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... Browning and Luahington’s Reports, Admiralty, 1 vol., 1868 — 

JlOOO 4 , • « 

... Brovmlow Ooldesboroug^’s Reports, Coupon Heas, 2 

parts, 1660 — 1624 

Brace’s Decisions, Court of Seo^on (Scotland), 1714—1715 
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Bug. 


Bug. 

Bng. 

Eng. 
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Baporta ext the Supreme Ooiirt o( the Cape of Good 

Hope, 1868 — 1879 

Budhanao'e Beporte of Appeal Court (Cape) 

Buchanan^s Bc^orte, Court of Session and Justiciary (Scot- 
land), 1806—1818 

Buck’s Cases in Bankruptcy, 1 vol., 1816 — 1820 

Buller’s Nisi Pidus (pub&shed, London, 1772) 

Bulstirode’a Reports, King’s Bench, fol., 8 parts in 1 vol., 1610 — 

1626 

Bunbury’s Reports, Exchequer, fol., 1 vol., 1713 — 17il 
Burrow’s Reports, King’s Bench, 6 vols., 1766 — 1772 ... 
Burrow’s Settlement Gases, King’s Bench, 1 vol., 1733 — 1770 
Burrell’s Reports, Admiralty, ed. oy Marsden, 1 vol., 1648 — 1840 


Cotirt of Appeal Reports, 8 vols., 1867 — 1877 ... 

Carrington and Payne’s Reports, Nisi Prius, 9 vols., 1823 — 1841 
Common Bench Reports, 18 vols., 1846 — 1866 ... 

Common Bench Reports, New Series, 20 vols., 1856 — 1865 ... 

Canadian Bankruptcy Reports Annotated, 1020 — (current) ... 
Central Criminal Court Cases (Sessions Papers), 1834 — 1913 ... 
Common Law Chambers ... 

Cape Law Journal ... 

Canada Law Journal, New Series, 1866 — (current) 

Canada Law Journal, Old Series, 10 vols., 1865—1804 
Common Law Reports, 3 vols., 1863 — 1866 
Commonwealth Law Reports 
Calcutta Law Reporter 
Canadian Law Times 

Canadian Law Times, Occasional Notes ... 

Upper Canada Common Pleas 

Law Reports, Common Pleas Division, 6 vols., 1876 — 1880 ... 
Cape Provincial Division Reports 
Canadian Hearts, Appeal Cases ... 

Cape Times Kex>oiis of the Supreme Court of the Capo of Good 
Hope 

Calcutta Weekly Notes 

Cabab4 and Ellis’s Reports, Queen’s Bench Division, 1 vol., 
1882 1885 

Caldecott’s Magistrate#* CasM, 1 vol., 1770 — 1786 
Calthrop’s City of London Cases, King’s Bench, 1 vol., 1009 — 
1618 


Cameron’s Supreme Cotut Cases ... 

Cameron’s Supreme Court Practice 

Campbell’s Reports, Nisi Prius, 4 vols., 1807 — 1816 

Commercial Law Reports of Canada 

Canadian Criminal Cfases, Annotated 

Canadian Gazette ... 

Canadian Railway Cases 

Carrington andKirwan’s Reports, Nisi Prius, 8 vols., 1843 — 1853 
Carrington and Marshman’s Reports, Nisi Prius, 1 vol., 1841 — 
1842 


Carrington’s Treatise on Criminal Law ... 

Cardwell’s Documenta^ Annals of the Reformed Church of 
England, 2 vols., 1646 — 1710 ... 

New Brunswick Reports (Carleton) 

Oarpmaers Patent Cases, n2 vols., 1002 — 1842 ... 

Carter’s Reports, Commo^ Pleas, fol. , 1 vol., 1604 — 1073 
Cases on Bntish North America Act (Cartwright) 

Carthew’s Reports, l^g’s Bench, fol., 1 vol., 1087 — 1700 
Cary’s Reports, Chancery, I vol. ... 

Cases in Chancery, fol., 3 parts, 1060 — 1097 

Cases of Practice, King’s Bench, 1 vol., 1666 — 1776 ... 

Cases of Settlements and Removals, 1 vol., 1686 — 1727 
Cases temp. Finch, Chancery, fol., 1 vol., 1078 — 1080 
Select Caim temp. King, Chancery, foL, 1 vol., 1724 — 1783 ... 

Cases in Equity temp. Talbot, fol., 1 vol., 1730 — 1737 
CasseDs’ Di^ 

Law Repora, Chancery Division, since 1890 {e.g., [1891] 1 Oh.) 
Law Reports, Chancery Appeals, 10 vols., 1866 — 1876 

Choyce Oases in Chaaiceity.1657 — 1606 ... 

Upper Canada Obancery Chambsn Reports 

Law Reports, Chancery Division, 46 vols., 1876 — 1890 
ChristopiuNr Robinson’s Reports, Admiralty, 6 vols., 1798 — 1808 
Chaxley’a ChambOT Ca s es , 2 vols., 1875 — 1876 ... 

Charley’s New Practice Reports, 8 vols., 1876 — 1876 ... 

New )ltoinswiek Reports (Obipxnan) 
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C9ll1b« 

01* A Bin* 


a. A Sc. Dr. Ctm. 
dmy 


Cmi. A BIck. ... 
Clif. A Stoph. ... 

C5o. A. 

Co. Eat. 

Co. In«t. 

Co. L. J. 

Co. Utt. ... 

Co. Bep. 

Cockb. A Bowe 

OoU 

CoU. Jurld. 

Colles 

Colt 

Com. 

Com. Caa. 

Com. Dig. 

Comb 

Con. A Law. 

Cong. Dig. 

Const 

Cooke A Al. 

Cooke, Pr. Cas. ... 
Cooke, Pr. Beg. 

Coop. G. 

Coop. Pr. Cafl. ... 
Coop, temp, Brough. 

Coop, temp, Cott. 

Cor. 

Corb, AD. 

Correspondances Jud. 
Couper ... 

Ckyut 

Oout. Dig. 

Oowp 

Cox A Aik. 

Cox, C. C. 

Cox, Eq. Cas. ... 
Cox, M. A H. ... 


Or. A .T. 

Or. A M. 

Or. A Hi. 

Or. App. Rep. 
Or. M. A R. 


Craw. AD. 

Craw. A D. Abr. C. 
Cress. Inaoly* Cas. 
Orlpps’ Church Cas. 
Cro. Car. 


Cro. Eliz. 
Oro. Jac. 


Cm. Dig. 

Omin. 

Curt. 


cajtty’* Practice Beporte, Ein^s Bench, 2 "* 

Clark and Phm^y's Reports, House of Lords, la yow.# 

1840 ^ 

Clark and Scully’s Drainage Cases ... ••• 

Clayton’s Reports and Heas of Assizes at Yorke, 1 vol.* 1031— 

Clifford and Rickards’ Locus I 

Clifford and Stephens’ Locus Standi Reports, 2 vols,, 1807 — 1872 

Cook’s Lower Canada Admiralty Court Oases 

Coke’s Entries 

Coke’s Institutes 

Colonial Law Journal 

Coke on Littleton (1 Inst.) 

Coke’s Reports, 13 parts, 1572 — 1616 

Nova Scotia Reports (Cochran) 

Cockbum and Rowe’s Election Cases, 1 vol., 1833 
CoUyer’s Reports, Chancery, 2 vols., 1844 — 1846 

Collectanea Juridica, 2 vols. ... 

Colies’ Cases in Parliament, 1 vol., 1697 — 1713 
Ooltznan’s Registration Oases, 1 vol., 1879 — 1885 ... ... 

Oorayns’ Reports, King’s Bench, Common Pleas, and Ex- 
chequer, fol., 2 vols., 1095 — 1740 
Commerci^ Cases, 1895 — (current) 

Comyns’ Digest 

Comberbach’s Reports, King’s Bench, fol., 1 vol., 1685- 
Connor and Lawson’s Reports, Chancery (Ireland), 2 

1841—1843 

Congdon’s Digest 

Const’s edition of Bott’s Poor Laws, 3 vols., 1807 

Cooke and Alcock’s Reports, King’s Bench (Ireland), 1 vol., 

1833—1834 

Cooke’s Practice Reports, Common Pleas, 1 vol., 1706 — 1747 
Cooke’s Practical Register of the Common Pleas, 1 vol., 1702 — 

1742 

G. Cooper’s Reports, Chancery, 1 vol., 1792 — 1815 

0. P. (k)oper’8 Reports, Chancery Practice, 1 vol., 1837 — 1838 

C. P. Cooper’s Cases temp. Brougham, Chancery, 1 vol., 1833 — 

1 QOA 


-1698 

vols., 


C. P. Cooper’s Cases temp, Cottenham, Chancery, 2 vols., 1846 — 
1848 (and miscellaneous earlier cases) 

Ooryton’s Reports ... 

CJoroett and Daniell’s Election Cases, 1 vol., 1819 
Correspondances Judiciaires 

Cnuper’s Justiciary Reports (Scotland), 5 vols., 1808 — 1885 ... 
(Joutlees’ Tlnreported Cases 
Ooutlees’ Digest 

Oowper’s Reports, King’s Bench, 2 vols., 1774—1778 ... 

Cox and Atkinson’s Registration Appeal Cases, 1 vol. ,1843 — 1846 
E. W. Cox’s Criminal Law Cases, 1843 — (current) 

H. C. Cox’s Equity Cases, 2 vols., 1745 — 1797 

Cox, Macrae, and Hertslet’s County Courts Cases and Appeals, 

1 vol., 1846—18.52 

Crompton and Jervis’s Repoits, Exchequer, 2 vols., 1830 — 1832 
Crompton and Meeson’s Reports, Exchequer, 2 vols., 1832 — 1834 
Craig and Phillips’ Reports, Chancery, 1 vol., 1840 — 1841 
(\>hen’s Criminal Appeal Reports, lfi5}8 — (current) 

Crompton, Meeson, and Roscoe’s Reports, Exchequer, 2 vols., 

1834—1835 

Crawford and Dix’s Circuit Cases (Ireland), 3 vols., 1838 — 1846 
Crawford and Dix’s Abridged Cases (Ireland), 1 vol., 1837 — 1838 

Cresswell’s Insolvency Cases, 1 vol., 1827 — 1829 

Cripps’ Church and Cle^ Cases, 2 parts, 1847 — 1850 

Croke’s Reports temp, Charles I., King’s Bench and Common 

Pleas, 1 vol., 1625—1641 

Croke’s Reports temp, Elizabeth, King’s Bench and Common 

Pleas, 1 vol., 1582—1603 

Croke’s Reports temp, James I., King’s Bench and Common 

Picas, 1 vol., 1603 — 1625 

Cruise’s Digest of the Law of Real Property, 7 vols 

Cunningham’s Reports, King’s Bench, fol., 1 vol., 1734 — 1735 
Ourteis’ Ecclesiastical Repom, 3 vols., 1834 — 1844 


D. 


D* 0« A« ••• 
D. L,R. 


Diw:burg |8 Reports of the High Court of the South African 

Dorion’s Queen’s Bench Reports ... ... ... ... 

Dominion Law Reports 




Hoc. 


Caa. 


Eng. 


Gam 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


Eng. 

Eng. 

Eng. 

Eng. 


It. 

Can. 

Eng. 


Ir. 

Eng. 


Eng. 

Eng. 

Eng. 


Eng. 



Eng. 

Can. 

Scot 

Can. 

Can. 

Eng. 

Eng. 

Eng, 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


Eng. 

It. 

Ir. 

Eng. 

Eng. 

Eng. 

Eng. 


Eng. 

Eng. 

Eng. 

Eng. 


8 . At 
Can. 
Can. 



BxFiHm smsmimB m mis Wobk: mn thub AB»B3m4mMs. 


xxi 


! 4c liV *!! 

. 4c li«r« ... 

• Ir. 

, PAt. Cm. ... 
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>. dcSm. 

G^. F. & J. ... 

G^. J. 4c Sm. 

a. M. & G. ... 


me ... 


L. 


la 

melly 

ig. El. Cas. ... 
ig, K. B. 

r4cci!‘ 

V. &>Ij. 

V. &> Ry. K. B. 

V. & Ry. M. C. 
V, & Ry. N. P. 
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vl. N. 8. 
4cWal. 

4c War. 


>w. 

>w. 4c Sm. 

nkwater 

iry temp* Nap. 

iry temp, Sug. 

gd, Orfg. 
oL (Ct. of Sees.) 

lining 

rie 

er ... ... 


B«liMni*a Beports, Ooannion Fleas, lol.* I voL, 1544 — ^1474 ... Bnir. 

IMmiide^s Mdskmst Oonit of Sc«don (Scotland), lol., 1 yoL. 

ledgZmo ... _ Soot. 

Banloll’s XJxcheqner in Equity, 1 vol., 1817 — 1828 ... Kng. 

Banson and lUoyd’s Mercantile Oaaes, 1 vol., 1828 — 1828 ... Bng* 

Davison and Menvale’s Reports, Queen's Bencli, 1 vol«, 1843*— 

Eng. 

Ir. 
Eng. 
Eng. 

Beane and Swabey's Eocl^iastical Reports, 1 vol., 1855 — 1857 Eng. 

Beacon's Reports, Bankruptcy, 4 vols., 1834 — 1840 Eng. 

Deacon and Chitty’s Reports, Bankruptcy, 4 vols., 1832 — 1835 Eng. 

Deandy and Bell's Crown Cases Reserv^, 1 vol., 1850 — 1858 Eng. 

Bearsly's Crown Cases Reserved, 1 vol., 1862 — 1866 Eng. 

Deas and Anderson's Decisions (Scotland), 6 vols., 1829—1832 Scot. 

De Gex's Remits, Bankruptcy, 2 vols., 1844 — 1848 Eng. 

De Gex and Jones's Repom, Chancery, 4 vols., 1857 — 1869 ... Eng. 

De Gex and Smale’s Reports, Chancery, 6 vols., 1846 — 1862 ... Eng. 

De Gex, fisher and Jones’s Reports, Chancery, 4 vols., 1859— 

1862 Eng. 

De Gex, Jones, and Smith's Reports, Chancery, 4 vols., 1802— 

1866 Eng. 

De Gex, Macnaghten and Gordon's Reports, Chancery, 8 vols,, 

1851— 1867 Eng. 

Delane's Decisions, Revision Courts, 1 vol., 1832 — 1835 ... Eng. 

Denison's Crown Cases Reserved, 2 vols., 1844—1852 ... Eng. 

Dickens' Reports, Chancery, 2 vols., 1659 — 1798 ... ... Eng. 

Dirleton's Decisions, Court of Session (Scotland), fol., 1 vol., 

1666—1677 Scot. 

Dodson’s Reports, Admiralty, 2 vols., 181 1 — 1822 ... ... Eng. 

Donnelly’s Reports, Chancery, 1 vol., 1836 — 1837 ... ... Eng. 

Douglas’ Election Cases, 4 vols., 1774 — 1776 ... ... ... Eng. 

Douglas’ Reports, King’s Bench, 4 vols., 1778 — 1785 Eng. 

Dow’s Reports, House of Ix>rd8, 6 vols., 1812 — 1818 ... ... Bng. 

Dow and Clark’s Reports, House of Loids, 2 vols., 1827 — 1832 Eng. 

Dowling and Lowndes’ Practice Re^rts, 7 vols., 1843 — 1849 Eng. 

Dowling and Ryland’s Reports, King’s Bench, 9 vols., 1822 
— 1827 ... ... ... ... ... ... ... ... Eng. 

Dowling and Ryland’s Magistrates’ Cases, 4 vols., 1822 — 1827 Eng. 

Dowling and Ryland’s Reports, Nisi Prius, 1 part, 1822 — 1823 Eng. 

Dowling’s Practice Reports, 9 vols., 1830 — 1841 ... ... Fng. 

Dowling’s l^ractice Reports, New Series, 2 vols., 1841 — 1843 £!ng. 

Drury and Walsh’s Rejiorte, Chancery (Ireland), 2 vols., 1837 — 

1841 Ir. 

Drury and AVarren’s Reports, Cliancery (Ireland), 4 vols., 1841 — 

1843 Ir. 

Draper’s King’s Bench Reports ... ... ... ... Can. 

Drewry’s Reports, Chancery, 4 vols., 1862 — 1850 ... ... Eng. 

Drewry and Smale’s liejports, (’hancery, 2 vols., 1850 — 1805... £!ng. 

Drinkwater’s Reports, Common Pleas, 1 vol., 1840 — 1841 ... Eng. 

Drury’s Reports (emp. Napier, Chancery (Iteland), 1 vol., 1858 — 

1859 Ir. 

Drury’s Reports temp. Sugden, diancory (Ireland), 1 vol., 1841 

—1844 Ir. 

Dugdale’s Origines J uridiciaics ... ... ... ... ... Eng. 

Dunlop, Court of Session Cases (Scotland), 2nd Series, 24 vols., 

183^1862 Scot 

Dunnings Reports, King’s Bench, 1 vol., 1753 — 1754 ... Eng* 

Durie *8 Decisions, Court of Session (Scotland), fol., 1 vol., 1621 

—1642 Scot. 

Dyer’s Reports, King’s Bench, 3 vols., 1613 — 1581 Eng. 


Bsvjs' (or Davis' or Davy’s) Reports (Ireland), 1 vdL, 1604 — 

Davies’ Patent Oases, 1 voL, 1785^1816 

Day’s ElootSon Cases, 1 vol., 1892 — 1893 


Sk A* .*• 
AB. ... 


AB. ... 
B* 4c E* 


D« Oa *.« ••• 

D. Li. V*. 

Im b. 

R. (or Eng. Rep.) 

B. ... 

g. A T« 


Upper Canada Error and Appeal 

EUis and Blackburn's Reports, Queen’s Bench, 8 vols., 1852 — 

1868 

Ellis and Ellis's Reports, Queen's Bench, 3 vols., 1868—1861 
Ellis, Blackburn, and Ellis's Reports, Queen’s Bench, 1 voL, 

1868—1860 

Reports of the Eastern Districts Court (Cape) from 1880 
South African Law Reports, Eastern Districts Local Diviskm 

Eastern Law Reporter ... 

English Reports ... 

Ontario Election Reports 

Eagle and Younge's Tithe Coae s, 4 vols., 1204—1825 


Gan* 


Eng. 

Eng. 


8. 
a At 
Can* 


Can* 

Eni^ 
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Bee. Ad. 
Bilen 

Bdgar ... 
Bdw. 

Bloliiea ... 

Emden’s B. €• 

Eng. Pr. Cas. 
£q. Gas. Abr. 
Eq. Bep. 

E^ 

Ex. D, ... 
Exch. 

Exch. C. B. 


Esafc’s Bepofts, Benoby 16 Tots., 1606^1812 ... 

East's Plaas of lbs Cbowii •*« ... ... ... 

fipinks* Eedesiastlealand Adoitalt^ 8 volA|t85A-^lB£^ 

E^’s Bsports, Cbaaeery, 2 volA, 176 W70e 

Edgar’s DeoisliMis, Coart ci Sesskm (SootbuidK 1724 — 1726 

Edwards* BepeurtSy Adzniralty, 1 vol., 1808 — ^1812 

Elchies* DecisUmSi Oonxt of S^on (Scotland), 2 vols*, 1733 — 

1764 

Emden’s Building Contracts, Building Lea s e s and Building 

SUtutes 

Bosooe’s English Prise Oases, 2 vols., 1745 — 1858 
Abridgment of Cases in Equity, fol., 2 vols., 1067 — 1744 

Equity Beports, 3 vols., 1853 — 1855 

Espinasse’s BepCMrts, Nid Prius, 0 vols., 1768 — 1810 

Law Beports, Exehecraer Division, 5 vols., 1875 — 1880 
Exchequer Beports (Welsby, Huxisteme, Gtordon), 11 vols., 

1847—1866 

Exchequer Court Beports • 


F. (Ct, of Sees.) 

P. 

P. &P. 

P. N. D. 

Pac. ColL 

Pale 

Pale. & fltz. 
Fenton ... 

Perg. 

Pit®. Nat. Brev. 

Pita-G 

FI. Mi E. ... 

Fonbl 

Pot. 

Porb 

Pent. De Laud. 
Fortes. Bep. 

Post. 

Fount 

Pox & S. It. ... 

Fox M 8. Beg. ... 

Fras. 

Preem. Ch« 

Freem. E. B. ... 


Fraser, Court of Seedon Cases (Scotland), 5th series, 1898 — 1006 
Poord’s Beports of the Supreme Court of the Cape of Good 
Hope, 1879—1880 ... ... ... ... ... ... 

Poster and Ftnlaaon’a Beports, Nid Prius, 4 vols., 1856 — 1867 
Pinnemore’s Notes and Digest of Natal C^ums, 1863 — 1867 
Faculty of Advocates, Collection of Decisions, Court of Sesdon 

(Scotland), 88 vols., 1762 — 1841 

Falconer’s Decisions, Court of Session (Scotland), 2 vols., fol., 

1744—1761 

Falconer and Htsherbert’s Election Cases, 1 voL, 1885 — 1838 

Fenton, Important Judments 

Ferguson’s Consistorial Decidons (Scotland), 1 vol., 1811 — 1817 

Pitasherbert’s Natura Brevium 

Fltz-Gibbons* Beports, Ewing’s Bench, fol., 1 vol., 1727 — 1731 
Flanagan and Eelly’a Beports, Bolls Court (Ireland), 1 vol., 

1840—1842 

Fonblanque’s Reports, Bankruptcy, 2 parts, 1849 — 1862 

Forrest’s Reports, Exchequer, 1 vol., 1800 — 1801 

Forbes’ Decisions, Court of Session (Scotland), fol., 1 vol., 1705 

—1713 

Fortesque, De Laudibus Legum AngHas 

Fortescue’s Reports, fol., 1 vol., 1092 — 1736 

Foster’s Crown Cases, 1 vol., 1708 — 1760 

Fountainhall’s Deci^ns, Court of Sesdon (Scotland), fol., 

2 vols., 1678—1712 

M. C. Fox and T. B. C. Smith*B Beports, Eing’s Bench (Ireland), 

2 vols., 1822—1825 

J. S. Fox and C. L. Smith’s Registration Cases, 1 vol., 1886 — 

1895 

Fraser (Simon), Election Cases, 2 vols., 1793 

Freeman’s Reports, Chanceiw, 1 vol., 1660 — 1706 

Freeman’s Reports, Eing’s J^nch and Common Pleas, 1 vol., 
1670—1704 


G. 

G. & B. 

G. I. Dig. 

G. W. D. 

G. W.L. 
Gah M Dav. 
Gale 

Gas. L. B. 
Gdd. Dig. 
Gib. Cod. 
Giff. 

Gilb. 

Gilb. C. P. 
Glib. Ch. 

Gilm. MF. 


QL MJ. 

Olanv. ... 
Glanv. El. Cas. 
Glascock 


Gregorowski’s Beports of the High Court of the Orange Free 

from 1883 

Nova ScoUa Beports (G^dert M Bussell) 

General Index Digest 

South African Law Beports, Griqualand West Local Division 
South African Law Reports, Griqualand West Local Division 
Gale and Davison’s Beports, Queen’s Bench, S vols., 1841 — 1843 

Gale’s Beports, Exchequer, 2 vols., 1885 — 1836 

New Zealand Gaasette Law Beports 

Geldert’s Dis^ 

Gibson’s Codex Juris Ecclesiastid AngUcani 

Gifitard’s Beports, Chancery, 5 vols., 1857 — 1865 

Gilbert’s Cases in Law and Equity, 1 vol., 1713 — 1714 
Gilbert’s History and Practice of the Court of Common Pleas 
Gilbert’s Beports, Chancery and Exchequer, fol., 1 voL, 1706—' 
1726 


Gilmour and Falconer’s Decidons, Court of Sesdon (Scotland), 
2 narts, Part 1. (Gilmour) 1661— 1666, Part II. (Falconer) 
1681'*'~^1686 ... ... ... ... «•# 


Olyn and Jameson’s Reports, Bankruptcy, 2 vols., 1819^1828 
Glcmville, De Legibus et (^ookietudinibus B^mi AngHja 
Glanville’s Electkm Cases, 1 vol., 1623—1024 ... 7 . 

CBsscock’s Betports (Ireland), 1 vol., 1831 — 1832 
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H. & 0 

H. & N. 

H. &> Tw« 

H, & W. 
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date) 
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H. E. 0 

H, L. Caa. 

Hag. Adm 
Hag. Con. 

Hag. Ecc. 

Hale, C. It. 

Hale, P. 0 

Han. 

Har. & Euth 

Har. & W. 

Hare 

Hard 

Hare 

Hawk. P. C. 

Hay 

Hay &> Marr. 

Hay tB .. . 

Hayes & Jo. 

Hem. ds M. 

Het 

Hob 

Hodg. 

Hog 

Holt, Adm. 

Holt, Eq. 

Holt, K. B. 

Holt, N. P. 

Home, 0t« of Bess. 

Hong Kong L. E. 

Hop. &> Colt. 

Hop. &Ph. 

Horn & H. 

Hov. Supp. 

How. 0. 

How. 0. S. 

Bow. E« E. 

How. P. L. 

Hud. & B. 

Hudson’s B. 0. ... 

Hume 

Hut 

Hy. BL 

Hyde 

taL.B« o. 

X* E* 

L E. 


OodboE’s Eeports, Xing’s Bendif Common Ftaas, and Exche- 

qu^, I voL, 16ti — ^1^7 

Gouldsborough’s Eeports, Queen’s Bench and Xing’s B^mh, 1 

... ... ... ... 

Gow’s Eeports, Nie^ Prius, 1 toI., 181S^1820 

Cwer Canada Oianeery (Grant) 

GriMn’s Patent Cases, 1884 — 1887 
GwilUm’s Tithe Cases, 4 vols., 1224—1824 

Hertzog’s Eeports ol the High Court of the South African 

EepuDiic, 1888 

Hurlstone and Coltman’s Eeports, Exchequer, 4 volB.,18d2 — 1866 
Hurlstone and Norman’s Eeports, Exchequer,? vois.,1856 — 18C2 
Hall and Twells’ Eeports, Chancery, 2 vols., 1848—1850 
Hurlstone and Walmsley’s Eeports, Exchequer, 1 voL, 1840 — 

1841 

Hansell's Eeports of Bankruptcy and Companies’ Winding up 

Cases, 3 vols., 1915—1917 [1916] H. B. E.) 

Eeports of the High Court of Griqualand West 

Hodgin’s Election Reports 

Clark’s Eeports, Hoiise of Lords, 11 vols., 1847 — 1868 
Haggard’s Eeports, Admiralty, 8 vols., 1822 — 1838 

Haggard’s Consistorial Eeports, 2 vols., 1789 — 1821 

Haggard’s Ecclesiastical Reports, 4 vols., 1827 — 1833 
Hailes’s Decisions, Court of Session (Scotland), 2 vols., 1766 — 

1791 

Hale’s Common Law ... ... 

Hale’s Pleas of the Crown, 2 vols. 

New Brunswick Rei)ort8 (Hannay) 

Harrison and Rutherford’s Bepoits, Common Pleas, 1 vol., 1865 

—1866 

Harrison and Wollaston’s Reports, King’s Bench and Bail 

Court, 2 vols., 1836 — 1836 

Harcarse’s Decisions, Court of Session (Scotland), foL, 1 vol., 

1681—1691 

Hardres* Reports, Exchequer, foL, 1 vol., 1656 — 1669 

Tare’s RexK)rts, Chanceryt H vols., 1841 — 1863 

[awkins’s Pleas of the C^wn, 2 vols. ... 

[ay’s Eeports 

[ay & Meundott’s Decisions, Admiralty, 1 voL, 1776—1779 ... 
[ayes’s Eeports, Exchequer (Ireland), 1 vol., 1830—1832 
[ayes and Jones’s Reports, Exchequer (Ireland), 1 vol., 1832 — 

1834 

Hemming and Miller’s Reports, Cliancery, 2 vols., 1862 — 1865 
Hetley’s Reports, Common Pleas, fol., 1 vol., 1627 — 1631 
Hobait’s Eeports, Common Pleas, fol., 1 vol., 1613 — 1626 
Hodges’ Eeports, Common Pleas, 3 vols., 1835 — 1837 
Hogg’s Eeports, Rolls Court (Ireland), 2 vols., 1816—1834 ... 
W. Holt’s Rule of the Road Cases, Admiralty, 1 vol., 1863 — 1867 

W. Holt’s Equity Eeports, 2 vols., 1845 

Sir John Holt’s Reports, King’s B^oh, foL, 1 vol., 1688 — 1710 

P. Holt’s Eeports, Nisi Prius, 1 vol., 1816—1817 

Home’s Deciiuons, Court of S^ion (Scotland), fol., 1 vol., 1735 

—1744 

Hong Kong Eeports 

Hopwood and Coltman’s Registration Oases, 2 vols., 1868 — 1878 
Hopwood and Philbrlck’s Registration Cases, 1 vol., 1863 — 1867 
Horn and HurUrtone’s Eeports, Exchequer, 2 vols., 1838—1^9 
Hovenden’s Supplement to Vesey Jun.’s Eeports, Chancery, 

2 vols., 1763—1817 _ 

Howard’s Chancery Practice 

Howard’s Supplement to Buies, etc., of the High Court of 

Chancery in Ireland 

Howard’s Equity Exchequer 

Howard cm the Popery Laws 

Hudson and Brooke’s Eeports, King’s Bench and Exchequer 

(Ireland), 2 vols., 1827— 1831 

Hudson on Buildl^ Contracts, 2 vols 

Hume’s DeeisionB, Court of Sesilion (Scotland), 1 voL, 1781 — 1822 
Hutton’s Eeports, Common Ftoas, fol., 1 vc^, 1617~1638 ... 

Henry Biaokkone’s Reports, Common Pleas, 2 vols., 1788—1796 
Hyde^s Reports «*• ••• ••• •*• 

Irldn Cominon Law Eepoxts, 17 vols., 1849 — 1866 

Iriidi ChaiiMy Reports, 17 vols., 1860 — 1867 

Irlah Equity Repots, 13 vols., 1838-^1851 


Eng. 

Eng. 

Eng. 

Cam 


Eng. 


S. Af. 
Eng. 
Eng. 
Eng. 

Eng. 

Eng. 
8. Af. 
Can. 
Eng. 
Eng. 
Eng. 
Eng. 

Scot. 

Eng. 

Eng. 

Can. 

Eng. 

Eng. 

Scot. 

Eng. 

Eng. 


Ind 

Eng. 

Ir. 

Ir. 

Eng. 

Eng. 

Eng. 

Eng. 

It. 

Eng. 

Eng. 

Eng. 

Eng. 

Scot. 
Hpng Kong 
Eng. 
Ensr. 
Eng. 

Eng. 

Ir. 

Ir. 

It. 

Ir. 

It. 


Eng. 

Eng. 

Ir. 

Ir. 

2r. 
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|4» B. ... M.. I«kw BepintAt 1ft vch*. 1838 — 1831 •«• «** **« 

X* lU B» (ToL) AS* InSlAa Lftv uepotiek ABaluibad .*• 

I. X# IL |Vol4 Bovn. •«* lindiikii I*w Report«, BombAy ... 

1. Xj. XL (Vol.) 0»lo. ... tiidlAki Law |teport«» CaleuttA *«. 

X. Xi. K. (Vol.) Lull* ... Indian Xaw Bepcwte* XiAhoia 

I. Ii. B. (Vol.) Mad. ... Indian Law Reports* Madras * 

L X 4 . B. <Vol.) Pat. ... Indian Law Beporte, Patna ... ... 

X. Ii. B. (Vol.) Ban. ... Indian Law Reports, Rangoon 

X* L. T Irish Law Xlmes, 1867*--(current) 

X. li. T* Jo Irish Law Times Jonmai, 1867 — (current) 

X, XL (preceded by date) Irish Reports* since 1893 (o*gp., [1894] I I. K.) 

X. R. (yol.) C. L. ... Irish Repents* Common Law, 11 vols., 1806 — 1877 

1. R. Bq. Irish Reports, Equity* 11 vols., 1866 — 1877 

I. XL* B. A L. Irish Beports, Registry Appeals in the Court of Exchequer 

CXiamber and Appeals in the Court lor Land C^os Reserved* 

1 vol., 1868—18* 

Ind* Awards Industrial Awards Recommendations 

Ind. Jur. N. S. ... ... Indian Jurist, New Series ... 

Ind. Jur. O. S. ... ... Indian Jurist* Old Series ... 

Ir. CSr. Rep Beports of Irish Circuit Cases, 1 vol., 1841 — 1843 

Ir. Jur. ... ... ... Irim Jurist, 18 vOis., 1849 — 1866... 

Ir. L. Bee. let ser. ... Law Recorder (Ireland), 1 st series, 4 vols., 1827 — 1831 

Ir. L. Rec. N. S. ... Law Recorder Ireland), New Series, 6 vols., 1833 — 1838 

Irv. Irvine’s Justiciary Rei>orte (Scotland), 5 vols., 1852 — 1807 ... 

J. Bridg. Sir John Bridgman’s Reports, Common Pleas, foL, 1 vol., 1013 

. —1621 

XL ... .. ... Juta’s Daily Kei>orter, reporting Cases in the Cape Provincial 

Division ... 

J.g^ ... .. ... Justice of the Peace, 1837 — (current) 

J. ... Justice of the Peace (Weekly Notes of Cases) ... 

J* R,^ ... Jurist Reports 

J. <B. M,S. ... Jurist Beports, New Series ... ... ... 

fi ShXw, Just. .. ... J. Shaw’s Justiciary Reports (Scotland), 1 vol., 1848 — 1852 ... 

Jaq^ ... .. ... Jacob’s Reports, Chancery, 1 vol., 1821 — 1823 

Jac. A W. Jacob and Walker’s Reports, Chancery, 2 vols., 1819—1821 ... 

James Nova Scotia Reports (James) 

Jebb A B« Jebb and Bourke’s Beports, Queen’s Bench (Ireland), 1 vol. 

1841—1842 

Jebb & 8 . ... ... Jebb and Symes’ Reports, Queen’s Bench (Ireland), 2 vols., 

1838—1841 

Jebb* C. C. ... ... Jebb’s Crown Cases Reserved (Ireland), 1 vol., 1822 — 1840 ... 

Jebb, Or. & Pr. Cas. ... Jebb’s Crown and Presentment Cases 

Jenk. ... ... ... Jenkins’ Beports, 1 vol., 1220 — 1623 

Jo« Sd Car. Jones and Carey’s Reports, Exchequer (Ireland), 1 vol., 1838 

—1839 

Jo. A Lat. Jones and La Touche’s Reports, Chancery (Ireland), 3 vols., 

1844—1846 

Jo. Ex. Ir. ... ... T. Jones’ Beports, Exchequer (Ireland), 2 vols., 1834 — 1838 ... 

John. Johnson’s Reports, Chancery, 1 vol., 1868 — 1860 

John. AH. ... ... Johnson and Hemming’s Reports, Cliancery, 2 vols., 1850 — 1862 

Jur. ... ... ... Jurist Reports, 18 vofi., 1837 — 1854 ... ... 

Jur. N. S. Jurist Reports, New Series, 12 vols., 1855 — 1867 

£• Kotze’s Reports of the High Court of thd Transvaal Province, 

1877—1881 

K. A G. Keane and Grant’s Registration Cases, 1 vol., 1864 — 1862 

K. A J Kay and Johnson’s Beports, Chancery, 4 vols., 1854 — 1858 ... 

K. B. (preceded by date) Law Reports, King’s Bench Division, since 1900 [1901] 2 

K. B.) 

Karnes* Diet. Dec. ... Kames, Dictionary of Decisions, Court of Session (Scotland)* 

fol., 2 vols., 1540—1741 

Kames* Rem. Dec. ... Kames, Remarkable Decisidns, Court of Session (Scotland)* 

2 vols., 1716—1762 

Kames* Sel. Dee. ... Kames* l^lect Decisions, Court of Session (Scotland), 1 voL* 

1752—1768 

Kay Kay’s Reports, Chancery, 1 vol., 1853-— 1864 

Keb. ... ... ... Keble’s Reports, fob, 3 vols., 1661 — 1677 ... 

Keen Keen’s Berorts, Bolls Court, 2 vols., 1836 — 1838 

Ken Keilwey’s Il^porte. King’s Bench, fol.* 1 voL. 1327—1678 ... 

K«L Sir John Kelyng’s Bepom, Crown Cases, fob, 1 vob, 1662 — 1707 

Keb W. W. Kelynge^s Reports, fol,, I vob, Chancery* 1730 — 1732 * 

King’s Bmch, fob, 1731—1734 

Kmiy . . Kenyon’s l^otes of Ceases* King’s Bench* 2 vols.* 1768 — 1769 ... 

K^y. Ch. CbftnoeryCasesin VoLII.ofK^yon’sNotesof Cases*17&3 — 17^ 

Kerr ... New Bnmswick Beports (Kerr) ««. ••• ... a*. 


Ir. 

Inib 

Ind. 

Ind 

Ind. 

Ind. 

Ind. 

Ind. 

Ir. 

Ir. 

Ir* 

Ir. 

Ir. 


Ir. 

N.Z. 

Ind. 

Ind. 

Ir. 

Ir. 

Ir. 

Ir. 

Scot. 


Eng. 

S. Af. 
Eng. 
Eng. 
N.Z. 
N.Z. 
Scot. 
Eng. 
Eng. 
Can. 

Ir. 

Ir. 

Ir. 

Ir. 

Eng. 

Eng. 

Ir. 

Ir. 

Eng. 

Eng. 

Eng. 

Eng. 


S. Af. 
Eng. 
Eng. 

Eng. 

Scot. 

Scot. 
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lOilEMMn 

Sin. * Onl>. 

Knapp ... 

*** **' 
Kttiiit. ^ W« Bat. App* 

Konst. Bat. App* 

temp, Phmk. ... 

li. A; G. temp. Bogd. ... 

jLi. a Wolsb. ..• 

Jm 0 « a BC* OaiE. .. 

L. 0 - J 

L. O. L. J 

L. 0. B 

L. G. B. 

Li, J, Adxn. 

L. J, Bey. 

L. J. O. O 

L. J. 0. P. 

li* jr. Oh. ... 

J. EcoL 

I 4 . JT. Ex. ... 

L. J. Ex. Eq 

li. J. K. B. or Q. B. •« 
li. J. M. O. ... .. 

L. J. N. 0 

L. J. O. S 

L. J. P 

L. J. P. A M 

L, J. P. C 

L. J. P. M. A A. 

L. Jo 

L. L. B. ... ... .. 

L. M. A P. ... .. 

L. N 

L. B. A. A E. ... 

L. R. C. O. B 

L. R. C. P 

L. B. Eq. 

L. B. Exch 

Li. B* B. Li. ... 

L. B. Ind* App. 

L. B. Ind. App. Supp. 
Vol. 

L. B. Ir. ... ... 

Li. B. P. a B. ... 

L. R. P. C 

L. B. Q. B 

li. R. Q. B 

li. B. A Div. 

L. T 

L. T. Jo. 

L. T. O. S 

L. Th 

Lana 

Lat. 

Laws. Beg. Oas, 

lid. Baym. 

lie. A Oa. 

Leach ... ... 

Lee 

Loe Hard. 


KShestan^i Beoielonap Oonrt of Seadon (SeoUand)* lol.p I vol, 

im- 1762 

Knapp and Ombler’a Election Caaea, 1 toL, 1684 — 1885 

g^p’a Beporbit Pi^ Council, 8 vole., 162^1896 

Knon'a Beporta 

KMBtam and Ward*a Beporta of Bating Appeals, 1 toL, 1909 — 

1912 ... ... ... ... ... ... 

Konatam*a Beporta of Bating Appeals, 2 yds., 1904 — 1908 ... 

Lloyd and Goold’s Beporta femp. Plunkett, Chancery (Ireland), 

1 Tol., 1834—1839 

Uoyd and Goold’s Reports temp, Sugden, Chancery (Ireland), 

1 vol., 1886 

Llo^d and^Welsby*8 Conmxercial and Mercantile Cases, 1 vol., 

Local Con^ and Municipal Gazette 

Lower Canada Jurist 

Lower Canada Law Journal 

Lower Canada Bejports 

Local Government Reports, 1902 — (current) 

Law Journal, Admiralty, 1866 — 1875 

Lew Journal, Bankruptcy, 1832 — 1880 ... 

Law Journal (County Courts Reporter), 1012 — (current) 

Law Journal, Common Pleas, 1831 — 1876 
Law Journal, Chancery, 1831 — (ciurent) 

Law Journal, Ecclesiastical Cases, 1866 — 1875 ... 

Law Journal, Exchequer, 1831 — 1875 ... 

Law Journal, Exchequer in Equity, 1835 — 1841 

Law Journal, King's JBench or Queen's Bench, 1831 — (current) 

Law Journal, Magistrates' Cases, 1831 — 1896 ... 

Law Journal, Notes of Oases, 1866 — 1802 (from 1803, see Law 
Journal) ... 

Law Journal, Old Series, 10 vols., 1822 — 1831 ... 

Law Journal, Probate, Divorce and Admiralty, 1875 — (current) 
Law Journal, Probate and Matrimonial Cases, 1858 — 1859, 

1866—1875 

Law Journal, Privy Council, 1865 — (current) ... 

Law Journal, Probate, Matrimonial and Admiralty, 1860 — 1865 

Law Journal Newspaper, 1866 — (current) 

Leader Law Reports 

Lowndes, Maxwell, and Pollock’s Reports, Bail Court and 
Practice, 2 vols., 1850 — 1861 ... 

Legal News 

Law Reports, Admiralty and Ecclesiastical Cases, 4 vols., 1865 

—1876 

Law Reports, Crown Cases Reserved, 2 vols., 1865 — 1875 
Law Reports, Common Pleas, 10 vols., 1865—1875 
Law Reports, Equity Cases, 20 vols., 1865 — 1875 
Law Reports, Exchequer, 10 vols., 1866 — 1875... 

Law Reports, English and Irish Appeals and Peerage Claims^ 

House of Lords, 7 vols., 1866—1875 ... 

Law Reports, Indian Appeals, Privy Council, 1873 — (current) 
Law Reports, India Appeals Privy * Council, Supplementary 
Volume, 1872 — 1873 

Law Reports (Ireland), Chancery and Common Law, 32 vols., 

1877—1893 

Law Reports, Probate and Divorce, 3 vols., 1866 — 1875 
Law Reports, Privy Council, 6 vols., 1866—1876 
Law Reports, Queen’s Bench, 10 vols., 1865 — 1875 

Quebec Reports, Queen's Bench 

Law Reports, Scotch and Divorce Appeals, House of Lords 

2 vols., 1866—1876 

Law Times Reports, 1869 — (current) 

Law Times Newspaper, 1843 — (current) 

Law Times Reports, Old Series, 34 vols., 1843 — 1860 ... 

La Themis 

Lane's Reports, Exchequer, foL, 1 vol., 1605 — 1611 

Latch's Reports, King's Bench, fol., 1 vol., 1625—1628 

Lawson's Registration Cases, 1895 — (cuirent) 

Lord Raymond's Reports, Swing’s Bench and Common Fleas, 

3 vols., 1694 — 1732 

Leis^ and Cave's Crown Cases Reserved, 1 vol., 1861 — 1865 ... 

Leach's Crown Oases, 2 vohu, 1730 — 1814 

Sir G. Lee's Ecclesiastical Judgments, 2 vols., 1752—1758 ... 

T* Lee's Oases temp, Hardwicks, King’s Ben^, 1 vol., 1783 — 

1738 


XXV 


Scot. 

Eng. 

Eng. 

Aus. 

Eng. 

Eng. 


Ir. 

Ir. 

Eng. 

Can. 

Can. 

Can, 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


Eng. 

Eng; 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

sTili. 

Eng. 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


Ir. 

Eng. 

Eng. 

Eng. 

Can. 



jr.— VOli. 
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JjBg. Mep* 
hegm 
Xmo* ... 

Zj0T. 

Lew. C. O. 


JUKtJ ... 

Xib. Asb. 

Lffly 

lit*. 

Iio7d,Ii.R. ... 
Pr. Gas. ... 

Laxig.&T. 

Journals ... 
Lod. E. O. 
lumley, P. L. 0. 
liush. ... 

XiUfc. ... ... 

liut. Reg. Oas. ... 
Lynd. 


Legal 
L^ge*e I 


1000 — 1090 

Lewizi’s Crown Oases on the Northern Circuit, 2 vola., 1822— 
1838 ... ... ... ... ... ... ... .»• 

Ley’s ReportB, King’s Benc^, fol., 1 vol., *1008 — ^1020 

liber Aausamm, Tear Books, 1--^1 Edw. Ill 

Lilly’s Reports and Headings of Cases in Assiase, fol., 1 vol. ... 
Littleton’s Reports, Common Heas, fol., 1 vol., 1027 — 1081 ... 

Lloyd’s List liw P^ports, 1919 — (current) 

Iliad’s Reports of Pidse Cases, 6 vols., 1914 — 1918 

Lofft’s Reports, King’s B^oh, fol., 1 vol., 1772 — 1774 
longfield and Townsend’s Reports, Exchequer (Ireland), 1 vol., 

1841—1842 

Journals of the House of Lords 

Luder’s Election Oases, 3 vols., 1784 — 1787 

Lumley’s Poor Law Cases, 2 vols., 1834 — 1842 

Lushin^^n’s Reports, Admiralty, 1 vol., 1869 — 1862 

Sir £. Lutwyche^s Entries and Reports, Common Pleas, 2 vols., 

1682—1704 

A. J. Lutwyche’s Registration Oases, 2 vols., 1843 — 1853 
Lyndwood, Provinciale, fol., 1 vol. 


BL 

IL A S 

M. A W. 

M. C. R. 

Bl. H. C. R. ... 

M. L. R. (Vol.) K. B. OP 

(Vol. ) sV o. ! . . 

M. M. Gas 

Hac. 

Mac. A O. 

Mac. A H. 

M‘ae 

M‘ae. A To 

Macfarlane 

MacL A Rob 

Macph. (Ct. of Sess.) ... 

Macq. 

Macr. 

Mad. 

Madd 

Madd. AG 

Madox 

Madox, Exch 

Mag 

Man. AG. 

Man. ABy. K. B. 

Man. A Ry. M. C. 

Man. L. J. 

Man. L. R 

Man. R. Ump. Wcod ... 

Mafia. 

Mar. L. C 

March 

Man*. 

Marsh 

Mamh. 

Maynu 

lUieg. ... ••• 


Menzie’s Reports of the Supreme Court of the Cape of Good 

Hope, 1828—1850 

Maule and Selwyn’s Reports, King’s Bench, 6 vols., 1813 — 1817 
Meeson and Welsby’s Reports, Exchequer, 16 vols., 1836 — 1847 

Montreal Condensed Reports ... 

Madras High Court Reports 

Montreal Law Reports, King’s Bench or Queen’s Bench 
Montreal Law Reports, Superior Court ... 

Martin’s Reports of Mining Cases ... ... 

Macassey’s New Zealand Reports 

Macnaghten and Gordon’s Keports, Chancery, 3 vols., 1849 — 

1852 

Macrae and Hertslet’s Insolvency Cases, 1 voL, 1847 — 1852 ... 

M’Cleland’s Reports, Exchequer, 1 vol., 1824 ... 

M*Clelandand Youth’s R^orts, Exchequer, 1 vol., 1824 — 1825 
Macfariane’s Jury Court of »Se.ssion (Scotland), 3 parts, 

1838—1839 

Maclean and Robinson’s Scotch Appeals (House of Lords), 1 

vol., 1839 

Macpherson, Court of Session (Scotland), 3rd series, 11 vols., 

1862—1873 

Macqueen’s Scotch Appeals, House of Lords, 4 vols., 1849 — 1865 
Macrory’s Patent Cases, 2 parts, 1847 — 1856 ... 

Madras High Court Reports 

Haddock’s Reports, Chancery, 6 vols., 1815 — 1821 
Maddock and Geldart’s Reports, Chancery, 1 vol., 1819 — 1822 

(Vol. VI. of Madd.) 

Madox’s Formulare Anglicanum ... 

Madox’s History and Antiquities of the Exchequer, 2 vols. ... 
Magistrate and Mimicipal and Parochial Lawyer, London, 

6 vols., 1848—1852 

Manning and Granger’s Reports, Common Pleas, 7 vols., 

1840—1845 

Manning and Ryland’s Reports, King’s Bench, 6 vols., 1827 — 

1830 

Manning and Ryland’s Magistrates’ Oases, 8 vols., 1827 — 1880 

Manitoba Law Journal 

Manitoba Law Reports 
Manitoba Reports temp. Wood 

Mknson’s Ba^ruptcy and Company Cases, 21 vols., 1893 — 1914 
Maritime Law Reports (Orockford), 8 vols., 1860 — 1871 
March’s Reports, King’s Bench and Common Pleas, 1 vol., 

1639—16^ ! 

Hay A Mairiott’s Decisions, Admiralty, 1 voL, 1770—1779 ... 
Marshall’s Report, Common Pleas, 2 vols., 1813 — 1816 

Ma rsh all’s Reporm ... 

Maynard’s Reports, Exch^uer Memoranda of Edw. L and 
Year Books of Edw. II,, Year Books, Part I., 1273 — 1323 ... 
Megone’s Companies Acts Cases, 2 vols., 1889 — 1891 ... 


b. 

Ana. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Ir. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


S. Af. 
Eng. 
Eng. 
Can. 
Ind. 

Can. 

Can. 

Can. 

N.Z. 

Eng. 

Eng. 

Eng. 

Eng. 

Scot. 

Scot. 

Scot. 

Scot. 


Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


Eng. 

Eng. 

Can. 


Can. 

Can. 


Eng. 
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zxvii 


Men. •*« Beportfl of Snpreixie €k>urt of the Cape of Good 

Hope, 182S-*-1860 8- Af. 

lief, Mefiyale'e Beporte, Chancery, 3 vela., 1813—1817 jEhig. 

Ifihr* ««. Kllward’e Bodeeiaatical Beporta (IreUnd), 1 toL, 1819 — 1843 Ir. 

Mod. Eep. ' .*• ... Modem Beporte, 12 vote., 1669 — 1755 Eng. 

Mbh MoUoy’s B^rt’a, Chancery (Irdand), 3 vols., 1808 — 1831 ... Ir. 

Mont. ... Montagu’s Beporta, Bankruptcy, 1 vol., 1829 — 1832 Eng. 

l£ont» A: A* ... ... Montagu and Ayrton’s Beporta, Bankruptcy, 3 Yols., 1832 — 1838 Eng. 

Mont. A B Monta^ and Blah’s Beporta, Bankruptcy, 1 vol., 1832 — 1833 Eng. 

Mont. A Ch. Memtagu and Ohitty’s Beporta, Bankruptcy, 1 toL, 1838 — 1840 Eng. 

Mont. A M. Monta^andMacarthur’BRa)ort8,Bankniptcy,lToL, 1826—1830 Eng. 

Mont. B. A De G. ... Montagu, Deacon, and Be Gex’s Beporta, Bankruptcy, 3 vols., 

1840—1844 Eng. 

Moo. A F. ... ... Moore and Payne’s Beporta, Common Pleaa, 5 vols., 1827 — 1831 Eng. 

Moo. AS. Moore and Scott’s Beporta, Common Pleas, 4 vols., 1831 — 1834 Eng. 

Moo. Ind. iy>p. * • . Moore’s Indian Appeal Cases, Privy Council, 14 vols., 1836 — 1872 Eng. 

Moo. P. C. C« ... ... Moore’s Privy Coimcil Cases, 15 vols., 1836 — 1863 Eng. 

Moo. P. O. O. N. S. ... Moore’s Privy Council Cases, New Senes, 9 vols., 1862—1873 Eng. 

Moo^ A M. ... ... Moody and Malkin’s Beports, Nisi Prius, 1 vol., 1826 — 1830 ... Eng. 

Mood. A B. ... ... Moody and Bobinson’s Beporta, Nisi Prius, 2 vols., 1830 — 1844 Eng. 

Mood. O. O. ... ... Moody’s Crown Oases Beserved, 2 vols., 1824 — 1844 ... ... Eng. 

Moore, 0. P. ... ... J. B. Moore’s Beports, Common Pleas, 12 vols., 1817 — 1827 ... Eng. 

Moore, K. B. ... ... Sir F. Moore’s Beports, King’s Bench, fol., 1 vol., 1485 — 1620 Eng. 

Mor. Diet. Morison’s Dictionary of Decisions, Court of Session (Scotland), 

43 vols., 1582—1808 Scot. 

Morr ... Morrell’s Reports, Bankruptcy, 10 vols., 1884 — 1893 Eng. 

Mob. ... ... ... Moseley’s Beports, Chancery, fol., 1 vol., 1726 — 1730 Eng. 

Mun. Bep. ... ... Municipal Beiwrts ... ... ... ... ... ... ... Can. 

Murd. Epit. ... ... Murdoch’s Epitome ... Can. 

Murp* AH. ... ... Murphy and Hurlstone’s Reports, Exchequer, 1 vol., 1837 ... BJng. 

Murr. ... ... ... Murray’s Beports, Jury Court (Scotland), 5 vols., 1810 — 1830 Scot. 

My. A Cr. ... ... Mylne and Craig’s Beports, CTiancery, 5 vols., 1836 — 1841 ... Eng. 

My. A K. ... ... Mylne and Keen’s Reports, Chancery, 3 vols., 1832 — 1835 ... Eng. 

N. (preceded by date) ... Northern Ireland Law Reports, 1926 — (current) (e.^., [1925] N.) Ir. 

N. A. C. ... ... ... Native Appeal Cases ... ... ... ... ... ... S. Af. 

N. A S. ... ... ... Nichols and Stop’s Beporta (Tasmania) ... ... ... ... Tasmania 

N. B. Dig. ... ... New Brunswick Digest (Stevens) ... ... ... ... ... Can. 

N. B. Eq. Bep. ... ... New Brunswick Equity Reports ... ... ... ... ... Can. 

N. B. R. ... ... New Brunswick Repox^ ... ... ... ... ... ... Can. 

N. B. R. (All.) ... ... New Brunswick Reports (Allen) ... ... ... ... ... Can. 

N. B. R. (Ber.) ... ... New Brunswick Reports (Berton) ... ... ... ... Can. 

N. B. R. (Carl.) ... New Brunswick Reports (Carleton) ... ... ... ... Can. 

N. B. R. (Chip.) ... New Brunswick Reports (Chipman) ... ... ... ... Can. 

N* B. B. (Han.) ... New Brunswick Beports (Hannay) ... Can. 

N, B. R, (Kerr) ... New Brunswick Reports (Kerr) ... ... ... ... ... Can. 

N. B. B. (P. A B.) ... New Brunswick Reports (Pugsley and Burbidge) ... ... Can# 

N. B. R. (P. A T.) ... New Brunswick Beports (Pugsley and Trueman) Can. 

N, B. R. (Pug.) ... New Brunswick Reports (Pugsley) ... ... Can. 

N. B. R. (Tru.) ... New Brunswick Reports (Trueman) Can. 

N. L. R. ... ... ... Natal Law Reports ... ... ... ... ... ... 8. Af . 

N. P. D. ... ... ... South African Law Reports, Natal Provincial Division ... S. Af. 

N. S. B. ... ... ... Nova Scotia Reports ... ... ... ... ... ... Can. 

N. S. R. (Coch.) ... Nova Scotia Reports (Cochran) ... ... ... ... ... Can. 

N. S. R. (G. & O.) ... Nova Scotia Reports (Geldert and Oxley) ... ... ... Can. 

N. S. R. (G. A R.) Nova Scotia Reports (Geldert and Russ!^) ... Can. 

N. B. R. (James) ... Nova Scotia Reports (James) ... ... ... ... ... Can. 

N. S. R. (Old.) ... ... Nova Scotia Reports (Oldrights) ... ... ... Can. 

N. 8. R. (R. A C.) ... Nova Scotia Reports (Russell and Chesley) ... ... ... Can. 

N. S. R. (R. A G.) ... Nova Scotia Reports (Russell and Geldert) Can. 

N. S. R. (Thom.) ... Nova Scotia Reports (Thomson) ... ... ... ... ... Can. 

N. S. W. Adm. or Ad. ... New South Wales Reports, Admiralty ... ... ... ... Aucu 

N. S. W. B. ... ... New South Wales Reports, Bankruptcy ... Aua. 

N. S. W. Bkpty. Caa. ... New South Wales Bankruptcy Cases ... ... ... ... Aus. 

N. S. W. Eq, New South Wales Reports, Equity ... Aus. 

N. S« W. Ind. Arbtn. Cas. New South Wales Industrial Arbitration Cases Aua. 

N. S. W. L. R. .., ... New South Wales Law Reports Aua. 

N. S. W. Land App. Cts. New South Woles Land Appeal Courts Ana. 

N. S. W. S. 0. R. (Eq.) New South Wales Supreme Court Reports (Equity) ... ... Akui. 

N, S. W. S. 0. R. (L.) ... New South Wales Supxeme Court Reports (Law) ... ... Aua* 

N* S. W« S. C. R. N. B. New South Wales Supreme Court Reports, New Seidea Am 

N. S. W. W. N. ... New South VfAles Weekly Notea Am 

N. «*. North-Western Provinces High Court Reports ... tsA* 

N. W. T. B North-West Territories Reports ... ... ... ... Can* 

N. E. Jur. New Zealand Jurist ••• aee KiaSSa 

N. Z« Jur. Hintag Law New Zealand Jurist Mining Law ... ... ... ^*4,* A N«Z* 
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Sr. % lor. N. & New SiealAnd Jurist, New Seriei eee ««e eee 

Kk 2e 3U Be New !Keelftiid Law Bepoxte* 1B8S— ^ennent) Ke2e 

He Z. Lr Be C. Ae ... New Zealand Law BepovtB, Ocmit OT Aopeal, 5 volSei 1983 — 18S7 NX 

NelSe ... .e. ... Nelson’s Beports, Oianoery» 1 to 1.» 1635 — 1663 Bug. 

K«We A Me E. Be Nevite and Manning’s Bqpom, King’s Bench, 6 vols., 1832 — 1836 Bng. 

NeVe A Me H. C. Nevilo and Mannini^s MMstmtes^ Cases, 8 vols., 1832 — 1836 Bnge 

NfVe It P. K. Be Nevile and Perry’s mports, King’s Bench, 3 1886^1838 Bng. 

New, A Pe M. C. Nevile and Perry’s IdagistratM* OBtses, 1 vol., 1836 — 1887 ... Eng. 

New Ifag. Cas. New Magistrates’ Oases (Bittleston, Wise ana Parnell), 5 vols,, 

1844—1860 Eng, 

New praet. Cas, ... New Practioe Cases (Bittleston and others), 8 vols., 1844 — 1848 Eng. 

New Bep, New Reports, 6 vols., 1862 — 1865 Eng. 

New Seas. Cas. New Se^iona Magistrates* Cases (Carrow, Hamerton, Allen, 

etc.), 4 vols., 1844—1861 Eng. 

Nfld. L. B Newfoundland Reports Nfld. 

Nolan Nolan’s Magistrates’ Cases, 1 vol., 1791 — 1793 Eng. 

Notes of Cases Notes of Oases in the Ecclesiastical and Maritime Courts, 7 vols., 

1841—1850 Bng. 

Noy Noy’s Reports, King’s Bench, foL, 1 vol., 1558 — 1649 ... Eng. 

O. B. A F. OUivier Bell and Fitzgerald’s Reports N.Z. 

O. B. 8. P. ... ... Old Bailey Session Papers ... ... ... ... ... Eng. 

O. Bridg. Sir Orlando Bridgman’s Reports, Common Pleas, 1 voL, 1660 — 

1666 Eng. 

O. P. S. Reports of the High C^ourt of the Orange Free State, 1879 — 1883 S. iu. 

O. L. R. Ontario Law Reports Can* 

O’M, AH. O’Malley and Hardcastle’s Election Cases, 1869 — (current) ... Eng. 

O. P. D. ... ... South African Law Reports, Orange Free State Provincial Division S. 

O. R. Ontario Reports Can. 

O. R. Official Reports of the South African Republic, 1894 — 1899 ... S. Af. 

O. R. C Reports of the High Court of the Orange River Colony ... S. Af. 

O. S. ... ... ... Upper Canada Queen’s Bench, Old Series ... ... ... Can. 

O. W. N, Ontario Weekly Notes Can. 

O. W. R. Ontario Weekly Reporter Can. 

Old Nova Scotia Reports (Oldrights) Can. 

Ont. Dig. ... ... Digest of Ontario Case Law, 4 vols., 1823 — 1900 ... ... Can. 

Owen Owen’s Reports, King’s Bench and Common Pleas, fol., 1 vol., 

1567—1614 Eng. 

P. (preceded by date) ... Law Reports, Probate, Divorce, and Admiralty Division, since 

1890 (e.p., [1891] P.) Eng. 

P.AB. ... ... ... New Brunswick Reports (Pugsley and Burbidge) ... ... Can. 

P. A T. New Brunswick Law Re^rts (Fligsley and Trueman) Can. 

P. Cas. ... Prize Cases Heard and Decided in the Prize Court During the 

Great War, 3 vols., 1914—1922 Eng. A C3ol, 

P. D. ••• ... ... Law Reports, Probate, Divorce, and Admiralty Division, 15 

vols., 1875 — 1890 Eng. 

P. E. L Prince Edward Island Reports Can. 

P. R ... Ontario Practice Can. 

P. Wms. Peere Williams’ Reports, Chancery and King’s Bench, 3 vols., f 

1095—1735 Eng. 

Palm Palmer’s Reports, King’s Bench, fol., 1 vol., 1619 — 1629 ... Eng. 

Park. Parker’s Reports, Exchequer, fol., 1 vol., 1743 — 1767 ; App. 

1678—1717 Eng. 

Pat. App. Paton’s Scotch Appeals, House of Lords, 6 vols., 1726 — 1822 Scot. 

Pater. App Paterson’s Scotch Appeals, House of Lords, 2 vols., 1851 — 1873 Scot. 

Peake Peake’s Reports, Nisi Prius, 1 vol., 1790 — 1794 Eng. 

Peake, Add. Cos. ... Peake’s Additional Cases, Nisi Prius, 1 vol., 1795 — 1812 ... Eng. 

Peck. Peckwell’s Election Cases, 2 vols., 1803 — 1806 Bng. 

Pdham Pelham (S. A.) Reports Aus. 

Per, A Dav Perry and Davison^s Reports, Queen’s Bench, 4 vols., 1838 — 1841 Bng. 

Per. A Kn Perry and Knapp’s Election Cases, 1 vol., 1833 Eng. 

Per. C. S. Perriuilt’s Counseil Superieur Can. 

Per. P. Pmiault’s Pr^vost^ de Quebec, 1726—1766 Can. 

Ph. Phillips’ Reports, Chancery, 2 vols., 1841 — 1849 Bng. 

PhiL El. Cas Philipps’ Election Cases, 1 voL, 1780 Eng. 

Phinim . J. Phillimore’s EcclesiasticaJ Reports, 3 vols., 1809 — 1821 ... Eng. 

Phlllim. Eccl. Jud. ... Sir R. Phillimore’s Ecclesiastical Judgments, 1 voL, 1867 — 1875 Ei 

Phip. Phipson’sDigestof Natal Reports, 1863— 1859 S. . 

Pig. A B. Pigott and F^well’s Registration Cases, 1 vol., 1843-^1845 ... 

Pw* Pitcaim’s Criminal Trials (Scotland), 3 vols., 1488 — 1624 

Piowd. Flowden’s Reports, toL, 2 vols., 1660 — 1680, and Plowden’s 

Queries, Vol. 1 ... Eng. 

PoU ... ••• PoUeqcfen’s Reports, King^s Bench, fed., 1 vol., 1870 — 1682 ... Eng* 

Poph. Pbp^uun’s Reports, Kii^ Bench, fol., 1 voL, 1691 — 1627 |^g, 

Pbw. B. A D Power, Eodwell, and Dew's Election Oases, 2 vols., 1848 — 1856 Eng. 
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JPiwHi 

pieo. €h* 

Pvk)o ••• ••• 

Fri<5e 

Pug 

Py. B 

Q. B 

Q. B. (preceded by date) 


Q. B. D. 

Q, J. P 

Q* Xi* ••• ••• 

Q« 1a* B* ••• ••• 

Q. L.* B. (Beor) 

Q. P. B 

Q. B* (Vol.) K. B. or Q. B. 

Q. B. (Vol.) S. 0. 

Q. S. 0* B* ••• ••• 

Q. S. B 

Q. W. N 


Pmtt*8 Supplemeiit to Bott’s Poor Laws, 1833 
Precedeute in Chancery, loL, 1 vol., 1689 — 1722 
Price's B^)orta, Bxcheouer, 13 vols., 1814 — 1824 

Price's Mming Commiamonera* Caaee 

New Brunswick Beporta (Pugaley) 

Pykea' Lower Canada Beporta 

Queen's Bench Beporta (Adolphus and Ellis, New Series), 

18 vols., 1841— lfe2 

Law Beporta, Queen's Bench Division, 1891 — 1901 (e.flr., [1891] 

1 Q. B.) 

Law Beporta, Queen's Bench Division, 25 vols., 1875 — 1890 ••• 
Queensland Justice of Peace Beporta 

Queendand Law Journal and Beporta, 11 vols., 1879 — 1901 ... 

Quebec Law Beporta 

Queensland Law Beporta by Beor, 1876 — 1878 

Quebec Practice Beporta 

Bapporta Judiciaries de Quebec, Coiur du Banc du Boi, 1892— 

(current) ... ... ... ... ... 

Bapporta Judiciaires de Quebec, Oour Sup4rieuie, 1802 — 
(current) ... 

Queensland Supreme Court Beporta, 5 vols., 1860 — 1881 
Queensland State Beporta 

Weekly Notes, Queezisland 


Eng. 

Eng. 

Eng. 

Can. 

Can. 

Can. 


Eng. 

Eng. 

Eng. 

Aus* 

Aus* 

Can. 

Aus. 

Can. 

Can. 

Can. 

Aus. 

Aus. 

Aus. 


B. 

B. 


B. (Ct. of Sess.)... 


B. A. C 

B. & C 

B. & G 

B. C 

B. de J 

B. de L 

B. E. D 

B. E. D 

B. J. B. Q. 

B. L. N. S. 

B. L. O. S. 

B. P. C 

B. B 

Bast 

Bayn 

Beal Prop. Cas. 
Bep. Ch. 

Bep. in C. of A.... 
Bes. & Eq. Jud. 
Beserv. Cas. 

Bick. & M. 

Bick. Sc S. 

Bidg. L. & S. ... 

Bidg. Pari. Bep. 

Bidg. temp, H. ... 

Bitch. Eq. Bep. 
Bob. Eccl. 

Bob. L. & W. ... 

Bobert. App. 
Bobin. App. 

BoU. Abr. 

Boll. Bep. 

Bom 

Bosooe’a B. 0. ... 

Bose 

Boss, L. O. 


Bowe 
Bui. Cas. 
Buss. 

Btiss.d;H. 


... The Beports, 15 vols., 1893 — 1895 

... Boscoe's Beports of the Supreme Court of the Cape of Good 

Hope, 1861—1867, 1871—1872, 1877—1878 

... Bettie, Court of Session Cases (Scotland), 4th series, '25 vols., 

1873—1898 

... Bamsay, Appeal Cases 

... Nova iScotia Reports (Bussell & Chesley) 

... Nova Scotia Reports (Bussell and Geldert) 

... La Revue Critique de Legislation et de Jurisprudence de Canada 
... Revue de Jm^prudence ... 

... Revue de L^gi^tion et de Juris]^dence, 3 vols., 1845 — 1848 
... New South Wales, Reserved and Equity Decisions 
... Ritchie's Eq^uity Decisions (Russell) 

... Quebec Revised Reports ... 

... Revue Legale, New Series, 1895 — (current) 

... Revue L^^e, Old Series, 21 vols., 1869 — 1892... 

... Beports of Patent Cases, 1884 — (current) 

... Revised Beports 
... Rastell’s Entries 

... Rayner’s Tithe Cases, 3 vols., 1575 — 1782 

... Real Property Cases, 2 vols., 1843 — 1847 

... Reports in Chancery, fol., 3 vols., 1615 — 1710 

... Reports in Courts of Appeal 

... New South Wales Reserved and Equity Judgments ... 

... Reserved Cases ... 

. . . Rickards and Michael's Locus Standi Reports, 1 vol., 1885 — 1 889 
... Rickards and Saunders' Locus Standi Reports, 1 vol., 1890 — 

1894 

... Ridgeway, Lapp, and Schoales' Reports (Ireland), 1 vol., 1793 — 

1795 

... Ridgeway’s Parliamentary Reports (Ireland), 3 vols., 1784 — 

1796 

... Ridgeway's Reports temp, Hardwicke, 1 vol., King's Bench, 

1733—1736 ; Chancery, 1744—1746 

... Ritchie's Equity Reports 

... Robertson's Ecclesiastical Reports, 2 vols., 1844 — 1853 

... Roberts, Leeming, and Wallis^ New County Court Cases, 1 vol., 

1849—1851 

... Robertson's Scotch Appeals, House of Lords, 1 vol., 1709 — 1727 
... Robinson’s Scotch Appeals, House of Lords, 2 vols., 1840 — 1841 
... BoUe's Abridgment of the Common Law, fol., 2 vols. ... 

... Bolle's Renora, King's Bench, fol., 2 vols., 1614 — 1625 
... Bomilly's Notes of Cases in Equity, 1 part, 1772 — 1787 

... Boscoe, Digest of Building Cases 

... Bose's Reports, Bankruptcy, 2 vols., 1810 — 1816 

... Boas's Leading Cas^ in Commercial Law (England and Scot- 
land), 3 vols 

... Bowe's Beports (England and Ireland), I vol., 1798 — 1823 ... 

... OampbeQ's Buling CaBes, 25 vols. 

... Bussell's Beports, Chancery, 5 vols., 1824 — 1829 

... Buaaell lyad Mylne’s Beports, Chano^, 2 vols., 1829 — 1833 ... 


Eng. 


8. Af. 


Scot. 

Can. 

Can. 

Can. 

Can. 

Can. 

Can. 

Aus. 

Can. 

Can. 

Can. 

Can. 

Eng. 

Eng. 

Eng, 

Eng. 

Eng. 



Aus. 

Ir. 

Eng. 


Eng. 

It. 


Ir. 

Eng, 

Can. 

Eng. 


Eng. 

Scot. 

Scot. 


Eng. 

Eng. 

Eng. 

Eng, 

Eng. 


Eng. 

Eng. 
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Mnam* ds Et. EuaseS and Etw’s Ocown Oaaea Easerrecl* 1 ISOO — 18^ Aif* 

Ena. B. B, Enssett’s Eepoi^ Cta* 

Ey« 4 €m» Oaa. ... Eailway «ad OuiaI C&aes, 7 Toitk« 1835 — 1854 ... Bim. 

By. E Cm. !Cr. Gas. ... EaJlway aiid Ctoal Traffic Oaaesi 1855 — {cnxrmt) Bug* 

Ey. M. Byan and Moody’a Beports* Pries, 1 vol., 1888 — 1826 ... Bng. 

Eyde 4b K. Eat. App. ... Hyde and Konstam's Eeports of Eating Appeals, 1 vol., 1894 — 

1904 Eng. 

Eyde, Eat. App. ... Eyde's Eating Appeals, 8 vols., 1871 — 1803 Bng. 

S. Searle’s Eeports of tlie Supratne Court of the Cape of Good Hope E Al. 

8. A. Ik J. South African Law Journal E Af . 

8. A. L. E South Australian Law Eeports Aua 

8. A. L. E. South African Law Eeports 8. Af. 

8. A. E Eeports of the High Court of the South African Bepubfic, 1881 

^892 ... a Af. 

8. A. S* E. South Australian State Eeports, since 1921 (e.^., [1921] 

8. A. S. B.) Aus. 

S. C. ... Eeports of the Supreme Court of the Cape of Good Hope from 

i%o ... .. r ... aAf. 

S. C. (preceded by date) Court of Session Cases (Scotland), since 1906 (e.g., [1906] S. C.) Soot. 

8. C. (H. L.) (preceded Court of Session Cases (Scotland) (House of Loi^), since 1906 

by date) (e.flr., [1906] S. C. (H. L.)) Soot. 

S. C. (J.) (preceded by Court of Justiciary Cases (l^tland), since 1906 (e.^., [1906] S. C. 

date) (J.)) Scot. 

S. C. R Canada, Supreme Court Reports Can. 

S. L. T. ... Scots Law limes, 1893 (current) ... ... ... Scot. 

S. R. ... ... ... Queensland State Eeports ... ... Aus. 

8. E. ... ... ... Reports of the High Coiurt of Southern Rhodesia S. Af. 

S. E. C ... Stuart*8 Lower Canada Eeports ... Can. 

S. R, N. S, W, ... ... New South Wales, State Reports Aus. 

8, E. Q. ... ... ... Queezudand Kepoi^, Supreme Court ... ... ... ... Aus. 

S. V. A. E. ... ... Stuart's Vice* Admiralty Reports ... ... ... Can* 

S. W. A. ... ... ... South-West Africa Law Eeports ... ... ... ... ... S.-W. Af. 

Saint ... Saint’s Digest of Registration Cases, 1843 — 1906, 1 vol. ... Eng. 

Salk Salkeld’s Reports, King’s Bench, 3 vols., 1689 — 1712 Eng. 

Sask. L. E. ... ... Saskatchewan Law Reports ... ... ... ... ... Can. 

Sau. A Sc. ... ... Sausee and Scully’s Reports, Bolls Court (Ireland), 1 vol., 1837 

—1840 Ir. 

Saund Saunders’s Reports, King’s Bench, 2 vols., 1660 — 1672 ... Bng. 

Saund. A A Saunders and Austin’s Lc^us Standi Reports, 2 vols., 1895 — 1904 Eng. 

Saund. A B. ... ... Saunders and Bidder’s Locus Standi Bepo^, 1905 — (current) Eng. 

Saund. A C. ... ... Saimders and Cole’s Reports, Bail Court, 2 vols., 1846 — 1848 ... Eng. 

Saund. A M. ... ... Saunders and Macrae’s County Courts and Insolvency Cases 

(County Courts Cases and Appeals, Vols. II. and HI.), 2 vols., 

1852—1868 Bng. 

Sav. ••• ... ... Savile’s Reports, Common Pleas, foL, 1 vol., 1580 — 1591 ... Eng. 

Say Sayer’s Rei>OTte, King’s Bench, foL, 1 vol., 1761 — 1766 ... Eng. 

Sc. Jut. Scottish Jurist, 46 veus., 1829 — 1873 Scot. 

Sc. L. R. Scottish Law Reporter, 1865 — 1924 Scot. 

Sc. R. B. ... ... Scots Revised Reports ... ... ... ... ... ... Scot. 

Sch. A Lcf. Schoales and Lefroy’s Reports, Chancery (Ireland), 2 vols., 

1802—1806 ... Ir. 

Scott Scott’s Reports, Common Pleas, 8 vols., 1834 — 1840 Bng. 

Scott, N. R Scott’s New Reports, Common Pleas, 8 vols., 1840 — 1846 ... Bng. 

Sea. A Sm. Seade and Smith’s Reports, Probate and Divorce, 1 vol., 1859 — 

1860 ... ... ... ... ... ... ... ... Eng* 

SeL Cas. Ch Select Cases in Chancery, fol., 1 vol., 1686 — 1698 (Pt. III. of 

Cas. in di.) ... ... ... ... ... Bng. 

Selwyn’s N, P Selwyn’s Abridgement of the Law of Nisi Prius Bng* 

Sees. Cas. K. B. ... Sessions Settlement Cases, King’s Bench, 2 vols., 1710 — 1747 Bng. 

Sett. A Rem Cases adjudged in K. B, concei^ng Settlements A Removals, 

1 vol., 1710—1742 Bng. 

Sh. (Ct. of Seas.) ... Shaw, Court of Session Cases (Scotland), Ist series, 16 vols., 

1821—1838 Scot. 

Sh. A MaoL ... ... Shaw and Maclean’s Scotch Appeals, House of Lords, 3 vols., 

1836 — 1838 Soot. 

Stk, Dig. .... P. Shawls Digest of Decisions (Scotland), ed. by Bell and 

Lamond, 8 vols., 1726 — 1868 ... Scot. 

Sh* Just. P. Shaw’s JusUcia^ Decisions (Scotland), 1 vol., 1819 — 1831 Soot. 

Sh. Sc. .^p P. Shaw’s Scotch Appeals, House of homo, 2 vols., 1821 — 1824 Soot. 

Bh. Teind Ot P. Shaw’s Teind Court Deckdoxis (Scotland), 1 vol., 1821 — 1831 Soot. 

ffiiep. Touch Sheppard’s Touchstone of Common Assurances Bng. 

Show ... Shower’s Eeports, Kkig’s B^ch, 2 vols*, 1678 — 1696 En g^ 

ffiiow. Pail. Cas. ... Shower’s Oases in Padiament, 1 vol., 1694 — 1699 Bog, 

sNL. Sidei^’sBepoi^, King’s Bezidi^Coimiion Pleas and Exchequer, 

wi., 2 vote., 1657*****'1676 ««« •*« .«• Bii|g. 
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Sol k 0. 
fiteoittif K« B« 

Smith, L. C. 

Smith, Beg. Oas. 
Smythe ... 

SoLJo. ... 

Spence ... 

Spinks 
St* R. Qd* (preceded by 
date) ... 

Stair Bep* 

Stark. ... 

State Tr. 

State Tr. N. 8. 

Stewart ... 

Stockton... 

Story 
Stra. 

Stu* M. & P. 

Stuart ... 

Stuart, Adm. 

Stuart, Adm. N. S. 

Stuart, K. B. ... 

Sty. 

Sw. 

Sw. & Tr. 

Swan. 

Swin. ... 

Syme 

T. &M. ... 

T. H. ... 

Jb. ... 

T. L. ... 

T. L. R. ... 

T. P. 

T. P. D. ... 

T. Baym. 

T. S. 

Taml. 

Tas. L. R. 

Taimt. ... 

Tax Cas. 

Tay. 

Temp. Wood 
Term Rep. 

Terr. L. R. 

Thom. ... 

Toth. 

Town St. Tr. 

Trem. P. 0. 

Trist. ... 

Tru 

Tudor, li. 0. Merc. Law. 
Tudor, L. O. Real Prop. 
Turn. B* 

Tyr. 

Tyr. & Gr. 

U. 0. Jur. 
tJ. 0. L* J. N. S. 


fitoons* Beporte, C^ano^, 17 toIs*, 1826 — 1862 

ana Stuart’s Bepcm, CSianoery, 2 toIs., 1822 — 1826... 

' Stosons" Reports, Chano^, New Series, 2 toIs., 1850 — 1852 ... 
Skinxmr’s Reports, King’s Bench, foL, 1 vol., 1681^1697 
Smith and Batty’s Reports, King’s Bench (Ireland), 1 voL, 

1824—1826 

and Oiffard’s Reports, Ghancery, 3 rols., 1852 — 1857 ... 
J. P. Smith’s Reports, King’s Bench, 3 rols., 1803 — 1806 

^niUi^s Leading Oases, 2 vols 

O. L. Smith’s Registration Cases, 1895 — (current) 

SmTthe’s Reports, Common Pleas (Ireland), 1 toL, 1839 — 1840 

Solicitors* Journal, 1856 — (current) 

Spence’s Equitable Jurisdiction of the Court of Chancery 
(jinks’ Prize Court Cases, 2 parte, 1854 — 1856 

Queensland State Reports, since 1902 [1902] St. R. Qd.) 

Stair’s Decisions, Court of Session (Scotland), foL, 2 vote., 

1661—1681 

Starkie’s Reports, Nisi Prius, 8 vote., 1814 — 1823 

State Trials, 84 vote., 1163—1820 

State Trials, New Series, 8 vote., 1820 — 1858 

Stewart’s Nova Scotia Admiralty Reports, 1803 — 1813 

Stockton’s Vice- Admiralty Report and Digest 

Story’s Commentaries on Equity Jurisprudence 

Strange’s Reports, 2 vote., 1716—1747 

Stuart, Milne, and Peddie’s Reports (Scotland), 2 vote., 1851 — 

1863 

Sessions Cases (Stuart) 

Stuart’s Vice- Admiralty (Lower Canada) Oases, 1836 — 1866 ... 
Stuart’s Vice- Admiralty (Lower Canada) Cases, 2nd series, 1859 

—1874 

Stuart’s Reports of Oases in King’s Bench, etc. (Lower (tenada), 

1810—1836 

Style’s Rewrts, King’s Bench, fob, 1 vol., 1646 — 1656 

Swabey’s Report, Admiralty, 1 vol., 1865—1859 

Swabey and Tristram’s Reports, Probate and Divorce, 4 vote., 

1868—1865 

Swanston’s Reports, Chancery, 3 vote., 1818 — 1821 

Swinton’s Justiciai^ Reports (Scotland), 2 vote., 1835 — 1841... 
Syme’s Justiciary Reports (Scotland), 1 vol., 1826 — 1829 

Temple and Mew’s Criminal Appeal Cases, 1 vol., 1848 — 1851 
Reports of the Witwatersrand High Court (Transvaal Colony), 

1902—1909 

Sir T. Jones’s Reports, King’s Bench and Common Pleas, fob, 

1 vob, 1667—1686 

Reports of the Witwatersrand High Court (Transvaal Colony), 

1910 — (current) ... ... ... 

The Times Law Reports, 1884 — (current) ... 
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Anon* • 
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Appct. • 
Appln* « 
Appln. « 
Applt. « 
Apprvd. 
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Art. 
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Appellant. 

„ Approved, 
y. Arbitration, 
y. Archbishop, 
y. ALrticle. 

,y Assessed Tax Case. 

„ Assurance* 
yy Association* 


B. O. . 
Bkpey. • 
Bkpt. 
Bldg. Soc. 
Bp. 
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C. & S. L. Ry 
C. O. A. 

O. O. R* 
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yy Doubted, 
yy Defendant* 



Ai&BEimATCom 


JUBKVi 


mML . 
Dhr.OL 

Bod. Comnu 
XCed. Ct. 

Bx. Cti. 

JKm p, « 
Bxdi. • 
Exor. • 
jEBzorship. 
Bzpld. * 


Bxtrix. 

F*ufBU 

ToUd. 
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M Dividcoud Court. 

^ Eodoeiaetical Commissioneni. 

»» Eccleoiaatical Court. 

M Exchequer Chamber. 

^ Bxpane* 

Exchequer. 

,9 Executor. 

99 Executorship. 

,9 Explained. 

99 Extended. 

99 Executrix. 

9, Fieri facuM. 

99 Followed. 

„ Glasgow A South Western Railway Co. 

9, Great Central Railway Co. 
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,9 Government. 
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„ Lord Justice. 

„ Lords Justices. 
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99 Merchant Shipping Act. 

,9 Manchester, Sheflleld A Lincolnshire Railway Co. 

„ Magistrates. 

9, Mentioned. 

Metropolitan District Railway Co. 

„ Metropolitan Railway Co. 

„ Midland Great Western Railway Co. 

,9 Midland Railway Co. 

„ Mortgage. 

99 Mortgagee. 

,9 Mortgagor. 

99 North British Railway Co. 

99 North Eastern Railway Co. 
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99 Nidi Prius. 

9, Order. 
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Q » B . Dir. 
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tf Petition os Blectioii Fetltioiu 
M Plaintiff. 

o Queen’s Bendi Division. 

M QuoBrs^ 


R. O. • 

R- D. O. 

R. 8. A. 

R. 8. O. • 

Ra 8* O. • 

Refd. . 

Regn. of Trade Mk. 
Regr. of Trade Mks. 


Restg. 
Revsd. 
Revsg. 
Ry. Coa 


,t Rural Counoila 
„ Rural District Counoila 
,, Rural Sanitary Authority. 

„ Revised Statutes of Canada. 

Rules of the Supreme Couit, 1883. 
„ Referred. 

,, Registration of Trade Mark. 

Registrar of Trade Marks. 

„ Respondent. 

„ Restoring. 

„ Reversed. 

„ Reversing. 

Rail. Co. or Railway Co. 


8. C. . 

S. C. (name of colony following) 

8. B. a • 


S. Ei. A O. Ry. Co. 
8. E. Ry. Co. 

8. P. 

8.8. 

Sched. a 


99 

99 

>» 

99 

99 


8 ci* fa. a a 

Sect. 

8et. Land Act 
Settlmt. « 

80 C. a a 

8oc. Anon. 
Solr. 


Same Case. 

Supreme Court of a Colony. 

Settled Esfates. 

South Eastern A Chatham Railway Co 
South Eastern Railway Co. 

Same Point. 

Steamship. 

Schedule. 

Scire Jaciaa. 

Section. 

Settled Land Act. 

Settlement. 

Society. 

Soci4t4 Anonyme, etc. 

Solicitor. 


Trade Mk. 
Tram. Co. 


„ Trade Mark. 

„ Tramways Company. 


U. C. . 

U. Da C. 

U. S. A. 

Union Assmt. Com. 
Urban S. A. . 


Urban Council. 

Urban District Council. 

United States of America. 
Union Assessment Committee. 
Urban Sanitary Authority. 


V.-Oa . 


Workmen's Comp, .dct . 


Vice-Chancellor. 

Workmen’s Compensation Act. 




MEANING OF TERMS 

USED IN CLASSIFYING ANNOTATING CASES. 


The different expressions used to describe the effect of the annotating cases have the 
following meanings, and the classification of the annotating cases has been done strictly 
in accordance with these meanings* The annotating cases, except such as are classified 
as “ Mentioned,’* are grouped according to the points in the case which they annotate ; 
within these groups they are listed chronologically, except such as are classified as 
** Heferred to,” which come at the end of the group and are arranged inter ae in chrono- 
logical order. Cases which annotate the annotated case generally are grrouped together 
after cases which annotate specific points, similarly arranged, and are followed by cases 
classified as ” Mentioned ” arranged chronologically inter ae. The terms used in class!- 
fying the annotating cases are as follows : — 

” Applied ” (Apld.). — This expression is used to denote the fact that the principle of law 
enimciated in the annotated case has been applied to a new set of facts and circum- 
stances in the annotating case. 

” Approved ” (Apprvd.). — This expression is used to denote the fact that the annotated 
case has been considered to be good law in the annotating case where the latter is 
in a higher court than the former. 

“ Considered ” (Consd.). — This expression is used where the remarks in the annotating 
case are devoid of adverse criticism and merely denote the giving of more or less 
careful consideration to the annotated case. 

” Distinguished ” (Distd.). — ^This expression is used where the earlier case is not neces- 
sarily doubted, but where some essential difference (either on the facts or in law) 
between it and the annotated case is pointed out. 

” Doubted ” (Dbtd.). — This expression is used where the court in the annotating case 
without definitely going to the length of saying that the annotated case is wrong, 
adduces reasons which seem to show that it is not accurate. 

** Explained ” (Expld.). — This expression is used where the earlier case is not necessarily 
doubted, but the decision arrived at is justified or aecounted for by calling attention 
to some point of fact or of law which is usually, but not necessarily, one not obvious 
on the face of the report. 

” Exitended ” (Extd.). — Compare ” Applied,” aupra. 

” Followed ” (FoUd.). — ^This expression is used to denote that the same principles of law 
are applied in the two cases. It does not necessarily imply that the facts are sub- 
stantially identical in the two cases. 

** Not Followed ” (N.F.). — Compare ” Followed,” supra, to which it is the adverse. 

** Overruled ” (Overd.). — ^This expression is used where the annotating case is on sub- 
stantially identical facts with the annotated case and in a higher court and the rule 
in the latter case is held to be wrong. 

** Referred ” (Refd.). — ^This expression is used only where the annotating case deals with 
the point of the Digest paragraph and is without comment of cmy definite character 
on the case annotated, and where there is no delicate shade of approval or disapproval 
which would justify the use of any of the foregoing words. 

** Mentioned ” (Mentd.).— This expression is used only where none of the foregoing terms 
apply* In other words, it is used only where the case annotated is cited on a point 
bavl^ nothing to do with the point in the Digest paragraph* 




TABLE OF CASES, 


INCLUDING CASES FBOM THE COURTS OF SCOTLAND, IRELAND, THE EMPIRE 
OF INDU» AND DOMINIONS BEYOND THE SEAS. 


A. 


V. Edmunds (1815) 

(Doe d.) v. SUght (1832) 

Abbot v. Blair (1860) 

Abbott V, Dahle (Can.) 

- V* Rice ^825) 


PAGE 
179 
453 
407 
342 
172 
134 
106 
102 
366, 443 


Abdy, Re, Rabbett v. Donaldson (1895) 

Abel, Ex j). (Can.) 

Abell V. Allan (Can.) 

Abrahall (Baxter d.) v, Browne (1775) 

Accident Insurance Co. of North America v. 

McLachlan (Can.) ... ... ... ... 137 

Accidental Death Insurance (^o. v, Mackenzie 

(1861) 354 

Ackland v. Lutley (1839) ... ... ... 464 

Acland v. Napleton (1888 ) ... ... ... 295 

Acorn V. Hill (Can.) ... ... ... ... 453 

Adair v. New River Plate Co. (1805) ... 302 

Adams V. Bains (Can.) ... ... ... 361 

V. Hagger (1879) 498 

v. Tomlins (1664) ... ... ... 166 

V. Wheatley (1854) ... ... ... 371 

Addington, Newtown & Sydenham East 
Licensing Committees, Re (N.Z.) ... ... 68 

Addison v. Williamson (1841) ... 239, 240 

Addy r. Blake (1887) 90 

Adle V. Clark (1876) 349 

Advocate-General v. Grants (Scot. ) . . . ... 101 

V. Menzies (1799) ... ... 10 

Agar (Doe d.) v. Brown (1853) 462 

V. Macklew (1825) 477 

t?. Young (1841) 349, 352 

Agard v. Wilde (1617) 217 

Agriculturist Cattle Insurance Co,, Re, Ex p, 

Hughes (1872) 178 

Ainslie Rapelje (Can.) ... ... 214,222 

Ainslie Mining A By. Co. r. McDougall (Can.) 137 

Airey r. Bower (1887) ... ... ... 185 

V, , jle Bower (1886) 186 

Aitken, Ex p. (Aus.) 78 

V. Plowden (1888) 519 

Alaska Packers Assocn. t). Spencer (Can.) ... 263 

Alchorne t^. Gomme (1824) ... 348,350,352 

‘ ~ ^gg 

... 440 

& Co. 

... 514 

... 180 

368, 869 
... 175 

479 

91 

242 

Oluanb«rs 

... ... 128 


Alcock V. Sutclitte (1847) 

Alderman v, Neate (1839) 

Aldln V, Latimer C^k, Muirhead 

(1894) 

Alwch v. Aldrich (Can.) 

Alexander, Be, Ex p. Graing^ (N.Z.) 

V. Curragh (Ir.) 

— V. Herman (Can.) 

— V. Rankin (Scot.) 

V. Vand^nsee (1872) 

Alexander Hamilton Institute v. 

(Can.)... 

xscXf 


PAGE 


All Souls College, Oxford v. Costar (1804) ... 303 

Allan V. Carew (N.Z.) 12 

V, Liverpool Overseers (1874) 603, 607, 616 

Allardice v. Tansley (N.Z.) ... ... ... 122 

AUchom r. Hopkins (1805) 89 

Allchurch V. Cooper (Aus.) ... ... ... 77 

Allen r. England (1862) 500 

V. Hill (1691^ 261 

r. Johnston (Can.) ... ... ... 465 

V. Lumb (1893) 78 

V, Wedgewood (1616) ... ... ... 400 

Allen’s Settl^ Estate, Re (1909) ... ... 292 

AUsopp & Sons, Ltd., Re (1903) ... ... 137 

AUum V. Boultbee (1854) ... ... 234, 235 

Alsop A Co. r. McBride & Kerr (Nfld.) ... 265 

Altman v. Royal Aquarium Society (1876)... 508 

Aman r. Southern Ry. Co. (1926) 163, 164, 175 

Ambrose Lake Tin & Copper Co., Re, Taylor’s 

Case (1878) 134, 135 

American Surety Co. of New York r, 

Wrightson (1910) 203 

Ammu V, Kamakrishna Sastri (Ind.) ... 350 

Amorette v. James (1915) ... ... ... 72 

Anmnillah Sheikh r. Koylash Chimder Bose 

(Ind.) 479 

Ancaster (Duke) r. Sherrard (Lady) (1754)... 303 

Anderson r. Gutteridge (1862) ... ... 84 

V. Midland Ry. Co. (1861) 368, 390 

r. Mooney (Aus.) ... ... ... 45 

1 ;. Mo watt (Can.) ... ... ... 220 

Andrews v. Denton (1897) ... ... 39, 76 

r. Hailes (1853) ... ... ... 360 

17. Landers (Can.) ... ... ... 250 

(Doe d.) V, Seelye (Can.) 243 

Angel V, Jay (1911) 478, 479 

An^ll V. Duke (1875) 376, 376, 600 

Ankerson v. Connelly (1906) 160 

r. (1907) 160 

Annandale District, Cumberland licensing 

Committee, Re (1873) 47 

Annis v. Corbett (Can.) ... ... ... 492 

Anon, (undated), cited Jenk. 255 363 

(undated), Plowd. Queries, 11 ... 483 

(undated), Plowd. Queries, 28 434, 460 

(undated), Plowd. Queries, 31 ... 466 

(undated), Plowd. Queries, 41 ... 430 

(undated), Plowd. Queries, 69 ... 483 


(1429), Jenk. 96 ... 226, 227, 228 


X1C7U. I, AU. O, Ul. ... 

(1488). Y. B. 4 Hen. 7, fo. 3, pi. 6 ... 


(15S4), Bio. N. C. 121 468 


11538). Bod. 6 ... 227. 228 



Tamm ow Cmm* 


MOB 

Ajotm. (1537)» Bent e 227, 228 

-^(1587), ll>yor,26« 825 

(1587), 1 l>yer, 87 b 287 

(1640), Bk>. N. C. 1 490 

~ — (1645), Bio- N- C, 123 458 

(1646), Bio. N.C. 78 362 

(1547), Bio. N. C. 2 866 

(1647), Dal. 2 465 

(circa 1660), Bio. N. 0. 78 365 

(1667), Beni. 7 229 

(1567), Bio. N. C. 126 462 

(1660), Moore, K. B. 20 ... 368, 366 

(1661), Dal. 84 442 

(1661), Moore, K. B. 33 ... 246,266 

(1667), Jenk. 282 251 

— (1672), 3 Leon. 17 846 

(1673), 4 Leon. 36 486 

(1674), 2 Leon. 220 482 

(1678), 2 Leon. 11 460 

(1684), Sav. 71 468 

(1686), Gouldsb. 63 868 

(1588), 2 Leon. 47 480 

(1591), 1 Leon. 227 461 

(1606), Noy, 143 468 

(1607), Biownl. 41 218 

(1640), day. 84 217 

(1640-1), March, 81 ... 232, 268,270 

(1669), 1 Mod. Kep. 16 219 

(1678), Preem. Ch. 37 172 

— — (1678), 2 Vent. 36 344 

(1689), 1 Salk. 162 226 

(1696), 1 Salk. 163 224 

(1696), 2 Salk. 696 ... 167 

(1607), 1 Ld, Baym. 737 469 

(1697), 3 SiOk. 26 81 

(1698), 12 Mod. Bep. 204 ... 230, 281 

(1698), 12 Mod. Bep. 260 288 

(1701), 12 Mod. Rep. 603 216 

(1701), 12 Mod. Bep. 567 261 

(1702). 7 Mod. Bep. 62 166 

(1702), 1 Salk. 406 241 

(1703), 6 Mod. Rep. 43 216 

(1703), 6 Mod. Rep. 86 81 

(1706), 6 Mod, Rep. 211 224 

(1706), 11 Mod, Bep. 42 ... 600,616 

(1706), 11 Mod. Bep. 64 268 

(1706), 3 Salk, 228 601, 514 

(1717), 2 Eq. Ca«. Abr. 48 386 

- — — (1719), Bunb. 58 364 

— (1730), 1 Bam. K. B. 402 66 

(1773), LofPt, 213 213 

— (1773), Lofffc, 275 462 

(1810), RtisB. & Ry. 177 216 

(1811), 4 Taunt. 30 178 

(1813), 4 Taunt. 722 178 

(1813), 4 Taunt. 876 178 

(1819), 6 Price, 838 178 

(1828), 3 C. P. 439 269 

(1837), 1 Jur. 674 229 

(1843), 1 L. T. O. S. 607 213 

(1914), 49 L. Jo. 184 267 

(Ir.) 1 CJraw. & D. 189, n 226 

(It.) Rowe, 727 217 

Anidey v. Longmire (Gan.) 847 

Peter# (Can.) 861 

Anatruther v. Slade (1887) 617 

Antbera, Exp. (1886) 81, 82 

AntOl V. Bicbaid^n (Aua.) 97 

Apodinaria Co. v. Kord Deutecbe Inaurance 

, Oo. (1904) 

Am^te*# Oaee, R- % Clamorganabire JJ. 

A^<^onA^Vi»e*J^ Donald 456 

Ajdndliiiot V. BunaflaH (1890) ... ... 164 

Ajnddba4d V. Bbwtii (Ijs.) ^ ... 887 


MM 

Aiehbold o. SeuMy (1861) 848, 860, 861 

Azoher v. Deputy 0(^4 of Land 

Tax, Twnania (Ann.) 802 

u. James (186W 185 

Archibald’s Lessee v. Blols (Can.) 256 

Arden v. SulUvan (1850) ... 898, 467, 469, 471 

Armotir v. Boswell (Gan.) 288 

Aiinstrongt?. Armstroi^ (Can.) 860 

V. Dimlap (dm.) 171 

V. R. (1018) 286 

Ambery Thornton ((3an.) ... ... ... 171 

Arnold v. Gravesend Ckapn, (1856) ... ... 168 

V. Jeffmys (1914) 248 

Amott, Me (1891) ... ... ... ... 485 

V. North Hundey Beacon Division 

JJ. (1877) 86 

Arthur i?. Lord Advocate (Scot.) 20 

Ash V. Lynn (1866) 74, 81 

Ashhumham (Earl) (Doe d.) v* Michael (1851 ) 233 

Ashburton (Lord) v. Nocton (1915) 160 

Ashby’s (>>hham Brewery Co., Petitioners, Be 

The Crown, Cohham (1006) 66 

Ashby’s Staines Brew^ Co., Petitioners, Be 
The Hand & Spear, Woking (1906) ... 66 

Ashcroft V. Cable & Co. (N.Z.) 262 

Ai^orth V. Bedford (1873) 242 

Aiddey v. Ashley (1877) 176 

Ashover Fluor Spar li^es, Ltd. v. Jackson 

(1911) 176 

Alston, Fa; p. (191!^ ... ... 104 

Ashton A Parsons, Ltd. v. Gould (Aus.) ... 184 

Ashworth v. Munn (1880) 196 

V. Bedford (1873) 242 

AsHn (Doe d.) v. Summersett (1830) ... 430 

Assicturazioni Generali De Trieste v. Empress 

Assurance Corpn., Ltd. (1907) 184 

Atamanuk v. Canadian Pacific Ry. Co. 

(Can.) 268 

Atherton, Exp., R, v. Cooke (1912)... ... 88 

Athil V. Bulwer (1626) 236 


Atkins V. Agar (1914) 

V. Wheeler (1806) 

Atkinson, Ex p, (1834) 

. Be (1884) 

V. Atkinson (1696)... 

V. Coatsworth (1722) 

V. Jones (1886) 

A,-G., Ex p., R. V. Amendt (1916) 

, Ex p., R. V. Taylor (1916) 

V. Ashby TolviUe (Inhahitan 


- V. Ashby TolviUe (Inhabitants) (1823) 

- V. Bailey (1846) 

- V. (1847) 

- V. Baliol CoUege, Oxford (1744) 

- v. BaU (1902) 

- V, BedweUty Union Guardians (1900) 

- V. Bradlaugn (1884) 12 

- r. (1886) 12 

- V. Brown (1849) 

- V. Carrington (Lord) (1843) 

- V. Cashel Corpn. (Ir.) 

- V. Elwell (172^) 

- V. Evans (Ir.) 

- V. Goodman (1820) 

' V. Great Eastern By. Co. (1879) 

- V. tl880) 

- V. Great Yarmouth Corpn. (1866) .. 

-V. Green (1814)... 

<r.Hal]ett(1848) 

v.mmam) 

^ V. Hotham (Lord) (1827) 

• V. lAnd«Tax Oomrs., Be Widdecombe* 
Land«Yas; Ammh 

it. Magdalen Oom^, O^rd (1^7) ... 
e. Itailx (1804) 


... 268 
... 88 
... 236 
... 98 

172, 173 
... 218 
... 213 
... 248 
... 492 
... 173 

... 86 
... 86 
53) 807 

... 10 
... 7, 10 
... 478 
... 24 

)) 152 

123, 124 
128, 124 
... 447 



TabiiE 07 CAjam. 


1^. Itetih^yir ... 162 

, — — 9. NetlM^roote o. *.. ... 178 

V, Palmi^hrtoiai Koto liceiMtog Com* 

miitee(N.Z.) 

V, F$m>m (1686) ^1 

V. Payae (1659) 460 

•- — ^ Pearson (1^6) ... ^ . ••• I®! 

V. 3fteynolds (1911) ... 184, 204, 205, 206 

V. Scott (1905) ... ••. 14^ 

V* Smltli, Ar-0. V. Smith (1845) ... 102 

V. Thomson (1918) ... 53 

V. Tynemouth Oo^n. (1898) ... ... 66 

V. Vmte (1780) 267 

v. WiUett (1896) 24 

V. Windsor (Dean A; Canons) (1860) ... 184, 

188, 190, 191 

A^Q. for Queensland & Goldsbrough Mort- 
kaue Co., Ltd. v. A*-Q. for Commonwealth 

(Aus.) 299, 300 

A.-G. of British Columbia v. Canadian Pacific 

Ry. Co. (Can.) 136 

Atwood V. Lamprey (1719) 302 

Aubhoy Chum Mohunt v, Shamant Lochun 
Mohunt (Ind.) ... ... ... ... 125 

Audley v. Suttrel (1583) ... 222 

Auld v. Devlin (Scot.) ... ... ... ... 114 

Austen v, Collins (1886) ... ... 143, 145 

Austin V, Davis (Can.) ... ... 102, 110 

Australian Fine Arts Studio Co. v, Victoria 
Insurance Co. (N.Z.) ... ... ... 202 

Australian Gaslight Co. v. Taxation Comrs. 

(Aus.) 306 

Anthers, Ex p. (1889) 81, 82 

, Re (1889) 81 , 82 

Avery V. Kent (Nfld.)... 348 

Avison V. Holmes (1801) 160 

Ayers v, Hanson, Stanley & Prince (1912) ... 510 

Aylet V. Hutchins (1672) ... 513 

Aylett V. Ashton (1835) 429, 430 

V. Jewel (1779) 239 


Babbage v, Coulbum (1882) ... 519 

Babbit v. Oowperthwaite (Can. ) 261 

Baby v. Oavanagh (Can.) ... 479 

BacOn V. Waller (1610) ... ... ... 462 

Badrinath v. Bhajan Lai (Ind.) 466 

Baggallay v. Pettit (1869) 426 

Bagnall v. Carlton (1877) ... 160, 161, 167 

Bahr, Ex n., R. v, Logan & Denny licen^g 
Authority (Aus.) ... ... ... ... • 68 

Bail Nath Dass v. Sohan Bibi (Ind.) ... 129 

Bailey v, Bailey (1884) 170 

V. Bracebddge (1849) ... 228, 240, 261 

(Doe d.) V. Foster (1846) 361, 308, 369, 370 

V. Haines (1849) ... 228, 240, 261 

V, Harris (1849) 7 

V. Hobson (1869) 343 

V. Macaulay (1849) ... 228, 240, 261 

V. Pearson (1849) ... 228, 240, 261 

Bailey’s Trusts, Be (18o9) 160 

Baillie v. Wilson (S<^t.) 80 

Baird v. Grieve (Nfid.) 181 

v» Hodges (1849) 260 

BaJcer v. Ola^w Oorpn. (Soot.) 190 

V. Gostiing (1^) ^ 449, 484 

— — V. Lawtence (1870) 267, 268 

V. Lee, Me Ihnipster School (1860) ... 180 

v. Mexyweather (1849) 450 

V, Mfies (1781) 260 

— e. Potter (KX) 

t>, Tutlcer (I860) ... 187 

l^aldwin r. Burd (€iai&.) ... ... ... 848 


Baldwin v. Cbohe (1587) 465 

- — Vs Dover jJ. (1892)... 41 

Baldwin’s Case (1589) 442 

Baldwyn v. Marton (1589) 442 

Baldwyn & Girries Case (1614) 256 

Balfour Vs Toronto Ry. Co. (Can.) 249 

Ball Vs Knteht (1732) 230 

Ballam r. Wiltshire (1879) 43 

Ballerd v. SitweU (1636) 303 

BaUhausen, Be, Ex p, McManus (Aus.) 89, 40 

Balls r. W^wood (1809) ... ... ... 353 

Bamber, Ex p., R. v. Nicholson, etc., Bolton, 

JJ., R. V, Greenhalgh, etc., Bolton, JJ. 

(1899) 67,68 

Banbury v. Bank of Montreal (1917) ... 255 

r. (1918) ... 266 

Banee Madhub Ghose v. Thakoor Doss 

Mundul (Ind.) 366 

Banister v. Aire (1621) 223 

Bank B. N. A. v. Walker (Can.) 136 

Bank of British Columbia v. Oppenheimer 

(Can.) 245 

Bank of British North America v. Ward 

(Robert) & Co. (Can.) 221, 222 

Bank of Hamilton v. Hartery (Can.) ... 156 

V. Harvey (Can.)... 177, 178 

Bank of Minnesota v. Page (Can.) 137 

Bank of Montreal v. Gilchriib (Can.) ... 355 

Bank of New Zealand v. Fleming (N.Z.) ... 266 

Bank of Nova Scotia v. Fish (Can.) 256 

V. McDougall & Secord, 

Ltd. (Can.) 398 

Bank of Toronto r. Harrell (Can.) ... 260, 261 

V. Keilty (Can.) 137 

Bank of Vancouver v. Nordlund (Can.) ... 128 

Bankart v. Tennant (1870) 384, 385 

Banks v. Hartland, Be Dixon Hartland 

(1911) 201,202 

V. , Be Hartland (1911) 201, 202 

Bann v. Dalzol (1828) ... 166, 172 

Banovich v. Smith (N.Z.) ... ... ... 379 

Barber r. Maughan (Can.) ... ... ... 183 

Barclay V. Wainewright (1807) ... ... 199 

Barclay & Darlington Municipal (k>\mcil. 

Be (Can.) ... ... ... ... 25, 26 

Barker, (Can.) 109 

, Be (1863) 308 

V. Cox (1876) 140 

v. Keete (1678) 344 

V. Lewis & Peat (1918) 266 

V. Marks (N.Z.) 129 

V, Scott (1917) 74 

Barnard V. Barton (1906) ... ... ... 76 

V. Cave (1868) 416, 416 

Bamardo v. Ford, Gossage’s Case (1892) ... 126 

Barnes, Ex p. (1848) ... ... 435 

V. Lawson (1911) ... 261 

V. Vincent (1846) 181 

Baron Aberdare, The, The Gertrude (1888) ... 176 

Barradough v. Brown (1896) 148, 192 

V. (1897) 148, 192 

Barrett v. Long (Ir.) 228 

V. Rol^ (1846) 485 

Barrington v. Scottish Union National 
Insurance Co., Royal Institution for 
Advancement of Learning, Intervenants 

(Can.) 137 

Barrington’s Settlement, Be (1860) 277 

Barrow e. Total (1862) 186 

Barrow & Geddes, Be, Ex p. Christy (1832) 103, 

165 

Barry v. Goodman (1837) S47 

V. Nugent (1782) 440, 443 

Barthds Shewan 8c Co. v. Peterson (Can.) ... 8 

Bactcm v. Oatdy (1825) 864 

d 2 



xliv 


TAB1.K at Gaibs. 


INixtoi V. Haonant (1862y ... 98 

V. Mawd (1588) 458 

V. TKanansh (1880) 123 

Barwiok v. South Baotou C^iathani By. 

Cos. (1921) 146, 140 

Bivwick d* Bichmoud (Yorka) Oorpn. v» 

Tbcmpmm (1708) 340 

BarwickVSwe (1508) 458 

Baaely o. Baaeley (1647) 230 

Baakoomb v, Pl^pe (1850) 409 

Baaaet (Bight d.) v. Thomas (1763) 443 

Baasett v. Gk>^hall (1770) 30 

Batchelor v. Murphy (1024) 473, 408 

V. (1025) 473, 408 

V. (1926) 473, 408 

Bateman r. Allen (1505) 252 

Bath ». White (1878) 84 

Balh*8 (Bp.) Case (1605) ... 460, 461, 463 

Bataon, Bsn p., B. v, Byron Can.) 82 

Battv. Cullen (N.Z.) 94 

Ba^n PooU v, Kennedy (1007) 357 

Bauman Matthews (1861) 407, 423 

Baumann v> James (1868) ... 375, 377, 405, 419 

Baxter, Bx p., B. v. Bitclde (Can.) 107 

Baxter d. AbrahaU v. Browne (1775) 366, 448 

Baxt^ V. HodsoU (1858) 166 

V. Leche (1808) 15, 18, 20 

r. London County Council (1800) 146, 148 

Bayley v, Bradley (1848) 366 

V, Bltemaurice (1857) 377 

Baylis, Be (1007) 452 

V. Lucas (1770) 223 

Bayly r. Tyrrell (Ir.) 407 

Bayne v. Love (Aus.) 342 

Baynham’s Case (1588) 214 

Beacon life A; hW Assurance Co. v. Gibb 

(1862) 253 

Beadelc. Pitt (1863) 371 

v. (1864) 371 

Beaden v. King (1852) 313 

Beal, Bx p., B. t?. Peck (Can.) 108 

Beale v, Sanders (1837) 470, 471 

Beamish r. Beamish (1861) 190 

Beardman v. Wilson (1868) 484 

Beardmore v, Bellevue Land Go. (Can.) ... 470 
Beaufort (Duke) v, Phillips (1847) ... 121, 168 

Beaumont v. Oowther (1843) 504 

V, Love (Aus.) 463 

Beavan v. Macqueen (1858) 161 

V. Oxfo^ (Kari) (1856) 162 

Beaver Lumber Co., Ltd. r. Cain (Can.) ... 138 

Bediere. Woods (Can.) 440 

Beckwith’s (?ase (1588) 430 

Bedford (Duke) v. KUis (1901) ... 150, 151 

Bedford (Doe d.) v. White (1827) 493 

Beers v. Sampson (1824) 343 

Beeston v. Stutely (1858) 413 

Begg & Co. e. Naujoks (N.Z.) 218 

Bmme e. Duffy (Ir.) 8, 91 

Belaseo v. Hannant (1862) 03 ] 

Bdasyse e. Hester (1697) 462 ] 

Beil V. Albany licensing Court (S. Af.) ... 35 ] 

V. Banks (1841) 163 ^ 

— (Doe d.) V, Beckett (1843) 360 ] 

V. Shuttlewoith (1841) 168 - 

V, Tainthorp (1834) 264 ] 

- — V, Taxes Coinr. (N*Z.) 306 1 

Bdlamy e. Pow (1896) 90 - 

BeDaiise« Hester (1607) 462 ] 

Bdlhnsham p. Alscm (1604) 480 

Beitaid a. (Can.) 112 ] 

Bendalki^t^P* (1B77) 27 } 

— — (Boe d.) V. Summerset (1770) ... 434 ] 

p. Chadwieke (1856) 384.408 1 

Benett p. Oootar (1818) 251 ] 


BcomeBeld p. (Ckua.) ... 
Bennet p. Hartford Hundred (1660) 
Bennett P. Pbmls (1860) 

p. Ireland (18^) 

p. Levitt (1867) 

p. Smith (Can.) 

p. Stodgell (Can.) 

p. Thompson (1866) ... 


PAQS 

188 

... 241 
266, 260 
800, 802, 808 

860 

220 , 261 
377, 878 
261 


Bmmett & Tatham p. Koovarjee A Kasaw 

(S. Af.) 

Bennion, Bx p., B. v, Chester licensing JJ* 

(1914) 

Bensing p. Bamsay (1808) 

Benson (Doe d.) p. Frost (1851) 

Bent p. Benyon (1834) 

Bent’s Brewery Co,, Ltd. p. Dykes (1900) 5( 

Bentley p. Dawes (1854) 


^ p. Fleming (1845) 


289, 240, 149 


Beitaid p. McB^y (Can.) 

Bcaidall,iS^<rp*(l877) 

— (Boe d.) p. Summerset (1770) 
p. Oiadwioke (1856) 

Benett p. CMar (1818) 


Bentley (H.) A; Co.’s Trust Deed, Re, Charles- 
worth p. Bentley’s Yorkshire Breweries, 

Ltd. (1909) 66 

Bentley’s Yorkshire Breweries Trust Deed, 

JSc, D^ p. Bentley’s Yorkshire Breweries, 

Ltd., Charlesworth p. Bentley’s Yorkshire 

Breweries, Ltd. (1909) 66 

Berens, Be, Berens p. Berens (1888) 143, 145 

Berlin Interior Hardwood Co., Ltd. p. 
Colonial Investment A Loan Co. (Can.) 182 

Bemey p. Moore (Ir.) 491 

Bern! p. Thomey (1895) 71, 72 

Berrey p. Lindley (1841) 391 

Berrington p. Evans (1831) 173 

Bertie p. Beaumont (1812) 520 

Berwick’s Case (1698) 468 

Besley p. Besley (1878) 486 

Beswick, Ex p., B. p. Underwood (1912) ... 31 

Betesworth p. St. Paul’s (Dean) (1728) ... 412 

Bethlehem A Bridewell Hospit^, Re (1885) 294 

Bettleston p. Cooper (1846) 198 

Bevan p. Dobson (No. 2) (N.Z.) 472 

Beyers p. Willowmore licenmng Board 

(S. Af.) 36 

Beyfus A Masters’ Contract, Re (1888) ... 482 

Bickford p. Cameron (Can.) ... ... ... 137 

Bicknell p. Hood (1839) 368, 442 

Bidder A North Staffordshire By. Co., Re 

(1878) 123 

Biddle (Doe d.) p. Abrahams (1816) ... 349 

Biddleson p. Whitel (1704) 160 

Biddys p. Ward (S. Af.) 473 

I Bidleson p. Whytel (1764) 160 

Bigattini v, Dixon (Can.) 107 

Bigelow (Lessee of) p. Norton (Can.) ... 621 

Biggar p. Victoria (City) (Can.) 262 

Biggs p. Brennan (Ir.) 3g0 

p. Evans (1912) 286 

Bijoya Kanta Lahiri Chowdhury p. Kailaih 

Chandra Bhoumik (Ind.) 39g 

Billows p. Edwards (1919) 114 

Bingham (Doe d.) p. Cartwright (1820) 372, 889 

Binkley P. Deja^e (Can.) ... ... 268 

Binns, Fa; p., B. p. Leeds JJ. (1906) ... 49 

Biustead, Re, Exp. Dale (1898) ... 125, 126 

Birch p. Joy (1852) 191 

p. Wright (1786) 485 

Birchal p. Birch, Crisp A Co. (1918) 194 

Bird p. Apideton (18(W) 262 

p. Baker (1858) 

Birimnhesd Docks Trustees p. XiSiid, etc, 

(1858) 140 

Biridn p. Smith (1909) 57 

Biriev p. McDonald (N,Z,) 26, 67 

Birmingham, Ets p. (Can.) ... 07 

Biriwhii^ (Doe d,) p. Vardill (1835) ... 252 

Bishop p. Hatch (1852) ... ... 174 


... 398 
... 114 
372, 889 
... 268 
... 49 

125, 126 
... 191 



Tabls ox- Cases 


xlv 


PAOX PAOB 

^ Biflliop I’* Ka*ye (1^0) 248 Bostock t;. Blakeney (1789) 277 

Blakop AuokUM Industrial CkxipemtiYa Boswell v. Ooaka (1887) 177 

Fkmr ^ lSx>visioii Society v* Buctterknowle Bouahey v. Bowboiliain (I860) ... ... 74 

Ocdliery Oo. (1904) 207 Boulter v. Kent JJ. (1897) ... 15, 62, 64, 69, 70 

Ttiif V. Hygate (1918) 282, 886 Boulton v. Inland Bevenut Comis. (1870) ... 449 

Bissei: e. jwaeei; (1765) ... **. ••• 206 — ^ e. Pritchard (1846) ... ... ... 240 

Bissicks V. Bath Colliery Co. (1877) 198 Bourgeoia v. Smith (Can.) 479 

V. 1 (1878) 198 Bourne v. Keane (1919) ... 186, 186, 187, 188 

Bittleston v. Cooper (1845) 198 v. O*l>onohoe (Can.) 134 

Black, p. (Aus.) ••• HO Bourque, p. (Can.) 109 

V, T ^n<l Tax Federal Comr. (Aus.) ... 803 Bowden v. Yoxall (1901) 184 

Blackburn v. Blackburn (1907) 214 Bower, Be, Airey v. Bower (1886) 186 

Blackett v. Bates (1865) ... 406, 407, 417 Bowerman e. Phillips (Can.) 161 

Blackmore v. Cumoerford (1680) ... ... 361 Bowers r. Nixon (1848) ... ... ... 267 

Bladon, i5a,'Dando v. Porter (1912)... ... 67 Bowes v, CroU (1866) ... ... ... 392, 393 

Blagney^s Case (1785) ••• ... ... ... 213 Bowie v. Gibnour (Can.) ... ... ... 101 

Blagrave (Doe d.) v. Stephens (1860) ... 470 Bowles v. Baker (1910) ... 200 

Blagrave’s Settled Estates, Be (1903) ... 287 Bowman r. Barclay (N.Z.) 91 

Blaine, Ex p., R. v. Bitehie (Can.) ... ... 30 Boyd, Be, Ex p. McDermott (1806) ... ... 169 

Blair (Roe d.) V. Street (1834) ... ... 268 r. M'Jannet (Scot.) ... ... ... 97 

Blake v. Foster (1800) 361 Boyle, Be, Ex p. Boyle (1863) 168 

V. Midland By. Co. (1862) 201 v. Smith (1906) 80 

Blake’s Settled Estates, Be (1923) ... 282,283 v. Wilson (Scot.) 27,29 

Blakemore, Be (1845) 218 Bozson v. Altrincham Urban District Council 

V. Blakemore (1846) 218 (1903) 129,130,183, 136 

Blakeney v. Hardie (Ir.) ... ... ... 398 Brace v. Wehnert (1868) ... ... ... 419 

Blakey V. Harrison (1915) ... ... 94,95 Bracebridge v. Clowse (1676)... ... 467,458 

V. Latham (1889) ... 130, 131, 132 Bracken, Be, Doi^ty v. Townson (1889) ... 124 

Blandford (Marchioness) v. Marlborough Bradbury v. Baillie (<5an.) ... 261 

(Dowager Duchess) (1743) ... ... 302, 303 v. Grimble A Co., Be Leeds &, 

Blaydes r. Selby (1891) 296 Batley Breweries & Brad- 

Blencowe Co., Ltd, v, Hatherton (Lord), bury’s Lease (1920) ... 472, 473 

etc. JJ. (1907) 16, 18 v, Manchester, Sheffield & lincoln- 

Blenkiron’s Executors, Ex p.. Be Davison shire By. Co. (1852) ... 263, 264 

(1884) 163 V. Wright (1781) 302 

Blewitt (Doe d.) f?. PhilUps (1841) ... 312,313 Bradley r. Goddard (1863) 242 

Bliss (Doe d.) V. Estey (Can.) ... ... 354* Bradley Haverstoe Land-Tax Comrs., Be, 

Blore V, Sutton (1817) ... 374, 376, 381 Netthorpe r. Adeane’s Trustees (1851) ... 306 

Blount V. Pearman (1834) ... ... ... 448 Bradshaw t;. Mason, Struthers & Co., Ltd. 

Blow V. Lewis (1902) 421, 422 (N.Z.) 262 

Blundell v. Stanley (1849) 311 v. Sutton (1698) 400 

Blunt’s Cajse (1695) ... ... ... ... 216 Bradwell, Ba: p.. Be Norman (1886)... 182,199 

Board v. Board (1873) 349, 361 Brady’s Case, Be National Savings Bank 

Boardman V. Mostyn (1801) ... 382 Assocn. (1867) ... ... ... ... 386 

Boase v, Jackson (1822) ... ... ... 448 Braintree (Churchwardens) v. Burder (1837) 198 

Bobbett v. South Eastern By. Co. (1882) ... 601 Braithwaite v, Hitchcock (1842) 391 

Bocalter V. Hazle (Can.) ... ... ... 477 Brammall (Doe d.) v. Collinge (1849) ... 470 

Boden V. Grow (Aus.) ... ... 96 Brander t?. Mackenzie (Scot.) ... ... 116 

Bodnar i?. StuaH (Can.) 248 Brantford Electric & Power Co. & Draper, Be 

Boehm V. Wood (1823) ... ... ... 310 (Can.) ... .•• ••. 463, 454 

Bold’s Case (1708) 269 Brashier v. Jackson (1840) 368 

Bolton Oorpn., Exp.^ R. v. Winder (1900) ... 66 Bratts Lake Rural Municipality v, Hudson’s 

Bolton JJ., Ex p., B. v. Salford Hundred JJ. Bay Co. (Can.) 200 

(1912) 65 Braun V. Weller (1867) 167 

Bolton Partners v, Lambert (1889) 398 Braythwayte r. Hitchcock (1842) ... 389, 391 

Bolton’s Lease, Be (1870) ... ... ... 449 Brecon Cojmn. v. Seymour (1859) 158 

Bombay & Persia Steam Navigation Co. v. Bredin v. Hunter (N.Z.) 382, 386 

MacLay (1920) 142, 143 Breeze, Exp. (Can.) 110 

Bond V. (1482) 437 Breman v. Bussell (Aus.) 239 

V. BeU (1857) 168 Brenchley v. McLeod (Can.) 137 

V. Cartwright (1598) ... ... ... 431 Brennan t;. Bolton (Ir.) ... ... ... 381 

1^. Conmee (Can.) 110,111 Brennen(M.)& Sons Manufacturing Co., Ltd. 

V. Devys (1639) 232 v. Thompson (Can.) 137 

1?. Bosling (1861) 468 Bretherton v. Wood (1821) 249 

Boner v. Juner (1698) 430 Bretter, Ex p. (1835) 453 

Bonneto V. Sadler (1808) ... ... ... 414 Brewer r. Shepherd (1872) ... ... ... 97 

Boodle V. Birmingham JJ. (1881) 27, 28, 29, 33 v. Btaxpoole (N.Z.) ^ ... 95 

Boon Howard (1874) 199 Brewers 4 b Malsters’ Assocn. of Ontario v, 

Boone v. Mitchell (1822) 448 A.-G. for Ontario (Can.) 10 

Booth 0. Callow (pan.) 481 Briant r. Pilcher (1856) 496 

Bord (Doe d.) n. Burton (1851) 358 Bricker, Ex p«, B. v. Crewe licenring JJ. 

Borradaile e* Sznsrt (1857) ... ... ... 445 (1914)... ... ... *** *•* 35 

Boztowes V. Ddaney (IrJ 481 Bzmgend Gas 4B Water Co. v. Dunraven 

Bwthwioke^MdewSieH^Co. (No.2)(19a6) 176, (Lord) (1886) 207 

180 Bridges v. Sm^^ (1831) 171 



TifiOUB Of CiJOU. 


slid 


WMmd V. ( 1039 ) 

Bki^t v7 Huttoi (18^) 

V. TyndAll (1876) 


^AOB 
... 488 
189, 190 
141, 148 


BsiAt Co., IM* V. Biver Flate Conatructdcm 

doT, litd, (1901) 184 

Bxight 4s Tokmto (Olty), Be (CTan.) ... 27, 91, 94 

Bikiebois B. (Cab.) 282 

38ri8tol (Sari) v. Hungerford (1705) 165 

BrMol*8 (Marquis) Settled Estates, Me 

(1898) 298, 294 

Bnstow Piper (1915) ... ... ... 96 

BrtUsli Bank for Foreign Trade, Ltd. v* 
Bussian Commercial & Industrial Bank 

(1921) 144 

British Electric Traction Co. v. Inland 
Bevenue Comrs. (1902) ... ... ... 447 

British League dub v, Pretoria Liquor 

licensingTk>urt (S. Af.) 24, 25 

Britnor, Be, Ex p, Boyle (1877) ... ... 49 

Brittain, Ex p., Me Bir^t Shrewsbury 4s 

Leioegber By. Co. (1861 ) 190 

Britten e. Pope (S. Af.) ... 25 

Britton v. Ems^t (Can.) 444 

Broadiick v. Ctok (1823) 266 

Broadwater Estate, Me (1886) 282, 285, 204 

BrockMngton v, Saunders (1864) 390 

Brockman v. Honeywood (1716) ... ... 802 

Brodie r. St. Paul (1791) ... 377, 418, 419 

Brodrick v. StillweU, Me StiUwell (1016) ... 170 

Bxomet v. Neville (1900) ... ... 373, 874 

Bromfield (Doe d.) v. l^nith (1805) ... ... 367 

Brook V, Biggs (or Briggs) (1836) ... ... 352 

Brooke, Exp., B. v. Butt (1922) 73 

Brooker r. Wood (1834) ... ... ... 113 

Brooking v* Maudi^y, Son 4s Field (1888) ... 145 

• t?. Smith (N.Z.) 8,9 

Brooks v. Mason (1902) ... ... ... 88 

V. Tolputt (1884) 486 

Broom v. Phifiips (1896) 482 

Broshan r. B. (Aus.) ... ... ... ... 36 

Brough e. Nettleton (1921) 388 

Brough’s Claim, Me Ipstone Park Colliery 

Co. (1870) 460 

Brougham V. Balfour (Can.) ... ... ... 380 

Brown, (1827) ... ... 269 

Brown, Me, Great Western By. Co. r. Bailway 

Comrs. (1881) ... 201 

r. Appenheimer (Can.) ... ... 882 

r. Bowden (N.Z.) ... 86 

1 ?. Bri^l 4s ]^eter By. Co. (1861) ... 248 

V. Crashaw (1614) ... 228 

1 ;. Esmonde (Ir.) ... ... ... 224 

V. Great Western By. Co. (1881) ... 201 

. V. Haig (1906) 138, 189 

V. M’Eechnie (Scot.) ... 116 

r. Malthy (Can.) 221 

V. Notley (1848) 480 

17. Perrott (1841) 169 

17. Sheppard (Can.) ... 235 

17. Ward (1852) 856 

Browne v. Warner (1807) 368, 398 

17. (1808) 868, 898 

Brudnel’s Case'(1692) 465 

Brudnell i7. Bol^rts (1762) 366 

Brumfit v. Morton (1857) 482, 488 

Brunskill t7. Caird (1878) 277, 278 

17. Giles (1882) 220 

Bryant i7. Beattie (1838) 12 

17. Hancock & Co, (1898) 488 

17. (1899) 1 483 

17. Pilcher (1856) 496 

17. Sales (N.Z.) 88 

Brymer v. Thompson (Can.) ... 498 

Buchanan v, Hamilton (Duke) (1878) ... 871 

17. Peters (Can.) 157 


Buchanan v. P^j^eton (1868) 
Buokeridge t7. (1886) ... 

17. Tucker (K.Z.) ... 


m 

m 

476 

Bucklandi7.Gihhins(1868) 859 

17. Hall (1803) 414 

Buckle, Ex p., B. 17. London County JJ. 

(1889) 

Buckle 17. Fredericks (1890) 8, 9 

Buckley 17. Bussell (Can.) ... 

Bucknall 17. British Candian Power Co. (Can.) 454 
Buokworth ». Simpson (1886) ••• 446,447 

Bulkeley v. Hope (1866) ... ••• ••• 811 

-V. —— (1866) 811 

BuUen v. Godfrey (1614) 8w 

(Doe d.) e. MUta (1884) ... ...^ 860 

V. Sharp (1866) 188, 191 

BuUer’s Settlement, Be (1862) 199 

BalUyant v. Wilson (N.Z.) 91 

Buhner 17. B. (Can.) ... ... ••• 694 


Bulwer Lytton’s Will, Be, Knebworth Settled 

Estates (1888) 

Burchell v. Clark (1876) 

Burchnall, Me, Walker r. Lacey (1893) 
Burdon 17. Bickets (1809) 

Burgess t7. Howell (Can.) 

v. Langley (1843) 


Burgh 17. Francis (1678) 
Burghes v. A.-G. (1911) 

17. (1012) 

Burke v. Booney (1878) 

17. Smyth (Ir.) ... 

17. White (Nfld.) 


Borland v. Earle (1906) 

Burley 17. Stephens (1836) 

Bume 17. Caznbridge (1836) ... 

Burnell v. Curtis (1840) 

Bums 17. McAdam (Can.) 

Bums (P.) & Co., Ltd. r. Godson (Can.) 

Burnside t;. Marcus (Can.) 

Bumyeat v. Hutchinson (1821) 

Boron 17. Denman (1848) 

Burpee r. Carvill (Can.) 

Burper t7. Baker (1601) 

Burrow v. Scammell (1881) 

Burrows t7. Holley (1887) 

V, Unwin (1828) 


285 
445, 455 
... 347 

... 309 

155, 166 
... 289 
... 166 
142, 144 
142, 144 
... 139 

... 410 

... 78 

172, 175 
... 250 
... 432 

... 868 
... 466 

... 454 

... 608 
... 112 
... 231 
... 174 
... 248 

408, 428 
122, 125, 126 
240 


Burt 17. Dominion Iron &> Steel Co. (No. 2) 


130 

443 


(Can.) 

Burton v. Barclay (1831) 

Burton’s Case, Hughes v, Chatham Overseers 

(1843) 520, 621 

Bi^eU 17. Hammond (1904) 44, 45 

BusheU’s Case (1670) ... 242,254,255,268 

Butler 17. Cobhet (1709) 807 

17. Powis (1845) 408 

Butt 17. McDonald (Aus.) ... ... ... 236 


Butterknowle Colliery Co. t7. Bishop Auckland 
Industrial Co-operative Co. (1906) 

Buxton 17. Hemp U895) 

Byng’s l^ttled Elites, Me (1892) 

Byme r. Acton (1721) 

17. Arnold (Can.) 


Byron t7. Batson A Flagg (Can.) 


C. 

Cahan, (Can.) 

CadiUl 17. Mmett ( Aus. ) 

Cairns, Ex^,t E, v, Yova^ (Aus.) 


207 

49 

202 

407 

109 

178 


- 17. jF^terson (Aus.) 


Oalcot Park Settled Estates, Me (1908) 

Caldecott v. Brown (1842) 

Caldlcot Pembroke (Ead) (1682) ... 
Caldwell, Mwp, (Can.) 


,. 180 
97 
86,87 
. 42 

. 287 
. 276 
* 267 
. Ill 



TiJBOi oj* CjUiss. 


xlvii 


apAoa 

CMlWdl V. BatheU (1918) 91 

... 4.. 9,98 

OaledaiilAa Oo* v. Wallers Trustees 

(1882) ... 190 

OaJiajgfaao e. Oallafi^au (1841) ... 404, 417 

^ — V. Pepper (Ir.) 411 

Oslton's Case (1588) 287 

Calverley^s Settled Estates, JSa, OalTerley 

V. Oalverley (1904) 288, 284, 286, 287 

Calvert r. Cordon (1828) 267 

Camberwell & South London Building Society 

V. HoUow^ (1879) 482 

Cameron v. Gilchrist (Can.) 180 


Cameron i 


r. Glasgow Magistrates (Scot.) ... 86 

V, Ottawa Ele<^ric By. Co. (Can.)... 232 

Camerons Case, Ee Invercargill North Licens- 
ing District Committee (N.Z.) 29 

Cammell v. SeweU (1868) 126, 127 

V. (1860) 126, 127 

Campbell v. Cameron (Scot.) 86 

V. Campbell (1880) ... ... 190 

— V. Dalhousie (Earl) (Scot.) ... 281 

V, Hackney Furnishing Co., Ltd. 

(1906) 234, 236 

(Doe d.) V. Hamilton (1840) ... 431 

V. Linton (Can.) ... ... ... 256 

Canadian Financiers Trust Co. r. Ashwell 


Garter v* Ely (Dean) (1884) 

V, Salmon (1880) 

V. Stubbs (1880) 

Cartwrin^t r. Hoogstoel (1911) 

V. Miller (1877) 

Cartwright’s Case (1598) 

Oarvick v, Blagrave (1820) 

Case V. Bartlett (Can.) 

V. Godin (Can.) 

Casey r. Hanlon (Can.) 

Casson v. Churchley (1884) 

Castle V. Hobbs (1625) 

Castrique v, Imrie (1870) 

Castro V. B. (1881) 

Caswell V, Hundred House JJ. (1889) 

Cates V. South (1869) 

Cathrow r. Eade (1863) 

Cattle V. Andrews (1693) 

Caudery v. Finnerty (1892) 

Cavaleiro v. Puget U865) 

Caverhill v. Orvis (Can. ) 

Cawley v. Knowles (1864) 

Cayley v. Walpole (1870) ... 3 


PAGB 

... 400 
... 499 
... 189 

372, 401 
871, 879 
... 481 
... 368 
... 166 
... 177 
472, 478 
... 200 
... 252 
127, 128 
... 203 
... 92 

... 96 

165, 167 
248, 249 
... 174 

377, 479 
... 468 

... 262 
371, 372, 373, 
374 

185, 186, 193 
465 


(Can.) 264, 266 

Canadian Pacific By. Co, v, Cobban Manu- 
facturing Co. 

(Can.) 137 

— V. Parke (Can.) ... 212 

V. Bobinson (Can.) 196 

— V, Toronto (City) 

(Can.) 138 

Canadian Pacific Wine Co. v, Sutherland 

(Can.) 108 

Canden & Symmon’s Case (1613 ) ... ... 230 

Cann, Fa? p. (Aus.) 68 

(banning u. Catling (1864) ... ... ... 386 

CannocK 17. Jauncey (1867) ... ... ... 165 

Canterbury Oorpn. v. Cooper (1909) 362 

Cantley v, Pow^ (Ir.) 421 

Cape Town Council v, Nathan (8. At.) 37, 38 
Cardigan (Countess) t;. C:?xirzon-Ho we (1893) 290, 

291 

Cardwell v, Lucas (1836) 444 

Cardy, Ex p., B. v, Southampton Licensing 

JJ. (1906) 70 

Carlisle Corpn., Ex p., Be Jacques (1881) ... 132 

Carlon v. Farlar (1845) 168 

Carlton v. Bowcock n884) ... 366, 367, 369 

Carlton Brewery, Ex p., B. v. Licenses 

Beduction Bo^d (Aus.) 85 

Carmarthen Oorpn, v, Evans (1842)... 222, 226 

Carmichael v, Johnston (No. 2) (N^,) ... 261 

Came v. Mitchell (1846) 412, 418 

V. NicoU (1834) 269 

Camell v, Harrison (1916) 196 

Oarolan v. Brabazon (Ir.) 413 

Oarosella, Be (Can.) 20, 21 

Carr v* Benson (1868) 511, 612 

1 ?. Oubitt (1844) 440 

r. Fowle (1893) 304 

V. Fracis, Times & Co. (1902) 126 

1 ?. Levingston (1866) 374 

V. Lynch (1900) 878 

Carrington v. B^ts (1887) 611 

Carrington Manufadairing Go., Ltd. v. 

Saidin(1926) ... 894 

Carroll v. Empire Limestone Co. (Can.) ... 850 

V. WilUams (Can.) 879 

Carscaden v» Zimmerman (Can.) 161 

Cartan v. Bury (Ir,) ... ... 406, 406, 410 

Garter v. Carter (1868) 177 


Oayo Bonito, The (1903) ... 185, 186, 193 

Cecil’s Case (1666) 466 

Central Board of Education for Nelson v, 

Boberts (N.Z.) 432 

Central London By. Co. v. London (City) 

Land Tax Comrs. (1911) 800, 310 

Cetti V, Bartlett (1842) 168 

Chadwick V. Clarke (1846) ... ... ... 428 

V, Holt (1866) 168 

V. Petone Corpn. (N.Z.) ... 261, 262 

Cham V, Matthew (1597) 214 

Chamberlain, Ex p., B. v, O’Brien (Can.) ... 106 

Chambers, Be (1860) 291 

V. Perry (Aus.) 248 

Chancey v. Brooking (Nfld.) 186 

Chandler, Ex p.. Be Davison (1884)... 163, 166 

Chautler, Be (Can.) ... ... ... ... 219 

Chaplin & Staffordshire Potteries Water- 
works Co.’s Contract, Be (1922) ... 206, 207 

Chapman v, Bluck (1838) 440, 441 

V. Michaelson (1909) ... 146, 162 

V. Towner (1840) 368, 391 

Chappell V, Gre^ry (1863) 419 

Chaproniere v. Lambert (1917) ... ... 885 

Charbonneau V. Pagot (Can.) ... ... 1^ 

Charing Cross Bridge Co. v. Mitchell (1866) 300, 

304, 810 

Oharlebois V. Delap (Can.) ... ... ... 157 

Charles v. Grierson (Aus.) 94 

Oharlesworth, Ex p., Muigatroyd v. Old 
Siikstone & Dodsworth 
Coal & Iron Co., Ltd. 

(1896) 394, 396 

V, Bentley’s Yorkshire Brew- 
eries, Ltd. (1909) W 

Charlewood v. Be^ord (Duke) (1738) ... 376 

Charlton V. Burfitt (1832) 214 

Ohamock’s Case (1696) ... ... 225,226 

Charrington & Co., Ltd. t?. Camp (1902) ... 48 
Chawner (Doe d.) v. Boidter (1837) ... ... 846 

17. Oununings (1846) 3^ 

Cheater u. Cater (lOfS) 

Chedington’s (Bector) Case, Lloyd v. Wilkin- 


son (1698) 

Cheeseman v. Hatheway (Can.) 

Oheetbsm v. Williamson (1804) ... 

Chelsea Waterworks Co. v- Bowley (1861) 
Cheney & Brook v. Taylor (Can.) 
Chertsey Union v. Hcdbom Union (1886) 
Ohesley v* Bmmer (0a%) 

Ohesriiyre v. Biss (1860) 


458, 459 
... 249 



TSkMM 09* CUflrai^ 


PACT 

etc. Colliery Co. e. Hawkine 

(1865) m 

CHieeton e. Crawley (mi) 916 

CShetliaxii e. Wtiliaiaaon (ISOi) 611 

Ckettlee. Pound (1701) 860 

Cbicani, JSw p.» B. v, Blaokall Idoenaing 

Court (Aus.) 15 

Chioheeter V. M*Intiie (1880) 416 

Cidok e. Bamadale (1835) 106 

Ohm e. Baylie (1622) 483 

(Doe d.) V. Roe (1852) 458 

Chillingwoith e. Qiambere (1805) ... ... 184 

Chilliwack Evaporating A Packing Co., 

Ltd. V. Chung (Can.) 135, 102 

Chilvens V. Greaves (1843) ... 245 

Chinery, JS€, Ex p. Chinery (1884) ... 125, 120 

Chipperfield v. Carter (1805) 378 

Ch<^ondeley*8 (Marquis) Settled Estate 

(1886) 270 

Christie e. Britnell (Aus.) ... 82 

e. Clarke (Can.) 348 

V. Richardson (1842) ... ... 266 

Christy, Barrow A Gedde8( 1832) 163,166 

Chubb e. Puller (1857) ... 406 

Church V. Brown (18<^) 200 

CSiurchward v, Pord (1867 ) 842 

aty of Chester, The (1884) 103 

City of Manchester, (1880) ... ... 132 

Service Musical Instrument Assocn., 

Ltd. e. Whiteman ^ 800) ... ... ... 386 

dagett, i2s, Ex p. Lewis (1887) ... ... 174 

dandinan e. Dickson (Can.) 214, 263 

dapperton e. Dickie-Smith (Scot.) ... ... 04 

daro e. Dobson (1011) 496 

darges, Ex p. (1827) 268, 260 

dandge v. Mackenzie (1842) 363 

Clarke. Adie (No. 2) (1877) 340,866 

V. CuUen (1882) 166, 167 

V* Stevenson (1772) 263 

V, Waterlow (1838) ... ... 348, 340 

Clarke, Ex p,, R, v. Tamworth JJ. (1902) ... 24 

V. Armstrong (Ir.) ... ... 600,601 

V. Poller (1864) ... 378,370,880 

V. Grant (1807) 888 

(Doe d.) V. Grant (1810) 348 

V. Moore (Ir.) ... ... 410 

V. Serricks (Can.) ... ... ... 422 

V. ^inks (Aus.) ... ... ... 363 

V. Inomton (1887) ... ... ... 200 

datke A Learmouth’s Contract, Re (Aus.) ... 301 

darke’s Settlement, Rc (1902) ... 286,287 

darkson t;. A.-G. of Canada (Can.) ... ... 104 

day. Re, Clay v. Booth, Re A Deed of 

Indemnity (1919) ... ... ... 144 

V. Buflord (1862) 472 

dayton. Ex p. (1890) ... ... 18, 14 

V. A^down (1714) ... ... 890,402 

V. A.-G. (1834) 386 

V. Blakey (1708) 468 

V, Burtenshaw (1826) 368, 360, 448 

V. Illingworth (1863) 809 

V. L^ (1880) 486 

V. Morrison (N.Z.) 481 

v» Patterson (Can.) ... 247 

deggtEx p., R. r. West Riding of Yorkshire 

^r(1018) 66,68 

delaaid v. Robinson (Can.) 03 

dements v. George (1826) 264 

V. W^es (1866) 487, 401 

dench V, D*Arenburg (1883) 518 

dork V. Clerk (1604) 430, 481 

develand Iron Co. t?. Stephenson (1865) ... 240 

difldrdt Ex p. (Can.) 110 

e. Gun^t Me Gumey (1806) ... 122 

V. Phillips (1007) 126, 128 


PAOB 

CUfSords. Philip (1008) 126.128 

e. Timms (1007) 126, 128 

(1008) 126, 128 

CUfton s. Ridsdale (1876) 102 

diiian s* Cooke (Ir.) ... ... ... ... 880 

ditheroe*8 Settled Estates, Rs (1860) ... 291 

dhre V. Beaumont (1848) 807 

dose tr. Bebnont (Can.) ... ... ... 400 

Close A Berry, Re (Can.) 10, 11, 28 

dover e. Witts A Western Benefit Building 

Society (1884) 125, 126 

dow V. Brogden (1840) 404 

dub Laurier, Re (Can.) 26 

dun (Bailiff A Burgesses) (Doe d.) v. Clarke 

(1800) ... ... 866 

Coates e. Bacon (Gan.) 481 

s. Kenna (Ir.) ... ... ... ... 406 

Coatsworth s. Johnson (1886) 302, 303, 304, 896, 

407 

Oobbett V. Haigh (1870) 08 

Cobbold, Ex p., Ehig v. Johnstone (1006) ... 41 

, Ex p., R. V. Groom (1001) ... 22 

, Exp., R. V. Johnstone (1006) ... 41 

Cocher e. McMullen (1000) ... ... ... 70 

Cock r. Baldwin (1587) ... ... ... 466 

Cocker V. McMullen (1000) ... ... ... 70 

Codrington v, Lloyd (1838) 216 

Codw^ s. Parker (1603) ... ... ... 232 

CodweU*8 Case (1608) 282 

Cogan V. Bbden (1767) 267, 260 

Cogswell V. Sugden (Can.) ... ... ... 164 

Cohen, Exp., B. v, Steeves (Can.) ... ... 107 

, Re, Ex p. Schmitz (1884) 126 

Colchester (Lord) r. Kewney (1867) ... 303 

Colchester Brewing Co., Ltd. v. Tendring 

Licensing JJ. (1016) 50, 61, 70 

Cole, Re, Rs MaUory (Can.) 268 

Cole r. Coulton (1860) 08 

V. De Traflord (No. 2) (1918) ... 241, 242 

r. Eley(1804) 162 

t7. White (1767) 382 

Cole-Hamilton, Ex p., R. v. Inglis (1021) ... 73 

Coleman, Ex p. (Can.) ... ... ... 100 

r. Foster (1866) ... ... ... 614 

Coleman’s Depositories, Ltd. A Life A Health 

Assurance Assocn., Re (1007) 183 

Colemere (Doe d.) v. Whitroe (1822) 362, 863 

Coles v. Pilldngton (1874) ... ... ... 385 

Coll, Ex p. (Can.) ... ... ... ... 110 

Colley i;. Btreeton (1823) ... ... ... 405 

CoUim i;. Gwynne (1831) ... ... ... 307 

X. Ozanne (1847) ... ... ... 486 

V. Paddington Vestry (1880) ... 130 

V. Stuteley (1850) ... ... ... 401 

(Doe d.) V. Weller (1708) 470 

V. Willmott (1864) 421 

CoUison V. Warren (1001) ... ... ... 622 

Colnaghi (Doe d.) v. Bluck (1838) 862 

Comb V. Carew (1601)... ... ... ... 282 

Combe v. De La Here (1882) 188 

v. Edwards (1877) 103 

Commercial Bank t;. European Assurance 

Society (Can.) 176 

Commercial Bank of India A the East, Be 

(1860) 108 

Commercial Bank of Windsor v. Scott (C$an.) 126 
Compton, Re, Norton v. Compton (1884) 128, 131, 

188 

Condie, Ex p., Re Seymour’s Application * 

(N.Z.) 28 

Conkm v. Muldowney (Ir.) 80 

Conner x. Fitzgerald (Ir.) 387 

ConnoUy 1 ^. Armstrong (Can.) ... ... 187 

Conquest x* Ebbetbs (1806) 406 

Conrad v* €5mpson (Can.) 172 



Tablb of CjkBm. 


xlix 


Ooiwetfc IndmtM & 3?3K)vi4e^i Society v 

OcKiUMSitt Iwm Oo, (1922) 

Conway* Mss p. (Can.) 

Conway* Mxp,f B* v* DriiAwatCr, etc 
Coventry JJ. (1906) 

Conway v. Fenton (1888) 

Conybeare v, Lewis (1888) 


Gooch V. Walden (1877) 

Gooden Beach Fstate* Be (1913) ... ••. 286 

Cook V. Caldecot (1830) ... “. 244 

V. ILianeday (1608) ... 248, 253, 269 

V. Bogers (1831) 1®? 

V. Stockwell (1916) 101 

v. Wai»h (I860) 412 

r. WhSock (1890) 860 

Cook’s Case (1696) 230 

Cooke V, Bolton JJ. (1912) ... ... 58, 69 

V. Cooper (1912) 58, 69 

V. Crofts (1843) 171 

V. Jackson (1860) 440, 441 

V. Loxley (1792) 349 

v. Stratford (1844) 240 

Cooksey v, Haynes (1868) ... 237 

Cookson, Wainewright & Pennington, Re 

(1886) 450 

Cooling IK Great Northern By. Co. (1850) ... 243 

Cooper V. Blandy (1834) ... 366, 357, 360 


194 

108 

Drinkwater, etc. 

... ... 60, 51 

279 

122 

304 

(1913) 286 

... 244 

248, 253, 269 

186 

101 

412 

860 

230 

58, 69 

58, 69 

171 

440, 441 

349 

240 

237 


V. Booth (N.Z.) 22 

v. Dickenson (1877) ... ... ... 11 

V. Flynn (Ir.) ... ... ... ... 446 

V, lisnds (1866) 346 

V, Bobinson (1842) ... 462 

Sparke (Aus.) ... ... ... 301 

V. Taxation Conxrs. (Aus.) (1898) ... 306 

v. (1) (Aus.) (1897) SOI 

Coore (Doe d.) v. Clare (1788) 369 

Coote V, Cadogan, Re Eyre Coote (1899) ... 292 

V. Mammon (1724) ... ... ... 401 

Cope V. Cope (Can.) ... ... ... ... 126 

V. Landles (1896) ... ... ... 95 

Copeland v, Stephens (1818) ... ... 467, 468 

Copley (Doe d.) r. Day (1811) ... ... 448 

v. Hepworth (1690) ... ... ... 440 

Corbet v, Ha&h (1879) ... 98 

Corder V. Drakeford (1811) 448 

Cordray, Re (Can.) 110 

Corley v, Knowles (1864) ... 262 

Cormier, Exp,, B. v, Kay (Can.) ... ... 108 

,Fajp., B. V. Wilkinson (Can.) ... 86 

Cornelius v, Phillips (1918) ... ... ... 184 

Cornell v, Harrison (1916) ... 196 

Comford v, Elliott, Re Watts (1885) 193, 194, 190 
Cornish r. Daykin (1846) ... ... ... 240 

V. SeareU (1828) 344, 345, 346, 347, 365 

V, Stubbs (1870) 613 

Corrie, Ex p,, R. v, London County Council 

(1918) 80 

Cory V, Bristow (1876) ... 603, 606, 608 


V, (1877) ... 603, 506, 608 

Cosser v, ColUnge (1832) 486, 487 

Coster V. Cowling (1831) 448 

V. Merest (1822) 239 

Gotham, etc., Webb, Ex p,, R. v, Gotham, 

etc., & Webb (1898) ZS 

Cotterellt;. Hellett, KnatchbuU v. Hallett, 

Re Hallett’s Estate (1880) ... 181, 199 

Cotterill v. Hobby (1826) 842 

Cotton V. Daintry (1669) 267, 268 

Counter v. Macpherson (1846), 6 Moo. P. C. C. 

88 413, 414 

' V. Macpherson (Can.) (1846), C. B. 

1A.C.280 ... .... ... 899 

Country Estates Co., v. Graves (Ans.) 801 
County Hotel Sc Wine Co. v. X^ondon & North 
Westmi Rv. Co. AUk 


PAGB 

Coupland v. Arrowsmith (1868) 377 

Cousins V. Harris (1848) ... 811 

Couzens v. Morrismi (Can.) 138 

Coventry Corpn., Ex p,, R. v. Warwick JJ. 

(1902) 65 

Coverlid v, Joel (N.Z.) 481, 482 

Coward v. Porter (1734) 260 

Cowen V. PhilUps (1863) ... 468, 469, 471 

V, Truefitt, Ltd. (1899) 481 

Oowie V, Goodwin (1840) ... 618 

Cowles V, Gale (1871) 25 

Cowley (Lord) v. WeUesley (1877) 278 

Cowne V. Garment (1834) 342, 462 

Cowper V, Fletcher (1866) ... 360, 431, 435 

V, Harmer (1887) ... ... ... 402 

Cox V, Barker (1876) ... ... ... ... 140 

V. Bent (1828) 391 

V. Bishop (1857) ... ... ... ... 342 

V, Coventon (1862) ... ... ... 312 

V. English, Scottish Sc Australian Bank 

(1906) 255 

r. Knight (1866) 356 

V, Land Tax Deputy Federal Ccuur., 

Tasmania (Aus.) ... ... ... 307 

V. Babbits (1878) 304, 305 

V, Witt (Can.) 265 

Grace v. Land Tax Federal Comr. (Aus.) ... 301 

Craddock V. Jones (1611) 431 

Crafts V. Wilkinson (1843) ... 171 

Craig V. Elliott (Ir.) ... ... ... ... 377 

V, Fenn (1841) ... ... ... ... 228 

Cramb v, Goodwin (1919) 198 

Crampton V. Starr (Aus.) ... ... ... 95 

Cranstoim v. Bird (Can.) 263 

Crawford v. Scott (1843) 171 

V, White City Rink (Newcastle-on- 

Tyne), Ltd. (1913) 497, 600 

Crawley r. Price (1876) ... ... ... 471 

Creed v. Fisher (1854) 226 

Creelman v, Stewart (Can.) 244 

Creighton v. Spinney (Can.) 247 

Crichton’s, Ltd. v. Green (Can.) 394, 399, 400 
Croasdell Sc Cammell, Laird Sc Co., Ltd., Re 

(1906) 133, 136 

Cromw^ V. Grumsden (1698) ... ... 257 

Crook V. Seaford Corph. (1871) ... 384, 432 

Crookshank (Doe d.) v. Crooki^ank (Can.) ... 391 

V, Bose (1831) 113 

Croome V. Leir (Can.) ... ... ... ... 125 

Crosbie v, Tooke (1833) ... ... ... 401 

Crosby v. Wadsworth (1806) ... 438, 602, 611 

Crosley, Re, Munns v. Bum (1887) 136 

Cross V, Parstairs, Re Edmonton Provincial 

Election (Can.) 138 

V, Esquimalt Nanaimo By. Co. (Can.) 262 

V. Watts (1862) 84 

Crothers v, Monteith (Can.) ... 15 

Crow V. Lowden (Can.) 348 

Crowe (J. J.) Co., Ltd. v. Sober Sc Woods 

(Can.) 138 

Crowley v. Templeton (Aus.) 437 

Crown Corundum Sc Mica Co. v, Logan (Can.) 139 
Crown, The, Cobham, Re, Ashby’s Cobham 
Brewery Co., Petitioners (1906) ... ... 65 

Croydon Hospital V. Farley (1816) ... ... 313 

Cruickshanks v. Roi^ (1831) 113 

Crutchfield v. Sewords (1760) 166 

Oullingworth Estate v, Hamilton (S. Af.) 28, 44, 58 

OuUum V. Upton (1850) 403 

Culver V. Collett, Re Spurge (1911) ... ... 67 

Cummings v. Gl^win (Can.) 137 

Cummins v. Herron (1877) 133 

Oundy v. Le Oocq (1884) 86 

Cunnmgham v. Byan (Aus.) ... ... ... 256 

Wettff ri7871 402 



1 


Tabi.£ of Gabes. 


PAGE j 

Curley V. Lat<reille (Can.) ... ... ... 182 | 

Curling t^ Mills (1843) ... 866, 867, 441 { 

Carrie v* Canadian KaUonal Rys. (Can.) 128, 129 
Curry V. Farrell (Can.) ... ... ... 506 

Cuisum V, Purham (1816) 265 

CuitieB V, Fitzpatrick (1796) 171 

Curtis, JFxp. (1877) 104 

V. Buss (1877) 104 

v. Sheffield (1882) 142 

V, Wheeler (1830) 486 

Cushing Sulphite Kbre Co., He (Can.) ... 130 

Customs Excise Comrs. r. Curtis (1914) 35, 36 

r. Griffith (1924) 44 

Cuthbertson v. Irving (1850) ... 360, 358, 362, 363 
V, (1860) ... 350, 358, 302, 363 


Dabierr. Lambe(1575) 222,223 

Dacksteder v. Baird (Can. ) ... ... 342 

Daintrv v. Brocklehurst ( 1 848 ) ... . . 365 

Lv. (1849) 257 

Bakin v. Parker (1894) -.. 17, 18, 19, 20 

Dale, p., He Binstead (1893) ... 125, 126 

Daley, p. (Can.) ... ... ... •• 109 

Dalison’s Settled Estate, Ba (1892) ... ... 293 

DaUas r. Telford (N.Z.) 372 

Dallimore v, Tutton (1898) ... ... ... 101 

Dalston & Nichols v. All-Souls College, 
Oxford (Master & Fellows) (1623) 219, 220, 

226, 236 

Dalton r. Barry (Ir.) ... ... ... 369, 411 

v. Bowden (N.Z.) ... ... •«. 95 

V. McBride (Can.) ... ... ... 407 

Daly V. Duggan (Ir.) ... ... 398, 399, 412 

r. Edwardes (1900) 509 

Danaher, Ba; p. (Can,)... ... ... •• 68 

Danby r. Prince Albert Mineral Water Co. 


(Can.) 

Dancer v, Hastings (1826) 

Dancey v. Richardson (1854)... 
Dando v. Porter, He Bladon (1912) 
Dane v, Kirkwall (1838) 

Daniel t?, Waddington (1615)... 
DanieU, Bx p., R. r. Lewis (1919) 
Daniels, Bx ?>., R. v. Hollo wa 
(Governor) (1916) ... 

Dann v. Spurrier ( 1 802 ) 

v. (1803) 

Danser v, Hastings (1826) 

Dansey v, Richardson ( 1854 ) . . . 
Darbon v. Potter (1857) 

Darley v. Fitzalan Howard (1913) 
Darlow r. Wharton (Duke) (1739) 
Darrel r. Middleton (1598) 


Davies v. Bute (Marquis) (1916) 

V. Davies (1839) 

v. Evans (1898) 

V. Pitton (Ir.) 

— V. Harrison (1909) 

V. Lowndes (1840) 

V. Marshall (1861) 

V. Thomas (1830) 

V. Underwood (1867)... 

Davis V. Browne (1861) 

V. Levey (Can.)... 

V. Newton (1850) 

V. Roper (1855) 

V. Yoiuig (Aus.) 


107 I 

348, 436 

54) 518 

m (1912) 67 

479 

15) 466 

3 (1919) 8 

Holloway Prison 

100 

383 

383 

436 

54) 517,518 


... 239 

307, 308 
... 171 

... 464 


Hartford Brewery Co. v, London County 


PAGE 
... 412 
... 619 

... 88 
... 481 
... 72 

250, 253 
... 518 
... 476 

... 494 
173, 174 
156, 167 
... 261 
... 239 

... 86 


v. Young (Aus.) ••• 

Davison, He, Ex p. Blenkiron’s Executors 

(1884) 

, Be, Ex p. Chandler (1884)... 188, 166 

Davy V. Cameron (Can.) ••• 

Dawes v. Betts (1848) ... 396 

Dawson r. Braime’s Tadcaster Breweries, 

V. ••• '228,240,261 

V. Remnant (1806) .. ••• ••• 

Day, Fr p. (Aus.) ••• 

V. Bentley’s Yorkshire Brewenes, Ltd, 

(1909) _ 

Daykin V. Parker (1894) 

Deacon r. Smith (1746) ... ••• ••• 

Deal V. Schofield (1867) 

Dear v. Verity (1869) 419, 420 

De Bastos V. Willmott (1835) ... ••• 

De Brassac v. Martyn (1863)... ••• 

Debtor, He, Ex p. Debtor (No, 2621 of 1^^^^) 
n903)... ... ... ... ••• 132, 

De Crespigny’s Settled iSstatea, Re (1914) 282, 290 
Deed of Indemnity, A, Re, Re Clay, Clay v. 

Booth (1919) 144 

Deer V. BeU (1895) . • * 43 

v. Cheshire, Wirral Division Licensing 

JJ. (1895) , ••• 43 

De Gasquet James (Countess) v, Mecklen- 
bUrg-Schwerin (Duke) (1914) .■• ••• 1«6 

Deisler r. Spruce Creek Power Co. (Can.) 17& 
Delagoa Bay By. Co. & Tancred, Re (1B89) 136 

Delaney v. Fox (1857) 350, 366 

De Lassalle v. Guildford ( 1 901 ) * • • , , * ‘ * 498 

De La Warr’s (Earl) Gooden Beach Settled 

Estate, Be (1913) - 386 

De La Warr’s (Lord) Settled Estates, ^ 

(1911) 

Deller v. Public Trustee (N.Z.) 384 

De Medina v. Norman (1842)... ... .•• 396 

Demers v. Bank of Montreal (Can.) ... ... 167 

de Mery, Be (Aus.) 

De Minckuitz V. Udney (1810) * • 402 

Demmings, Ex p., Be Victoria County License 


Quarter Sessions (1906) ... ... 51,62 

Dauntley v, Hyde (1841) ... ... 265, 259 ! 

Dauphinais t7. Clark (Can.) ... ... 348,354 

Davenish (Doe d.) v. Moffatt (1860) 467, 470, 471 

Davenport v. Walker (1876) 410 

Davey, Ex p., R. r. Kingston JJ. (1902) 15, 18, 67 

r. W^ker & Sons (S. Af.) ... ... 466 

Davidson v. Taylor, Ellice Township, 
Garnishees (Can.) ... ... ... ... 157 

Davidson (Chiles R.) & Co. r. M‘Robb or 

Officer (1918) 184 

Davidson & Miller, Be (Can.) 214 

Davidson & Waterloo County Quarter 

Sessions, He (Can.) 214 

Davies, Ex p., B. v. Glamorganshire Corn- 

pension Authority (1910) ... 52 

, Ex p., B. V. Inland Revenue Comrs., 

B. V, Glamorgan JJ. (1910) ... ... 52 


Comrs. (Can.) 

Denbaugh V. Woodley (1612) ••• 221 

Denbawd’s Case (1612) 221, 230 

Dennison V. Kennedy (Can.) ... ••• ••• 398 

Denny r. Sayward (Can.) ... ••• ••• 125 

Dent V. Auction Mart Co. (1866) ... ... 219 

1 ?. Christchurch JJ. (1881) ... ... 15 

V. Dent (1862) 280 

V, Hertford Hundred (1696) ... ... 285 

Denton, Ex p., B. v. Shannan (1898) 46, 46, 67 

17 . Shellard (1761) 177 

Deptford (Churchwardens) v, Sketohley 

(1847) 183, 187, 198 

Derbishire v. Montagu, Be Montagu (1897 ) 27 6, 279 

Derbyshire v, Downes (1906) 112 

Desart V. Goddard (Ir.) ... .•* 887 

De Soysa v. De Hess Pol (1912) 421 

Desrosiers, Ex p., Be Madawaska License 
Comrs. (Can.) ... ... ••• ••• 29 



Table of Oases. 


li 


PAGE PAGE 

De Tabley (Lord), Be, Leiffhton v. Leighton Doe d, Clun (Bailiff & Burgesses) v, Clarke 

(18^).:. ... ... 277,280 (1809) 355 

De Teissier’s l^ttled Estates, jBs, Rb De d. Wood v, Clarke (1845) ... 369, 370 

Teissier’s Trusts, De TeiWer v* De Teissier d. Hobbs v, Cockell (1830) 469 

(1898) 276, 279, 280, 288, 289 d. Brammall v. Collinge (1849) 470 

De Veber (Doe d.) v. Brown (Can.) ... ... 866 d. Lawson v. Coutts (Can.) ... ... 468 

Devine v. keeling (1886) 78 d. Crookshank v. Crookshank (Can.) ... 391 

De'dzes Corpn. V. Clark (1885) ... 260,261 d. Copley t?. Day (1811) ... ... ... 448 

Devonport &>rpn. v# Tozer (1903) ... ... 148 d. Hughes v, Derry (1840) 446, 520, 621 

Dewar v* Purday (1836) ... ... ••• 244 d. Pritchard v. Dodd (1833) ... ... 343 

Dewsbury Heckmondwike Waterworks d. Linsey v. Edwards (1836) ... 346, 347 

Board v, Penistone Union Assessment d. Bliss v, Estey (Can.) 364 

Committee (1886) ... ... ... ••• 123 d. Green & Colcombe r. Fidler (1795) ... 439 

Diamond Alkali Export Corpn. v. Bourgeois d. Bailey v, Foster (1846) 861, 368, 369, 370 

(1921) ... ... ... ... 193 d. Harvey r. Francis (1837) ... 351,866 

Dickenson v. Blake (1772) 232 d. Frankis v, Frankis (1840) 347 

Dlckeson & Co. v. Mayes (1910) 74 d. Benson v. Frost (1861) 390 

Dickie v. Spanks (Can.) ... ... ... 600 d. Hil l v. Fry (1845) ... ... ••• 349 

v, Woodworth (Can.) ... ... ... 121 d. Wheble v. Fuller (1836) ... 348,360 

Dickinson v. Peacock (1865) ... ... ... 276 d. Koberton v. Gardiner (1862) 468, 464, 469, 

Dickson-Poynder v. Cook, Be Poynder’s 470 

Settled Estates (1881) 296 d. Lansdell v. Gower (1851) ... 436,437 

Didcot, Newbury & Southampton By. Co. d. Clarke v. Grant (1810) ... ... 348 

V, Great Western By. Co. & London & d. Walker v. Groves (1812) ... ... 440 

South Western By. Co. (1896) 200 d. Grubb v. Grubb (1830) ... 356, 358 

Didcot, Newbury & Southampton By- Co. d. Campbell v. Han^ton (1849) 431 

V, Great Western By. Co. & London & d. Humphrieys v. Hawkes (1826) 354, 366 

South Western By. Co. (1897) ... ... 200 d. Wellard v. Hawthorn (1818)... ... 478 

DiUon V. Caffrey (Ir.) 265 d. Tyndale v. Heming (1826) 364 

Dingwall V. Burnett (Scot.) ... ... ... 424 d. Higginbotham r. Hobson (1823) ... 443 

Dinsdale r. Isles (1673) 464 d. Waters v. Houghton (1827) 446 

Direct Birmingham, Oxford, Reading & d. Whitley r. Hughes (1850) ... ... 357 

Brighton By, Co., Be, Seachell’s Case d. McPherson v. Himter (Can.)... ... 161 

(1851) ... ... ... ... 190 d. Macqueen V. Hunter (Can.) ... 300,391 

Direct Birmingham, Beading & Brighton d. GodseU v. Inglis (1810) ... ... 364 

By. Co., Re, Exp, Sichell (1851) 190 d. Thomas v, Jenkins (1832) ... 467, 458 

Direct Shrewsbury & Leicester By. Co., d. Hickman v. King (Can.) ... ... 366 

Be, -Fa: p. Brittain (1851) ... ... ... 190 d. Kettle v. Lewis 0830) ... 443,447 

Disdale v, lies (1673) 464 d. Griffiths v, Lloyd (1800) 479 

Dixon V. Dixon (1844) ... ... ... 235 d. Wilcockson v. Lynch (1771) ... ... 364 

v. Harrison (1669) ... ... ... 181 d. Radenhurst v. McLean (Can.) ... 347 

V. Lamare (1871) ... ... ... 400 d. Palk v. Marchetti (1831) ... .•■ 491 

Dixon Hartland, Re, Banks v, Hartland d. Ashburnham (Earl) v, Michael (1851) 233 

(1911) 201, 202 d. BuUen v. Mills (1834) 360 

Dobson V. Jones (1844) ... ... ... 621 d. Man vers (Earl) v. Mizem (1837) ... 361 

Doe d. Biddle v, Abrahams (1816) ... ... 349 d. Davenish v, Moffatt (1850) 467, 470, 471 

d. Thomson v. Amey (1840) 391, 392, 393 d. Simpson v, Molloy (Can.) 347 

d. James v, Arnold (1862) ... ... 349 d. Morgan v, Morgan & Powell (1844)... 367 

d. Jackson v, Ashbumer (1793) 866, 867, d. Tucker v, Morse (1830) ... ... 470 

370,442,443 d. Hatheway v. Munro (Can.) ... ... 444 

d. Manton v. Austin (1832) ... 348, 446 d. MiUer v. Noden (1797) 362 

d. Higginbotham v. Barton (1840) 352, 367, d. Prior v, Ongley (1850) ... 350, 470 

369 d. Lambourn v, Pedgriph (1830) ... 428 

d. Lewis v, Baster (1836) ... 246, 260 v, Perkins (1790) ... ... ... ... 268 

d. Johnson v, Baytup (1836) ... 364, 361 d. Phillipps v, PhUlipps (1840) ... 428 

d. BeU V, Beckett (1843) 360 d. Blewitt r. Phillips (1841) ... 312, 313 

d. Spencer (Earl) r. Beckett (1843) ... 360 d. Sands v, Phillips (Can.) ... ... 347 

d. Rigge V. Bell (1793) 471 d. Shore v. Porter (1789) ... 206, 206 

d. Phillip V, Benjamin (1839) ... ... 489 d. Wigan v, Poulton (1850) ... ... 364 

d. Willis V. Birchmore (1839) 349, 360, 361 d. Morgan v, Powell (1844) 367, 368, 440 

d. Colnaghi v, Bluck (1838) ... ... 362 d. Egremont (Earl) v, Pulman (1842) ... 445 

d. Chawner r. Boulter (1837) ... ... 346 d. Winckley v. Pye (1795) ... ... 364 

d. NichoUv. Bower (1862) ... 356, 357 d. Jackson v. Ramsbotham (1815) ... 362 

d. Grant v. Boyne (Can.) ... ... 223 d. Pearson v, Ries (1832) ... 439, 440 

d. Oldershaw v. Breach (1807) ... 391, 392 d. Thomas v, Roberts (1847) 365 

d. Plevm V. Brown (1837) 369 d. PhiUips r. Boe (1822) 617 

d. Agar v. Brown (1863) 462 d. Johns v, Boe (1837) 612 

d. De Veber v. Brown (Can.) 366 d. Child v. Boe (1862) 463 

d. Bord V. Burton (1861) 368 d. Morris v, Bosser (1802) 367 

d. Goody v. Carter (1847) 486 — d. Newman v, Busham (1862) 202 

d. Bingham v, Cartwright (1820) 372, 389 — d. Strode v, Seaton (1836) ... 353, 364 

V, Chauis (1861) 364, 806 — d. Andrews v. Seelye (Can.) 243 

— ' d. Duncan v, Christopher (Can.) ... 243 — d. v. Slight (1832) ... 463 

d. Ooore v. Clare (1788) 869 — d. Bromfield v. Smith (1805) 367 

d. Lockwood v. Clarke (1807) ... 466, 406 — d. Wright v. Smith (1838) 345, 347, 449 



lii 


Table of Cases. 


PAGE 

Doe d. Knight p. Bmythe (Lady) (1815) 348, 300 

d. Timmm v. Stme (1843) 448, 466, 460 

d. Blagiare v. Stephens (1860) 470 

d. Tilt V. Stratton (1827) ... 891, 392 

d. V. (1828) ... 391, 392 

d. Hagetman v. Strong (Can.) 289 

d. Hayes t7. Sturgee (1816) ... ... 434 

d. Ashn V, Summersett (1830) ... ... 480 

d, Pennington v. Taniere (1848) 364, 470 

d. Higgs V, Terry (1836) 468, 469 

- — d. Downe (Lord) v. Thompson, Downe 

(Lord) r. Thompson (1847) ... 366 

d. Birtwhistle v. Vardill (1836) 252 

d. Lowden V. Watson (1817) ... ... 362 

d. Harr V. Watson (Can.) ... ... 362 

d. Martin v. Watts (1797) 470 

d. Collins r. Weller (1798) 470 

d. Bedford r. White (1827) 493 

d. Colemere r. Whitroe (1822) ... 362, 363 

d. Marlow v, Wiggins (1843) 364, 356, 428 

d. Jackson i\ Wilkinson (1824)... ... 350 

d. Egremont (Earl) v. Williams (1842) 445 

d. Rushworth v. Williamson (1845) ... 430 

d. Hanley r. Wood (1819) 506, 513, 514, 515 

d. Strickland v. Woodward (1847) ... 313 

d. Poquett r. Worsley (1801) ... ... 206 

r. Wright (1839) 167 

Doherty, Pa; p. (Can.) ... ... ... ... 109 

Dolby V. lies (1840) 351 

Dolling t?. Evans (1867) 377, 379, 380, 381, 418 

Donaghue v. M‘Intyre (Scot.) ... ... 89 

Donald Estate, i?c, Re Arbitration Act (Can.) 456 
Donaldson r. (3olqiihoun (Scot.) ... ... 444 

V, Donaldson (1876) ... ... 278 

V, Haley (Can.) ... ... ... 240 

V, Linton (Scot.) ... ... 89 

Doncaster Corpn. v, Coe (1811) ... ... 266 

Donegal (Marquis) t\ Grey (Ir.) ... ... 479 

Donellan, Exp,^ R. v. Hughes, etc. Liverpool 

JJ. (1893) 14 

V. Read (1832) ... ... ... 600 

Donnelly, Ex p., R. v. Licensing Court 

(Aus.) 8 

Doran v. O’Reilly (1816) 178 

r. (1817) 178 

DosweU 17. Reece (1865) 165, 156 

Dougherty r. Logie (S. Af.) 348 

Doughty V, Townson, Re Bracken (1889) ... 124 

Douglas r. Shank (1600) 462 

Dove V. Williot (1589) 457 

Dover Council & Kent County Council, Re, 

Par p. Dover Council (1891) ... ... 124 

Do vey v. Hobson (1816) ... ... ... 233 

Dow V, Dibblee (Can.) ... ... ... 224 

Dowding (Morgan d.) r. Bissell (1810) 343, 366, 

368, 370 

DoweU r. Dew (1842) 386, 401 

V. (1843) 386, 401 

Dowman’s Case (1586) 248, 250 

Downard v, Durban Licensing Board (S. Af.) 24 
Downe (Lord) (Doe d.) v. Thompson, 

Downe (Lord) v, Thompson (1847) ... 365 

Downey v. Crowell (Can.) 348 

Downing t7. Schneider (1883) ... ... 69 

Dowmnan v. Williams (1846) 251 

Downs V. Cooper (1841) 353, 361 

Dowsettr. Reid (Aus.) ... ... 411, 412 

Doyle, Ex p., R. v. Lawlor (Can.) 109 

, Re, R. v. Dewar (Can.) 108 

V, Dulhanty (Can.) 476 

r. Hort (Ir.) 491 

Drake r. Hartcup (1863) 265 

V, Munday (1631) ... ... ... 442 

V. Trefusis (1876) 278 

Drake’s Case, R. v. West Riding JJ. (1869) 13, 14 


PAGE 

Drant v. Brown (1826) ... ... ... 428 

Draper t7. Bridw^ (1674) ... ... ... 166 

r. Holborn (Can.) 401, 421 

Drayton v, Loveridge, Re Loveridge (1902) 207 

Drew V. Bally (1676) ... ... ... ... 434 

I Driscoll, Par p. (Can.) 76, 77 

Driver d., Oxenden v. Lawrence (1779) ... 348 

Drohan v. Drohan (Ir.) ... ... ... 479 

Drue r. Bailie (1675) 434 

Drummond v, Drummond (1893) 234 

V. Hunter (Scot.) ... ... 479 

Drury v, Macnamara (1866) ... ... ... 467 

Duff V. Hawker, Re Hawker (1897) ... 279, 280 

Duffell V. Curtis (1877) ... ... ... 71 

Duffleld V. Elwes (1827) 204, 206 

Duffy, Ex p., R. V. Armstrong, etc. JJ. 

(1896) 14,17 

Dugan, Pa; p. (Can.) ... ... 62 

Duguay, Ex p., R. v, Wilkinson (Can.) ... 29 

Duke r. A^by (1862) ... ... 362, 366 

V. Barnett (1846) ... ... ••. 474 

V. Ventris (1656) ... ... .. 241 

Dulieu V. White & l^ns (1901) ... ... 193 

Diunigan V. Walsh (Ir.) ... .. •• 76 

Dimcan (Doe d.) v, Christopher (Can.) ... 243 

V. Dowding (1897) ... ... 91,92 

Duncan Co. v. Bridge (Can.) ... ... ... 490 

Duncombe r. Wingfield (1618) ... ... 261 

Dungey v. Angove (1794) ... ... ... 349 

Dunham Massey Settled Estates, Re (1906) 283, 

285 289 

Dunk V. Hunter (1822) ... ... .. 369 

Dunlop, Re (Can.) ... ... ... •. 38 

V. TJhr (Aus.) ... ... ... •• 39 

Dunlop & Sons v. Balfour, Williamson & 

Co. (1892) 186 

Dunn V. Bennett (Aus) ... ... .• 95 

r. Cox (1847) 262, 263 

V, Devon & Exeter Constitutional 

Newspaper Co. (1895) ... ... 246 

Dunn & Eastern Trust Co. v, Eaton (Can.) ... 134 

Dunn’s Settled Estate, Re (1877) 281 

Dunne r. Dunne (1865) ... ... ... 277 

Dunning r. Owen (1907) ... ... ... 78 

Dunraven’s (Earl) Settled Estates, Re (1907) 284, 

285, 286, 288 

Dunsmuir v, Lowenburg, Harris & Co. (Can.) 248 
Durban Public House J>ust, Re (S. Af.) ... 16 

Dutczyszyn v. Larson & Chindberg (Can.) ... 348 

Duval V, Maxwell (Can.) ... ... ... 196 

Duxbury r. Sandiford (1898)... ... ... 443 

Dwan V. Brandon (N.Z.) ... ... ... 492 

Dwyer, Re, R. v, Sullivan (Can.) ... ... 108 

V. Gasper (Can.) ... ... ... 266 

V, Hermann (N.Z.) ... ... ... 86 

Dyer V. Ashton (1822) ... ... ... 368 

Dyot V. Morgan (1806) ... ... ... 434 

Dysart (Earl) v, Hammerton & Co. (1914) ... 161 

Dyson r. A.-G. (1911) 142 

r. (1912) 142, 143, 144 


E. 

Eadie v. Addison (1882) 378 

Eagleton V. Gutteridge (1843) ... ... 446 

Bales V. Philpotts, etc., Devon JJ. (1880) 20, 34, 46 

Eardley v. Knight (1889) 174, 177 

East v. O’Connor (Can.) 36 

East of London Ry. Co., Ex p.. Re King’s 
Leasehold Estates (1873) ... ... 344, 440 

East Riding of Yorkshire Land Tax Comrs. 

V. Londesoorough (Earl) (1917) 308 

Eaton v. Best (1909) ... ... ... ... Ill 

V. Sanxter (1834) 166 



Table of Cases. 


liii 


PAGE 

Ebbetts V. Conquest (1806) 496 

Ecclesiastical Oomrs. v. Merral (1869) 469, 470 

Ecclesiastical Comrs. for England v. Page 

(1911) 66,66,67 

Economic Life Assurance Society v» Usbome 

(1902) 166 

Eddowes v, Hopkins (1780) 268 

Edgar v. Victona Licensing Court (Aus.) ... 36 

Edge V. Strafford (1831) 436, 617 

Edik>n General Electric Co. r. Edmonds 

(Can.) 130 

Edison-Bell Phonograph Co., Ltd. v. Hough 

(1896) 134 

Edman V. Allen (1839) ... ... ... 424 

Edmonton Provincial Election, Re, Cross v, 
Carstairs (Can.) ... ... ... ... 138 

Edmunds V. Edmunds (1904) ... ... 162 

V. James (1892) ... ... ... 86 

Edwardes V. Barring^n (1901) ... ... 509 

Edwardes’ Menu Co. V. Chudleigh (1897) ... 381 

Edwards, jj^a; p. (Can.) ... ... ... 82 

(Goodtitle d.) V. Bailey (1777) ... 361 

v. Edmonton (Can.) ... ... 343 

V. Jones (1921) 380 

r. Omellhallum (1639) ... ... 362 

V. R. (1864) 204 

V. Rogers (1640) ... ... ... 363 

v. Summerton (1899) ... 503, 512 

V. West (1878) 474, 475 

V. Wickwar (1866) 345, 457 

Egan, Re, Keane v, Hoare (1918) ... ... 186 

Egerton v. Morgan (1610) 220 

Egmont v. Lefroy, Re Egmont’s (Earl) 

Settled Estates (1900) 291 

Egmont’s (Lord) Settled Estates, Re (1890) 294 

Egmont’s (Earl) Settled Estates, Re, Egmont 
V, Lefroy (1900) ... ... ... ... 291 

Egmont’s (Earl) Settled Estates, Re, Lefroy 

V. Egmont (Earl) (1906) 291, 292 

Egremont (Earl) (Doe d.) v. Pulman (1842) 445 

V. Williams (1842) 445 

Ehrenfried v. Kenny (N.Z.) 17, 18 

Ehrmann r. Scott (1917) ... ... ... 74 

Electric Telegraph Co. v, Moore (1861) ... 468 

Elias V. Dunlop (1906) 83, 84 

Eliot V. Skypp (1633) 256, 258 

Ell^d V, Llandaff (Lord) (Ir.) ... 414, 415 

Ellice Township, Garnishees, Davidson v. 

Taylor (Can.) 167 

ElUotson V. Knowles (1842) 140 

Elliott V. Yates (1900) ... ... ... 307 

Ellis, JS'a; p., R. v, Sharpe, etc. JJ. (1898) ... 13 

, Ex p., R. V. West Riding of Yorkshire 

JJ. (1904) 64, 65 

V, Adames (1920) 114, 115 

V, Bedford (Duke) (1899) ... 150, 161 

V. Bowman (1851) ... ... ... 230 

V. Deheer (1922) 246, 255, 260 

V. Lincoln Licensing JJ. (1888)... ... 71 

V. R. (Can.) 137 

Elmes & Meldcalfes Case (1690) ... ... 236 

Elsdon V, Hampstead Corpn. (1905)... 146, 162 

Elston V. Hampstead Comn. (1905) 162 

Elworthy v, Hewett (1864) 452 

V. Sandford (1864) 462, 453 

Ely V, Moule (1850) 121 

Ely (Dean & Chapter) v. Steward (1740) 411, 412 

Emary v. Nolloth (1903) 89 

Emerson v, Hall-Dalwood (1917) 114 

Emery, Ex p., R. r. Stafford IMson (Gover- 
nor) (1909) 188 

* Rc Watts (Can.) ... ... ... 110 

Emmet’s Estate, Re, Emmet v. Emmet (1880) 136 
Emmett v. Quinn (Can.) ... ... ... 455 

Empey v. CarficiOlen (Can.) 229, 230 


PAGE 

Empire Brewing Malting Co. v. Harley 


(Can.) 125 

Empire Theatre, Re, B. v. Inland Revenue 

Comrs. (1888) 74, 75 

Enderby r. dark (1918) 426 

England d. Sybum v. Slade (1792) 363 

Entwisle v, Lenz &; Leiser (Can. ) ... ... 158 

Bntwistle V. Shepherd (1787) 172 

Ernest V. Brown (1838) ... ... ... 257 

Errington v. Howard (1767) ... ... ... 165 

Erskine V. Armstrong (Ir.) ... ... ... 370 

Eskdale v. Sopwith (1877) 346, 360 

Estwick (Goodtitle d.) r. Way (1787) 366, 367, 446 
Ethelstane, jBa? p. (1875) ... ... ... 85 

V. Oswestry JJ. (1875) ... ... 85 

Ethier v. Ewing (Can.) 137, 138 

European Central By. Co., Re, Ex p. Oriental 
Financial Corpn. (1876) ... ... ... 165 

Evans, Exp. (1894) 63, 68 

, Ex p.. Re Glamorganshire Sessions 

Beer Licensing Case Appeal 

(1892) 63 

V. Conway JJ. (1900)... ... ... 63 

V. Curtis (1826) 378, 379 

V. Evans (1892) 124 

r. George (1826) ... ... ... 185 

V. Jackson (1836) ... ... ... 408 

V. Levy (1910) 146 

V. Lloyd (1844) 369 

V. Main Colliery Co., Ltd. (1914) ... 169 

V. Mathias (1857) 346 

V. Rival Granite Quarries, Ltd. 

(1910) 194, 198 

V. Rowe (1825) 185 

V. Thomas (1607) 442 

Evans’ Case, R. v. Glamorganshire J J. (1892) 69 

Eve V. Wright (1627) 253 

Everard V. Watson (1853) ... ... 188,190 

Everett r. Belding (1852) ... ... ... 347 

V. Griffiths (1924) 149 

V. YoueUs (1832) 244 

V. (1833) ... 237, 238, 240, 261 

Ewing, Rc (Ir.) 213 

r. Latimer (Can.) ... ... ... 172 

t7. Orr Ewing (1885) ... ... ... 191 

Exchange Bank v. Barnes (Can.) ... ... 175 

V, Springer (Can.) ... ... 175 

Exeter, The (1799) 172 

Eyre Coote, Re, Coote r. Cadogan (1899) ... 292 

F. 

Faber v. Fraser (N.Z.) ... ... 16, 29 

V, Gosworth Urban District Council 

(1903) 143 

v. Lathom (Earl) (1897) ... ... 164 

Fabrie V. Hewelmaus (Can.) ... ... ... 382 

Fairbairn V. Hilliard (Can.) ... ... ... 372 

Fairclough r. Roberts (1890)... ... ... 10 

Fairhurst V. Price (1912) ... ... ... 7,83 

Fairman V. Ives (1819) ... ... ... 262 

Faithfull, Re, Ex p. Moore (1885) ... 129, 130 

Falconer v, WilUams (N.Z.) ... ... 37, 67, 68 

Falkland Islands Co. v. R. (1864) 505 

Falmouth (Earl) v, Roberts (1842) ... ... 233 

Fanshaw v. Knowles (1916) ... 242, 243, 245 

Fanshawe’s Case (1688) 432 

Farchild v. Gayre (1605) 251, 252 

Farelly V. Evanson (N.Z.) ... ... ... 482 

Famdale v, Dillon (1907) 88 

Famell v. Conway (Can.) 224, 228 

Farnham v. Thom (1850) 349, 360 

Farnham’s Settlement, Re, Law Union & 
Crown Insiirance Co. v. Hartopp (1904) ... 284 

Farquhar v. Robertson (Can.) ... 245, 260 



liv 


Table op Cases, 


PAGE PAGE 

FarraUr, Davenport (1861) 384 Flight v. Barton (1832) 487 

1;* Hildit<5i (1860) 206 Flinn & Sons, Ex p. (1800) 48, 40 

FarreU, Ex p., K. v. Tolhurst (1006) 16, 46 , Em p. (No, 2) (1808) 82, 88, 48, 40 

Faulkner v. lieweUin (1863) 318,400 * Ex p., B. v. Bell, etc. JJ. 

Fawcett V. Norton (Can.) 180 (1809) 70 

Feam &; Boucher, Ex p. (1006) 17 Flint v. HiU (1800) 210 

Fearon r. Aylesford (Earl) (1884) 188 Floer v. Micliigan Central By. Co. (Can.) 240,241 

Feather^onhaugh V. Fenwick U810) ... 414 Flood v. Finlay (Ir.) ... ... ... ... 414 

Federal Band Tax Comr. v. Duncan (Aus.)... 306 Florence v. Inland Revenue Oomrs. (1868) ... 447 

Feeney v. Miller (Scot.) 08 Florence v, Jenings (1867) 164 

Feerby v. Liorkings (1607) ... ... ... 448 Florida Mining Co., Ltd., Ee (Can.) ... ... 128 

Feist V. Tower JJ. (1904) 68 Floyd v. Barker (1607) 260 

Female Orphan Asylum, Re (1867) ... 433, 472 v. Buckland (1703) 383 

Female Orphans’ Asylum t’. Waterlow (1868) 414 v. Langfleld (1677) ... ... ... 484 

Fenner r. Duplock (1824) 340, 3.56 Floyer v. Bankes (1869) 276, 277 

1 ?. H^bum (1843) 398 Fogarty i\ R. (Ir.) 222, 223, 228 

Fennings V. Humphery (1841 ) ... ... 421 Foley, jE’x p. (Can.) ... ... ... ... 67 

Penny V. Child (1814) ... ... ... 466 Foley v. Webster (Can.) ... ... ... 177 

Fenton Estate, JRc (Can.) ... ... ... 190 Fooi^i v. Holborrow (1694) ... ... ... 498 

Fentum r. Pocock (1813) ... ... ... 200 Foote t?. Berkly (1666) ... ... ... 460 

Fereby t?. Lurkyn (1597) ... 443 v. (1670) ... ... ... 460 

Ferguson v. Cornish (1760) ... ... ... 466 Foquett (Doe d.) r. Worsley (1801) ... ... 206 

V. Mahon (1839) 258 Foran r. Stafford (Nfld.) 376 

v. Troop (Can.) ... ... ... 238 Forbes v. Connolly (Can.) ... ... ... 476 

Pern Hill Railway & Coal Co., Ltd. t\ Forbes-Smith r. Forbes-Smith & Chadwick 

Dunedin Corpn. (N.Z.) 381 (1901) 134 

Fernando r. Naidoo (S. Af.) ... 436 Ford, Ex p. (1827) 269 

Ferreis t\ Borough (1599) ... ... ... 362 r. Ager (1863) ... ... ... ... 354 

Perrier v. Howden (1834) 128 v. Compton (1786) 421 

Petherston r. Bice (Can.) ... ... 455,456 v. Harington (1869) ... ... ... 201 

Fewings, Ex p,^ Re Sneyd (1883) ... 164, 165 r. HoUingborough (1594) ... ... 498 

Fice & Ontario Public Works Department, v. Tiley (1827) ... ... ... ... 424 

R€ (Can.) 417 v. Wastell (1847) 158 

Pick V. Woolcott & Ohlsson’s Cape Breweries, Forrer v. Nash (1866) ... ... ... 414 

Ltd. (S. Ai.) ... ... ... 25,37 Forsdike r. Colquhoim (1883) ... ... 72 

Field, Ex p., R. v, Staffordshire JJ. (1898) 64, 65, Forse v. Sovereen (Can.) ... ... ... 453 

68, 69 Forster r. Baker (1910) ... ... ... 200 

Fife (Earl) r. Wilson (Scot.) 470 v. Rowland (1861) 371, 378 

Fife’s Settlement Trusts, Be (1922) ... 289,290 v. Taylor (1811) 238 

Fildes V. Hooker (1817) 396 Fortescue, Re (1826) 311 

V. (1818) ... ... ... 396 Fortescue &; Coake’s Case (1612) ... 227,228 

Pillingham V. Wood (1891) ... ... ... 471 Forth v. Holborough (1594) ... ... ... 498 

Pines v. Norton (1632) ... ... ... 232 Foster, Fr p*. (Aus.) ... ... ... ... 342 

Finestone V. Hamburg (S. Af.) ... ... 371 v. Blackstone (1833) ... ... ... 158 

Finnegan v. Hart (Scot.) ... ... ... 114 v. Cockerell (1835) ... ... ... 158 

Finseth V. Ry ley Hotel Co. (Can.) ... ... 110 v. Fowler (Can.) ... ... ... 247 

Firman r. Ormonde (Lord) (Ir.) ... ... 399 v. Hawden (1677) ... ... ... 238 

Fisenmonger, Far p. (Aus.) ... ... ... 110 r. Mapes (1590) ... ... ... 444 

Fish r. Bellamy (1605) 460 v. Marchant (1684j 435 

V, Tindal (1862) 172 v. Reeves (1892) 394, 437 

hasher, Far p., R. r. Denbigh JJ. (1895) ... 22 Fowle v. MonseU (1920) 114 

— “ — tr. Dudding (1841) ... ... ... 176 Fowler v. Morton (Aus.) ... ... ... 83 

- — - ~ V, Fisher (1847) 205 v. Willis (1922) 474 

tr. Rawson & Co. (1917) ... ... 115 Fox, Re, Fox v, Moore (1911) ... ... 64 

Fisken ir. Meehan (Can.) ... ... ... 195 v. Symington (Can.) ... ... ... 138 

V. Stewart (Can.) ... ... ... 137 Foxcraft v. lister (1701) ... ... ... 383 

Fitz- James tr. Moys (1663) ... ... ... 241 Foy v. Harder (1677) ... ... ... ... 238 

Fitzgerald, Far p., R. v, Mollison (Aus.) ... 38 Fracis, Times & Co. r. Carr (1900) ... ... 126 

V. Vicars (Ir.) ... 399, 417, 418 Frame r. Dawson (1807) ... ... 381, 386 

Fitzmaurice v, Bayley (1860) ... 377, 380 Francis v. Doe d. Harvey (1838) ... 351, 366 

Fitzpatrick, Fa- p. (Can.) ... ... ... 76 v. Wilkerson (Can.) ... ... ... 122 

v. Iung(Ir.) ... ... ... 446 Francome v. Francome (1866) ... ... 208 

Pitzwater’s (Lord) Case (1676) ... ... 238 JE^rankis (Doe d.) v. Frankis (1840) ... ... 347 

Flake tr. Clapp (Can.) ... 244 ‘Franklin i?. Howes (1871) ... ... ... 498 

Flanagan r. Great Western By. Co. (1868)... 401 Franklinski v. Ball (1864) ... ... ... 408 

Flannagan t;. Shaw (1920) ... ... ... 197 Frarey, Far p., Be Marchant (1908) ... ... 186 

Flathead Hotel Co., Ltd. tr. Hewat (Can.) ... 107 Fraser v. Ehrensperger (1883) 188 

Fleiger V. Taylor (Can.) ... ... ... 176 tr. Pu^ey (1920) ... ... ... 8 

Fleming v, Gooding (1834) ... ... ... 351 Freake’s Settlement, Re, Kinnaird v, Freake 

tr. Spracklin (Can.) ... ... ... 87 (1902) ... ... ... ... ... 287 

Flesher V. Trotman (1861) ... 381,417,418 Fredericton (City) t?. Lucas (Can.) ... ... 433 

Fletcher v. Rogers (1853) ... 141 Fredericton Boom Co. v, McPherson (Can.) 262 

Fletcher & Dyson, Be (1903) 461 i Fredericton Motor Sales, Ltd. v. Ashbumham 

Pletcher& Yates, Far p.,Neatev. Pink (1851) 434, (lE^l) (Can.) ... ... 263 

435 1 Freeman v. Arkell (1823) 217 



Table op Cases, 


Iv 


PAO£} 

Freeman v. Arkeli (1824) 217 

v. Jury (1826) 488 

V. New Westminster License Comrs. 

(Can*) ... ... •• ••• 30 

V. Pope (1869) 196 

V, (1870) 196 

V. Stewart (Can.) ... ... ••• 473 

Freer V. Murray (1894) ... ... 32,33 

Frethey, Ex p., Re O* Driscoll’s Application 

(N.Z.) 24 

Friary Holroyd & Healey’s Breweries, Ltd. v. 

Singleton (1899) ... ... ...^ 470 

Friedlander v. Black’s Estate (Official As- 
signee) (N.Z.) 135 

Friend v. Eastabrook (1777) ... ... ... 348 

Frith V. Cameron (1871) ... ... ... 280 

Frome United Breweries Co., Ltd. v, Bath 

County JJ. (1926) 49 

Frontenac Lenox & Addington Municipal 
Coimcil V. Chestnut (Can. ) ... ... ... 347 

Fry V, Botsford &: Macquillan (Can.) 126, 127 

- — V. Chapman (1836) 376 

r. Hordy (1677) 238 

Fryer v. Coombs (1840) ... ... 444, 446 

V, Roe (1852) 251 

Fuller V. Yerxa (Can.) ... ... ... 137 

Fuller, Smith & Turner, p., R. v. South- 
ampton JJ. (1906) ... ... ... 59, 70 

Furber V. Taylor (1900) ... ... ... 170 

Furness v. Bond (1888) ... ... 393, 471 

Fynn V. Mullin (Ir.) ... ... ... ... 452 


G. 

Gabriel, Re (1846) ... ... ... ... 450 

V, Mesher (Can.) ... ... ... 180 

Gair V. Brewster (Scot.) ... ... ... 115 

Gaitskill V. Greathead (1822) ... ... ... 113 

Galbraith & Sons v. Hudson’s Bay Co. (Can.) 244 

Gallagher v. Rudd (1898) 72 

Gallant, Fa; p. (Can.) ... ... ... ... 108 

GaUaway (Goodtitle d.) v. Herbert (1792) ... 389 

Gallihew V. Peterson (Can.) ... ... ... 109 

Galloway v. London Corpn. (No. 2) (1865) ... 139 

Games v. Bonnor (1884) ... ... 128, 136 

Ganendromohun Tagore v, Juttendromohun 

Tagore (Ind.) ... ... ... ... 164 

Ganpat Rai t?. Multan (Ind.) ... ... ... 348 

Garatty v, Potts (1870) 21, 69 

Gard v. London (City) Sewers Comrs. (1886) 196 

Gardiner V. Williamson (1831) ... ... 438 

Gardner, Re, Long v. Gardner (1894) ... 131 

V. Fooks (1867) ... ... ... 419 

— V. Parr (Can.) ... ... ... 76 

V. Staples (Can.) ... ... ... 514 

Garetty v. Potts (1870) ... ... 21, 69 

Garland v. Carlisle ( 1838 ) ... ... ... 179 

Garhck V. Lawson (1863) ... ... 140 

Garner V. Briggs (1868) ... ... ... 169 

v. Moore (1858) ... ... ... 169 

Garnet’s Case (1606) 226 

Garrard v, Grinling (1818) 419, 420 

Garrett v. Besborough (Earl) (Ir.) 411 

V. Middlesex JJ. (1884) 59 

V. St. Marylebone Licensing JJ. 

(1884) ^ ... 69 

Garton v. Southampton JJ. (1893) ... ... 45 

Gartside v. Isherwood (1783) 478, 479 

Gas Light & Coke Co. v. Towse (1887) 407, 423 

Gascoyne v. Risley (1888) 15, 18, 45 

Gaskell’s Settled Estates, Re (1894) 287 

Gaston v, Frankum (1848) 382, 397 

— — r (1852) 382, 897 

Gathercole v. Smith (1881 ) 197, 199 


Gatliff V, Bourne (1838) ... ... 231, 264 

Gaukrodger, Ex p., Re O’Driscoll’s Applica- 
tion (N.Z.) ... ... 26,27 

Gaunt v. Taylor (1834) 173 

t>. (1843) 173 

Gee t?. Oldham JJ. (1902) ... ... 38, 39 

v. Taylor, etc., Oldham Licensing JJ. 

(1902) 38, 39 

Gee ves V. Gorton (1846) ... ... 265,266 

Geller V. Longhrin (Can.) ... • ... ... Ill 

Qemmell V. Fleck (Scot.) ... 95 

General Horticultural Co., Re, Ex p. White- 
house (1886) ... ... ... ... ... 162 

General Land Drainage & Improvement Co. 

V, United Counties Bank, Ltd. (1910) ... 296 

Georgetti’s Will, Re, Georgetti v. Georgetti 

(N.Z.) 301 

Gcraldi v. Provincial Insurance Co. (Can.) ... 199 

Gerard’s (Lord) Settled Estate, Re (1893) ... 282, 

288, 289, 290 

Gerry v. Holford (1598) ... ... ... 430 - 

Gertrude, The, The Baron Aberdare (1888) 175 

Gervis v. Gervis (1847) ... ... ... 206 

Gibbins V. Buckland (1863) ... ... ... 359 

V, HoweU (1818) 436 

Gibbons V. Chadwick (Can.) ... ... 121,122 

Gibbs V. Pike (1841) 168 

V. (1842) 168 

Gibson, Ex p., R. r. Over Darwen J.T. (1878) 13, 14 

V. Drennan (Can.) ... ... ... 139 

V. Fisher (1867) 196 

v. Muskett (1842) ... ... ... 254 

Gilbert, Re (1862) 291 

r. Gosport & Alverstoke Urban Dis- 
trict Council (1916) ... 122, 125 

Hall (1831) 379, 419 

Gilchrist v* Weller & Armour (Can.) ... ... 165 

Gile’s Case (1730) 66 

Giles in Spencer (1857) ... ... ... 376 

GUI V. Bright (1871) 87 

v. Westlake (I. of M.) ... ... ... 218 

V. Williams (Aus.) ... ... ... 94 

Gillanders Brothers v. Reeves (N.Z.) ... 268 

j GUlard v, Cheshire Lines Committee (1884) 468 

Gillies V. McDonald (Can.) ... ... ... 172 

GUman v. Hoare (1692) 362, 456 

Gilpin r. Rendle (1809) ... ... ... 112 

Gingell v, Purkins (1860) ... ... 444, 447 

Girdhar Manordas v. Dayabhai Kalabhai 

(Ind.) 342 

Girish Chandra Das v. Kunja Behari Malo 
(Ind.)... ... ... ... ... ... 494 

Given v, Derham (N.Z.) ... ... ... 427 

Glamorgan Quarter Sessions v. Wilson (1910) 53 

Glamorganshire Compensation Authority, 

Ex p., R. r. Inland Revenue Comrs. (1910) 52 

Glamorganshire Sessions Beer Licensing Case 
Appeal, Fc, Fa? p. Evans (1892) ... ... 63 

Glamorganshire Sessions Licensing Case 
Appeal, Re, Ex p. Gorman (1892) 61, 62 

Glass V. Martin (Aus.) ... ... ... ... 268 

Glasse v. Woolgar &, Roberts (No. 2) (1897) 399 

Glatton Land-Tax, Re, Ex p. Margetts (1840) 306, 

307 

Gleason V. Williams (Can.) ... ... ... 110 

Gleeson V. Hobson (Aus.) ... ... ... 76 

Glegg V. Bromley (1912) ... ... ... 162 

Glen V. Roy (Scot.) ... ... ... 342, 348 

Glenwood Lumber Co., Ltd. v. Bishop (1904) 602 

V. PhUUps (1904) 502 

Glossop & Bulay, Ltd., Ex p., R. v, Hull 
licensing JJ. (1913) ... ... ... 26 

Glover V. Barlow (1831 ) ... ... ... 279 

V. Hall (1848) 453 

Goby V. Wethenll (1915) 237 



Iviii 


Table ov Oases. 


PAGE 

Hajrvey r. Hewitt (1840) 280, 240 

Harvey^s Claim, ife Hunt (1902) ... ... 177 

Harwick Heritable Investment Bank, Ltd. r. 

Huggan (Scot.) ... ... 38,89 

Haslam Foundry A Engineering Co. v. Hidl 

(1888) 124 

Haslem v. Schnarr (Can.) 28 

Hastings (Lord) «?. fteavan (1858) ... ... 161 

y. North Eastern By. Co. 

(1899) 454, 456 

Hastings Union v. 1^. James, Clerkenwell 

(1805) 466, 467 

Hatch V. Lewis ( 1861 ) 269 

Hately v. Merchants Despatch Co, (Can.) ... 137 

Hatheway (Doe d.) v, Munro (Can.)... ... 444 

Hatton V. Haywood (1874) ... ... ... 160 

Havergill r. Hare (1618) 435 

Havergill & Hares Case (1618) ... ... 436 

Hawker, Re^ Duff v. Hawker (1897)... 279, 280 

Hawker’s Settled Estates, Re (1897) 279, 280 

Hawkins, Rx j?., R. v. West Riding of York- 
shire JJ. (1895) 60 

r. Bridgwater JJ. (1900) ... ... 19 

r. Warre (1826) 428 

Hawks r. Crofton (1758) ... ... ... 249 

Hawksbee v. Hawksbee (1853) 349, 354, 356 

Hawley, Ex p,, Re Richards (1834) ... 203, 204 

Hay V. Durban Licensing Board (8. Af.) ... 24 

r. M'Cracken (Scot.) ... ... ... 462 

V, Tower Division of London .TJ. (1890) 26 

Haydon v. Bell (1838) .367 

V. Cartwright (1902)... ... ... 135 

r. Haydon & Cooke (I860)... ... 243 

Hayes, Ex n., R. v, Clarkson (Can.)... ... 109 

V. McNally (S. Af.) 619 

(Doe d.) V. Sturges (1816) ... ... 434 

V. Tindall (1861) 374 

Hayes & Rice r. R. (Ir.) 222 

Hayley v. Taylor (1900) ... ... 90, 91 

Hayne r. Cummings (1864) ... 392, 303, 468 

Hayward r. Haswell (1837 ) ... ... ... 369 

r. Parke (1866) ... ... ... 496 

Haywood V. Cope (1858) ... ... 377,404 

r. Holland (1873) 74 

r. Wilber (1886) 488 

Hazeldine v. Heaton ( 1 883) ... ... ... 346 

Hazell r. Middleton ( 1881 ) 38 

Heap V. Hartley (1889) ... ... ... 501 

Heaphy r. Hill (1824) 409 

Heard tj. Camplin (1860) 467,469 

V. Pilley (_1869) 374, 376 

r. Union Bank (Can.) ... ... ... 269 

Hearnshaw, Re^ R. v. Charlesworth (1851) . . 21 

Hoartly r. If earns (Can.) ... ... ... 112 

Heath v. Walker (1739) 243 

Heatherley d. Worthington Tunnadine v. 

Weston (1764) ... ... ... ... 431 

Heaton r. Doarden (1862) ... ... ... 403 

Heaver, Ex p., R. r. Che^ire JJ. (1912) ... 67 

Hebert, j&a; p. (Can.) 106 

Hedderwick v. Land Tax Federal Comr. ( Aus. ) 303 
Hedger v.Steavenson (1887) ... ... ... 191 

Hegan r. Johnson (1800) ... 389 

HeSier, Be, Ex p. Public Curator (Aus.) ... 212 

Heiier v, Benhurst Hundred ( 1631 ) . . . ... 249 

H^ing V. Lumley (1868) 411 

Htdflham v. Langley (1841) 404, 415 

Hemming e. Brabaeon (1660) ... 468, 459 

Htoipel V. Robinson (Aus.) 368 

Henaerson t7. Allan (N.Z.) ... ... ... 261 

V. Arthim (1907) ... ... ... 499 

V, Australian l^yal M'ail Steam 

Navigation Ooi (1855) ... 199 

V. Lord Advocate (Scot.) 36 

Henderson’s Trusts, Be (Can*) ... ... 278 


PAGE 

Hendrey v, RoUeston (N.Z.) 97 

Hendry V. Scott (Can.) ... ... o04, 60o 

Henley v. Lyme Regis Corpn. (1829) ... 257 

Henman r. Berliner (1918) ... ... ... 498 

Henning v. Braberson (1660)... ... 458, 469 

Hennings V. Pauchard (1607) ... ... 263 

Henry V. Felton (N.Z.) ... ... ... 97 

Henry (Jones d.) v, Hancock (1816)... ... 206 

Henstead’s Case (1694) ... ... ... 430 

Henty t?. Wrey (1882) 190 

Herbert v, Anderson (S. Af.) ... ... ... 436 

Herle v. Greenbank (1763) ... ... ... 172 

Hermitage V. Tomkins (1699) ... ... 362 

Herring v. Miles (1864) ... ... ... 397 

Herriot v. Auld (Scot.) ... • • ... 115 

Hersey v. Oiblett (1854) ... ... 381, 410 

Hesketh v. Braddock (1766) 223, 2^7 

Hettenbach V. Isley (Aus.) ... ... ... 77 

llewett V. Bainard (1717) 244 

Hewitt V. Invercar^l Licensing Committee 

(N.Z.) 29 

~ v. Jervis (1903) ... ... ... 79 

Ilexter v. Pearce (1900) ... 403, 405, 412 

Keys V. Tindall (1861) 374 

Hibbei-t v. Cooke (1824) 276, 280 

Hickey, Be, R. v, Blair (Can.) ... ... 108 

Hickford v. Machin (1624) ... ... ... 401 

Hickman (Doe d.) v. King (Can.) ... ... 365 

Hicks V. Downing (1690) ... ... ... 483 

V. Morant (1831) 310, 311 

Hickton r. Hodgson (1913) ... ... 31,70 

Higginbotham (Doe d.) v. Barton (1840) 352, 367, 

369 

V, Hobson (1823) ... 443 

Higgins r. Samels (1862) ... ... ... 415 

Higgs (Doe d.) v. Terry (1836) ... 468, 469 

Highett V. McDonald (N.Z.) ... ... ... 112 

Highgate Archway Co. v, Jeakes (1871) ... 404 

Highton V. Treherne (1878) ... ... ... 133 

HiU, p. (Can.) ... ... ... ... 110 

, Ex p., R. V, West Riding of Yorkshire 

JJ. (1896) 39 

V. Barclay (181 1 ) ... ... ... 406 

V. Clifford (1907) 126, 128 

V. (1908) 126. 128 

V, Fladgate, Re Page (1910) ... 132, 133 

(Doe d.) V. Fry (1846) ... ... ... 349 

V. Ramm (1843) ... ... ... ... 446 

V. Ransom (1843) ... ... ... 446 

V. Saunders (1826) ... ... ... 362 

V. Tupper (1863)... ... ... 500,601 

V. Wright (1798)... ... ... ... 348 

Hill (John) & Co. (Ti^stees) v. Shea (Nfld.) 247 
Hiliier v. Parkinson (1831) ... ... 492,493 

Hillord v. HaU (1622) ... ... ... 236 

Hilton V. Tipper (1868) ... ... 412,426 

Hinchmanv. lies (1673) ... ... ... 464 

Hind V. Hartington (Marquis) (1890) ... 133 

Hindle V. Birch (1817) ... ... ... 240 

Hirsch r. Coates (1866) ... ... ... 161 

Hitchin V. Stevens (1682) ... ... ... 346 

Hitchings V. Thompson (1850) 366 

Hoare V. Broom (1695) ... ... ... 222 

V, Chambers (1895) 396, 488 

Hobbs (Doe d.) v. Cockell (1836) 469 

Hobson V. Leng (Sir W. C.) & Co. (1914) ... 195 

Hoby V. Roebuck (1816) ... ... 499,509 

Hockings v, Powell (1891) 61 

Hodgson r. Carr (Can.) 261 

V, Patterson (1842) ... ... ... 168 

- — V. Pearson (1874) 309, 319 

Hodsoll V. Baxt^ (1858) 169 

Hodson, Ex p., R. r. Beesly (1912) ... 29, 34 

, Ex p., R. V, Bimungham licensing 

JJ. (1912) ^7.. ... 29 



Tapjus op Casjes. 


Ik 


PAGE 

Sodson V, Heuland (19116) 392. 386 

r. Patterson (1842) 168 

Hogan V, Ben^ (Can.) ... ... ... 437 

Hogg V. Davidson (Scot.) 88 

V. Farrell (Can.)... ... ... ... 218 

V, Norris & Herrington (I860)... ... 482 

Holbom Frascati* X*td*# Egc p. (19X4) ... 52 

Holbom 'Chwdians v. Chertsey Ouai^ians 

(1886) 123 

Holbom Land Tax jdtsseasment, Re (1850) ... 306 

Holden & Adamson o. Liangley (Can.) ... 161 

Holder t?. Soulby (1860) ... ... ... 617 

Holford V. Hatch (1779) 492 

Holland v. Eyre (1826) 371 

V. Heron (1752) 214 

Holland S.S. Co. &> Bristol Steam Navigation 

Co., Re (1906) 136 

Holman v, Hore (1692) ... ... 362, 456 

Holmes v, Albright (1871) 264 

V. Eastern Counties By. .Co. (1867)... 608 

Holt v. Meddowcroft (1816) 261 

Holt & Co. v. CoUyer (1881) 8 

Holt Brewery Co., Ltd. v, Thompson (1020) 78 

Holj^ell Union & Halkyn Pai*ish v. Halkyn 
Drainage Co. (1895) ... ... ... 603, 616 

Homan v. Moore (1817) ... ... ... 349 

Homes v, Pearce (1868) ... ... ... 446 

Honour v. Equitable Life Assurance Society 

of United States (1900) 146 

Honsinger V. Ix)ve (Can.) ... ... 161,162 

Hood V. Newby (1882) 183 

Hooper v. Clark (1867) 602, 603 

V. Lane (1867) 179, 490 

V. (1867) 502, 503 

Hoporaft V. Keys (1833) ... ... 348, 349 

Hope, £* 0 ; p. (Aus.) ... ... ... ... 301 

V. Beatty (Can.) 173, 174 

V, Booth (1830) 344 

V, Warburton (1892) ... ... ... 85 

Hopkins v, Beckel (Can.) ... ... 157, 168 

V, ElUs (1924) 94 

V. Gooderham (Can.) ... ... 255 

V, Bichards (1846) ... ... ... 421 

Hopper, £« p. (Can.) ... ... ... ... 108 

Horn r. Beard (1912) 345, 467 

Hornby v, Cardwell (1881) ... ... ... 496 

Homer r. Watson (1834) ... ... ... 247 

Horton V. Penn (1907) ... ... ... 52 

Hosier Brothers v. Derby (Earl) (1918) 142, 161 

Hosking r. Terry (1862) ... ... ... 191 

Hotchkin’s Settled Estates, Re (1887) 282, 294 

Hotchkiss’ Trusts, Re (1869) 198 

Hotham’s (Lord) Trusts, Re (1871) ... ... 278 

Houghton r. Koenig (1866) ... ... ... 446 


Houghton Estate, (1885) ... 279, 283, 284, 286, 

288, 290 

Houison t7. Metropolitan Mutual Permanent 
Building & Investment Assoon., Ltd. 


(Aus.)... ... ... ... ... ... 301 

Hbuldsworth v. FairhaU (N-Z.) 86 

Household, Re, Household v. Household 

(1884) 280,281 

How V. Whitfield (1679) 436 

Howard, £* p. (Can.)... ••• ••• ••• 109 

Howard & C^ngleyJ&o; p. (Can* ) 109 

Howard & Howard v, Brit4^ Columbia 

EWctric By. Co., Ltd. (Ow^) 244 

Howard’s SetOedHatatcs, ^.(1^92) 281, 293 

Howden (Lord) v. Simpi^ (1^0) 179 

Howe V. Hall (Ir.) ... ... ... ... 387 

r. Hunt (1862) 423, 426 

V. Newin^n Licensing JJ. (1908) ... 61 

e. Scamtt (1859) ... ... ... 361 

Howell V. Jackson (1834) 100, 101 

Howes V, Inland Bevenue Board (1876) ... 11 


PAGE 

Howitt, Ex p., B. V. Bichmond Confirming 

Authority (1921) ... 47 

Howorth r. Minns (1886) ... ... ... 7 

Hoyste^ v. Taxation Federal Oomr. (Aus.) 302 
Hoyt’s Proprietary, Ltd. v. Spencer (Aus.) ... 498 
Hpobard v. Johnst^e (l8l0) ... ... 251 

Hudleston v. Whelpdale (1862) ... 450, 451 

Hudson’s Bay Co. & Heffeman, Re (Can.) ... 110 

Hudson’s Cambridge & Pampisford 
Breweries, Ltd., Ex p., B. v. West Suffolk 
Compensation Authority (1919) ... ... 60 

Huffman V. Walterhouse (Can.) ... ... 26 

Hughes, Ex jp.. Re Agriculturist Cattle 

Insurance C5o. (1872) ... ... 178 

V, Hudd (1840) 234, 238 

V. Chatham Overseers, Burton’s Case 


(1843) 

V. Clark (1851) 

(Doe d.) p. DeiTy (1840) 
V. Done (1841) 

V, Holmes (Can.) 

V. Little (1886) 

V. Oxenham (1013) 


Hughes & Crowihcr’s Case (1610) ... 

Hqgifi Merrifield (Can.) 

Hulton V. Hulton (1917) 

Humber Iron Co. v. Jones (1866) 
Humphory v. Conybeare (1899) 
Humphreys v. Miller (1917) ... 
Humphrieys (Doe d.) v. Hawktis (1826) 
Hungate V. Hamond (1590) ... 
Hungerford v. Bocher (Ir.) 

Uunsdon (Lord) v. Baker (1699) 

Hunt, lie, Harvey’s Claim (1902) 

r. Oldridge (Nfld.) 

V, Spencer (Can.) 


Hunter v. Allen (Ir.) 

V. Hunt (1845) 

V. Vanstone (Can.) 


520, 521 
... 445 

440, 520, 621 
112, 113 
... 347 

... 135 

... 104 

... 465 

... 102 
... 163 

265 

379, 380 

519 

354, 366 
... 225 

... 44d 

... 223 

... 177 

... Ill 
... 477 

431, 432 
... 497 

... 12H 

11 

(Ix>rd) 

602, 506 
... 130 


Hunter’s License, Re (Con.) ... 

Huntington (Earl) & Mountjoyes 

Case (1683) 

Huntly (Marchioness) t?. Gaskell (1905) 

Hurd V. McDermid (N.Z.) ... ••• ••• ^'73 

Hurcl V. Handley (Can.) ... 60 

Hurle’s Settled Estates, Re (1864) 291 

Hurley V. McDonell (Can*) ••• • • 

Hurst V. Picture Theattes, Ltd. (1916) ... 513 

Hutchings V. Humphreys (1886) ... •.• 420 

Hutchinson V. Bomton (Cam) ••• ••• 8911 

V. Ferrier (1852) ... ... 444, n., 446 

v. Gillespie (1856) 169 

Hutchison v, Ripeka Te Peehi (N-ZO 601, 602 
Hutton V. Bright (1852) ... ... 189,190 

V. Hun (1601) 231 

V. MUl (N.Z.) 263 

Huxham V. Llewellyn (1873)... ... ... 410 

V. Wheeler (1864) 74 

Hy am V. Terry (1881) ... ... .• 427 

Hyde V. Price (1837) IIS 

V. Walden (1877) ... ... 483, 487 


1 . 


Igoe V, Shaun (1908) 

Ikha V. Bradley (1818) 

lies V* Turner (1834) 

Ilminster School, Re, Baker v, Lee (1860) ... 

Imrie v. Castrique (1860) ... 

Inclosure Comrs., Re, Ex p. Lands Improve- 
ment Co. (1879) 

Income Tax Special Purposes Comrs. v. 

Pemsel (1891) 

Ing Kon t?. Archibald (Can.) *•* 


26 

178 

2§8 

180 

127 

205 

201 

111 



lx 


Table of Cases. 


PAGE 

In^ V, Morris (Can.) 67 

Ingorshall v. Samms ^628) 253 

Ingram v, Knowles (1853) 342 

Inkersalls v, ^amms (1628) 253 


Inland Revenue Comrs. v. Derby (Earl) (1914) 395 

V, Hanison (1874) ... 190 

V. Newcastle Brew- 

eiies, Ltd. (1926) 202 

v. Walker (1915) ... 190 

Inman v. Btamp (1815) ... ... ... 517 

V. West Derby Union Assessment 

Committee & Kirkdale Overseers (1874) 503, 

507, 510 

Innott (Hartary’s Administrator) v, Pender- 
gast & Fox (McGrath’s Executors) (Nfld.) 438 
International Harvester Co. v. Hogan (Can.) 157 
V, McCuiTach 


(Can.) ... ... ... ... ... 157 

Invercargill North Licensing District Com- 
mittee, Re, Camerons Case (N.Z.) ... 20 

Ipstone Park Colliery Co., Re, Brough’s Claim 

(1870) 4.50 

Irish Peer’s Case (1806) ... ... ... 216 

Irwin V. Grey (1867) ... ... ... ... 263 

V. Normanby (Marquis) (1839) ... 265 

V. Poyntz (Aus.) ... 95 

Isaacs & Hons v. Halbstein (1916) ... 136, 137 

Iseham V. Morrice (1628) ... ... ... 363 

Isitt V, Taylor (N.Z.) 29, 30 

Isles V. Land Tax Federal Comr. (Aus.) ... 302 

I vay V. Hedges (1882) ... ... ... 201 

Ivimoy v. Ivimoy (1908) 170 


J. 


.1. J. Crowe Co., Ltd, r. Heber Sc> Woods (Can.) 138 
.lack V. Holmes (Ir.) ... ... ... ... 432 

Jackman’s Land-tax, Me, Ex n. Hparkcs 

(1824) 310 

Jackson, He (1915) ... ... ... ... 136 

, He (Ir.) 217 

, Rr, Jackson r. Talbot (1882) ... 279 

- (Doe d.) V, Ashbumer (1793) 366, 367, 

370, 442, 443 

— - r. Attrill (1793) 112 

r. (bobbin (1841) 395 

r. Oglander (1865) 376 

- ' ( Doe d, ) V, Ramsbotham (1815) ... 352 

• V. Smith (Can.) ... ... ... 440 

— ~ V. Stopford (Ir.) ... ... ... 481 

--- — ' — — V, Talbot, Re Jackson (1882) ... 279 

- v. Tumley (1853) 140 

(Doe d.) V. Wilkinson (1824) ... 356 

V, Williamson (1788) ... ... 257 

Jackson’s Case (1609)... 401 

Jacobs V. Beaver Silver Cobalt Mining (.’o. 

(Can.) 199 

r. Seward (1872) ... ... ... 432 

Jacques, Rc, Exp, Carlisle Corpn. (1881) ... 132 

V. Millar (1877) ... ... ... 427 

James, Ra; p. (Can.) ... ... ... ... 265 

^ JEx p,, R. V. Leeds JJ. (1847) ... 68 

^ . — (Doe d.) V, Arnold (1852) ... ... 349 

~ V, Emery (1818) 175, 179 

r. O’Keefe (Can.) ... ... ... 453 

. V. Poi-tman (1593) 131 

Jameson v, London A ('anadian Loan A 

Agency Co. (Can.) 483 

Jammotv. Cooly (1668) 436 

Jaques v. Millar (1877) 380, 427 

V, South Essex Waterworks Co. 

(1904) 246 

Jarvis v, Tomlinson (1866) 404, 465 

JeA.nottG V. Couillard ^Can.l ... ... IQK 


Jefferson v. Richardson (1871) 

Jeffrey v, Stephens (186()) 

V, Weaver (1899) 

Jefifrys v, Tyndall (1626) 

Jemmot v. Cooly (1667) 

Jejnott V. Cowley (1667) ^ 

Jenkins, Ex p., R. v. Customs & Excise 


PAGE 

97 

419 

97 

243 

436 

436 


Comrs. (1914) ... 10, 20, 21, 34, 36 

, Ex p., R. V, Sunderland Customs & 
Excise Comrs. (1914) 

V, Green (No. 2) (1859) 
r. Hill (1854) 
r. Morris (1880) 
r. Price (1907) 

V. (1908) 


Jenkinson v. New Zealand Times Co. (N.Z.) 
Jennet v, Cooles (1667) 

Jennings v. Major (1837) 

t;. Warne (1735) 

Jerome, He (1907) 

Jervis v, Tomkinson (1856) ... 

Jervis & Walker’s Case (1824) 

.Tesingbhai v, Hataji (Ind.) ... 

.Tesse v. Lloyd (1883) ... 

Jew V. Wood (1841) ... 

Jinks V. Edwards (1856) 

Job r. Potten (1875) 

Joel V. Baird (N.Z.) ... 

— V, International Circus &. Christmas Fair 

(1920) 604, 513 

John r. Jenkins (1832) ... ... 368,370 

Johns (Doe d.) v. Roe (1837) 512 

Johnson, Ex p, (Can.) ... ... ... 77 

, Re, Manchester & Liverpool Banking 

Co. V. Beales, Johnson r. Hooley 

(1889) 131, 134 

V. Barret (1647) 395 

-- (Doe d.) V, Baytup (1835) ... 354, 361 

r. Hooley, Manchester & Liverpool 
Banking Co. v. Beales, Re Johnson 
(1889) 131,134 


20 , 21 
412 
342 
479 
147 
147 
262 
436 
... 451 

... 236 

... 134 

404, 466 
... 520 

... 355 

278, 276 
... 355 

439, 440 
... 432 

... 36 


V. Mason (1794) 

t’. Raylton, Dixon A Co. (1881) 

r. Wild (1890) 

Johnston r. Law (Scot.) 

Johnstone v. Hymons (1847) ... 

Jolliffe V. Blumberg (1870) ... 

Jolly V, Arbuthnot (1859) 

J ones, Ex p, (Aus. ) 

, Ru; p. (Can.) 

— , Ex p., R. V, Templeton (Aus.) 

r. Bone (1870) ... 

V, Clarke (1613) 

t\ Downman (1842) 

V. Duff (Can.) ... 

V, Duggan (Ir.) 

V, GoodLman (1889) 

d., Henry v, Hancock (1816) 

V. Hartley (1918) 

V. Hatherton (1017) 

-- — V. Inman (Ir.) ... 

r. Insole (1891) 

— _ t’. Jones (1910) 

(Aus.) 

- ~r. Nixon (1862) 

r. PoweU (1866) 

- - r. Reynolds (1841) 

d., Rayner Sandys (1763) 

V, Shervington (1908) ... 

V. Spencer (1897) 

V. Stone (1894) ... 

V. Tobin (1837) 

V. Todd (Can.) 

V. Watts (1890) 

•» whiffAWr n«7n\ 


360 
... 201 
... 497 

... 113 

... 519 

372, 375 
346, 347 

... no 

109, 157 
37 
8 

... 443 

... 251 

... 261 
... 360 

... 29 

... 205 

77, 81 
16, 64, 66 
... 468 

... 133 

... 98 

... 351 

... 466 

... 240 
370, 440 
447, 448 
... 88 
... 266 
... 356 

... 266 
... 348 
396, 397 

7 



Table of Cases. 


Ixi 


Jones V. Williams (1830) 168 Kent County Council Sn Sandwich Council, 

r. (1841) 168 iJe, iParp, Kent County Ooimcil (1891) 124 

Jones Brothers, The (1877) 176, 177 Ker v. Dimgannon (Lord) (Ir.) 478 

Jordan v. Sawkins (1791) 887 Kerfoot, Ex R. i\ London JJ. (1896) ... 23 

u. (1793) ... 387 Kerr V. Smith (Can.) 126 

Josselyn v. Parson (1872) 262 Kerrison v. Smith (1897) 612, 614 

Joules V. (1614) 431 Kersler v, Krogmann (S. Af.) 368 

Joyce, Ex p., R. v, ^mersetshire JJ. (1906) 49, 60 Kessack v. Smith (Scot.) ... ... ... 80 

Joynes v, Statham (1746) 387 Kettle (Doe d.) v, Lewis (1830) ... 443, 447 

Joynt v. MacCabe (fa.) ... ... ... 126 Kevan v. Crawford (1877) ... ... 141,142 

Jull r. Treanor (N.Z.)... 97 Key v. MacKyntire (18,37) 190 

Jump V. Payne (1899) ... ... 356, 357 Keys r. Guy (Can.) ... ... ... 614 

Jurdain v. Steere (1605) ... ... ... 431 r. Harwood (1840) ... ... ... 619 

Juryman’s Case (1783) 228, 232 v. Smith (1833) 263 

Juttendromohun Tagore v, Ganendromohun Keyse v, Powell (1853) 459 

Tagore (Ind.) ... 154 Kidderminster Corpn. r. Hardwick (1873) ... 433 

Kilderbee r. Ambrose (1854)... ... 308, 312 

Killin r. Swatton (1896) 84 

K. Kilmore v. Abdoolah (1868) 245 

Kinderley V. Jervis (1850) ... ... ... 169 

Kaatz V, White (Can.) ... ... ... 453 Kine t). Balfe (Ir.) ... ... ... ... 385 

Kalibia S.S. V. Wilson (Aus.) 126 King v. Davenport (1870) 139 

Kanamura, Re (Can.) ... ... ... 25 v. David Allen & Sons, Billposting, Ltd. 

Kandick V. Morrison (Can.) 136 (1910) 510,514 

Kathama Natchiar v. Dorasinga Tever (Ind.) 154 v. Pitch (1035) 215 

Kaufman v. Michael (Aus.) ... ... ... 381 r. Johnstone, p. Cobbold (1900) ... 41 

Kaulback V. Taylor (Can.) ... ... ... 156 v. King (1812) ... ... ... 452,453 

Kavanagh, Ka; p., R. V. Dibblee (Can.) ... 109 i’. Sim (1916) ... ... ... ... 114 

Kay V. GemmeU (Scot.) 84 r. Weston (1709) 302 

V, Johnson (1864) ... 404, 410, 420, 427 King’s Leasehold Estates, Re, Ex p. East 

V. Over Darwen JJ. (1882) ... ... 28 of London Ry. Co. (1873) ... ... 344,440 

Kay’s Atlas Brewery, Ltd., JEx p., R. v, Kingsbury v. W^ashington (Can.) ... ... 212 

Cheshire Licensing JJ. (1906) ... 49, 61 Kingston Union Guardians v, Ijanded Estafas 

Keane v» Hoare, Re Egan (1918) 185 Co,, Ltd. (1873) 210 

V. Stedman (Can.) ... ... 129, 130 KingweU, In ihe Goods of {lS9d) ... ... 490 

Kearsley, Re, Exp, Pennell (1841) ... , ... 163 Kinnaird v. Freake, Re Freake’s Settlement 

Keaaley, Re, Kajp. Pennell (1841) 163 (1002) 287 

Keat’s Case (1697) ... ... ... ... 259 Kinnear r. New Zealand Tx)an ^ Mercantile 

Keays V. Doyle (Can.) ... ... ... 238 Agency Co. (N.Z.) ... ... ... ... 218 

Keble v. Halls (1632) ... ... ... ... 460 Kirldiam v. Julian (Aus.) ... ... ... 432 

Keck’s Settlement, Re (1904) ... ... 292 Kirkman v. Jervis (1839) ... ... ... 518 

Keebles Case (1632) ... ... ... ... 460 Kirkpatrick r. I^ystor (Can.) ... ... ... 361 

Keech v. Hall (1778) 898 Kirsley r. Duck (1712) 459, 463 

Keem V. Meere (1679) ... ... ... ... 401 Kirton v. Cad enhcad (Scot.) ... ... ... 94 

Kehoe v. Great Southern & Western Ry. Co. Kisbey, Ex p., R, v, Merioneth JJ. (1908) ... 45 

(Ir.) ... ... ... ... ... ... 264 Klaftenberger v, Groombridge, Re Turner 

Keiley v. Kavanagh (N.Z.) 481 (1917) 202 

Keith V. Gancia (R.) & Co., Ltd. (1904) ... 362 Klamborowski v, Cooke (1897) ... ... 240 

V. Twentieth Century Club, Ltd. (1904) 517 Klein r. Theron & Caledon TJcensing Coiirt 

Keleher v. McGibbon (Can.) 176, 177 (S. Af.) 28 

Kelland, Ra: p., R. V. Thomas, etc. JJ. (1892) 34 v. Tutty (N.Z.) 129 

K elle way V. Mac Dougal (1880) ... ... 11 Klinck v. Greer (Can.) ... ... ... 348 

Kelley & Glassey, LW. v, Scriven (Can.) ... 106 Knapp v, Bedwell (1916) ... ... ... 115 

Kelly, Ra?p. (Can.) ... ... ... 77, 108 Knatchbull v, Hallett, Re Ifallett’s Estate. 

, Re (Can.) 109 Cotterell r. Hallott (1880) 181, 199 

V. Hart (Aus.) 95,96 KnatchbuU’s Settled Estate, Re (1885) 281, 293 

Kelly (Ir.) ... ... ... ... 152 Knebworth Settled Estates, Re Bulwer 

V. Montague (Ir.) ... ... ... 40 Lytton’s Will (1888) ... .*• 285 

V, Wade (No. 2) (Can.) 157 Knight, Re, Ex p. Voisey (1882) ... 437, 438 

Kelly & Co. v, Kellond (1888) 195 v, Benett (1826) 391 

Kemp r. Palmer (Aus.) 502 v. Bowyer (1869) 174 

Kemys v. Ruscomb (1740) 171 r. City of London Brewery Oo, (1912) 54, 

Kenzian r. Murphy (Ir.) ... ... ... 390 461 

Kennard Ashman (1894) ... ... ... 498 r. Coales (1887) ... ... ... 619 

Kennedy, Ra? p. (Can.) ... ... ... 108 v. Cox (1856) ... ... ... 366,857 

, Re (Can.) 107 (Doe d.) v. Smythe (I^ady) (1816) 348, 

, Re, Re Saskatchewan Temperance 360 

Act (CanJ ... ... ... ... ... 82 r. Williams (1901) ... ... ... 452 

Kenrick p. l^uclerck (Lord) (1802) ... 206 Knight & Tabernacle Permanent Building 

Kensington (Lord) p. PWUips (1817) 881,409,411 Society, Re (1892) 123 

Kensington Settled Estates, Re (1906) 285,288, Knipe v. Palmer (1760) 435 

289 Knowlden r. R. (1864) ... ... 217 

Kent County Council & Dover Council, Ra;p., Knowles r. Ch^man (1815) ... ... ... 313 

Exp, Kent County Council & Sandwich Kobemik, Re (C«i.) ... ... ... ... 106 

Council (1891) 124 Kolia v. Ameeroodeen & Sons (S. Af.) 375, 418 



IsnvA Of Cashs. 


KoylaiA O&ttfider Bbse v. Antunillab S&eft& 


G. & O.y V* Netr Patagonia Maat 
& Coa Storage 0<i., Ltd. (1914) 194, 190 

K'r^hl r. Burrell (1878) 181 

(1879) 181 

fe^ise r. Johnson (1898) ... ... 196, 197 

( ilm Chowbey v. Jankee Pershod (Ind.) ... 860^ 

xaixst D. Watson (1879) 387, 489 

Wong Wo, Re (Can.) 77 

yle V, Stocks (Can.) 368 

ynaston v. Shrewsbury Corpn. (1737) 223, 262 


Laceby v, Lacon & Co. (1899) ... ... 37 

Lachaiiassen v, London General Insurance 

Co., Ltd. (1926) 174, l76 

Lacon & Co., Ex p., R. v. Thornton (1898)... 37 

Ladhabhai Lakhmsi v. Sir Jamsetji Jijibhoy 

(Ind.) 472 

Laffey v. Magorian (N.Z.) 9 

Lait^ V. R. (Can.) 174, 176 

Laing v. Smith (1862) 428 

Lainson V. Laitison (No. 2) (1863) ... ... 176 

Laird & Ilosie v. H.M. Advocate (Scot.) ... 243 
Lake, Ex p., Re Ugley Land-Tax Comrs. 

(1843) 307 

Lakefleld Lumber A Manufacturing Co. v. 


Shairp (Can.) 603, 604 

Lakeview Co. v. Moore (Can.) ... ... 357 

lial Mahomed d. K^allanus (Ind. ) ... ... 864 

Jjala Beni Ram v. Knndan Lai (1899) ... 364 

Lamare r. Dixon (1873) ... ... 400, 416 

Lamb v. Brown (Scot.) 48, 44 

V. Stott (Scot.) 96 

liambourn (Doe d.) t?. Pedgriph (1880) ... 428 

Lampson V. Qnebec (Ciiy) (1921) ... ... 489 

Lancashire v, Staffordshire JJ. (I867 ) 82, 88 

ijaiicashire & Yorkshire By. Co. r. Gidlow 

(1876) 180 

Lancaster V. De Trafford (1862)' ... ... 418 

Land r. Wodehouse Licensing Court (S. Af.) 36 
Land Tax Assessment of noTbom, Re (i860) 306 
Land Tax Comr. v. Natham (Aus.) ... ... 306 

Xtand Tax Comrs., Re, Ex p. Pym (1861) ... 306 

Land-Tax Comrs. of Bradley Haverstoe, 

Re, Netthorpe r. Adeane's Trustees (1851) 306 
Land Tax Comrs. of Bast Riding of Yorkshire 
v. Londesborough (Earl) (1917) ... ... 308 

XiSnd Tax Comrs. of London (City) v. Central 
London Ry. Co. (1913) ... 300, 804, 310 

Land-Tax Comrs. of tJgley, Re, Ex p. Lake 

(1848) 807 

Land Tax Comrs. of Westminster, Re (1746) 806 

Lander A; Bagley’s Contract, tfe (1892) 380, 38 1 

Landowners West of England A South Wales 
Land Drainage A Inclosure Co. v. Ashford 

(1880) 296 

Landowners West of Eh^and A South 
Wales Land Drainage A Inclosure Co. v. 

Ashford (1884) 177, 296 

Lnndr)% Ex p., R. v. Kay (Can.) 108 

Lands Improvement Co., Exp,. Re Inelosure 

Oomts. (1879) 295 

V. Richmond (1855) 295 

tandy u. Metcalf (1690) 236 

Lone V, Esdaile (1891) l24 

V, Eve (1876) 266 

r. Sewell (1819) 261 

Langdale (Lady) v, Briggs (1856) 141 

Langerman v. Johannesmii^ A Krugetsdorp 
Liquor Commission Members (S. Af.) ... 15 

Lan^ord V. Selmes (1867) ... 349, 363, 484 


Langham, Ex p., R. t?. Sussex JJ. (1912) f 

! Langhome v, BCarland (1866) 

Lanrfoy V* Foster (Aus.) ••• 4L 

L^esfcer, Be, Ex p. Price •• • ••• 

• Lansdell (Doe d.) v. Gower (t8{51) ... 43t 

! Lanyon V. Martin (It.) ••• 

' Lashmar, Re, Moody v. Penfold (1891) 

' Lassells A Sharman, Ltd., The Freemason s 
1 Arms, Chester, Re (1908) ... ... 

Latimer v. Birmingham JJ. (1896) ... 

Laughiha v. Harvey (Can.) 

Laurence r. Boswell (1763) ... 

Laurier Club, Re (Can.) 

Lanrsen r. McKinnon (Can.) ••• 

Lavery u. Pursell (1888) ... ••. 89i 

Lavie r. Hill (Can.) 

Lavin A Healy’s Case (Ir.) 

I^aw Guarantee A Trust Society, Ltd. v, 
Mitcham A Cheam Brewery Co., Ltd. 

(1906) ^ ••• 

Law Union A Crown Insurance Co^r. 

Hartopp, Re Famham’s Settlement (1904) 
Lawler v. Sutherland (Can.) ... 

Lawrence v. O’Hara (1903) 

Lawrenson v, Butler (Ir.) 

Lawrie r. Lawrie (1814) 

Lawson (Doe d.) v. Coutts (Can.) 

V. Edminson (1908) ... ... 86,86 

Lawton v. Reed (Can.) ... ... ... 463 

Laybum t?. Crisp (1838) ... ... . . ■ 269 

Lazar t?. WilKamson (Aus.) ... ... 463 

Leach v. Lamb (1855) 266 

Leadbitter, Re (1882) 284 

Leader V. Hayes (1886) ... ... 490 

Leah u. Minns (1883) ... .. ... ... 7 

Leaskv. Scott (1877) 193 

leathern r. Allen (Ir.) ... 396 

Leather Cloth Co. r. Bressey (1862)... 493, 494 

^ “ “ p. (Can.) 82 

oncton Tramway Electricity A 


PAGE 
62 , 6 ^ 
156, 167 
412, 413 
... 203 
436, 437 
... 386 


... 56 

... 36 

... 236 
... 286 
... 26 
... 135 
399, 426 
... 110 


Le Blanc, Ex p. (Can.) 
V. Moncton 1 


Gas Co., Ltd. (Can.) 

Leconfield’s (Lord) Settled Estates, 

(1907) 

Lee V. Ah Gee (Aus.) ... 

v. Aykroyd (1915) 


V, Aykroyd (1915) 

■ V. Purdy (Can.) 

■ V. Smith (1864) .. 

ich V. Lamb (1866).. 


... 248 

Re 

283, 286 
415, 416 
... 114 

... 372 

... 471 

... 260 


Leech V. Lamb (1866)... ... ... ... 260 

Leeds A Batley Breweries A Bradbury’s 
Lease, Rc, Bradbury v, Grimble A C’o. 

(1920) 472,473 

Leeds A Grenville United Counties v. 

Brockville Town (Can.) ... ... ... 109 

Leeds Corpn. v. Ryder (1907 ) ... ... 42 

• V, Woodhouse (1907) 42 

Leeds Industrial Co-operative Society, Ltd. 

V. Slack (1924) 184 

Leese v, Jennings (1898) 102 

Leeson v. Dufferin County Board of lAcenee 

Comrs. (Can.) 67 

Lefroy v. Egmont (Earl), Re Egmont’s 
(Earl) Settled Estates (1900) ... 291,292 

Le^re, Ex p. (Can.) 109 

Legge V. Ooker (Ir.) 479 

Legh’s Settled Estate, Re (1902) 279, 280, 286, 

289 

26 

432 


Leicester Corpn. t>. Burgess (1833) 26 

Leigh r. Dickeson (188^ .,. 432 

Leighton v. Leighton, Be Be Tabley (Lord) 

(1896) 277,280 

Ldtch V. McLellan (Can.) 429 

Leith u. Willis (Can.) 112 

Leith Dock Comrs. e. Colonial Life ASsur^ 

ance Co. (Scot.) 606, 607 

Lemann v. Lemann (1851 ) 202 



Table op Cases. 


Ixiii 


Lennox v. Ferguson (Scot-) 84 

Xjeonard V. Cogswell (Oan.) ... 247 

Leroux v. McIntosh (Can.) 138 

Leslie v. Clarke (N.Z.) 95 

Lester V. Foxcroit (1701) 383 

V. Torrens (1877) 99 

Lethbridge v. Canadian Western Natural 
Gas, Light, Heat & Power Co., Ltd. 

(Can.) 154 

Lever V, Kdflfler (1901) ... ... ... 309 

Leveson-Gower’s Settled Estate, Re { 1905 ) 287, 288 
Levi V. MUne (1827) ... ... ... ... 246 

Ijevingerv. R. (Aus.) 226 

Levy, Re (Can.) 107 

V, Langridge (1838) ... ... 177, 179 

V. Lewis (1861) 485 

V. Milne (1827) 246 

V, Victoria (Can.) ... ... ... 98 

Lewers V. Shaftesbury (Earl) (1866)... ... 426 

V. — (1867) 426 

Lewes v. Morgan (1829) 172 

liewin v. Civil Service Supply Assocn. (1905) 183, 

184, 186 

V, End (1905) 183, 184, 186 

V, (1906) 183, 184, 186 

Lewis, Rx p., Re Clagett (1887) ... ... 174 

, Re, Lewis v. Williams (1886)... 131, 132 

v. Baker (1905) 461, 484 

(Doe d.) V. Baster (1836) ... 246, 260 

v. Bond (1853) 406, 487 

- - r. Dodd (1919) 99 

- V. Duncombe (1855) ... ... ... 168 

- V. Green (1905) 163 

V. Hellior (1667) 462 

-- - V, Land Tax Federal Ck)mrs. (Aus.) ... 302 

- V, Lovely (Can.) 22 

V. Walter (1821) 205 

■ V, Williams, Re Lewis (1886)... 131, 132 

Lewis & Son v. Trichardt & Sutherland 

Liquor Licensing Court (S. Af.) ... ... 27 

licensing Court, RCf Ex p. Logan & Britten 

(Aus.) ... 28 

Lickorish, Ex p., Re Wallis (1890) ... ... 188 

Liggins V. Inge (1831) 512, 513 

Light V. William West & Sons, Ltd. (1926) 128 

Lillie V. Logh (1858) 406 

Linberg v. Kearney (Nfid.) ... ... ... 7 

Lindsay, Ex p., R. v. Middlesex Licensing 

Committee (1878) ... ... 47 

V. Leathley (1863) ... ... ... 244 

_ _ — V. Walker (N.Z.) 78 

Line v. Taylor (1862) 242 

Linscott V. Jupp (1891) ... ... 263 

Linsey (Doe d.) v. Edwards (1836) ... 346, 347 


Liquor License, Halifax County, Re (Can.)... 36 

Lisourne’s (Earl) Settled Estates, Re (1901) 284, 

285, 288 

Litchfield-Speer v. Queen Anne’s Gate 
Syndicate (No. 2), Ltd. (1919) ... ... 151 

Liverpool Bank v. Foggo (1860) ... ... 128 

Liverpool Beerhouse Licence Application, 

Re (1893) 14 

Liverpool Compensation Authority v. Inland 
Revenue Comrs. (1913) ... ... ... 55 

Liverpool Corpn. v. Walker (Peter) & Son, 

Ltd, (1908) 68 

Livingstone, Re (Can.) 99 

Llandudno Urban Council v. Woods (1899) 160 

Uangattock (Lord) v, Watney, Coml^, Reid 

& Co., Ltd. (1910) 53, 64, 461 

Llewelyn v. Williams (1610) 462 

Uoyd, Re, Lloyd v. Lloyd (1903) ... ... 196 

V. Jones (1866) 245 

V, Wilkinson, Chedington’s (Rector) 

Case (1598) 458. 439 


PAGBJ 

Lloyde v. Gregory (1638) 433 

Loader v. Samwell (1619) 214 

Loadmon v, Cragg (1862) 99 

Loane v. Black (Can.)... 218 

Lobb, Re (Aus.) ... ... ... ... 38 

Loche V. McCrorie (N.Z.) ... ... ... 95 

Lock V. Furze (1865) ... ... ... ... 451 

V. (1866) 461 

Lockett r. Norman-Wright (1925) ... 373, 374 

Lockwood (Doe d.) v. Clarke (1807)... 465, 466 

Lockyer v. East India Go. (1761) 261 

Lodge V. Huddersfield Corpn. (1898) ... 123 

V. Jennings (Ir.) 252 

Lofthouse Colliery, Ltd. v, Ogden (1913) ... 151 

Logan V. Hall (1847) 495, 496 

V, Secord (Can.) ... ... ... 172 

Logan & Britten, Ex p,, Re Licensing Court. 

(Aus.)... ... ... ... ... ... 28 

London (City) r. Tensh (1733) ... 432, 433 

London & Birmingham Ry. Co., Re, Ex p. 

Northwick (1834) 312 

London & North Western Ry. Co. v. Beesly, 
etc., Birmingham Licensing JJ. (1912) ... 23 

London & North Western Ry. Co. v. Buck- 
master (1874) ... ... 602, 506, 607 

London & North Western Ry. Ck>. r. Buck- 

master (1875) 502, 506, 507 

London & North Western Ry. Co. v. Garnett 

(1869) 8 

London & North Western Jiy. Co. v. West 

(1867) , ... 361 

London & Northern Estates (’o. v, Scldesinger 

(1916) 343 

London & Suburban Land & Building Co. v. 

Field (1881) 8 

London Assocn. of vShipowners & Brokers v, 
London & India Docks Joint (^ommitteo 

(1892) 145, 146 

London Bank of Scotland v. Marshall (1865) 264, 

265 

London Corpn. v. Southgate (1808) ... ... 427 

London (>orpn. & St. ’’rhomas’ Hospital v. 

Hudgell (1901) 303 

London County Council, Ex p., U. v, London 
& Strand Division J J. &- 1 )alton ( 1 898 ) ... 64 

London County Council v. Watney, Combe 

& Co. (1909) . ... 33 

London Joint Stock Bank v, Macmillan 

A; Arthur (1918) 192 

London (City) Land Tax (’omrs. v. Central 
London Ry. Co. (1913) ... 300, 304, 310 

London Tramways Co. v. liondon County 

Council (1898) ... 189, 100 

London Wharfing Warehousing Co., Re 

(1885) ^ IJJ 

Londonderry (Marchioness) v. Baker (1860) 388, 

397 

Long V. Bowring (1864) ... ... .. 400 

V. Gardner, Re Gardner (1894) ... 131 

Long’s Case (1584) ... ... ... 227, 228 

Longford’s (Earl) (Trustee of C/Ooke) Estate, 

Re (Ir.) 382 

Longinotto v. Morss (1872) ... ... ••• 401 

I Lonsdale v. Whittaker (Aus.) ... ... 379 

Loo Chu Fan v. Loo Chock Pan (Can.) ... 243 

Lopes V. Greenoch Corpn. (Scot.) 44 

Lord Advocate V. Oarse (Scot.) ... ... 102 

V. Edinburgh County Supply 

Comrs. (Scot.) ... ... 805 

V. Nicol (Scot.) 74 

— v. Stewart (Scot.) . . 101, 102 

Losee v, Kezar (Can.) ... . . ... ••• 397 

Lotiisburg Land Co. v. Tutty (Can.) 160 

Love, Ex p. (Aus.) 97 

Lioveday's Case (1608) ... ... ... 269 



Table of Cases. 


Lovdoy V, Mercer (Can.) 


Lovelock V. Franklyn (1847) 

I<overidge« J^e, Drayton v. Loveridge 
Loveey Pahcner (1916) 

Lowden (Doe d.) V. Watson (1817) . 

Lowe V. Adams (1601) 

V. Lowe (1879) 

Lowther V. Heaver (1889) 

Loyd V. Langford (1677) 

Lucas V, Groning (1810) 

V. James (1849) 

Luke V, Clerk (1615) 

Lumley r. Bavenscroft (1896) 

V, Timms (1873) 

Lunt V. Kstabrooks (Can.) 

Lybum v. Warrington (1816) 

Lyles V. Windsor Fair Grounds & 


Park Assocn. (Can.) 

605, .506 

Lyman v. Snarr (Con. ) 

470 

Lymbum v, De Veber (Can.)... 

243 

Lynch v. Seymour (Can. ) 

503 

V. Spencer (1696) 

261 

Lynds v. Hoar (Can.) 

255 

Lynett v. Parkinson ( Can. ) . . . 

350 

Lyon V, Morton (Can.) 

247 


V. Reed (1844) 

Lyater v, Kirkpatrick (Can.) ... 
Lytton*8 (Bulwer) Will, lie, 
Settled Estates (1888) 


PAGE 

... 174 McFarlane r. Dickson (Can.) ... 

... 448 McGan V. Pratiey (Aus.) ... •. 

(1902) 207 McGee v. Baird A Cunningham (Can. 

... 378 M‘Geehenv. Knox (Scot.) 

... 362 McGill V. Brantford (City) License 

514 (Can.) 

... 131 McGilvery V. Gault (Can.) 

... 394 McGolrick V. Byall (Can.) 

484 McGrath v. Scriven & Mcl^eod (Can.) 

... 242 M‘Gregor V. Lang (Scot.) ... .. 

... 371 McGregor’s Estate v. Sydow (S. Af.) 

... 228 McGugan v. McGugan (Can. ) . . . 

402, 403 McHenry v. Lewis (1882) 

... 404 Machin, Fx p., B. v. Hayhurst (1897) 

... 172 M'llroy r. Traill (Ir.) ... 

... 453 Mclnemey V. O’Neill (Aus.) ... 

Driving McIntyre v. Kingston (City) (Can.) .. 

6o5, 506 M‘Intyre v. Persichini (Scot.) 

... 470 Mackay V. Mackreth (1785) ... 

... 243 McKay v. Woodill (Can.) 

... 503 McKeen, Ea? p. (Can.) ... 

... 261 McKelvey V. Bourke (Can.) ... 

... 255 Mackenna V. Brady (Scot.) ... 

... 850 McKenna r. Harding (1906) ... 


Comrs. 


Knob worth 


McAndrew v. Barker (1878) 

McArthur v. Dominion Cartridge* Co 

M^Auley v. Lawler (Can.) 

M* A voy V. Cameron (Scot.) ... 

M*Bean v. Brown (Aus.) 

Macbeth v. Ashley (Scot.) 


Mac Detn V. Aflluey (Scot.) 

Macbeth & Co., Ltd. Maritime Insurance 

Co., Ltd. (1908) 

Macbryde v. Weokes (1850) 4 1C 

McCalfum v. Hurry (Can.) 


McCarter v. York County Loan Co. (Can.) 476, 477 
McCarthy, Re, li. v. Blair (Can.) ... ... 108 

V. McCarthy (Nfld.) 478 

i;. White (N.Z.) 262 

M^Causland v, Murphy (Ir.) ... ... ... 398 

McCawley, Be (Aus.) 134 

McCleave, Exj>. (Can.) 109 

M^Cluskey r. Boyd (Scot.) 82 

McConnell, Fx p. (Aus.) 42 

McCormack, Ea; p. (Can.) 78 

McCrea, Fx p., K. v. Carleton (Can.) ... 106 

M'Creesh v, M‘Geogh (Ir.) ... ... ... 368 

McCully, Ea? p. (Can.) ... ... ... ... 109 

McCurdy V. Swift (Can.) ... ... ... 86 

~ “ ... 169 

... 167 

108, 109 

... 135 

... 49 

181, 182 


130, 131 
(1905) 203 

112, 118 
... 116 
... 382 
... 70 


... 70 

... 91 

8 

... 106 
... 94 

... 44 

... 137 
... 122 
13, 14 
... 398 
518, 619 
... 443 
... 94 

... 485 
... 246 
... 103 

... 405 
... 115 

89, 103 
... 114 

... 87 

408, 410 
... 22 
... 499 
... 95 

... 479 

... 178 

... 353 

... 266 
33, 36 


... 180 
410, 416 
... 110 


McCurdy V. Swift (Can.) 

McDermott, Fx p., Re Boyd (1896) 

V. Bielschowsky (Can. ) . . . 

McDonald, Ex p.. Ex p. Groves (Can.) 10^ 

— T V. Belcher (Can.) ... 

M^Honald v. Hughes (1902) ... 

MacDonald v. McDonald (Can.) ... 181 

McDonald v. N. 8. W. Land Tax Deputy 
Federal Comrs. (Aus.) 

V. Smith (Con.) 

Macdonell v, Davies (Can.) 

McDougall V. Cameron (Con.) 

M^Blfrish t’. Barlow (Soot.) ... 

V. Maclean (Scot.) 

MoEwan v, McLeod (Can.) 

MoEwen &> Hesson, Re (Can.) 

Macey v. McKenzie (1008) 

McFarlane, Ejr p. (Can.) 


/ McKenzie v. Day (1893) ... ... ... 87 

V. Heakcth (1877) 408, 416 

V. Hogg (N.Z.) ... ... ... 22 

V. McGlaugliJin (Can.) ... ... 499 

Mackenzie v. Spear ( 1 902 ) ... ... ... 95 

M'Kimmie’s Trustees v. Armour (Scot.) ... 479 

McKinnon V. l^ewthwaite (Can.) ... ... 178 

v. McKinnon (Can.) ... ... 353 

V. McNeiU (Can.) 266 

Mackrell v. Brentford J.T. (1900) ... 33, 36 

Macky v. Cafe Monico, Ltd. (In Liquidation) 

(N.Z.) 385 

Mcljachlan v. Kennedy (Can.) ... 343, 344 

McLaren v. Canada Central By. Co. (Can.)... 177 

Macloren & Sons v. Davis (1890) ... ... 248 

Mcl.iean v. Dinning & Saskatchewan Co- 
operative Elevator Co., Ltd. 

(Can.) ... ... ... 440, 441 

v. Mclsaac (Can.) ... ... ... 264 

— r. Whelan (Can.) ... ... ... 222 

r. Young (Can.) ... ... ... 467 

McLeary, Exp., B. v. Dugas (Can.)... ... 106 

McLellan v. Bogers (Can.) ... ... ... 476 

McLenaghan r. Hetherington (Can.) ... 182 

McLennan r. Hannum (Can.) ... ... 346 

* V. Millington (Can.) ... 380, 424 

McLeod V. Hay (N.Z.) ... ... ... 13 

V. Insurance Co. of North America 

(Can.) 261 

Macleod v. McLaughlin (Can.) ... 249, 250 

M‘Mahon v. Burchell (1846) 343 

McManus, Ex p.. Re Ballhausen (Aus.) 39, 40 
McMartin v. Powell (Can.) ... ... ... 201 

Macmillan v. London Joint Stock Bank, Ltd. 

(1917) 192 

V. M*Connell (Soot.) 116 

McNab & Daly, Re (Can.) ... ... ... 213 

McNair & Co. v, Audenshaw Paint & Colour 

Co. (1891) 130 

M*Nally v. Gradwell (Ir.) ... ... ... 414 

Macnaugbton v. Wigg (Can.) 454, 455 

McNeill V. Moore (Cto.) ... ... ... 238 

Macnolty v. Fitzherbert (1867) 279 

M‘Nulty V. Hamill (Ir.) ... ... 426, 426 

M’Petrie v. Cadenhead (Scot.) 84 

Maepherson r. Campbell (Scot.) 84 

M'Pherson r. Daniels (1829) 205 

McPherson (Doe d.) v. Hunter (Can.) ... 161 

McPherson V. Wilson (Can.) ... ... 137,212 

Macqueen (Doe d.) v. Himter (Can.) 390, 391 



Table of Cases. 


Ixv 


PAQS 


McQue^ti V, Phoenix Mutual fire Insurance 

Co. (Can.) 173 

Macquillan v. Pry (Can.) 126, 127 

McBae V. Shiriey (N.Z.) 476 

M'Pobexts V. Csorter (Aus.) 236 

McBobie v. Bowden (N.Z.) 86 

McVeigh v. Eccles (N.Z.) 86 

Madawaska License Oomrs., Be^ Ex p. Des- 

rosiers (Can.) ... 29 

Madox V, Dawson (1599) ... ... 256, 258 

Mafiree v, Gilmour (Can.) ... ... ... 489 

Magiipilis v. Baird (Aus) ... 255, 420, 421 

Mahomed Akil v. Asadunnissa Bebee (Ind.) 180, 

181 

Mahon v. Gaskell (1878) ... 43 

Mahoney v. Bibron (Aus.) ... ... ... 87 

Mail, Trotter & Co., Be (S. Af.) 15 

Maillet, Exp., R. v. Gtesner (Can.) ... ... 107 

Maitland v. Howden (N.Z.) ... 261 

Makemson, Ex p., B. v. Newington Licensing 

JJ. (1914) 41, 12 

Maldon^s Case (1584) ... ... ... ... 489 

Malfroy v. Raymond (N.Z.) ... 381 

Malins t;. Dunraven (1845) ... ... ... 219 

Malkin v. R. (1906) 62 

Mallory, Be, Be Cole (Can.) ... ... ... 268 

Mallory ^8 Case (1601) 34.5, 346 

Manar, The (1903) 161,162 

Manchester A Liverpool Banking Co. v. 
Beales, Johnson v. Hooley, Be Johnson 

(1889) 131, 134 

Manchester Brewery Co. v. Coombs (1901) 393, 

394, 399 

Manchester Overseers v. Ormskirk Union 
Guardians (1890) ... ... ... ... 192 

Manchester Palace of Varieties, Ltd. v. Man- 
chester Corpn. (1898) ... ... ... 75 

Mander V. Fafcke (1891) ... ... ... 487 

Manitoba Temperance Act & Great West 

Wine Co., Re (Can.) 106 

Manley v. Shaw (1840) ... ... ... 241 

Mann, Ra? p.. Re Moss (S. Af.) ... ... 12 

, Ex p., R. V. Exeter JJ. (1873) ... 25 

V. Lovejoy (1826) ... ... 390, 391 

V. Nunn (1874) ... ... ... ... 500 

Mann, Crossman & Paulin, Ltd. v. Hind 

(1918) 458 

V. I^and 

Registry (Registrar) (1918) ... ... 468 

Maimers V. Postan (1803) ... ... ... 267 

Mansell v. R. (1867) 213, 228, 229, 243 

Mansfield (Earl) v. Ogle (1869) ... ... 174 

Mantle v. Wellington (1607) 431 

Manton (Doe d.) v. Austin (1832) ... 348, 445 

Manufacturers Life Insurance Co. v. Swinney 
(Can.)... ... ... ... ... ... 453 

Manvers (Earl) (Doe d.) v. Mizem (1837) ... 361 

Maori King (Cargo Owners) v. Allen (1895) 122, 132 
Mappin t7. Savory (1869) ... ... ... 462 

Maquire v. Carr (Can.) ... ... ... 171 

Mara v. ^tzgerald (Can.) ... 399 

Marais v. Andrews (S. Af.) ... ... ... 519 

Marbella Iron Ore Co. v. AUen (1878) ... 169 

Marchant, Re, PiT p. Frarey (1908) ... ... 136 

MardeU r. Curtis (1899) 393 

Margetts, Ex p.. Be Glatton Land-Tax (1840) 306, 

307 

V. Moriey (1832) 306 

Marianski v. Cairns (1862) 267, 269 

Mariot v. Mascal (1588) 432 

Maritime Bank of Dominion of Canada v. 
Stewart (Can.) ... ... ... ... 137 

Markham v, Stanford (1863) 438, 439 

Marks, Ex p., R. v. Carter, etc, JJ. (1907) ... 62 

Marks v. V^daor Corpn. (Can.) ... 243, 244 


PAGB 

Marlborough’s (Duke) Settlement, Be (1802) 285, 

286 

Marlow (Doe d.) v. Wiggins (1848) 354, 855, 428 

Marr (Doe d.) v. Watson (Can.) ... ... 352 

Marrin v. Graver (Can.) 424 

Marsden v. Lancashire A Yorkshire Ry. Co. 

(1881) 132 

Marsden’s Estate, Be, Withington v. Neu- 
mann (1889)... 173 

Marsh v. Coppock (1840) 227 

V. Estcourt (1889) 621 


173 

227 

621 

244, 249 
376, 379, 380 

261 

Co., Ltd. 
390 


V, Estcourt (1889) 

V. Isaacs (1876) 24 

Marshall v. Berridge (1881) ... 376, 371 

V. Cates (Can.) 

V. Coupon Fiuniture Co., Ltd 

(Aus.) 

V. Eure (1637) 222, 223 

V. Fox (1871) 92,93 

V. Mackintosh (1898) ... ... 425 

V. Queenborough Corpn. (1823) ... 384 

v. Schofield A Co. (1882) 604 

V. Spicer C911) ... ... 31,44 

Marshall & Hendrie v. R. (S. Af.) 43 

Marsland r. Hole (1888) 133, 134 

Martaine v. Hardy (1555) ... ... ... 360 

Martel v. Dubord (Can.) ... ••• ... 172 

Martin, Ex p. (1876) 68, 70 

, jle (Aus.) 25 

^ V. Barker (1881 ) ... ... ... 70 

- Emmoto (1816) ... ... •• 179 

r. Moore (Can.) ... *• 137 

— — V. Pridgeon (1859) ... ... *•. 69 

r. Pycroft (1852) 389, 420 

V. Smith (1874) ... 469, 470, 471 

(Doe d.) r. Watts (1797) 470 

— - - V. Whittier (Aus.) ... ... ••• 95 

Martin A Godfrey, Ex p., R. v. liiconsos Re- 
duction Board (Aus.) 62 

Marwick t?. Codlin (1874) ... .. 

Mason r. Babington (Can.) 138 

V. Johnston (Con.) ... •• ••. l^i 

V. Vickery (1804) ... *. • • 223 

Mason A Scott, Be (Can.) ... ... 498 

Massey v. Morriss (1894) ... ... 102, 103 

Massey-Harris Co. v. Whitehead (Can.) ... 160 

Masson, Be, Morton v. Masson (1917) 198, 207 

Master v. Milner (1822) ... ••• • ^03 

Masters, Ex p., R. v. Fry, etc. .JJ. A Stoker 

(1898) 

Mather v. Bailey (1814) 

Matheson V. Bums (Can.) 

Mathias v. Mathias (1868) 

Mathuris v. Westroray (1698) 

Matthews v. Jenkins (Can.) ... 

V. Smallwood (1910) 

Matures V. Westwood (1698) ... ... 49( 

Maughan, Ra: p. (1876) ... ... 

, Be, Ex p. Monkhouse (1885) 

Maunsell v. O’Brien (Ir.) 

Mayer r. Southey (1892) ... ... •” 

Mayhew V. Suttle (1854) ... ... 62( 

Maylor V. Lessard (Can. ) 

Mayn V. Beak (1696) ... ••• 

Meagher v. Canadian Pacific Ry. Co. (Can.) 

Mears v. Griffin (1840) 

Measures v. McFadyen (Aus.) ... •- 

Mechelen v. Wallace (1837) ... ... 37£ 

Meggeson t*. Groves (1917) 

Mehr r. McNab (Can.) ... ... 

Meisner v, Meisner (Can.) 881 

Melanson, Ex p. (Can.) 

, Ex p., R. V. Kay (Can.) ... .- 

Mellish V. Arnold (1719) ... ... 23^ 

Mellon V. Kings* MunicipaUty (Can.) 

Mellor r. Lydiate (1914) 


... 103 

... 260 
. . 473 

... 277 

... 490 

... 109 

... 445 

490, 492 
... 14 

) ... 366 
... 468 
... 425 

620, 521 
... 108 
... 464 

Can.) 125 
... 246 

... 463 

376, 600 
... 402 

... 453 
381, 887 
... 106 
... 109 

238, 239 
... 222 
... 78 



Table or Cases. 


Ixvi 


PAGE 

mXk>r «. Watidna (1874) ... 61^, 618, 514 

Mdlows V. May (1602) 430 

V. Ulienrelil (1926) 487, 4M 

Jlftsmoianduni (1875). ... ... ... ... 128 

Mepcera' Co. v. Auction Mart Co. (1866) ... 219 

Merchant Banking Co. v. Maud (1874) ... 180 

Meredith v. Gilpin (1818) 345, 346 

MerraU v. Ecclraiastical Comra. for KngUnd 

(1869) 469 

Merrick r. L’Efiporance (Can.) ... ... 443 

Merri© v. McKay (N.Z.) 400, 476 

Meskin v. Hickford (1624) 461 

Metcalf’s Case (1690) 238 * 

Metcalte v. Deane (1690) ... ... ... 230 

V. Puhrertoft (1813) ... ... ... 165 

V. Venables (N.Z.) ... ... ... 449 

Metropolis Police Comr. v. Donovan (1903) 111 

Metropolitan District By. Co., Ltd. v, Earl’s 

Court, Ltd. (1911 > 492 

Metropolitan By. Co. v, Fowler (1893) ... 299 

Metropolitan Water Board r. Johnson & Co. 

(1913) 197 

Meux r. Humphries (1828) ... ... ... 113 

Meyer v. Gilmer (N.Z.) 261 

Meyers V. Meyers (Can.) ... ... ... 156 

Meynell v. fiurtees (1864) ... ... ... 417 

r. (1865) 417 

Michaud v. Canadian Nortiiorn Bv. (Can.) ... 212 

Michelinv. Wallis (1837) ... ‘ 376 

Michigan Trust Co. v. Canadian Ihiget Sound 
Lumber Co. (Can.) ... ... ... ... 183 

Middleton, A’d; p. (Alia.) ... ... ... 20 

V. Gill (1812) 178 

V. Greenwood (1864) ... 416, 427 

V. Magnay (1864) ... ... ... 423 

V. Wheeler (1093) 166 

Midland By. Co. r. McDougall (Can.) ... 265 

Migner v, 8t. I.awrenco Fire Insurance Co. 

(Can.) 199 

Milch V. Coburn (1911) ... ... ... 422 

Mildred v, Austin (1869) ... ... ... 160 

Miles, i?c, JS'ic p. Turnbull (1889) ... 136 

V. Bogers (Can.) ... ... ... 22 

Miles Brothers Incorporated r. Bell ((’an.) ... 236 

Mill r. Croft (N.Z.) 472 

Millar v. Campbell (Scot.) ... ... ... 36 

Miller V. Allen (Can.) ... ... ... ... 475 

V. Dudley JJ. (1898) 93, 94 

— V. Finlay (1861) 383 

V. Jenner (N.Z.) ... ... ... 360 

V, Konhardt licensing Court (S. Af.) 24 

- — V, ManwaHng (1036) ... ... 460, 461 

(Doe d.) V. Noden (1797) 362 

V. Stewart (Scot.) ... ... ... 618 

V. Trets (1698) 248 

MiUer &> Aldworth, Ltd. v. Sharp (1899) ... 387 

Milliner Bobinson (1600) ... ... ... 430 

Mills, Re, Re Vancouver Licensing Boartl 

(Can.) 46 

V. Parmer (1816) ... ... ... 206 

tJ. Haywood (1877) ... ... ... 477 

t). I-ondon County Council (1925) ... 184 

V. Mills (Can.) ... ... ... ... 166 

V. Snowball (1689) ... ... ... 226 

Milmore v. Woodstock Town (Can.)... ... 222 

Milton A. Thomas* license, Re (Can.) ... 26 

Milward V. Thatcher (1787) ... ... ... 206 

Minna Craig S.8. Co. v. Chartered Mercantile 
Bank of India, London & China (1897) 127, 128 

Minnett, Ex p. (1884) 28 

Minogue, Ex p., B. v. Nicolson (Aus.) ... 26 

Mirehouse i;. Bennell (1833) ... ... ... 181 

Missouri S.S. Co., Re (1889) ... 203 

Mitchell V, Crawshaw (1903) 88 

V. Croydon JJ. (1914) ... 60, 70 


PAGE 

MltcheU V. Mimiiett (1816) 

r. Mortgage Co. of Canada (Can.) 379 

V. Steward (1866) 489 

Modlen V. Snowball (1861) ... ... 399,490 

Mogg V, Lord Baglan & St. Amaud Gold 

Mining Co. (No liability) (Aus;) 378, 

38^ 

r. Yatton Overseers (1880) 593 

Mohesh Chunder Biswas v. Gootoopersad 
Bose (Ind.) ... ... ... ••• ••• 3^ 

Moir V. Pahoaatier (Can.) ... ... •. 477 

Molesworth r. Howard (1845) ... ... 462 

Mohneux r. Molineux (1607) ... ... ... 262 

Molloy V, Egan (Ir.) ... ... ... .. 405 

V. Stack (Ir.) ... ... ... ... 94 

V. Stomo (Ir.) ... ... ... ... 395 

Molson V. Barnard (Can.) ... ... ... 137 

Molsons Bank v. Kobertson (Can.) ... ... 262 

Molyneux v. Bichard (1906) ... 398, 416, 417 

Monaghan & Co. V. McLean (Can.) ... ... Ill 

Monday v. Hurley & Bond (1827) ... ... 311 

Monindro Chunder Sircar v. Moneeroddeen 
Biswas (Ind.) ... ... ... .. 491 

Monkhouse, Ex p., Re Maughan (1885) ... 366 

I t,. Hay (1820) 251 

Monroe V. Kerry (1710) ... ... 347,348 

Montagu, Re, Derbishire r. Montagu (1897) 275, 

279 

Montague r. Smith (1851) ... ... ... 262 

Montgomery, A’* p. (Aus.) ... ... ... 97 

Montreal Street By. Co. v. Normandin (1917) 213 
Moodie v. Mackenzie (Can.) ... ... ... 247 

Moody V. Faulkner (Can.) ... ... ... 247 

r. King (1825) 186 

V, Penfold, Re Lashmar (1891) ... 187 

V. Wells (Dean k, Chapter) (1856) ... 312 

Mooney v, McKeand (Aus.) ... ... ... 77 

V. Still (Aus.) ... ... ... 77 

Moor V. Vaughan (1595) ... ... ... 225 

Moore, Ex p.. Re Faithhill (1885) ... 129, 130 

Blake (1816) 409 

_ t*. Ix>ng (Ir.) ... ... ... 446, 447 

— V. Marrabl© (1866) ... ... ... 405 

Moore’s Settled Est/ate, (Can.) ... ... 279 

Morgan, Ex p. (1870) ... ... ... ... SO 

Aylesford Licensing JJ. (1906) ... 61 

d. Dowding t\ Bissell (1810) 343, 366, 

308, 370 

v. Land Tax Deputy Federal Comr. 

(Aus.) 300 

- \\ London General Omnibus Co. 

(1883) 201 

London General Omnibus Co. 

(1884) 201 

- - — (Doe d.) V. Morgan k Powell (1844) 367 

— V. Morris (1858) 256 

■“ — — — V. O’Began (Can.) ... ... ... 213 

— — V, Palmer (1824) ... ... ... 46 

(Doe d.) V. Powell (1844) 367, 368, 440 

V. Rhodes (1834) 401, 414 

Morison v. Edmiston (Aus.) ... ... 369, 390 

V. Hall (Aus.) 492, 493 

V. McKay (Nfld.) 67 

Moritz V. Knowles (1899) ... ... ... 871 

Morneault, Ex p., Ex p, Tardiff, H. v. Plant 

(Can.) 106, 107 

Moro Vithal v, Tukaram V alad Malhar ji ( Ind. ) 466 

Morphett v. Jones (1818) 381, 384 

Morris, J&’a? p. (1907) ... ... ... ... 240 

V, Davies (1828) 244 

V. Elme (1790) 436 

V, Montague (N.Z,) 440 

(Doe d.) V. Rosser (1802) ... ... 367 

V. Vivian (1842) 238 

Monish v. Hall (1863) ... ... ... 604 



Tab*,® g® Casks. 


Ixvii 


PAGB 

McArish v. St.Maiy Abbottsr(€htircltwarden8, 

€te.) (1863) 604 

Morrii^n, Earp.^ B. r. Sheffldd W. (101^ ... 56 

— — , Escp.j B. r. South Shields LicenMav 

JJ. (1011) 82 

— V. Land Tax Federal Comr. (Aua.) 306 
Morrissy v. Clements (Aiis.) ... ... ... 466 

Morse v. Kizer (Can.) 166 

— — V. Tucker (1846) 176, 177 

Mortal V, Lyons (Ir.)' 382 

Mortimer V. Orchard (1793) ... ... ... 419 

— V. Shortall (Ir.) 480, 481 

Morton v. MaSson, Be Masson (1917) ... 198, 207 

Morvey r. Maynard (Can.) ... ... 263,264 

Moses r. Taylor (1862) ... 489 

Moss, Re, Eaj'p, Mactm (S. Af,) ... ... 12 

Moss V, Oallimore (1779) ... ... ... 183 

Mostyn v. West Mostyn Coal & Iron Co. 

(1876) 478, 479 

Mott t?, Tumage (1866) ... 446 

Mould r. Griffiths (1844) 264, 256 

Moulin V. Ballison (1637) ... 244 

Mounson A West^s Case (1688) 237 

Mount Edgcttmbe (Earl) v. Inland Bevenue 

Conrrs. (1911) 447 

Mount joy (Lord) & Huntington’s (Earl) Case 

(1583) 502, 506 

Mountjoy’s (Lord) Case (1589) ... ... 430 

Moimtnoy v. Collier (1853) ... ... ... 352 

Mourant v. Quenault (Aus.) ... ... ... 470 

Mouritzen v. White (Aus.) ... ... ... 85 

Muckleston r. Smith (Can.) ... ... 512 

Muir tr. Keay (1875) 11 

Muirhead r. Evans (1851) ... ... ... 218 

Mulcahy v, B. (1868) 223, 224, 226 

Mulhallen r, Marum (Ir.) ... ... ... 479 

Mullins V. Collins (1874) ... ... ... 92 

Mumford v. Stohwasser (1874) 402 

Mundy v, JolHffe (1839) ... 384, 398, 420 

Mundy’s Settled Estates, Re (1891) 286, 292 

Municipal Clauses Act, Re, Re Wah Yun A Co. 

(Can.) 8 

Municipal Freehold Land Co. v. Metropolitan 
& District Bys. Joint Committee (1883) ... 509 

Munns v. Bum, Re Crosley (1887) ... ... 135 

Murchison v. Marsh (Can.) ... ... 222, 223 

Murdoch v, Minneapolis Threshing Machine 

Co. (Can.) 187 

Murgatroyd v. Old Sillcstone A Dodsworth 
Coal & Iron Co., Ltd., E^ p. Charlesworth 

(1895) 394, 395 

Mumane v. Adams (Ir.) ... ... ... 81 

Murphy v. Scarth (Can.) 400 

r. Wadick (Aus.) ... ... ... 398 

Murray V. Freer (1893) ... 33 

Musgrave V. Graham (Aus.) ... ... 82, 83 

Muskett r. Hm (1839) ... 500, 614,516 

Muttylall Sen Deskhar Boy (IndJ ^80, 181 

Mutual Tontine Westminster Chambers 
Assocn., Ltd. r. St. George’s TTnion Assess- 
ment Comrs. (1871)... ... ... ... 516 


Kadeau v. Theriault (Can.) ... 230,231,238 

KapW V. Daniel (1836) 234, 266 

Kapper v. Fanshawe, Re Greer (1895) 124, 126 

Kan^tt V. Narracott Hesketh (1864) 259, 260 
Nash n. Cochrane (1839) 412 

f ational Savings Bank Assocn., Re, Brady’s 

Case (1867) 386 

Kaval^ Military & CSvil Service Co-operative 
Society of South Africa, Ltd., Re (1903)... 1^^ 


Neale v. Gordon Lennox (Lady) (1902) ... 129, 

130 138 

V. Mackenzie (1836) 456*, 457 

V. (1837) ... 407, 414.466,457 

V, Postlethwaite (1841) 168 

«?. Sweeney (1832) ... 424,425,449 

V. Swind (1832) 424, 426, 449 

V. Wyllie (1824) 495 

Neame v, Moorsom (1866) 311, 312 

Neate v. Marlborough (Duke) (1838) ... 167 

V. Pink, Ex p. Fletcher A Yates (1851) 434, 

435 

Neave r. Moss (1823) 362, 363 

Needes, Ex p., B. r. Bird (1898) 47 

Negus, Re (1896) ... ... ... ... 461 

Neill r. Land Tax Federal Comr. (Aus.) ... 302 

V. Neill (Ir.) 279, 280. 281 

Neilson r. Dunsmore (Scot.) ... ... ... 83 

Nelsham v, Selby (1872) ... ... . . 879 

Nemerovsky V. McBride (Can.) ... 263 

Nesbitt r. Meyer (1818) 411 

V. Parrett (1902) ... ... ... 260 

Nesham v. Selby (1872) 372, 379 

Netthorpe v. Adeane’s Trustees, Re Bradley 
Haverstoe Land-Tax Comrs. (1851) ... 806 

Nettleton v. Prescott Municipal Corpn. (Can») 261, 

252 

Neve v. Flood (1864) 171 

Nevill, Ex p., B. v. Monmouthshire JJ. (1913) 67, 

58 

New Brunswick By. Co. v, Murray (Can.) ... 214 

New Callao, (1882) 1 97, 198 

New Biver Co. v. Great Arawell Land Tax 

Comrs. (1867) ... 306,306 

— r. Hertford Land Tax Comrs. 

(1857) 306, 806, 310 

New South Wales Taxation Comrs. r. Palmer 

(1907) 183 

Newberry v, Duiban Municipality (8. Af.) ... 23 

Newby v. Hamson (1861) ... 500, 601 

r. Sims (1894) 7 

V. Singleton (18.32) ... ... ... 249 

Newcombe V. Green (1743) ... 258 

Newell V, Lyttelton Times Co., Ltd. (N.Z.) 202 

Newhook V. Byan (Nfld.) ... ... •. 81 

Newman, Re (1867) 460 

v. Bendyshe (1839)... ... .. 98 

V, Bradshaw (Can.)... ... ... 137 

r. Hardwicke (Earl) (1838) ... 98 

V. Punter (1655) ... ... 226,226 

(Doe d.) V. Busham (1862) ... 202 

Newman’s Settled Estates, Be (1874) . . 291 

Newson V. Pender (1884) ... ... 207 

Newton v. Conyngham (Lord) (1848) ... 173 

V, Grand Junction By. Cb. (1840) ... 176 

— _ - V, Harland (1840) 267 

V, West Biding Yorkshire JJ. (1883) 68 

Newton, Chambers & Co., Ltd. v. Hall 

(1907) 310 

Newton’s Settled Estates, Re (1889) 282,284,286, 

286, 293 

— Be (1890) 282,284,286, 

280, 293 

Nicholas V. Davies (1914) ... ... 47,70 

Nicholl (^o d.) V. Bower (1862) ... 350, 857 

NichoUs V, Cross (1846) 449 

V. Leeson (1747) 302 

Nicholson V. Hood (1842) ... ... 101,102 

V. Smith (1822) 427, 428 

Nicoll V. Penning (1881) 8 

Nightingale v. Union CoUiery Co. (Can.) ... 263 

Nisbet V, Nisbet (Aus.) ... ... ... 168 

Nix V. Nottingham JJ. (1899) ... •. 62 

Noakes v, Noakes A Co., Ltd. (1907) ... 56 

Noble V. BilUngs (Can.) 243 



Ixviii 


Table of Cases. 


PAGE 

Noble Five Consolidated Mining &; Milling 
Co., Ltd. V, Last Chance Mining Co., Ltd. 

(Can.).,. • 195 

Noblett V. Hopkinson (1906) ... ... 95, 96 

Norfolk (Duchess), Be, Ex p, Prickett (1818) 460 
Norman, Be, Ex p. Bradwell (1886)... 182, 199 

V. Beamont (1744) ... ... ... 232 

Norris v. Jackson (1862) 413 

Norrison, Exp., R. v. South Shields Licensing 

JJ. (1911) 82 

NortclilTe V. Warburton (1862) ... ... 160 

North British & Mercantile Insurance Co. v. 
London, Liverpool &, Qlobe Insurance Co. 

(1877) 202,203 

North Eastern Marine Engineering Co. v. 

Leeds Forge Co. (1906) 143, 153 

North Eastern Ry. Co. v. Hastings (Lord) 

^^(1900) 454,455 

North Sydney Investment Co. (Liquidator) 

V. Taxation Comrs. (A us.) 302 

North Western Hotel, Ltd. v. Rolfes, Nebel 

& Co. (S. Af.) 519 

Northcote V. Brunker (Can.) ... ... ... 110 

Northern Club & Cafe Co. v. Whimster ((.An.) 107 

Northumberland Avenue Hotel Co., IJd., Be, 

Sully *8 Case (1886) 426 

Northumberland Avenue Hotel Co., Ltd., Be, 

Sully ’s Case (1886) ... ... ... ... 426 

Northwick, Ex p.. Re Ijondon & Birminghain 

R,y. Co. (1834) 312 

Norton v. Compton, Re Compton (1884) ... 12H, 

131, 138 

r. Gregory (1895) 169 

V. Harvey (1074) 434 

V. Herron (1826) 375 

V. Norton (1908) 132 

Norton & Adams v. Thomlynson (1064) ... 106 

Norval V. Pascoe (1804) 510 

Nowlan, Rc (Ir.) 216 

Nugent, Ea? p. (Can.) ... ... ... ... loO 

, Ex p., 11. V. Kay (Can.) 76 

Nunn r. Fabian (1866) ... ... ... 337 

Nunneley, Ex p.. Re Times Life Assurance A 

Guarantee Co. (1870) 198 

Nuri Miah v. Ganges Sugar Works, Ltd. 

(Cawnporo) (Ind.) ... ... ... ... 129 

Nurse v. Seymour (Lord) (1851 ) 403 


0 . 

Oberlin r. McGregor (Can.) ... ... 342 

O’Brien, Re (Can.) 137 

, Be, R. V. Lancashire JJ. (1891 ) ... 18 

V. Jarrett (N.Z.) 430 

V. R. (Ir.) ... ... ... 218 

O’Connell v. R. (1844) 222. 223 

O’CJonnor, Ea; j). (1877) ... ... ... 32 

■ V. Bradshaw (1850) ... ... 247 

1?. Goldie (N.Z.) ... ... ... 19 

V. Lawson (1843) 218 

V. Malone (1839) 236 

O’Donnell V. Guinane (Can.) ... ... ... 137 

O’ Donohoe V. Bourne (Can.) ... ... ... 130 

O’Driscoll’s Application, Be, Ex p. Frethey 

(N.Z.) 24 

— , Be, Ex p. Gauk- 


rodger (N.Z.) 

O’Fay V. Burke (Ir.) ... 

Offln V. Rochford Rural Council (1906) 

Ogden V. Fossick (1862) 

Ogilvie V. Foljambe (1817) 

O’Grady v. L^mte (Can.) 

O’Hara v. Cameron (Scot.) 

O’Hare, Ex p., R. v. Thomas (1914) 


20, 27 
... 881 
146, 147 
416 
379 
130 
76 
197 


Oldaker r. Wilson (1843) 

Oldershaw (Doe d.) v. Breach (1807) 
Oldershaw r. Holt (1840) 

Oldham JJ. v. Gee (1902) ... 

Oliphant V. Leslie (Can.) 

Olive V. Belyea (Can. ) . . . 

V. Smith (1813) 

Oliver v. Suttie (Scot. ) 

O’Malley V. Elder (Aus.) 

O’Meara v. Wellington Corpn, (No. 2) (N.Z.) 

Omelaughland v. Hood (1639 ) 

O’Mullin V. Bishop & Murphy (Can.) 

O’NeU, Re (Nfld.) 

V. Lingham (Can.) 


O’Neill, Exp., R. v. Peck (Can.) 
Onions v. Cohen (1866) 

V. Naish (1819) 


PAGE 
... 266 
391, 392 
... 426 

38, 39 
128 
220, 235 
... 204 
... 47^ 

... 239 

266, 
266 
362 
243 
94 
387 
108 
407 
235 

Onslow V. Inland Revenue Comrs. (1890) ... 122, 

126, 120, 131 

Ontario Asphalt Block Co. v. Montreuil (Can. ) 477 
Ontario Lime Assocn. v. Grimwood (Can.) ... 171 

Ontario Temperance Act, Be, Renaud’s Ap- 
plication (Can.) ... ... ... ... 106 

Oriental Financial Corpn., Be European 

Central Ry. Co. (1876) 

Orme V. Crock ford (1824) 

Ormerod’s Settled Estates, Re (1892) 

Ormrod’s Settled Estates, Be (1892) 

Orwell Park Estate, Be ( 1 894 ) 

, Re (1904) 

Osbaldiston v. Wangaratta Licensing 
(Aus.) 

Osborn v. Marlborough (Duke) (1866) 

( Isbomo to Rowlett (1880) ... 

Osborne v. Earnshaw (Can.) ... 

Osment v. Dundas ( Can. ) 

Osten V. Dunedin (Arpn. (N.Z.) 

O’Sullivan v. Brown (N.Z.) ... 

Oulton V. Bowser ( Can . ) 

V. Morse ((An.) 


165 
... 264 

... 277 

277,292 
285, 293 
282, 285 
JJ. 

36 

... 404 

181, 182 
437, 438 
... 406 

... 262 
... 436 

... 237 

... 223 

Outred V. Keddell (N.Z.) ... ... 07, 68 

Overstone’s (I^rd) Settled Estates, Be (1907) 280 

Oveiiion i\ Hunter (1859) ... ... ... 94 

158 
77 
146 
239 
112 
348 


Owen, Be (1894) 

V. L^gford (1891) 

V. Owen, Be Staples (1910) 

— -- V. Warburton (1805) ... 

Owens V. Porter (1830) 

Oxenden (Driver d.) v. Lawrence (1779) 
Oxford V. Provand (1868) 

Oxford Corpn. v. Oow (1893) 

Oxley V. James (1844) 


372, 373, 419 
418, 433 
409, 485, 494 


P. 


Pacey v. London Tramway CJo. (1876) ... 199 

Pach]^ V. Ludwig (Can.) ... ... ... 382 

Paddington (Churchwardens) v. WiUesden 
(Churchwardens) (1863) ... ... ... 344 

Pagani v. Pagani (1860) ... ... ... 136 

Page, Re, HiU v. Madgate (1910) ... 132, 133 

r. Broom (1840) ... ... ... 402 

V. (1842) 402 

Paget V. Marshall (1884) ... ... ... 481 

Pain V. Coombs (1867) ... 382, 383, 886, 406 

V. Dixon ((An.) ... ... ... 382, 438 

r. Malory (1601) 846 

Palk (Doe d.) v. Marchettl (1831) ... ... 491 

Palmer, Ex p., R. v. Kerr (Aus.) 126 

V. Crowle (1738) 260 

V. Ekins (1728) 360, 868 

Jolmson (1884) ... ... 187,197 


V. Rich (1897) 


431 



Table of Cases. 


Lsiz 


PAGE 

Palmer v. Spring (Ir.) 488 

V, Tnatcner (1878) 11 

v. Thorpe (1689) 456 

V, White (Ir.) 376, 382 

Pandorf t;. Haixulton (1886) 186, 188 

Panel v. Moor (1664) 260 

Panton v. Jones (1813) 357 

Papworth v. Battersea CJorpn. (1916) ... 198 

V. (1916) ... 198 

Paramena One One v. Havelock Ijicensing 

Committee (N.Z.) 13 

Paramour v. Yardley (1679) 490 

Pargeter v, Harris (1846) ... ... 351, 362 

Pans Chocolate Co. v. Crystal Palace Co. 

(1856) 417 

Parker v. Deputy Federal Comr. of Land 

Tax, Tasmania (Aus.) 302 

V. Falkiner (Aus.) 269 

V. Frith (1819) 410 

r. Gravenor (1656) 466 

V. Green (1862) ... ... ... 93 

v» Harris (1909) ... ... .... 72 

V, Manning (1798) 358 

V. Morrell (1848) ... 180 

V. Plummer (1663) ... ... ... 402 

v. Sell (Aus.) ... 431 

V, Smith (1845) 379, 398 

V. Sutherland (1917) ... ... ... 103 

V. Taswell (1858) ... 416, 419, 468 

V. Thornton (1726) 225 

1?. Tootal (1866) ... ... ... 186 

V. Whyte (1863) 486, 491 

Parkes v. Dudley JJ. (1913) 64 

V. Great Western Ry. Co. (1842) ... 254 

Parkhurst V. Lowten (1819) ... ... ... 206 

Parkin v. Thorold (1852) 197 

Parkinson v, Simon (1895) 184 

Parks, £*0; p. (Can.) ... ... ... ... 77 

Parlby’s Case (1871) 203 

Parman v. Bowyer (1598) ... ... ... 251 

Parmenter v. Webber (1818) ... ... ... 483 

Parry v. Deere (1836) ... 448 

V. House (1817) 351 

Parsons, Bx p., R. v. Middlesex JJ. (1871) 38, 39 

, Me, Stockley v. Parsons (1890) ... 202 

Partington, Me, Reigh v, Kane (1902) ... 291 

Partridge r. Sowerby (1802) 399 

Pascoe r. Pascoe (1837) 484 

Pasquier v. Neale (1902) 80 

Patchell, p. (Can.) ... ... ... ... 74 

Pater, JE'rp. (1864) ... 269,270 

Paterson v, Moeraki Licensing Committee 

(N.Z.) 36 

u. Norris (1914) ... ... ... 518 

V. Reuccassel (Scot.) ... ... 89 

Patman V. Harland (1881) 897 

Patterson, Ex j)., Stewart v, Braun (Can.) ... 125 

V. Farrell (Aus.) ... ... ... 301 

V, Langley (Can.) 161 

V. Smith (Can.) 352 

Pattle V, Homibrook (1897) ... ... ... 372 

Patton, Ex p., R. v, lawman, etc., JJ. & 

Duncan (1898) 34, 07 

— McDonald (Can.) ... ... ... 109 

Paul r. Joel (1868) 190, 191 

V. (1869) 190, 191 

V. Knight (1732) 218 

V. Meek (1828) 446 

Paulin, Exp., R. t>. Dugas (Can.) 106 

V. HaMy (1682) 362 

Paulson V. Beaman (Can.) 139 

Paxton V. Newton (1854) 411 | 

Payne v. Esdaile (1891) 124 

r. Grey, Me Stamford 8c Warrington 

(Eari) (1916) 276.290 


Payne v. Thomas (1890) 90 

Peach V. McCarthy (Aus.) ... ... ... 94 

Peacock's Case (1611) 227, 228 

Pearce v. Cheslim (1835) 428, 429 

V, Shard (1828) 488, 489 

V. Stevens (N.Z.) 408 

Pearse v. Gill (1877) 97, 93 

V. Morrice (1832) ... 445 

v. Rogers {I860) 226, 227 

Pearson v. Broadbent (1871) 75 

v. Fisher (1876) 214 

V. Inland Revenue Comrs. (1868) ... 447 

V. Knapp (1833) 405, 414 

v. Pearson (1884) 187 

(Doe d.) V. Ries (1832) ... 439, 440 

Pease v. Courtney (1904) ... ... ... 422 

Peck V. Sun Life Assurance Co. of Canada 

(Can.) 154 

Peckover v. Defries (1906) 76 

Pedder v. Gleeson (Aus.) ... ... ... 42 

Peers v. Sampson (1824) 343 

Pegg V. Wisden (1852) ... 473, 475, 476 

Pegge V. Metcalfe (Can.) ... ... ... 156 

V. Skynner & Richai’dson (1784) ... 402 

Peirse v. Sharr & Claughton (1828) ... 488, 489 

Pemberton v. Wire (1854) 404 

Penley V. Watts (1841) ... ... 493,495 

Penman V. Mackay (Scot. ) ... ... ... 474 

Pennell, Ex p.. Me Keasley (1841 ) 163 

Penn^ v. Wairau Licensing Committee 

(N.Z.) 24, 68 

Pennington v. Pincock (1908) ... ... 90 

(Doe d.) V. Taniero (1848) 364, 470 

Penny v. Avison (1861) ... ... 159, 160 

Pentland v, Stokes (Ir.) ... ... ... 369 

Perchard 1^. Heywood (1800) ... ... ... 304 

Percy V. Hall (1903) ... ... ... ... 442 

Perdkau r. Moore (Aus.) ... 236, 237, 240 

Perkins, p. (Can.) ... ... ... ... 109 

Pemette v. Clinch (Can.) ... ... ... 445 

Perring v. Brook (1836) ... ... 366, 368 

Perry v. Allen (1845) ... ... ... ... 172 

V. Selway (Aus.) ... ... ... 382 

V. Walker (1866) 494 

Pertap Chunder Ghose v. Mohendranath Pur- 

kait (Ind.) 479 

Peterborough Corpn. v. Wilst}iori)e Over- 
seers (1883) 123 

Peters V. Frecker (Can.) ... ... ... 606 

V. Sanderson (Can.) ... ... ... 138 

V. Silver (Can.)... ... ... ... 266 

Peterswald v. Bartley (Aus.) ... ... ... 10 

Petherick v, Sargent (1862) ... ... ... 96 

Petrie V. Hannay (1789) ... ... ... 206 

V. (1790) 258 

V. Rideout (Can.) ... ... ... 106 

Phelan V. Ross (Can.) ... ... ... ... 67 

V. Tedcastle (Ir.) ... ... ... 880 

Pheysey r. Pheysey (1879) ... ... ... 131 

Philip V. Elginshire Assessor (Scot.)... ... 43 

Philipps V. Rees (1889) 188 

PhUips V. Fowler (1735) 238, 239 

Phillunore v. Lane (1925) 619 

PhilUp (Doe d.) v. Benjamin (1839) 439 

PhiUipps (Doe d. ) r. PhiUipps (1840) ... 428 

PhiUips, Fa? p. (1812) 312 

, Fa? p. (1877) 48 

, Ex p.. Be Watson (1887) 132 

v* Dance (1829) ... ... ... 263 

V. Edwards (1864) 881 

V. Everard (1831) 403 

V. Olenwood Lumber Co. (Nfld.) ... 601 

V. Hartley (1827) 367 

1). Lord Advocate (Scot.) ... ... 43 

V. Miller (1875) 499 



Tasle of Omss. 


PAGE I 

Pliinips V. Pearce (1826) 368, 368 | 

Hdllips (Doe d.) v. Poe (1822) ... 617 

Pidl]i^ & Farquhar, etc. Be, P. v. 


ttps (1873) 

►tt V. Jones (1834) 


aHpotf V. Jones (1834) 113 

— V. Lehain (1876) ... ... ... 169 

Plupps V, Sculthorpe (1817) ... 348, 367 

Picard V, Great Northern Py, Oo- (1883) ... 219 

Pickering v. Thompson (Ir.) 214 

Pickett V. Packham (1868) ... ... ... 475 

Pkikfords, Ltd. v. London <& North Western 

By. Co. (1906) 200 

Pictcm Pailway Damages, Me (Can.) ... 137 

Hdgeon v. Legg (1857) 100, 101 

Piggott V. French (Can.) ... ^ ... Ill; 

V. Stratton (1869) 496, 497 

Pike V. Byre (1829) 486, 489 I 

V. Polytechnic Institution (1869) ... 231 

Pilgrim v. Auction Mart Oo. (1866) ... ... 2X9 

V. Windsor Division of Berkshire JJ. 

‘(1870) 08 

Pilkington t;. Boss (1014) 80 

Pilling V. Annitage (1805) . . ... ... 386 

Piison V. Spratt (Ir.) ... ... ... ... 399 

Pine u. Barnes (1887) ... ... ... 96 

Pinero v. Judson (1829) ... ... ... 441 

Pink Neato (1861) ... 434,436 

Pjper V. Simpson (Can.) ... ... ... 444 

Pistor V. Cater (1842) ... ... ... 398 

Pitchakutti Chetti v, Kamala Nayakkan 

(Ind.) ... 468 

Pitcher v, Pobeits (18^) ... ... ... 178 

PMeld V. Kimball (Can.) 226 

Pizer 1 ?, Fraser (Can.) ... ... ... 17 

Plaxton V. Dare (1820) ... ... ... 452 

Pleadal’s Case (1670) ... ... ... ... 364 

Pledge V. Carr (1806) ... ... ... 186,194 

V. White (1896) 186, 194 

Pletts V. Beattie (1896) 79 

V. Campbell (1896) 78, 79 

Plevin (Doe a.) v. Bipwn (1837) ... ... 359 

Plowden (Wright d.) v, Cartwright (1767) ... 402, 

466 

Pluck V. Digges (1831) ... ... ... 483 

Plummer, Be (Aus.) ... ... ... ... 66 

V. Webb (1610) 513 

Plunket V. Kipgsland (Lord) (1746) ... ... 418 

v,—~ (1749) 254 

Plunkett V. Deaso (Ir.) ... ... ... 414 

Pl^outh Bieweries, Be, Be Prince Arthur 
Public House, Plymouth (1018) ... ... 65 

Pocock V, Carter (1912) ... ... ... 466 

Police Comr. v, Donovan (1903) ... ... Ill 

Police Comrs. v. Caitman (4896) ... ... 86 

Pollock V, Lands Improvement Co. (1888) ... 206, 


V. Babbits (1882) 

V. Stacy (1847) 

Poncia v. McDonnell (Can.) 
Pontifex v, Foord (1884) 


... 65 

... 466 

... Ill 
... 86 
... 206, 
296 
... 123 

... 486 

171, 172 
495, 496 


Ponting V, Huddart, PaikLor & Co., Ltd. 

‘(A.UB*) ... • 236 

Poole V. Bentley (1810) !.*. 489, 440 

V. Whitcomb ,( 1862) 246, 246 

Pooley’s Trustee v. Whetham (4886) ... 207 

Popple V. Sylvester (1882) ... ... ... 164 

Poppleton V. Buchanan (1858) ... ... 809 

Porrett v, Barnes (1823) 406 

Port Blizabeth Licensing Court ti. ^Ooxford 

(S. Af.) 24 

Port© V. Irwin (Can,) 126 

Porter v. Drew (1 880) 488, 491 , 492 

Portingell, Ex p, (1J892) 17 

Portland & Xi^caeter Steam 'Ferry Co. o. 

Piatt (Can.) 228 


Portmoi'e (Lord) v. Goring (1827) ... ... 4^ 

Post V. I^angell (Can.) ... 

Poulett (Earl) v. Somerset j(1871) 277 

Poultney r. Holmes (1720) 484 

Ponlton r. Moore (1913) ... 

r. (1916) m 

Pousley r. Blackman (1621) ... ... •“ 441 

Ponssett & Lambton 4iuart©r Sessions, Be 

(Can.) 213 

Pow v. Davis (1861) ... ... 389,390 

Powell V, DUlon (Ir.) 376, 406 

V. Lloyd (1828) 4.01 

/ i;, LoveffTove (1866) ... ... 385t 419 

V, Smith (1872) ... 874, 376, 416 

t;. Sonnett (1827) ... - ••• 248,244 

Powell & Thomas v, Jones (Evan) & Co. 

(1005) 343 

Powell-Rees v, Anglo-Canadian Mortgage 
Corpn. (Can.) ... ... •. ••• 134 

Power V. Griffin (Can.) ... .. ••• 367 

Powis V. Dynevor (Lord) (1877) ... 410, 411 

Pownall V. Hood (1861) 197 

Poynder’s Settled Estates, Dickson- 

Poynder V. Cook (1881) ... ... ... 290 

Poyntz V. Fortune ( 1859 ) ... ... ... 406 

Pozzi V. Shipton (1838) ... ... 249, 260 

Pratt, Bar p. (Aus.) ... ... ... ... 36 

V. Thomas (1831) ... ... ... 449 

Predyman -v. Wodry (1606) ... ... ... 433 

Precce V, Corrie (1828) ... ... 484, 485 

Prem Sukh Das v, Bhupia (Ind.) ... ... 466 

Preston v. Buckley (1870) ... ... ... 21 

Pretoria Licensed Victuallers’ Assocn. v. 

Pretoria Liquor Licensing Court (S. Af.) 29 
Price, Bar p.. Be Lankester (1876) ... ... 208 

, Bar p., K. v. Boper, etc., JJ. (1894) ... 26 

v. Assheton (1836) ... ... 414,417 

V. Birch (1842) 392, 398 

tr. Dyer (1810) 388 

r. Griffith (1861) ... 377, 403, 410 

t\ James (1892) 10, 70 

V. Salusbury (1863) ... ... 381,382 

r. (1866) 381,382 

V. Thomas (1831) ... ... ... 449 

V. Williams (1836) ... 201, 421, 460 

Prichard’s Case, Be Warwick & Worcester 


By. Co. (1864) 

Prickett, Bar p,,Be Norfolk (Duchess) (1818) 460 

Priddle & Napper’s Case (1612) ... ... 253 

Prime v, Titchmarsh (1842) ... ... ... 224 

Prince Arthur Public House, Plymoutli, Be, 

Be Plymouth Biwetdes ( 1 918) ... ... 65 

Pringle v. Union Government f(S. Af.) ... 134 

Printing & Numerical Begistering Co., Be 

(1878) 198 

Printing Machinery Co„ Ltd. v. Linotype & 

Machinery, Ltd. (1912) 481, 482 

Prior (Doe d.) v, Ongley (1860) ... 360, 470 

Prior r. Powers (1664) ... ... 238,239 

Pritchard (Doe d). v. Dodd (1833) ... ... 343 

Pritchett v, English & Colonial Byndicato 

(1899) 170 

Prootor V, Nicholson (1885) 112 

Prohibition Act & Tosey, Me (Can.) 107 

Prosecutor’s Expenses, Be (Ir.) ... ... 217 

Prossor v. Phillips (1766) 440 

Provident Clerk’s Mutual Life Assuranne 
Assocn. V. Law Life Assurance ^Society 

(1897) 281 

Provincial Bill Posting Co. v, hm Moor ^ 

Iron Co. (1909) 6Q9, 540 

Prudhomme v. City of Prinoe Bupert Board 

of license Ck>mrB. (Can.) 22 

Pryce v. MomnoutheXuse Canal & Bailway 
Cm. (1879) 181 


irt (S. Af.) 29 

5) 208 

JJ. (1894) ... 26 

414, 417 
392, 398 
388 

* 377, 403, 410 
10, 70 
381,382 
381, 382 

449 

201, 421, 460 
& Worcester 



Table oe Cases. 


Ixzi 


PAGE 

Pifyme v. Tit4;hmai«h (1842) 224 

PtoUc Curaitor, Ex p,. Re Hemer {Am,) ... 212 

Public Trustee v, Paterson ... 366 

PmbUc Works iSe, Em p, iSituddeit 

(Ir.) 296 

PCitey V. Dominion Atlantic Ry. CJo. (Can.) 247 
Pttgh V, Golden Valley Ry. Oo. (1380) ... 187 

V. Leeds (Duke) (1777) 462 

Pttlbrook v. Lawes (1876) ... ... ... 424 

Pumford tu Butler (W.)&Oo^ Ltd. (1914) ... 64 

Punchard v, Tomkins (1882) 161, 162 

Purdon V. Playfair (Can.) ... ... ... 261 

Purkis V, Constable (1859) 93 

V. Huxtable (1869) 93 

Purssell & Deakin’s Contract, Re (1898) ... 397 

Pyke V, Northwood (1838) ... ... ... 477 

Pym, Ex p., Re Land Tax Conirs. (1851 ) ... 306 

V, Blackburn (1796) ... ... ... 461 

Pyman & Co. v, Burt (1884) ... ... ... 177 


Q. 

•Quantock I’. England (177U) ... ... ... 206 

Quarn v. Roe (1706) 346 

^Qudll V. Isitt (N.Z.) 68 

Qmnlan v. Gray (N.Z.) ... ... ... 511 

V, Union Fire Insurance Co. (Can.) 175 

— & Gordon v, 8t. John (^orjm. (Can.) 464 

Quinlane v. Humane (Ir.) ... ... ... 255 

Quinn, Re (Can.) 28 

V, L^them (1901) ... ... ... 183 

V, Paisley Magistrates (8coi.) ... 47 


R. 

R. v. Ah Toon (Aus.) ... ... ... ... 225 

— V. Aho (Can.) ... ... ... ... 233 

— V. Aitken (Can.) ... ... ... ... 108 

V. Alexander (8. A£.) ... ... ... 97 

— V. Allbright (Can.) ... ... ... ... 110 

-- V, Allen (1862) 206 

— y, (Aus.) ... ... ... 243 

— v. (N.Z.) 262 

^ Alley, .Fa; p. Slack (Aus.) ... ... 29 

V. Almon (1770) 260 

— V, Altrincham, Cheshire JJ. (1894) ... 17 

— V. Amendt, jFa; p. A.-G. (1916) ... ... 35 

, R. v. Taylor (X91 6) ... 35,36 

— t;. Anderson (Can.)* •• ••• ••• •• 223 

— V. Andover JJ, (1886) ... ... ... 58 

— V. Anglesea JJ., Ex p. Williams (1896) 15, 17, 

— V, Anglesey JJ., Ex p. Williams (1892) ... 17 

— V, Antrim JJ. (Ir.) 28, 36, 67 

--- V, ArchdaU (1838) 9, 10 

— V, Armagh County JJ. (Ir.) 68 

— V. Armstrong (1922) ... ... ... 234 

— i;. (Can.) ... ... 106,110 

— V, Armstrong, etc., J J., Ex p. Duffy 

(1896) 14, 17 

— V, Ai^ton-under-Jjyne JJ. (1873)... 33, 68 

— V. AspinaU a875) 204 

— V. Athay (1758) 34 

— V. Atkinson (Aus.) 301 

— V. Aulton (1861) 90 

— r. Ayer (Can.) ... ... ... ... 80 

— v. Baird (Can.) ... ... ... ... 105 

— 17. Baker Clr.) ... ... ... ... 217 

— v. Barb (Can.) ... ... ... . . 108 

— V, Bamardo, Goas^’s Case (1890) ... 126 

— V. Barnwell Land &x Comrs. (1709) ... 306 

— V. Barr (1922) 317 

’ — V. Barry (Can.) 100 


- V. 

• V, 

- V, 

• V, 

V, 

■ V, 

- V, 
V, 
V, 

• V, 

- V, 

- V, 

' V, 

- V, 

- V, 

- V, 

' V, 

- V. 

- V, 

- V, 

- V, 

- V. 

- V, 

“ V, 

- V, 

V. 

V, 

- V, 

- V, 

- V, 
“ V, 

- V, 
~ V, 
“ V. 
~ V, 

- V, 
~ V, 

- V. 

- V, 

- V. 

- V, 

- V, 

- V, 
V, 

- V, 

- V, 

- V, 

- V, 

- V. 

- V. 

- V, 
V, 

“ V, 

- V, 

- V 

- V. 

- V. 

- V, 

- V, 
“ V. 

- V 


PAOK 

R-i;. Bartlett a886) 18 

— V. Bath Coznpenaatkm Aaubbority (1926)... 49 

— V, Bath JJ., Ex p. Spiers &, Pond, Ltd. 

(1908) 14 

— V, Bath Recorder (1904) ... 60 

V, BayHs, etc., Gloucester (City) JJ. 

(1762) 30 

Beard (Can.) ... ... ... ... 109 

Beattie (Scot.) 83 

Bedford JJ. (1906) 62 

Bedwellty, Monmouthshire Lrcensong 

JJ. (1874) 20, 31 

Beesly, Ex p, Hodson (1012) ... 29, 34 

Bell & Barron, Ltd. (Can.) ... ... 119 

Bell, etc., JJ«, Ex p, FI inn & Sons (1 899) 70 

Belton (1848) 63 

Belyea (Can.) ... ... ... ... 213 

Bender (Can.) ... ... ... ... 106 

Benjamin (Can.)... ... ... ... 225 

Bennett (Can.) ... ... ... ... 108 

Berkshire JJ. (1879) 104 

Berlin Lion Brewery, Ltd. (Can.) ... 98 

Berry (Can.) ... ... ... ... 109 

Bevan (Can.) ... ... ... ... 87 

Bigelow (Can.) ... ... ... ... Ill 

Bingham (1813) ... ... 29 

Bird, Fr p. Needes (1898) ... ... 47 

Birley, etc., Kirkham Division of Lan- 
cashire JJ. (1891) ... ... ... 13 

Birmingham JJ. (1872)... ... ... 40 

(1876) 18 

Binningham Licensing JJ., Ex p, 

llodson (1912) 29 

Bishop (1886) 11 

Black (Can.) ... ... ... ... 110 

Blackall Licensing Court, Ex p. Chicani 

(Aus.) 15 

Blackburn (Can.) ... ... ... 82 

Blackburn Hundred JJ. (1878) J3, 14 

Blackwood (Aus.) ... ... ... 301 

Blair, Re Hickey (Can.) 108 

, Re McCarthy (C:!an.) 108 

Blakcman (1850) 229 

Bluraos (Can.) ... ... ... ... 106 

Boak (Can.) 330 

Bogeotas (Can.) ... ... ... 81 

Boileau (Can.) ... ... ... ••. 8 

Bondy (Can.) ... . . .. 105 

Bonner (Can.) ... ... •• 210 

Boomer (Can.) ... ... ... 96 

Booth (Can.) 38 

Borin (Can.) ... ... ... • • HO 

Bottomley (1922) 282 

Boudreau (Can.)... ... ... ... 107 

Bowman, etc., JJ. A Duncan, Ex p, 

Patton (1898) 34, 67 

Boyd (Ir.) ... ... ... ... 109 

Bradford JJ. (1874) 31 

Bradford Licensing JJ., Ex p. Mard- 

castle (1896) 33, 43 

Bradley (Can.) 110 

Brady (Can.) ... ... ... ... 109 

Brandreth (1817) 221 

Breen (Can.) ... ... ... 87 

Brennan (Can.) ... ... ... ... 102 

Bidden (Can.) 106 

Briggs (1909) 112 

.BristolJJ. (1878) 11 

(1892) 84 

■ ... 60 


Bristol Licensing JJ. (1893) 

— , Ex p. 

(1903) 

Bristol Recorder (1854)... 

. Brown (Aus.) 

— (Can.) 


Wiating 


22, 28 
60 
. 239 

. 108 



Ixzii 


Table of Cases. 


PAGE 

Ra V. Brys (Can.) 102 

— V* Buckley Swamp Estate Co., Ltd. 

(Aus.) 301 

— V. Bulmer (Can.) 108 

— V. Burdell (Can.) 212 

— v. Burdett (1697) 237, 238, 246 

— V. Burke (Can.) 77 

— V. (Ir.) 223 

— V. Burnside (Can.) 67 

— V. Burridge (1724) 221, 222 

— V. Bturoughs (1724) 221, 222 

— V. Burt (S. Af.) 110 

— v. Bury JJ. (1879) 26 

— V. Busy Bee Wine & Spirits Importers of 

Saskatchewan, Ltd. (Can.) ... ... 102 

— V. Butt, Ex p. Brooke (1922) ... ... 73 

— V. Byng (No. 2) (Can.) 97, 98 

— V. Byrde, etc., Pontypool, Monmouth 

Licensing JJ. (1892) ... 69 

— r. Byron, Ex p, Batson (Can.) ... ... 82 

— r. Cadley (Aus.) 244 

— V. Cady (Can.) 107 

— V. Calc utt Brewing Co. (Can.) ... ... 101 

— v. Campbell (Can.) ... ... ... ... 78 

— V. Canadian Pacific Wine Co., Ltd. (Can.) 107 

— V, Cantillon (Can.) 98 

— v. Cantin (Can.) ... ... ... ... 109 

— V, Carlairs (Aus.) 247, 248 

— r. Carleton, Ex p. McCrea (Can.) 100 

— V. Carlton (1834) ... ... ... ... 216 

— V. Carroll (Aus.) 260, 261 

— V. (Ir.) 220 

— v. Carswell (Can.) ... ... ... ... 106 

— V. Carter, etc. J J., Ex p. Marks (1907) ... 62 

— r. Casey (Ir.) 225 

— v. Castle Morton (Inhabitants) (1820) ... 429 

— v. Castro (1880) ... ... ... ... 203 

— V. Cathcart (Ir.) 71 

— V. Caulfield, etc. JJ. (1882) ... 13, 14 

— v. Cavanagh (Can.)... ... ... ... 110 

— V. Cellier (1680) 226 

— V, Chan (Can.) 106 

— V. Chappus (Can.) ... ... ... ... 106 

— V, Charlesworth, Re Heamshaw (1851) ... 21 

— 17. Charlesworth, etc.. West Riding JJ. 

(1861) 21 

— ' 17. Chasson (Can.) ... 225,229 

— 17. Chaworth-Musters (N.Z.) 262 

— 17. Cheshire JJ. (1840) ... ... 103, 104 

^ p. Heaver (1912) ... 57 

— - 17. Cheshire Licensing JJ., Ex p. Kay’s 

Atlas Brewery, Ltd. (1906) ... 49, 61 

— t\ Clieshunt (Inhabitants) (1818) 520 

— 17. Chester Licensing JJ., Ex p. Bennion 


(1914) 

... 49 

— t7. Chevalier (Can.) 

... 102 

— V. Chung Chan (Can.) 

... 107 

— t7. Churton (Can.) 

226, 226 

— (Robinson) v. Cianci (Can.) 

... 103 

— V. Clark (1918) 

... 270 

t7. (Can.) 

96, 109 

— v. Clarke (Can.) 

... Ill 

— 17. Clarke Barber (Can.)... 

... 136 

— V. Clarkson, Ex p. Hayes (Can.) ... 

... 109 

— V. Clay (1836) 

... 243 

— 17. Cockburn ( 1864 ) 

60 

— V. Cohen (S. Af.) 

84, 89 

— 17. Colgan (Ir.) 

... 220 

— 17. Corner (Can.) 

... 106 

— 17. Collina (Can.) 

... 106 

— 17. Collins (Can.) 

108, 210 

— 17. Coningsmark (1682) 

... 229 

— 17. Con^l (1842) 

241, 242 

— 17. Connolly (Can.) ... 

... 106 

— 17. Conrahy (Ir.) 

... 226 


R. 17. Conrod (Can.) ••• ^ 

— V. Cook (1696) 224, 227, 2^ 

— i;, (Can.) 

— 17 , Cooke, Ex p. Atherton (1912) ... ... 38 

— i;. Cooke, etc., JJ. (1912) 88 

— t). Corfield (1922) 36,71 

— 17 . Cork Recorder & JJ. (Ir.) ... ••• 37 

— 17. Cornelius (1744) * 30 

— 17. Gotham (1898) ... ... ••• 38,67 

— 17 . Cotham, etc., & Webb, Ex p. Cotham, 

etc., & Webb (1898) 38 

— 17 . Cotham, etc., JJ., & Webb, Ex p. 

Williams (1898) 38 

— 17 . Coulter (Can.) ... ... ... 87,231 

— 17. County Cork JJ. (Ir.) ... ... ..• 10 

— 17. Cowper (1699) ... ... ••• 229 

— 17. Cox (1884) ... ... ... ••• 42 

— 17 . (Can.) 216 

— 17 . , Ex p. West (1906) 15, 46 

— 17. Creighton (Can.)... ... ... ... 85 

— 17 . Crewe Licensing JJ., Ex p. Bricker 

(1914) 36 

— 17. Crewkerne Licensing JJ. (1888) 36, 71 

— 17. Cropper (1837) ... ... ... ... 219 

— 17. Crothers (Can.) ... ... ... ... 27 

— 17. Crumb (Can.) ... ... ... ... 479 

— 17. Cuffey (1848) 220 

— 17. Cumberland (1859) ... ... ... 96 

— 17. Cumberland JJ. (1903) ... ... ... 66 

— 17. , Ex p. Waiting (1881) 26, 


— 17. Cunard (Can.) ... 

— 17. Cunerty (Can.) ... 

— 17. Curzon (1873) 

— 17, Customs & Excise Conors. (1913) 


(1914) 10,5 

— 17. Dagnes (1839) 

— 17. Dale (1863) 

— 17, Davies & Millidge (No. 3) (Aus.) 
— 17. Da^^s (1762) 

— 17. (Can.) 

— t7, , Ex p. Vanbuskirk (Can.) 

— 17. Deane (1841) 

— 17. Deleany (Ir.) 

— 17. Delme (1714) 

— 17. Denbigh JJ., Ex p. Fisher (1895 

— 17. Denham (Can.) ... 

— 17. De Rutzen (1875) 

— 17. Despard (1828) ... 

— 17. Devon JJ. (1871) 

— 17. Devon port JJ. (1869) 

— 17, Dewar, Re Doyle (Can.) 

— 17. Deydier (S. Af.) ... 

— 17. Dibblee, Ex p. Kavanagh (Can.) 
— 17. Dickson (Ir.) 

— 17. Diner (Can.) 

— 17. Dobbins (1883) ... 

— 17. Dobie (Can.) 

— 17. Dodds, Ex p. Roberts & WaJ 

Son (1906) 

— 17. Doherty (Can.) ... 


31,34 

216 

Ill 

32 

.(1913) 10,20,21, 
34, 35 

, Exp* Jenkins 
10,20,21,34,35 
229 


— 17. Doherty (Can.) ... 

— 17, Dojacek (Can.) ... 

— 17. Dolby (1821) 

— r. (1828) 

— t\ Dominion Drug Stoi^es, Ltd. (Can.) 

— 17. Don^al JJ. (Ir.) 

— 17. Donihee (Can.) ... 

— 17, Doty (Can.) 

— 17. Dowling (1848) 

— (MTarron) v. Down JJ. (Ir.) 

— v. Downs (1790) 

— V. Doyle (Can.) 

— 17. Dr^e (1817) 


104 
216 
30 
7, 107 
106 
69, 60 
232 
223 
22 
76 
67 
221 
87 
66 
108 
89 
109 
214 
108 
91 
107 


alker &; 

35, 68 

107 

7 

223 

231 

^.) ... 110 

68 

106 

128 

219, 229 
99, 100 

76 

... 107, 109 

74. 81 



Table of Cases. 


bodii 


PAOEI PAOEi 

K, r. l>i!iiikwater, Winoott’s Ca«e (1905) 34, 37 R. v. Gates (Can.) 102 103 

— V, Drinkwater, etc., Coventry JJ., Ex p. — v. Gatt (Can.) * 9 g 

Conway (1905) ... ... 50,51 — v. Gavin (Can.) ... ... ... ... 108 

— V. Druggist Sundries Co., Ltd. (Can.) ... 110 — v, Geach (1840) 226, 227, 228, 229 

— v. Drummond, Exp, Grigg (Aus.) ... Ill — v. Gee (1901) 24 

— (Hndlater) v. Dublin County Recorder — v, Gepp, etc. Essex JJ. (1882) ... !.. 15 

A JJ. (Ir.) (190^ ... ... 23,34 — v, Germantown Lake Sewers Comrs. (Can.) 199 

— V. Dublin Recorder (Ir.) (1878) 36 — v. Gesner, Ex p, Maillet (Can.) 107 

— V. Dublin Recorder A JJ. (Ir.) (1900) ... Ill — v, Gibbs (1722) 90 

— v. Du Bois (Can.) ... ... ... ... 217 — v. Gibson (Can.) ... ... ... ... io8 

— V. Duffy (Ir.) 223 — v. Gidiiey (Aus.) 300 

— V, Dugas, Ex p. McLeary (Can.) 106 — v. Giorgetti (1865) 221, 229 

— V. , Ex p. Paulin (Can.) 106 — v. Glamorgan JJ., R. v. Inland Revenue 

— V. Dunbar (S. Af.) 77 Comrs., Ex p. Davies (1910) 62 

— V. Dunne (Ir.) ... ... ... ... 227 — v. Glamorganshire Compensation Autho- 

— V. Duquette (Can.) 96 rity, Ex p. Davies (1910) 62 

— V. Eales (1880) ... ... ... 20, 34, 46 — v, Glamorganshire JJ. (1876) ... ... 67 

— V, Earl (Can.) 220 — v. (1889) 104 

— V. Edgar (Can.) 109 — v. (1890) 104 

— V, Edmonds (1821) 220, 224, 227 - Applegate’s Case 

— v. Edmonton Wine & Spirit Co. (Can.) ... 108 (1892) ... ... 69 

— V. Edwards (1701) 81 — v. , Evans’ Ca^e (1892) 69 

— t;. (1850) ... ... ... ... 231 — v, , Misldn Higher 

— t;, (1863) ... ... ... ... 204 Division (1893) 18 

— v. — - (1884) ... ... ... ... 188 — V, — , R. v, Pontypool 

— V, Egan (Ir.) 217 JJ. (1892) 60, 69 

— V. Elborne (Can.) ... ... ... ... 110 — v. Gloucestershire JJ. (1890) ... ... 68 

— V. Eli (Can.) 109 — v. 1893) 60 

— V. Ely JJ. (1865) ... ... ... 61,66 — v. Godin (Can.) ... ... ... ... 110 

— V. English (Can.) 218 — v. Gold Seal, Ltd. (Can.) 107 

— V. Essex JJ. (1847) 60 — v. Goslett (Can.) 107 

— V, Ettinger (Can.) 108 — v. Gosling (Can.) 106 

— v. Evans & Pritchard (1920) 220 — v. Grahme (1691) 229 

— V. Excise Comrs. (1788) 82, 87 — v. Grant (Can.) 99 

— V. Exeter JJ., Ex p. Mann (1873) ... 26 — v. Gray ((?an.) 110 

— V. Farnham Licensing JJ., Ex p. Smith — v. Green (Can.) ... ... ... ... 110 

(1^02) 46,60 — V. Greenhalgh, etc., Bolton JJ., R. v. 

— V. Farquhar (1874) 16,19,20,67 Nicholson, etc., Bolton JJ., Ex p. 

V. Farrell (Can.) 88 Bamber (1809) 67, 68 

— V. Farrington Without, Licensing JJ. — v. Grogan (Ir.) 232 

(1824) ... ... ... ... ... 67 — V. Groom, Tt'a? p. Cobbold (1901 ) ... ... 22 

— V. Faulkner (Can.) ... ... ... 105, 111 — v. Grove, etc. Wiltshire JJ. (1893) ... 14 

— V, Fawkner (1669) 9 — r. Guittard (Can.) 101 

— V, Fearman (Can.) Ill — v, Gulex (Can.) 7 

— V. Ferguson (1890) 23 — v. Hagen (Can.) 105 

— V, (Can.)... ... ... ... 110 — V. Ham, etc., Licensing JJ. (1896) ... 24 

— V, Fermanagh County, County Court — v, Halifax JJ., Ex p. Robinson (1912) 23, 24 

Judge (Ir.) 36, 38 — v. Hall (Can.) 350 

— V. Ferris (Can.) 109 ~ v, Halliday (Can.) 8 

V, Fielding (Can.) 43, 100 — v. Hampshire JJ. (1879) 43 

— V, Fifty Gallons Rum (Can.) ... ... 106 — v. Hanley (Can.) ... ... ... ... 105 

— V. Filewood (1786) 30 — v, Hanley J J. (1877) 31 

— V. (1787) 30 — V. Hann & Price (1765) 27, 30 

— V, Firmin (Can.) Ill — r. Hannah (Can.) 105 

~~ V, Fisher (1848) 230 — v, Hanson (1821) 81, 103 

— V. Fitzharris (1681) 229 — v. Hardy (1794) 230 

— V. Fitzpatrick (Ir.) ... 220, 228 — v, Harham Roads Trustees (1840) ... 244 

— r. Fitzwalter (Lord) (1676) ... ... 238 — v. Harkumar Barman Roy (Ind.) ... 239 

— V. FUnt (1848) 221 — - v. Harleston (1370) 229 

— V. Folkestone (Inhabitants) (1789) ... 301 — v, Harri (Can.) 226 

— Quing & Fong Toy (Can.) ... Ill — v, Harris (Can.) ... ... ... ... 96 

— J!^'*'^*®** (1821) ... ... ... ... 236 — 17. Harshman (Can.) ... ... ... 110 

— 17. Fox (1694) 305 — v. Hartley (Can.) 110 

••• ... ... 81,82 — (Renner) r. Harwood (Can.) ... ... 107 

— V. E^xton (Can.) 106 — v. Hawkins (1669) 226 

— • 17. JWcis (1874) 206 — v. Hayes (Can.) 216 

(1893) ... ... ... ... 23 — v. Hayhurst, £*« p. Machin ( 1897 ) 13,14 

V* J^^ericton (Mayor) (Can.) ... ... 67 — 17. Hayton (Can.) ... ... ... ... 106 

— V. B^nch (Can.) 98, 110 — v. Hazen (Can.) 110 

— (1840) 220, 221, 229 — v. Heath (1744) 241 

17. Fry, etc. JJ, & Stoker, Ex p. Masters — 17. (Can.) ... ... ... ... 109 

^(1898) 103 —17. Heaven (1788) 205 

— v. Gahan(Can.) 106 — v. Heffeman (Can.) 109 

— V. Gaisky (Can.) 106 — v. Helpert (Can.) 82 

V* Gaireit (1884) ... ... ... ... 69 — v. Hengartner (Can.) ... ... ... 107 

J. — VOI^ XXX. / 



Izxiy 


Table oe Cases. 


PAOB 

B. V. Herefordshire JJ. (1874) S9 

— V. Hertfordshire J J., Ee Wroughton ( 1881 ) 20 

— V. Heywood (1864) 217 

— r. HiU (Can.) 107 

— V. HOI, Stead & Needham (Aus.) 227 

— v. Hoare (Can.) ... ... ... ... 106 

— r. Hockworthy (Inhabitants) (1837) 438, 449 

— V. Hoctor (Aus.) ... ... ... ... 213 

— V. Hodge (Can.) ... ... ... ... Ill 

— V, Hodgins (Can.) ... ... ... ... 108 

— V. Hoffman (Can.) ... ... ... ... 106 

— V. (S. Af.) 76 

— V. Hogan (Can.) ... ... ... ... 105 

— V. Hoggard (Can.) ... ... 98 

— V. Holland & Forster (1787) 30 

— V, Holloway Prison (Governor), Ex p, 

Daniels (1916) ... ... ... ... 100 

V. Holmen (1918) 217 

— v. Holmes (1881) 38 

— V. Holyman (1842) ... ... ... ... 221 

— V, Homdon - on - the - HOI (Inhabitants) 

(1816) 600, 504, .505 

— V. Horne Tooke (1794) ... ... 229, 230 

— V. Howard (1889) 16 

— i;, (Can.) ... ... ... ... 77 

— V, Howard, etc., Famham Licensing JJ. 

(1902) 15,18,46,00 

— V. HuddersOeld JJ., Sykes’ Case (1875) ... 34 

— V. Hughes (1843) 222 

— V. (1893) 14 

— -V. (Can.) 110 

— V. (Ir.) 225,226,227,231 

— v. Hughes, etc. Liverpool JJ., Ex p. 

Donellan (1893) ... ... ... 14 

— V, HuU Licensing JJ. (1883) ... 27, 07 

— V, , Ex p. Glos&op & 

Bulay, Ltd. (1913) ... ... ... 26 

— V. Hunt (1821) 263 

— V. Hunter (1829) ... ... ... ... 217 

— V. Hiirse (N.Z.) 67 

(Jackson) v, Hutchinson (Can.) ... ... 102 

— V. Hyde JJ. (1912) 32, 38 

— V, Iken (Inhabitants) (1834) ... ... 343 

— V. Inclosurc Comrs. (1879) ... ... 281 

— 17. Income Tax Comrs. (1888) ... ... 201 

— V, Inglis, Ex p, Colo-HamOton (1921) ... 73 

^ 17. Inland Revenue Comrs., Ex p. Gla- 

morgansliire Compensation Authority 

(1910) 52 

— 17. Inland Revenue Comrs., Rc Empire 

Theatre (1888) 74, 76 

— 17. Inland Revenue Comrs., R. v. Glamor- 
gan JJ., Ex p, Davies (1910) ... 62 

— 17. Ipswich licensing Authority (Aus.) ... 25 

— 17. Ireland (Can.) 87 

— 17. Irwin (Can.) ... ... ... ... 110 

— 17. Jackson (1906) ... ... ... 47,48 

— 17. (S.Af.) ... 110 

— 17. James (1848) ... ... ... ... 22 

— 17. Jameson (1896) ... ... ... ... 268 

— 17. Jameson & Ford (Ir.) ... ... ... 263 

— 17. Jaram (1826) ... ... ... 214,215 

— 17. Jarvis & Walker (1824) 620 

— 17. Jenkins, etc., Glamorganshire JJ. (1891) 71, 

82 83 

— 17. Johnson (1734) 225 

— 17. (1839) 244 

— 17. (Can.) 106 

— t;, , Exp, Thomely (1906) 72, 73 

— 17. Johnson, etc. Leicester JJ., Ex p. 

Whitmore (1906) 61 

— 17. Johnston (Can.) 82 

— 17. Johnstone, Ex p, Cobbold (1906) ... 41 

— 17. Jones (Can.) ... ... ... ... 107 

— 17. Jordan (Can.) 82 


B. 17. Josephson (Can.) 

— (Pearce) v, Kanegan (Can.) 

— 17. Kaplan (Can.) 

— 17. Kay (1882) 

— 17 . Kay, Ex p. Cormier (Can.) 

— V. , Ex p, Landry (Can.) 

17. , Ex p. Melanson (Can.) 

17 . , Ex p, Nugent (Can.) 

— 17. Keat (or Keite) (1697) ... 

— 17. Kennedy (Can.) ... 

— 17 . Kent JJ. (1877) 


17 . Kent JJ. (1877) 

. 17. (1880) 

. 17 . (1896) 

■ 17 . Kerr (Can.) 

. 17 , , Ex p. Palmer (Aus.) 

- 17 . Key (1851) 

- 17 . Kiffin Thomas (Aus.) ... 

17 . King (1888) 

17 . (Aus.) 

17 . (Can. ) 

17 . Kings’ Municipality (Can.) 


PAGE 
... 106 
... 102 
... 106 
27, 28 
... 108 
... 108 
... 109 

... 76 

... 269 

107, 215 
45, 59, 61 
... 23 

69, 70 
... 107 

... 125 

... 231 
... 387 

31, 32 
... 301 

77, 110 
... 213 


17 . Kingston JJ., Ex p. Davey (1902) 16, 18, 67 
17 . Kingston - upon - Hull Licensing J J . 

(1913) 26, 31 

17 . Kirkdale Division of County of Lan- 
caster J.T. (1875) 14 

■ 17 . Kirkdale JJ. (1886) 71 

- 17. Klemp (Can.) ... ... ... .• 109 

- 17, Knowles (1918) ... ... ... ... 217 

■ 17. Kobemik (Can.) ... ... ... , ... 105 

-17. Kolita (Can.) 102 

- 17 . Kozak (Can.) ... ... ... ••• 106 

-17. L. (Can.) 92 

- 17. I^aborgne (Can.) ... ... ... 87 

- 17 . Labouchere, Vallombrosa’s (Duke) Case 


(1884) 204, 207 

— 17 . Ijacey (1848) ... ... 219, 220, 226 

— 17. Ijachance (Can.) ... ... ... ... 106 

— 17. Lai Wing (S.Af.) 110 

— 17. Lambe (1768) 231 

— 17. Imnontagne (Can.) ... ... ... 102 

— 17. Lamphier & Orr (Can.) ... ... ... 110 

— 17. Lancashire (1857) ... ... 82,83 

— 17. Lancashire JJ. (1877) ... ... ... 104 

(1883) 

(1906) 

: O’Brien (1891) 

— ^ Ee Tyson’s Appeal 

(1870) ^ ^ ... 

— 17. L^caster County, Khkdale Division 

JJ. (1875) 

— 17. Lancaster JJ. (1891) ... 18, 3 

— 17. I>and (Can.) 

— 17. Land Tax Assessment Comrs. of West 

Riding of Yorkshire (1860) ... 

— 17. Land Tax Comrs. (1851 ) 

— 17. (1877) 

_ i,. (1894) 

— 17 . Land Tax Comrs. of Barnwell (1709) ... 

— 17 . Land Tax Comrs. Tower Division, 

Middlesex (1853) 

— 17. Langlois (Can.) ... 

— 17. Lawdert (Can.) ... 

— 17. lawless (Can.) ... 

— 17. Lawlor, Ex p, Doyle (Can.) 

— 17. , Ex p, Willis (Can.) 

— 17. Lawrence (1883)... 

— 17. Ijawson (Can.) ... 

— r. lieach (Can.) 

— 17. Leahy (Can.) 

— 17. Lecument (Can.)... 

— 17. Le Clair (Can.) 

— 17, Leduc (Can.) 

— 17. Lee Duck (Can.) 

— 17, Leeds JJ., Ex p, Binns (1006) ... 


18, 31, 68 
... 110 



Table of Cases 


hocv 

PAGE I PAGE 

H. v. Loads 3J., Exp, Jaxaos (1847) ... 68 R. v. Manning (Can.) 105 

— v. Ijemaire (Can.) ... ... ... ... 81 — v. Mansfield (Inhabitants) (1841) 182 

— V. Leveque (Can.) ... ... ... ... 212 v. Mf^chinek (Can.) ... ... ... 108 

— V. Lewis, j&a? p. Daniell (1919) ... ... 8 (Leslie) r. Marco vich (Can.) ... ... 108 

— V, Licenses R^uction Board, Ex p. Carlton — v. Mark Park (Can.) ... ... ... 105 

Brewery (Ans.) 85 v. Market Bosworth Licensing JJ. (1887) 36 

— V, Licenses Reduction Board, Ex p. Martin — v. Marsh (1837 ) 217 


&: Godfrey (Aus.) 


52 

— 17. Licensing Court, Ex p. Donnelly 

(Aus.) 

8 

— (Marshall) t7. Licensing Court & M 

cEvoy 


(Aus.) 


22 

— V. liebman (S. Af.) 


89 

— 17. Lifschitz (S. Af.) 


no 

— 17 . Limerick, Ex p. Woods (Can.) ... 


107 

— r. Little Dean (Inhabitants) (1723) 


438 


— V, Liverpool JJ. (1883) ... ... 12, 41 - 

— V. Liverpool Licensing JJ. (1888) ... ... 71 - 

— V. Logan & Denny Licensing Authority, - 

p. Bahr (Aus.) ... ... ... 68 - 

— V. London & Strand Division J.T. & Dalton, ~ 

Ex p. London County Council (1898) 64 - 

— v. London County Council, Ex p. Corrie - 

(1918) 30 ~ 

— V, London County JJ. (1889) ... 41, 42, 59 - 

— v. (1903) 40 - 

— V, , Ex p. Buckle (1889) 41 - 

— v. London Gas Co. (1838) 264 ~ 

— V. London Gas Light Co. (1828) ... 299, 304 *- 

— V. London JJ. (1895) 62, 64, 67 - 

— v. , Ex p. Kerfoot (1896) ... 23 - 

— i;. ^ Ex p. Reed (1903) ... 40 ~ 

— V. Long (Can.) ... ... ... ... 102 

— V. Longford Ciounty Quarter Sessions (Ir.) 40 - 

— V, Lyme Rt*gis Corpn. (1779) ... ... 206 

— V. Lynch-Staunton (Can.) ... ... ... 105 - 

— V. Lyon, A’a; p. Skinner (1898) 14 - 

— v. Lyons (S. Af.) ... ... ... ... 83 

— V. McAuley (Can.) ... ... ... ... 110 

— v. M‘Carron (Ir.) ... ... ... ... 231 

— v. McCay (Can.) ... ... ... ... 110 

— V. McConnell (Can.) ... ... ... 110 

— V, McDonald (Can.) ... ... ... 106 

— V. McDougall (Can.) ... ... ... 82 

— V, McEvoy (Can.) ... ... ... ... 105 

— V. McEwan (Can.) ... ... ... ... 105 

— V. McGarry (Can.) ... ... ... ... Ill 

— V. McGonegal (Can.) ... ... 105, 106 

— V. M‘Gowan (Ir.) ... ... ... ... 225 

— t\ M‘Gregor A Lambert (1844) ... ... 234 

— V, Macguire (Lord) (1645)... ... 225, 226 

— r. McHugh (Can.) ... ... ... ... 110 

— V. Mackasey (Can.) ... ... ... 45,46 

— V. McKay (Can.) ... ... ... ... 105 

— V. McKenzie (Can.) ... 82, 107, 110 

— V. (No. 1) (Can.) 105 

— V. McKinley (Can.) ... ... ... ... 110 

— V. Mackintosh (S. Af.) ... ... ... 76 

— V. McLain (1922) 217 

— V. McLaren (Can.) ... ... ... ... 105 

— V. McLean (Can.) 7,111, 225 

— V. McManus (Can.) ... ... ... 82, 110 

— V. McMicken (Can.)... ... ... ... 108 

— v. McNamara (Can.) ... ... ... 224 

— t7. McNutt (Can.) 77, 78 

— V, McPherson (Can. ) ... ... ... 67 

— V. McQuarrie, Ex p. Rogers (Can.) 81, 106 

— V. Macrae (1892) ... ... ... ... 268 

— V. Magee (Can.) 106 

— 17. Ma Hong (Can.) ... ... 87 

— 17. Mah Hung (Can.) ... ... ... 235 

— 17. MaiUoux (Can.) 214,218,219,224 

— 17. Maker (Can.) ... ... ... ... 105 

— 17. Maliska (Can.) ... ... ... ... 107 

— 17, Manchester Licensing JJ. (1888) 31. 32 

~~ 17. Mann (1873) 25 


17. Marshall (Can.) ... ... 7 

17. Martel (Can.) ... ... ... ... 105 

17. Martin (1911) ... ... ... ... 186 

17. (Can.) 35, 105, 1 10 

17. (Ir.) 227, 228 

17. , A'a? p. Smythe (1911) ... ... 186 

17. Matheson, Ex p. Guimond ((’an.) ... 92 

V, ^ Ex p. Shilala (Can.) ... 107 

17. Maxwell (Can.) ... ... ... ... 77 

V, Maybe (8. Af.) 77 

17. Mayne (1883) ... ... ... ... 264 

17. Meany (1862) ... ... ... ... 256 

17. Meehan (Can.) ... ... ... ... 138 

17. (Ir.) Ill 

17. Meikleham (Can.) ... ... ... 110 

17. Melling (1697) 253,254 

17. Mellor (Inhabitants) (1802) ... ... 504 

17. (1858) 232, 233 

17. Melvin (Can.) ... ... ... ... 87 

17. Merioneth JJ., Ex p. Kisbey (1908) ... 45 

17. Merritt (Can.) ... ... ... ... 82 

17. Merthyr Tydvil JJ. (1885) ... 15, 18, 19 

17. Metcalfe & Slater (1848) 232 

17. Middlesex JJ. (1832) ... ... ... 58 

Ex p. Parsons (1871 ) 38, 39 

17. Middlesex Licensing Committee, Ex p. 

Lindsay (1878) ... ... ... 47 

17. Milne (Can.) ... ... ... ... 222 

17. MinshuU (1833) 75 

17. Miskin Higher JJ. (1893) ... 12, 18 

17. Miskin Higher Licensing J J. (1886) 22, 67 

17. Mitcham (Inhabitants) (1783) ... ... 301 

17. Mitchel (Ir.) 210, 223 

17. Moate (1832) 265 

17. Molesworth, Reuer’s (’ase (Aus.) ... 23 

17. Mollison, Ex p. Fitzgerald (Aus.) ... 38 

— 17. Monmouthshire JJ. (1874) ... ... 30 

__ V. , Ex p. Nevill (1913) 57, 

58 

— 17. Montagu (1884) 26, 27 

— 17. Moore (1881) 20 

- 17. (Can.) 81, 105, 108 

— 17. Morgan (1610) 220 

— 17. Morin (Can.) ... ... ... ... 108 

17. Morison, etc., Pembroke JJ. (1891) ... 26 

17. Morrish (1863) 504 

17. Mount (Can.) ... ... ... ... 86 

— 17. MuUen (Can.) 260 

— 17. Murphy (Can.) ... ... ... ... 82 

— 17. Murray & Mahoney (Can.) ... ... 225 

— 17. Nathan (Aus.) ... ... . 234,235 

— 17. Nazareno (Can. ) ( 1 923 ) 105 

— 17. NazzareiW) (Can.) (1919) ... ... 105 

— 17. Neiderstadt (Can.) ... ... ... 101 

— 17 . Neidig (Can.) 108 

— 17. Nelson (Can.) ... ... ... ... 108 

— 17. Newcastle-upon-Tyne Licensing JJ. 

(1887) 45 

— 17. Newington Licensing JJ., Exp, Makem- 

son (1914) 41, 42 

17 . Newmarket Licensing Committee (N.Z.) 26 

— 17. Newton (Can.) 105 

— 17. Nicholson (1840) 224, 225 

-17. (1899) 14,67,68 

(Ir.) 115 

- 17. Nicholson, etc., Bolton JJ., R. v, 

Oreenhalgh, etc., Bolton JJ., Ex p. 
Bamber (1899) 67, 68 



Ixxvi 


Tablb of Cases. 


page page 

R. V* Nicolson, Bx p. Minogue (Aus.) ... 26 R, v. Pownall (1893) 

— v. Norm (Can.) ... ... ... ... 108 — t?. Prairie Dmg Co., Ltd. (Can.) ... ... 107 

— V, Norman (8. Af.) ... ... ... 85 — v. Prince (1908) ... ... ... Ill, 112 

— V. North Bedbum (Inhabitants) (1784) ... 452 — tJ. Pritchard (1736) ... ... .^. ... 232 

— V. Northampton JJ. (1912) 32 — v. Prittie (Can.) 110 

— V. Northumberland JJ. (1879) ... 36, 37 — v. Publicover (Can.) 106 

— V. Norwich Licensing JJ. & Back (1899)... 37 — v. Purdy (Can.) ... ... ... ... 7,8 

— V, Nosworthy (N.Z.) ... ... ... 182 — v. Pyke & McGill (N.Z.) ... ... 225, 227 

— V, Nottingham Town JJ. (1765) ... 27, 30 — v. Queen’s County JJ. (Can.) ... 82, 110 

— V. Oakes (Can. ) ... ... ... ... 109 — v. Quinn (Can.) ... ... ... ... 219 

— V. Oates (1686) 226,227 — v. Quirk (Can.) 89 

— V, Obemesscr (Can.) ... ... ... 7 — v, Radcliffe (1746) ... ... ... ... 226 

— (Dawes) V. O’Brien (Can.)... ... ... 102 — v. Raffles (1876) ... ... ... ... 43 

— V, O’Brien, Exp, Chamberlain (Can.) ... 106 — v, Rainham (Inhabitants) (1793)... ... 301 

— V. O’Coigly (1798) ... ... ... 227,229 — v. Ramsay (Can.) ... ... ... ... 108 

— V, O’Connell (1844) 217, n., 222, 232, n. — v, Rankin (Can.) 106 

— v. (Ir.) 45 — -r. Ratcliffe (1746) 226 

— V, O’Hearon (Can.) 109 — v, Raynor (Can.) 87, 88 

— v. O’NoUl (Ir.) 234 — v. Reading (1679) 225 

— V. Opperman (8. Af.) ... ... ... 110 — v. Redditch JJ. (1885) ... 18,19,46,67 

— v. Oswald (Can.) ... ... ... ... 102 — v. Redman (Can.) ... ... ... ... 82 

— V, Otto (8. Af.) ... ... ... ... 85 — V, Regina Cold Storage & Forwarding Co. 

— V. Over Darwen JJ., JS'a; p. Gibson (1878) 13, 14 (Can.) ... ... ... ... ... 107 

— V. , Ex p. Slater (1878) 13 — v, Regina Wine & Spirit, Ltd. (Can.) ... 107 

— v. Paint (Can.) . ... ... ... ... Ill — v. Reily (Ir.) ... ... ... ... 213 

— V. Palmer (Aus.) ... ... ... ... 301 — v. Reynolds (8. Af.) ... ... ... 85 

— V. (Can.) ... ... ... 42,43 — v. Rhoder, etc. (1894) ... ... ' ... 268 

— V. Parish (1837) 234, 240 — t;. Rhodes (Can.) 106 

— V. Park (Mark) (Can.) ... ... ... 105 — v. Richardson (1840) ... ... ... 225 

■— V. Parker (1783) 260 — 1 ?. (Can.) 107, 110 

— V. Parnell (Ir.) ... ... ... ... 225 — i’. Richmond (1844) ... ... ... 213 

— 1 ?. Parrott (8. Af.) ... ... ... ... 35 — v. Richmond Confirming Authority, p. 

— V, Parry (1837) 226, 229 Howitt (1921) 47 

— V. Passerini (Can.) ... ... ... ... 77 — v. Riddell (Can.) ... ... ... ... 105 

— V. Patrick & McCarthy (Nfld.) ... ... 220 — v. Riley (1889) ... ... ... ... 13 

— V. Patteson (Can.) ... ... ... ... 225 — v. Ritchie (Can.) ... ... ... 106,110 

— t?, Pawlett (1873) ... ... ... ... 61 — v, , JS'a: p. Baxter (Can.) ... ... 107 

— (McDougall) V. Pcchet (Can.) ... ... 8 — v, , A’a; p. Blaine (Can.) ... ... 30 

— V, Peck, Ex p. Beal (Can.) 108 — v, , Ex p. Hand (Can.) 107 

— V, , Ex p. O’Neill (Can.) 108 — v. Roberts (1744) 232 

— V. Peek, etc. Devonport JJ. (1869) ... 66 — v, (Can.) ... ... ... ... 70 

— V. Pelly (1897) ... ... ... ... 99 — v. Robins (Can.) ... ... ... ... 82 

— V, Pembridge (Inhabitants) (1842) ... 265 — v, Robson, etc., Hull JJ. (1893) ... 18, 27 

— V, Penkridge JJ. (1892) 13 — v, Roche (1775) 231, 232 

— t’. Percival (1665) 214, 227 — v. Roddy (Can.) 110 

— V. Perry (Can.) ... ... ... ... 107 — v. Rodgers (Can.) ... ... ... ... 77 

— V, Phillips (1868) 233 — v, Rodwell (Can.) 98 

— V. , Be Phillips & Farquhar, etc. — t?. Rogers (Can.) ... ... ... ... 55 

JJ. (1873) ... ... ... ... 66 — 17. Rogers, etc. Somersetshire JJ. (1892) 45 

— v. Pilgar (Can.) ... ... ... ... 220 — t;. Roper, etc., JJ., A’x p. Price (1894) ... 25 

— 17. Pilgrim (1870) 30, 63 — v, Rosarri (Can.) 105 

— 17. Pilkington (8. Af.) ... ... ... 95 — v. Roscommon JJ. (Ir.) ... ... ... 69 

— V, Pilkington, etc., JJ. & Wallace, Ex p. — t 7 . Rose (Can.) 108 

Williams (1898) 38 — 17 . Rosser (1836) 241 

— 17. Ping Yuen (Can.) 107 — i 7 . Rothwell (1895) 233 

— 17. Pinney (1832) 246, 267 — v. Rowell (1872) 27, 28 

— (Anderaon) 17. Pinno (Can.) ... ... 7 — v. Russell (Can.) ... ... ... ... 226 

— 17. Pirehill North Licensing JJ. (1885) 15, 16 — v, Ryan (Can.) 77 

— V. (1886) 15, 16 — 17. (Ir.) 94, 223 

— 17. Pitfield (1919) 36 — v. Rysack (Can.) 102 

— 17. Plant, Ex p, Morneault, Ex p, Tardiff — v, St. George’s Union (1871) ... ... 616 

(Can.) ... ... ... ... 106,107 — v. St. James’, Westminster (1852) ... 428 

— 17. Plante (Can.) ... ... ... 212, 221 — v, St. Lawrence, Winchester (Inhabitants) 

— 17. Plaxton & Mclnnis (Can.) 107 (1784) 301 

— 17. Point Grey license Comrs. (Can.) ... 28 — v, St. Matin’s, Leicester (Inhabitants) 

— 17. Pomerlau (Can.) 85 (1834) 342 

— 17. Pontypool JJ., R. v, Glamorganshire JJ. — 17 . St. Michael, Southampton (Inhabitants) 

(1892) 60,69 (1770) 216 

— 17. Poole (Ir.) ... ... ... ... 261 — i?. Salford Hundred JJ., Ex p. Bolton JJ. 

— 17. Potter (Can.) 91, 92 (1912) 66 

— 17. Powell (1891 ) 40, 48 — v, Salisbury (1663) 226, 229, 230 

— 17. (Can.) 77 — v, Salter (Can.) 109, 111 

— 17. Power (Aus.) ... ... ... 228,229 — v. Sandhurst A; Northern District Co., Ltd. 

— 17. (Can.) Ill (Aus.) 304 

— 17, PownaU (1890) 41, 42 — t7, Sauer (Can.) 97 



Table of Cases. 


bsxvii 


PAGE 

R. V. Saunderson (Can.) 107 

— r. Savage (1824) 223 

— V. Sawdon (1838) 227 

— 17. Scaynetti (Can.)... 110 

— V, Schnaidel (Can.) 102 

— t7. Schmidt (S. Af.) 35 

— 77. Schmitz (S. Af.)... 85 

— V. Schneider (1883) ^>0 

— 17. Scott (Can.) 101, 108 

t>. Scott, etc., South Shields Licensing JJ. 

(1889) 30 

t?. Sealey (1844) 230 

f. Segal (Can.) 100 

17 , Seymour (1740) ... ... ... 30,46 

17. Shann (1910) 51 

17 . Sharman, Ex p, Denton (1898) 45, 40, 07 i 

V, Sharpe, etc. JJ., Ex p. Ellis (1898) ... 13 

- 17. Shatford (Can.) 100 

- 17. Shaw (Can.) ... ... ... .•• 107 

- 17. Sheerness Urban District Council (1898) 75 

- 17 . Sheffield JJ.( 1899) 43 

. ^ p, Morrison (1910) ... 55 


— 17. Shepherd (1910) 

— 17. Sheppard (1773) ... 

— 17. Sheridan (Ir.) 

— 17. Shuttlewort>h (1851) 

— 17. Sidowski (Can.) ... 

— 17. Silverman ( Can . ) 

— 17 . Simmons (Can.) ... 

— 17. Simuluk (Can.) ... 

— 17. Sit Quinn (Can.) ... 

— 17. Skinner (1772) ... 

— 17 . Sloan (Can.) 

— Smith (1859) 

— 17 . (1806) 

— 17. (1878) 

— 17 . (Can.) 

— 1’. (S. Af.) 

— 17 . Snape (Inhabitants) (1837) 

— r. Somers (Can.) 


236 

223 

217 

231 

Ill 

105 

82 

110 

107 

269 

Ill 

77, 78 

42 

... 28, 29, 36 

106, 107, 225, 229 

269 

520 

107 


27 . , Ex p. Gorayob (Can.)... ... 107 

17. Somerset JJ., Ex p. Talbot (1900) ... 104 

17. Somersetshire JJ., Ex p, Joyce (1900) 49, 50 

■ 17. South Shields JJ. (1906) 52 

• 17. South Shields Licensing JJ., p. Mor- 
rison (1911) ... ... ... 82 

- 17. South Shields Licensing JJ., Ex p. Nor- 

rison (1911) ... ... ••• 82 

■ r. Southampton JJ., Ex p. Puller, Smith 

& Turner (1906) ... ... 59, 70 

— 17. Southampton licensing JJ., Ex p. 

Cardy(1900) 70 

— 17. South wick (Can.) ... ... 95 

— 17. Sova (Can.) ... ... .•• • • 106 

— 17, Spangenberg (S, Af.) ... ... 83, 84 

— 77, Speed (Can.) ... ... ••• 106 

— 17. Spelthome JJ., Ex p. Turpin (1920) ... 72 | 

— 17. Spintlum (Can.) ... ... ... 216, 217 

— 17. Sproule (Can.) ... ... ... 109 

— V, SpurreU (1865) 

— 17. Stafford (Can.) ... 

— 17. Stafford Prison (Governor), Ex 

Emery (1909) 

— 17. Staffordshire JJ,, Ex p. Field (1898) 


— 17. Steeves, Ex p. Cohen (Can.) 

— v, ^ p, Gogan (Can.) 

— 17. Stein (Can.) 

— 17. Stephenson (Can.) 

— 17. Stewart (1845) 

— 17. (S. Af.) 

— e. Stock (1810) 

— 17. Stockport JJ. (1896) 

— 17. Stokes (Can.) 

— 17. Stone (1801) 


PAGE 

17. Stone (Can.) 108 

- 17. Strachan (Can.) ... 9, 110, 111 

- 17. Stubbs (Can.) 103 

- V. Sturney (1702) ... ••• 212 

>v. Suffolk JJ. (1843) 68 

- 17. Sullivan (1838) 227, 204 

_ i;. ^ He Dwyer (Can.) 108 

- 17. Sunderland Customs & Excise Comrs., 

Pa; p. Jenkins (1914),.. ... 20,21 

- V. Sunderland JJ. (1901) ... ... ... 24 

- 17. Surrey, Chertsey Division JJ. (1878) ... 33 

- V. Surrey JJ. (1855) ... ... ... 61 

_ i;. (1888) 68, 69 

(1921) 50 

- 17 . Su 9 .sex JJ., Ex p. Jjangham (1912) 52, 63 

-17. Sutton (1828) 221 

_ 2 ;, (Can.) ... ... ••• ••• 110 

-17. (S. Af.) 08 

— 17. Swain (1838) ... ... ••• 227 

— 17. Swansea JJ. (1891) ... ••• 40 

-17. Sykes (1876) ;J4» 07 

— 17. Sylvester (1862) ... ... 

- 17 . Symo (1914) 235 

— 17. Szynkoruk (Can.) ... ••• 106 

- 17 . Tam worth JJ., Ex p. (^larke (1902) ... 24 

— 17. Tansley (Can.) ... ••• ••• 8*" 

— 17. Taylor (1872) ... ••• 

- 17 . , Ex p. A.-G. (1915) ;k> 

_ 2 j. , K. 17. Amendt (1915) ... ‘ki* 36 

-17. Taylor, etc. JJ. & Laidler, Ex p. 

VoKwiU(lB«8) 

- 17. Tempest (1902) on 

— 17. Temple (1604) ••• 30 

- 17 . Templeton, Ex p. Jones (Aus.) ••• ‘ 

— 17. Thesen (8. Af.) ... ••• ••• "y 

-17. Thirkoll (1765) 246 

— 17. Thomas (1892) ... ••• ••• 3J 

_ 27. (1906) 21 H 

_ 27 . , Ex p. O'Flare (1914) 107 

- 17 . Thomas, etc., JJ., Ex p. Kelland 

— 17 . Thompson, |1917] 2 K. D. 630 -3.1, 234 


66, 68, 69 
... 107 

... 109 

... 108 
... 110 
... 224 
... 84 

... 520 
... 24 

89, 90 
... 204 


- 27 . i (Can.) (1917), 39 O. L. H. 

108 

„ 2 ;. (Can.) (1923) 

— 17. Thompson & Walsh ((/an.) ;Vuai 2 \ 

— 17 . Thornton, Ex p. Lacon & C o. (1898) ... 

— r. Tilston (Aus.) ... ”'1 

— 17 , Tolhurst, Exp. Farrell (1005) ... l 

- 17 . Tott (1861) ... _ ... 

— 17 . Tower Division, Middlesex Land lax 

Comrs. (1853) ... 

— 17. Toyne (Can.) 

— 17. Tremearne (1826) 

— 17. Tucker ((^an.) 

— 17. Tugman (Can.) 

— 17. Tunnheim (Can.) 

— 17. Turner (1910) oa? 

-i7.Twis8(1918) ... ... .■ 230,237 

— 17. Tyrone Chairman & JJ. (Ir.) 

— 17. Tyrone JJ. (Ir.) ... .• 

— 17 . Underwood, Ex p. Beswick (1912) ... 

— 17 . United Shippers, Ltd. (('an.) ... “oo^^o 

Upper OoldcrossJJ. (1H89) ... 39,40 

— V. Upper OsgoldcroBS JJ. (1889) ... 

— e. Vantassel (Can.) *Y!J 

— V. Vaquier (1924) 31d 

— Vargo (Can.) 

— V. Verberg (Can.) 

— ». Viedge (8. Af.) H 

— V. Virrier (1840) 267, 258, 2o9 

-e. Wakefield (1918) " 233 

— e. Walker (Can.) 109 

(8.Af.) “ 



Ixxviii 


Table op Cases. 


PAGE 


B. V, Wallace (Can.) 109 

— V. Walsall JJ. (1864) 29, 07 

— V. (1910) 29, 49, 60 

— V. Walsh (Can.) ... ... ... 94,109 

— V. Wandsworth Licensing JJ., Ex p» 

Whitbread & Co. (1921) 44 

— v. Wardle (1842) 228 

— V. Ware (S. Af.) ... ... ... ... 70 

— V, Warwick JJ., Ex p, Coventry Corpn. 

(1902) 65 

— V. Warwickshire JJ. (1899) ... ... 22 

~ V. (1902) 06 

— V. Wathen, Ex p, Vanbuskirk (Can.) ... 100 

— V. Weber (Can.) 109 

— V. Weinfield (Can.)... ... ... ... 108 

— V. Welby (1890) 40 

— V. Welford (Can.) ... ... ... ... 105 

— V. Wellman (Can.) ... ... ... ... 82 

— V. Wem Licensing JJ. (1888) ... 27, 07 

— V. West Cork JJ. (Ir.) 08 

— V. West Hiding JJ. (1883) 58, .59 

— V. (1888) 27, 32, 35 

— V. (1904) 04, 05 

— V, , Drake’s Case (1809) 13, 14 

— V, West Hiding of Yorkshire County 

Council (1890) 75 

— V. West Hiding of Yorkshire JJ., Ex p, 

Clegg (1918) 05, 08 

— V. West Hiding of Yorkshire JJ., Ex p. 

Ellis (1904) 04, 05 

— V, West Hiding of Yorkshire JJ., Ex p, 

Hawkins (1896) ... ... ... 00 

— V. West Hiding of Yorkshire JJ., Ex n. 

Hill (1896) 39 

— V, West Hiding of Yorkshire JJ., Ex p, 

Shaw (1898) 12,68 

— V, West Riding of Yorkshire Land-Tax 

Assessment Comrs. ( 1 850 ) ... ... 300 

— V. West Suffolk Compensation Authority, 

Ex p, Hudson’s Cambridge & Pampis- 
ford Breweries, Ltd. (1919) ... ... 60 

— V. Westlake (Can.) ... ... ... ... 70 

— V. Westminster Brewery, Ltd. (Gan.) ... 101 

— V. Whitaker (1778)... ... ... ... 209 

— V. White (Can.) ... ... ... ... 98 

— V. Whiting (Can.) ... ... ... ... 108 

— V, Wilkinson, Ex p, Coimier (Can.) ... 30 

— i;, ^ j^x p, Duguay (Can.) ... 29 

— V. Willesden (Churchwardens & Overseers) 

(1803) 344 

— V. Williams (1702) ... ... ... ... 30 

— V. (Can.) 77, 90, 106 

— V. Willmont (1914)... ... ... ... 237 

— V. Wilson (Can.) ... ... ... ... 110 

— V. Wilts (Inliabitants) (1704) ... ... 216 

— V. Winder, Ex p, Bolton Corpn. (1900) ... 60 

— v. Windham (1607) ... ... ... 217 

— V. Woodhouse (1906) ... ... ... 42 

— v. Woodlock (Can.) ... ... 109 

— V. Woods (Ir.) ... ... ... ... 231 

v. Wooler (1817) 246, 256, 200 

— V. Woolpit (Inhabitants) (1836) ... ... 247 

— V. Worcestershire JJ. (1899) ... ... 22 

— v. (1900) 04 

— V. Wright (1904) ... ... ... ... 204 

— I,. (Can.) ... ... ... ... 110 

— r. Wunderlich (S. Af.) ... ... ... 102 

— V. Wycherley (1838) ... ... ... 218 

— V, Wye (Inhabitants) (1838) ... ... 126 

— r. Yaldwyn (Aus.) ... ... ... ... 42 

— V. Yarrow (Can.) ... 109 

— V. Yorke’s Peninsula Licensing Bench 

(Aus.) 29 

— V. Yorkshire West Riding JJ. R. v. 

West* Riding of Yorkshire JJ. 


PAGE 

R. V. Young (Can.) ... ... ... S2 

— ^ Ex p, Cairns (Aus.) ... 36, 37 

— V, Young & Pitts (1768) 27, 30 

— v. Za wish (Can.) ... ... ... ^’^9? 

Rabbett v. Donaldson, Re Abdy (1896) ... 134 

Rabbits V. Cox (1877) 304, 306 

Rabett V. Forrest (Aus.) ... ... .*• 301 

Radenhurst (Doe d.) v. McLean (Can.) ... 347 

Radford v. WiUiams (1913) 85, 80 

Raffety v. Schofield (1897) ... ... 474, 475 

Ragoonathdas Gopaldas v, Morarji Jutha 

(Ind.) 441 

Railways Comr. v. Brown (1887) ... ... 247 

Rajagopala Ayyangar v. Collector of Chingle- 
put (Ind.) ... ... ... .•• 400, 407 

Ramadge v, Ryan (1832) ... ... ... 236 

Ham Anant Singh v. Shankar Singh (Ind.)... 456 

Ramchand Manjimal v. Goverdhanas 
Vishindas Ratanchand (Ind.) ... ... 128 

Ramjoo Mahomed v. Haridas Mullick (Ind.) 372 
Ham Lai Mookerjee v. Secretary of State 
for India (Ind.) ... ... ... ... 154 

Ramsay V. Carruthers (Can.)... ... ... 176 

Ramsbottom r. Mortley (1814) ... ... 427 

V. Tunbridge (1814) 427 

Ramsden V. Dyson (1806) ... ... 384,387 

Randall V. Everest (1827) ... ... ... 421 

Randolph v. Brockman (1700) ... ... 302 

Ranelagh (Lord) v» Melton (1864) ... 473, 475 

V. Ranelagh (1893) 193 

Rankin V. Goddard (Can.) ... ... ... 263 

v. Lay (1860) 406 

Ranney v, vSheraton (Can.) ... ... ... 101 

Raphael v. Bank of England (Governor & Co.) 

(1855) 260 

Rattenbury V. Connolly (Can.) ... ... 156 

Raven v. Southampton JJ. (1904) ... 50, 61, 63 

Raw & Co. V. Pietermaritzburg Licensing 

Board (8. Af.) 15 

Rawlins r. Turner (1099) ... ... ... 437 

Rawlinson r. Ames (1925) ... ... ... 382 

Rawlyns’ Case (1587) 305, 366, 450 

Rawnsley i;. Hutchinson (1871) ... ... 66 

Rawson v. Eicke (1837) ... 367, 368, 370 

V. Tasburgh (1830) .. ... ... 166 

Rayner (Jones d.) v, Sandys (1753) ... 447, 448 
Hayworth, p. (Can.) ... ... ... 109 

Road v. Coleman (1834) ... ... ... 453 

V, Joannon (1890) ... ... 195, 198 

r. Lincoln (Bp.) (1892) ... ... ... 192 

v. Shrubsole (1849) ... ... ... 210 

V, Storey (1861) ... ... ... ... 83 

Readhcad v. Midland Ry. Co. (1867) 203, 204, 206 

(1869) 203,204,206 

Reading v. Land Tax Federal Comr. (Aus.) ... 302 

Recepta, S.S., The, Gordon v. Francis (J. R.) 

& Co. (1893) 124 

Reddin v. Jarman (1867) ... ... 383, 384 

Redgrave v. Hurd (1881) ... ... ... 191 

Redhead v. Midland Ry. Co. (1807) 203, 204, 205 


Reece v, Walters (1838) 

Reed, Ex p., R. v. London JJ. (1903) 
V. Shrubsole (1849) 


462 
40 

V. Shrubsole (1849) 210 

Rees V, Bute (Marquis) (1910) 412 

■V. Walters (1838) 462 

V. Watts (18.56) 199, 20() 

Reeves v. GUI (1838) ... ... ... 390, 409 

Greenwich Tanning Co., Ltd. 

(1804) 409,413 

Reeves (Herbert) & Co., Re (1902) 135 

Regicides’ Case (1660) 225, 227, 229, 230 

Regina Wine & Spirit, Ltd., Re (Can.) ... 107 

Regnart V. Porter (1831) ... ... ... 870 

Reid V. Coleman (1834) ... ... ... 463 

V. Joannon (1890) ... ... ... 196 



Table of Cases. 


JrACjHj; 

Reid w. HcFarlane (Gan.) 194 

r. Ramsay (Can.) 136 

— V, Shnibsole (1840) 216 

Reid-Newfoundland Co. v. Anglo-American 

Telegraph Co. (1010) 512 

Reigh t;. Kane, Ee Partington (1902) ... 291 

Reignold’s Case (prior to 1598) 430 

Reilly v. Garnett (Ir.) 401 

Reitzes de Marienwert v. Administrator of 

Austrian Property (1924) 149, 153 

Renalds v. Offitt (Can.) 348 

Renaud v. Durban Chief Constable (S. Af.) 110 
Renaud’s Application, Re Ontario Tem- 
perance Act (Can.) ... ... 106 

Rendell v. Roman (1893) 504 

Rendlesham V. Robarts (1869) ... ... 188 

Rennell V. Lincoln (Bp.) (1827) 181 

Rennie v. Robinson (1823) 358 

Reuer’s Case, R. v, Molesworth (Aus.) ... 23 

Reynard v. Arnold (1875) 476 

Reynolds r. Metcalf (Can.) 482 

Rhind v, Wimpress (Scot.) ... ... ... 74 

Rhodes v. Patrick (Can.) ... ... ... 250 

Rhondda’s (Viscountess) Claim (1922) ... 122 

Ribble River Joint Committee v. Croston 
Urban District Council (1897) ... ... 121 

Rice «. Denton (1773)... ... ... ... lOl 

V. George (Can.) 342 

V. Gunn (Can.) 202 

V. Slee (1872) 21,22 

V. Swansea Vale (Owners) (1910) ... 182 

Rich V. Jackson (1794) ... 388 

Richards, Re, Ex p. Hawley (1834) ... 203, 204 

V. Banks (1887) 7, 8 

V. Dunn (1895) 473 

V, North London Ry. Co. (1871)... 383, 

416 

V, Rose (1863) 247 

■ V. Sely (1676) 442 

V. Sheehan (N.Z.) 96 

Richardson v, Canada West Farmers Insur- 
ance Co. (Can.) ... ... 228 

V. Chasen (1847) 424 

—V. Gifford (1834) 392, 470 

V. Kearton (Aus.) 477 

Richelieu Hotel License, Re (Can.) ... 27, 28, 29 

Rictoond (Duke) v. Wise (1671) 230, 237, 238 

(Yorks) Corpn. (Bai^dck d.) v. 

Thompson (1798) 349 

Rickett V. Tullick (1833) 518 

Rickett, Smith & Co. v. Poplar Union Assess- 

ment Committee (1886) 603 

Ricketts V. Bell (1847) 408, 409 

Riddell, Re, Ex p. Strathmore (Earl) (1888) 129 

-V, Dumford (1893) 476 

— V, Neilson (Scot.) 90 

Riddick V. Glennon (Ir.) ... ... ... 418 

Rider r. Ford (1923) 473 

V. Snow, Re Stanstead Election Case 

„(Can.) 105 

Ridgway v. Wharton (1854) 374 

-t7. (1857) ... 372, 374, 377 

RidsdaJe v. aifton (1877) 192 

Rigge (Doe d.) v. BeU (1793) 471 

Right V, Cartwright (1767) 462, 465 

~ — d. Basset v. Thomas (1763) 443 

Riley v, St. John Corpn. (Can.) 237 

Rmk V. Mdos (Can.) 466 

Ripley V, Baker (Can.) 612 

Rising Sun Beerhouse, Cwmtillery, Mon- 

mouth, Freeholdere, Ex p. (1012) 57 

Risk V, C. P. R. (Can.) 247 

Rialer v, Alberta Newimapers, Ltd. (Can.) ... 122 

River Ribble Joint (^mmittee r. Croston 
Urban District Council (1897) 121 


Roads V. Trumpington Overseers (1870) 602,^6^ 

616 

Roberton (Doe d.) v. Gardiner (1862) 403, 464, 


228 

... 424 
392, 470 
... 477 

. 27, 28, 29 

230, 237, 238 


105 

374 

372, 374, 377 

192 

471 

462, 465 


Roberts r. Brown (1834) 

-v* Hughes (1841) 23 

V. Patillo (Can.) 

V. Rose (1805) 61 

V. Secar (1850) 

V. ^Vining (1909) ].* 

V. Williams (1840) 

Roberts & Walker & Son, Ex p., R. v, Dodds 
(1905)... 

Robertson v. Bannerman (Can.) 

Robins V, Robins (1907) ... ... 

Robinson, Ex p„ R. v. Halifax JJ. {i912) 

V. Estabrooks & Me Alary (Can.) 

r. Graham (Can.) ... 

V. Harman (1848) 

V. Hedge (1850) 

V. New Brunswick k Canada Ry 

&■ liand Co. (Can.) ... 

V. Stephens (1709) ... 

V. Wood (1869) 

Robinson Brothers v, Dixon (1903) 

Uoblee v. Rankin (Can.) 

Robson V. Collins (1802) 

V. Hobson (1904) 

Rochdale Canal Co. v. Brewster (1894) 50 

50 

Roche, Re (N.Z.) 

Rochesters (Bp.) Case (1572) 

Rock Portland Cement Co., Ltd. v. Wilson 


403, 464, 
469, 470 
... 265 
239, 261 
... 202 
613, 614 
... 447 
... 10 
... 238 
Dodds 

35, 68 


... 161 
... 302 
... 104 

... 102 
... 135 

... 404 
... Ill 
501, 603, 
507, 608 
26, 68 
... 346 


(1382) 380,426 

Roe d. West v. Davis (1800) ... ... 445, 491 

d. Blair v. Street (1834) 258 

d. Bendall v. Summerset (1770) ... 434 

Roe & Bond v. Devys (1639)... ... ... 232 

Roesin v, A.-G. (1918) 153 

Roeske v. Senerius (Can.) ... 138 

Rogers, Ex p., 11. v. McQuarrie (Can.) 81, 106 

V. Pitcher (1815) 366 

Rogerson v. Jacob (1673) ... ... ... 218 

Roles V. Rosewell (1794) ... ... ... 215 

Rollason v. Leon (1801) ... 370, 437, 468 

Rooke V, Kensington (Lord) (1850) 140 

Rookes’ Case (1773) ... ... ... ... 246 

Rooseboom v. Piquetberg Licensing Court 

(S. Af.) 35 

Roper 1?. Coombes (1827) ... ... ... 396 

Rose, Fa* p. (Aus.) ... ... ... ... 58 

V. Frogley (1893) ... ... ... 49 

Rosher, Re, Kosher v. Rosher (1884) 187, 188 

Roskruge r. Caddy (1852) ... ... ... 470 

Ross, A’u? p. (Can.) ... ... ... ... 106 

V, British f’olumbia Electric Ry. Co., 

Ltd. (Can.)... ... ... ... 230 

I V. Coade (Can.) ... ... ... ... 109 

V, Johnst/on (Scot.) ... ... ... 90 

V. Massingberd (Can.) ... ... ... 463 

Rossiter V. Walsh (Ir.) ... ... 478 

Rossouw V. N ew Bethesda Municipality (S. Af . ) 463 

Rothwells Case (1628) 303, 365 

Rotman v. Penneit (Can.) ... ... 422, 423 

Roulston V. R. (S. Af.) ... ... ... 81 

Roupell r. Haws (1863) 261 

Rouse & Co. & Meier & Co., Re (1871) ... 198 

Routledge V. Grant (1828) ... ... ... 371 

Roux v. Hewat (Can.) 110 

Rowan v. Toronto Ry. Co. (Can.) ... ... 176 

Rowand v. Tyler (Can.) ... 421 

Rowe V. Huntington (1070) 261 

RoweU V. Norfolk JJ. (1872) 27, 28 

Royal Exchange Assurance Co. v. Vaughan 
(1767) 300, 301 



Table op Cases. 


PAOE 

Boyal Institution for Advancement of 


Lteaming, lnt«rvenantfi, Barrington v, 
Scottish Union & National Insurance Co. 

(Can.) 137 

Boyal Trust Co. v. Baie de Chaleurs By. Co. 

(Can.) 177 

Boyal Trust Co. v. Bell (Can.) ... 482, 483 

Boyle, Ex p.. Re Britnor (1877) ... ... 49 

Budd V. Bowles (1912) ... ... ... 454 

Buddick v, liverpool JJ. (1876) ... 15, 18, 69 

Buff V. McPee (Can.) ... ... ... ... 480 

Buldu Singh v. Hanwal Singh (Ind.) 125 

Bumsey V. Bawson (1669) ... ... ... 511 

Bunjit Singh v, Meherban Koer (Ind.) ... 120 

Bural Municipality of Bratts Lake v, Ilud- 
son’s Bay C5o. (Can.) ... ... ... 200 

Bural Municipality of Morris v. I-X)ndon & 
Canadian Loan & Agency Co., Ltd. (Can.) 137 
Bushbrooke v. O’Sullivan (Ir.) ... ... 426 

Bush worth, p. (1809) ... ... ... 14 

(Doo d.) V, Williamson (1845) ... 430 

Bussol v. Ball (1745) 233,246 

Bussell, Ex p, (Can.) ... ... ... ... 108 

V, Blackheath JJ. (1897) 63 

V, Graham (Can.) ... ... ... 347 

u. M’Culloch (1855) 159 

(Earl) V. Midhurst Bural District 

Council (1908) ... ... ... 148 

V, Woniwcser (Ir.) ... ... ... 245 

Bussian Commercial & Industrial Bank 
V* British Bank for Foreign Trade, Ltd. 

(1921) 144,151 

Busson V, Dutton (No. 1)(1911) 89 

Byland v. Foley (N.Z.) ... . . ... 94 

Byley v. Hicks (1725) 436, 437 

Ryley Hotel Co., Re (Can.) ... ... ... 194 

8 . 

Saboy v. Stephens (1862) ... ... ... 234 

Saffyn V. Adams (1605) ... ... ... 460 

Saffyn’s Case (1605) ... ... ... 460 

Saint V. Adams ( Aua. ) ... ... 386 

St. Albert Roman Catholic Episcopal Corpn. 

V. Sheppard & Co., Ltd. ((’an.) 437 

St. Catherines Hydraulic (^o.. Ltd. v. B. (Can.) 4.53 
St. Germain V. Reneault (Can.) ... ... 434 

St. Germans Settled Estates, He (1924) 292, 293 

St. John (Lord) v. Abbot (1735) .. 234, 237, 2.38 

St. John V, Rykert (Can.) ... ... .. 177 

St. Mary, Islington, Vestry v Horns('y Urban 
Council, (1900) ... ... ... ... 150 

St. Mary Magdalen, Oxford (President, etc.) 

r. A.-G. (1857) 480 

St. Mary, Wigton (Vicar), Ex p. (1881) ... 196 

St. Thomas’, St. Bartholemew’s & Bridew’ell 
Hospitals V. Hudgell (1901) ... ... 303 

Salaman V. Warner (1891) ... ... 129,135 

Salaman’s Trustee, Ex p., Re Wethered, 

Trustee v. Bance (1926) 157 

Salmon, Ex p. (Aus.) 77 

Salt, iec (1896) 435 

Sal vas V. Vassal (Can.) ... ... ... 195 

Solvin, Re, Worseley v. Marshall (1912) 175, 176 

Samuda v. Lawford (1862) 419, 427 

Sam way v. Winch (1893) 231 

Sanders v. Chaperon (8. Af.) ... ... ... 518 

v. Stanford (1579) 457, 458 

V. Starky (1579) 457, 458 

V. Vanzeller (1843) 252, 253 

Sanderson v. Graves (1876) 388 

Sandford v. Alcock (1842) 267 

V, Clarke (1820) 266 

V, Porter (1820) 256 


PAGE 

Sandon v, Jervis (1869) 206 

Sands (Doe d.) r. PhiUips (Can.) 347 

Sankaran Nambudripad v, Bamaswami 

Ayyar (Ind.) ... 281 

Sansom v. Prole (1842) ... ... ... 376 

Sara, The, Hamilton v. Baker (1889) ... 186 

Sarabjit Singh V. Chapman (Ind.) ... ... 435 

Saskatchewan Temperance Act, Re, Re Ken- 
nedy (Can.) ... ... ... ... ... 82 

Saunder’s Case (1679)... ... ... 467,458 

Saunders r. Davies (1862) ... ... ... 266 

r. Freeman (1561) 246, 265 

v. Merryweather (1865) ... ... 352 

r. Shafto (1905) 202 

V. Thorney (1898) ... ... ... 95 

Saunders Davies v. Baillie (1907) ... 133, 134 

Savage v. Brooks (1591) ... ... ... 226 

Savill V. Dalton (1915) ... ... ... 170 

Saville v. Farnham (Lord) (1828) 239, 260, 261 

Sawyer r. Hardy (1595) ... ... ... 465 

Say r. Barwick (1812)... ... ... 478,479 

V, Smith (1563) 461, 462, 463, 466 

Say er V. Hardy (1596) ... ... ... 465 

Scales Key (1840) ... ... ... 260,251 

Scarborough v. Cosgrove (1905) ... 517, 518 

Scarborough Securities v, Locke (Can.) ... 365 

Scarlet’s (’ase (1612) ... ... ... ... 268 

Scatchard v. Johnson (1888) ... ... ... 86 

Schmitz, Ex p.. Re Cohen (1884) ... ... 125 

Schofield v. Deal J J. (1867) 84 

Schroeder V. Cleugh (1877) ... ... ... 177 

I V. Rooney (Can.) . . ... ... 137 

Schultheis v. Wilson (N.Z.) ... ... ... 97 

Schwartz r. Locket (1889) ... ... ... 489 

Schweitzer V. Long (1863) ... ... ... 242 

Scott v. Bennett (1871) ... ... ... 244 

V, British Columbia Milling Co. (Can.) 249 

V. Gillmore (1810) ... ... ... 112 

V, Hastings (Lord) (1858) ... ... 161 

V. Kirkcaldie (N.Z.) ... ... ... 262 

V, Beikie (Can.) ... ... ... ... 181 

V. Washington (1865) ... ... ... 21 

Scott & Sheppard v. Miller (Can.) ... 377, 422 

Scottish Drainage & Improvement Co. r. 

Campbell (Scot.) 295, 296 

Scottish Widows’ Fund v. Craig (1882) 295, 296 

Scougull V, Campbell (1819) ... ... 258, 259 

Scribner r. M‘Laughlin (Can.) ... ... 236 

Script Phonography Co., Ltd. v. Gregg (1890) 139 

Scully V. Hooper (1836) ... ... ... 261 

Sea Insurance Co. v. Carr (1901) ... ... 124 

Seachell’s Case, Re Direct Birmingham, Ox- 
ford, Reading & Brighton By. Co. (1851) 190 

Seager v. White (1884) 76 

Seago V. Deane (1828)... ... 498, 499, 500 

Seagood v. Meale & Leonard (1721)... ... 383 

Seafey v. Tandy (1902) ... ... .:. 101 

Seaman’s Case (1610) ... ... ... ... 461 

Seaton v. Lunney (Can.) ... ... ... 478 

V. Staniland (1862) ... ... 480,481 

Security Lumber Co. v. Leibrand & Poil (Can. ) 1 34 
Security Trust Co. v. Wishart (Can.) ... 164 

Selby V. Greaves (1868) ... ...^ ... 344 

Seldon v. WUde (1911) 169, 170 

Selsey V. Rhoades (1827) ... ... 479,480 

Selvin, Re, Worsley v. Marshall (1912) 176, 176 

Semine V. Semine (1673) ... ... ... 434 

Semple v. Canadian National By. Co. (Can.) 212 
Sendall v. Land Tax Federal Comr. (Aus.) ... 301 

Serjeant v. Nash, Field & Co. (1903) 349, 363 

Serrell v, Derbyshire, etc. By. Co. (1861) ... 266 
Sevenoaks, Maidstone & Tunbridge By. Co. 

V. London, Chatham &, Dover By. Co. 

(1879) 464 

Seward v. The Vera Cruz (1884) ... I94» 195 



Table oe Cases. 


Ixxzi 


PAGE 

Sewell V. Burpe (Can.) ... ... ... 171 

Sexton, (Aus.) ... 110 

Seymour ©. JPYanco (1828) ... ... 848, 359 

Seymour Brothers v. Deputy Federal Oomr. 

of S. A. Land Tax (Aus.) 301, 302 

Seymour’s Application, Be, Ex p. Condie 

(N.Z.) 28 

Shanahan v. Shanahan (Ir.) ... ... ... 152 

Sharp V. Hughes (1893) ... ... ... 29 

17. Milligan (1866) ... ... 404,410 

v. Scarrott (1869) ... ... ... 351 | 

V. Wakefield (1888) ... 12, 27, 28, 29 

V. (1891) ... 12, 27, 28, 29 

Sharpner V. Hardenham (circa 1690) ... ... 430 

Sharshaw v. Gibbs (1864) ... ... 142, 270 

Shaw, Ex p., R. v. West Riding of Yorkshire 

JJ. (1898) 12, 68 ! 

, Re, Ex p. Whitbread (1812) 199 

v. Allen (1914) 167 

V. Canadian Pacific Ry. Co. (Can.) ... 136 

v. Hertfordshire County Council (1890) 122, 

125 

V. Kay (1847) 464 

V. Neale (1866) 166 

V. (1858) 156 

V. St. Louis (Can.) 130 

Shearer v. Wilding (Aus.) ... ... .• 472 

Sheerness Urban District Council, Re, Ex p. j 
Smith & Doling (1898) ... ... 75 

Shehan, Ba; p. (Can.) ... ... ... ••• 109 

Sheldon v, Egan (Can.) ... ... •. 175 

Shephard, Re (1811) ... ... ... ... 312 

Shepheard V. Beetham (1877) ... ... 444 

V. Walker (1875) 411 

V. (1870) 411 

Shepherd V. Uorsman (1852)... ... ••. 438 

Sheppard V. Warner (Aus.) ... ... .• 382 

Sheraton v. Sheraton (Can. ) . . . ... ... 161 

Sherington V. Andrews (1698) ... ... 302 

Sherras v, De Rutzen (1895) ... ... ... 92 

Sherwood v. Tucker (1924) ... ... ... 473 

Shields V. Peak (Can.)... ... ... ... 136 

Shilala, Ex p., R. v. Matheson (Can.) ... 107 

Shillibeer V, Jarvis (1856) ... ... ... 386 

Shipman V. Bermingham (Can.) ... ... 261 

v. Grant (Can.) ... ... ... 454 

Shippey V. Derrison (1805) ... ... ... 376 

Shore (Doe d.) v. Porter (1789) ... 206, 206 


... 75 

... 109 

... 175 

... 312 

... 444 

... 411 

... 411 

... 438 

... 382 

... 161 
... 302 

92 

... 473 

... 136 

... 107 

... 386 
... 261 
... 454 

... 376 

206, 206 


Short, Ba;p. (1870) 

V. Coffin (1771) 

Shrewsbury v, Shrewsbury ( 1 907 ) ... 

Shrewsbury Town v. Kynaston (1737) 
Shrewsbury’s (Earl) Case (1610) 
Shubrook r. Tufnell (1882) ... 

Shufif v. Holdaway (1863) 


Sichell, Ex p., Rc Direct Birmingham, Read- 
ing & Brighton Ry. Co. (1851) 190 

SiddaU r. Raweliffe (1833) 162, 163 

Sidebotham v. HoUand (1805) 366 

Silcock r. Parmer (1882) 492 

SimJ^ t;. Ashurst (1834) ... ... ... 488 

Simmonds v, Newport Abercam Black Vein 


Steam Coal Co. (1921) 

Simmons v. Campbell (Can.) ... 

V. Pettit (1844) 

Simon v. R. (S. Af.) 

Simonds v. Blaekheath JJ. (1886) 
Simpkin v. Ajahurst (1834) 

V. Birmingham JJ. (1872) 

Simpson, Ex p. (Can.) 

v. Fogo (1800) 

V. (1803) 

V. Howden (Lord) (1842) 

(Doe d.) r. MoUoy (Can.) 

v. Pallid (Can.) 


PAGE 

Simpson v. Sadd (1854) 396, 397 

Sims V, Sims A Davidson (Aus.) 240 

Siilnott V. Scoble (Can.) 503 

Sir Mahomed Yusuf v. Secretary of State for 

India (Ind.) 398 

! Sissiboo Pulp Co. v. Carrier Lane Co. (Can.) ... 159, 

160 

Si vret V. Young (Can.) ... ... ... 348 

Si vy er r. Taylor (N.Z.) ... ... ... 89 

Skeate r. Slaters, Ltd. (1914) ... ... 241 

Skeeles v. Shearly (1837) ... ... ... 156 

Skene V. Cook (1902) ... ... ... ... 312 

Skinner, Ba; p., R. V. Lyon (1898) ... ... 14 

r. Lane (Can.) 212 

V. M‘Douall (1848) 389 

Skipper V. Skipper (1860) ... ... ... 266 

Skipper & Skipper r. Bodkin (I860)... ... 266 

Slack, Ex /)., R. v. Alley (Aus.) ... ... 29 

V. Crewe (1860) ... ... ... ... 374 

V. Leeds Industrial Co-operative 

Society, Ltd. (1923) 184 

Slater, Ex p., R. v. Over Darwen JJ. (1878) 13 

r. Laberee (Can.) ... ... ... 180 

V. Trader (Can.) ... ... .*. 137 

Slator i). Trimble (Ir.)... ... ... ... 364 

Slingsby’s Case (1588)... ... ... ... 430 

Smaleman V. Eigburrow (1616) 431 

Small u. Nairne (1849) 205 

Smallwood v. Matthews (1910) ... ... 445 

V. Sheppards (1895) ... 383, 385 

Smart V. Jones (1864) ... 424, 611, 614 

v. O’Callaghan (Aus.) ... ... 172,173 

Smeeton v. A.-G. 0920) ... ... 144, 149 

Smith, Bo; p. (1878) ^ ... ... 33 


-, Ba: p., R. r. Parnham Licensing JJ 


(1902) 46,60 

,Re, Smith r. Dodsworth (1906) ... 64 

■ r. Adkins (1841 ) ... 433,484 

■ v. Aubn^y ((’an.) 361 

-V. Bole (1618) 464 

-V. Clegg (1858) ... 450 

- r. Colbourne (1914) ... ... 510,514 

- r. Couzens, etc. Portsmouth Licensing 

J.J. ( 1806 ) « 

-v. Cowell (1880) lau 

Davies (1884) ... ... ••• ^3" 

-r. (1880) 33 


81 

205, 206 
... 123 

223, 252 
251, 252 
129, 136 
... 436 


■ V. Dawson (N.Z.) ... *•« 476 

■ V. Day (1837) 461 

■ V. Dodsworth, Re Smith (1906) ... 54 

• V. Fennell (1924) ... ... 70, 71, 94 

t;. Green (N.Z.) ... 360 

Henley (1844) ... ... 417,429 

v. Hereford JJ. (1878) 28 

V. Ilorton (Can.) ... .•« *.. 139 

V. Howth (Earl) (Ir.) 612 

V. Invercargill Corpn. (N.Z.) ... ... 216 

i;. Keal (1882) ^ 

V. Kinnie (Can.) ... *. 128 

■ V. Jjambeth Assessment Committee 

(1882) 199,603,508,509 

- V. lAncaster (1869) ... ... 616 

- V, Ix>ndon & St. Katharine’s Dock Co. 

(1807) 203 

- v. Ix>w (1739) ... ... ... 363,364 

- v. McArthur (N.Z.) 67 

V. McBachren (Can.) 113 

- V. Modeland (Can.) ... 355 

■ V. Neild (Atis.) ^ 219, 220 

- V. Ota^^Presbytei^n Church Board 

- V. PortOTiouth JJ. (1906) ... ... 46 

- v. Redding (1806) 21 

• v. Ritchie (1) (Aus.) 410 


... 149 

... 405 

159, 161 
... 25 

... 31 

... 488 

... 40 

... 128 
... 128 I 
... 128 I 

... 179 

... 347 

... 137 i 



Izzxii 


Table of Cases. 


PAGE 

Smith V, Seghill Overseere (1876) ... ... 621 

V. Sharni (1898) 32 

t;. Sleap (1844) ... ... ... ... 451 

V. Smith (1845) 113 

V. (Can.) 162 

V. Stirling (Scot.) ... ... ... 94 

V, Symonds (1860) ... ... ... 421 

V. Turner (1720) ... ... ... 386 

V, Whistler (1736) 243 

V. Widlake (1877) 470 

Smith & Doling, Ex p., Re Bheemess Urban 
District Council (1898) ... ... ... 75 

Smithes Case, Re ^uth Durham Iron Co. 

(1879) 193, 198 

Smith’s Trusts, He (Can.) 276 

Smyth V. McNeill (Can.) ... ... ... 112 

V. Smyth (1817) 479 

Smythe, Ex p., K. v. Martin (1911) ... ... 186 

Snelling V. Thomas (1874) ... ... 420,488 

Sneyd, Re, Ex p, Fewings (1883) ... 164, 165 

Snook V. Mattock (1836) ... ... ... 167 

Soames V. Edge (1860) ... ... ... 426 

Soci(^t6 Maritime et Commerciale v. Venus 
Steam Shipping Co., Ltd. (1904) ... ... 151 

Soden V. Cray (1862) ... ... ... ... 99 

Somers v. Wilbur (Can.) ... ... ... 220 

Somerset (Duke) v. Fogwell (1826) ... ... 438 

V. Wade (1894) 85 

SomerviUe, Re (Can.) ... ... ... ... 106 

V. Bice (N.Z.) 371 

Sonet Kooer v. Ilimmut Bahadoo (Ind.) ... 342 

Soutar u. Auchinachie (Scot.) ... ... 86 

V, Hutton (Scot.) 115 

South African Breweries, Ltd. v» Durban 

Corpn. (1912) 4.33, n., 480 

South Durham Iron Co., Re, Smith’s Cast* 

(1879) 193, 198 

South of England Dairies, Ijtd. v. Baker 

(1906) 490, 493 

Sowerby & Co., Ltd. v. Great Northern By. 

Co. (1891) 200 

Spall V, Massey (1819) ... ... ... 9 

Spangenberg, j&’a? p. (Aus.) ... ... ... 28 

Spark V. Spark (1599) ... ... ... ... 465 

V. (1001) 465 

Sparkes, Ex p.. Re .lackman’s Ijand-tax 

(1824) 310 

Speer’s Trusts, Re (1876) ... ... ... 278 

Spence V. Hector (Can. ) ... ... ... 174 

V. Trenholm (Can.) ... ... ... 220 

Spencer v, Ancoats Vale Bubber (’o., litd. 

(J888) 138 

(Earl) (Doe d.) v, Beckett (1843) ... 360 

V, Goter (1788) 256 

V. Jones (1897) ... ... ... 255 

V. Smith (1811) 113 

Sperke V. Sporke (1699) ... ... ... 465 

Spiers & Pond, Ltd., Ex p., B. v. Bath JJ. 

(1908) 14 

Springctt V. Ball (1866) ... ... ... 248 

Sproiue r. B. (Can.) ... ... ^.. ... 213 

V. Wilson (Can.) ... ... ... 177 

Spurge, Re, Culver v. Collett (1911) ... ... 57 

Spurgin v. White (1860) 521, 522 

Srinivasa Aiyangar v. Arayar Sriniva^ 
Aiyangar (Ind.) ... ... ... ... 127 

Stacey v, Milne (1876) 72 

Stainton p. Beadle (1791) 216 

Stalker v. Wier (Can.) 263 

Stallard v. Marks (1878) ... ... ... 88 

Stamford & Warrington (Earl), Re, Payne 

V. Grey (1916) 276, 290 

Stamford’s Case (1679) 457, 468 

Stamford’s (Lord) Estate, Be (1887) 290 


* Be (1889) 290, 291, 292 


PAGE 

standard Discount Co. v. La Grange (1877) 130, 

1 32 

Standewick v, Hopkins (1844) ... ... 240 

Standing V. Gray (Ir. ) ... ... 

Stanfill V. Hickes (1697) ^ 469 

Stanford v. Boberts, Be Stanford (1901) 287, 288 

8tangi*oom v. Townshend (Marquis) (1801) ... 389 

Stanhope V. Stanhope (1618) ... ... ... 232 

Staniforth v. Fox (1831) ... ... ... 439 

Stanley v. Agnew (1844) 619 

V, Dowdeswell (1874) ... ... 371 

Stansfeld & Co., Ltd. v» Andrews (1909) ... 80 

Stanstead Election Case, Re, Rider v. Snow 

(Can.) 196 

Stanton v. Canada Atlantic By. Co. (Can.) 137 

V. Siiliard (1699) ... ... ... 214 

Staples, Ex p. (Can.) ... ... .•• •*. 108 

, Re, Owen v. Owen (1916) ... ... 146 

V. Joseph & Wright (N.Z.) ... ... 472 

Star Mining & Milling Co., Ltd., Liability v, 
Byron N. White Co. (Can.) ... 175, 176 

Starkey v. Barton (1909) 470 

Staunton v. Liverpool Sc London & Globe In- 
surance Co. (N.Z.) ... ... ... ... 262 

Steadman v, Poole (1847) 482 

Stedman v. Poole (1847) 482 

Steedman v. Poole (1847) ... ... ... 482 

Steele v. Bank of New Zealand (N.Z.) ... 262 

Steinhoff t?. Burtch (Can.) ... ... ... 372 

Stephens v. Hotham (1865) ... ... ... 408 

V. Watson (1701) 81 


Stephenson v. Fraser (Can.) 


226, 227 


V. Bogers (W. J.), T.td. (1899) ... 83 

V. Thompson (1924) ... ... 193 

Stepney v, Biddulph (1865) ... ... ... 296 

Stevens v, Bedfordshire JJ. (1889) ... ... 36 

V, Emson (1876) ... ... ... 73 

V, Green (1889) ... ... 35, 36 

V. Hitchins (1682) 346 

r. Sharnbrook Division of Bedford 

JJ. (1889) 36 

Stevenson v. Hunter (Scot.) ... ... ... 59 

Steves V. South Vancouver District Corpn. 

(Can.) 249 

Stewart v. Braun, Ex p. Patterson (Can.) ... 125 

IK Rhodes (1900) 122 

V. Boyds (1904) 133 

V. Simpson (1919) ... .. ... 114 

V, Woolman (Can.) 2.37, 238 

Stickney r. Keeble (No. 2) (1915) 180 

StidwoHhy r. Peacock (S. Af.) ... ... 521 

Stiles V. Gilbert (Can.) 224 

Stillwell, Re, Brodrick v, Stillwell (1916) ... 170 

V. Rennie (Can.) ... ... ... 243 

Stirling v. Burdott (1911) 207 

Stockley v. Parsons, Re Parsons (1890) ... 202 

Stockton Iron Furnace Co., Re (1879) 128, 129, 


... 521 

... 224 

... 170 

... 243 

... 207 

... 202 
128, 129, 
135 

Stodhart v. Johnson (1790) 246 

Stoke V. Robinson (1889) ... ... ... 219 

Stokell V. Niven (1889) ... ... ... 378 

Stokes V. Moore (1786) ... ... ... 379 

Stomfll r. Hicks (1697) 459 

Stones V. Menhem (1848) ... ... ... 219 

Strafford (Earl) & Maples, Re (1896) 281, 282 

Strahan v. Smith (1827) 366, 366 

Straker v. Graham (1839) ... ... ... 239 

V. Reynolds (1889) ... ... ... 203 

Strange V. Strange (Aus. ) ... ... ... 16 

Stranks v. St. jSm (1867) 396, 396 

Stratford-uppn-Avon Corpn. v. Parker (1914) 358, 

361 

Strathmore (Earl), Exp., Re Riddell (1888) 129 

Stratton v. Pettit (1856) 467 

Strickland v. MaxweU (1834) ... 443, 454, 456 



Table of Cases. 


Ixxxiii 


PAGE 

Strickland v, Whittaker (1904) ... 79, 80 

(Doe d.) V. Woodward (1847) ... 313 

Stringer v. Huddersfield JJ. (1876) ... 43, 44 

Strode (Doe d.) v, Seaton (1836) ... 363, 364 

Strong V. Stringer (1889) ... 406 

Stroud V. East & West India Dock & Bir- 
mingham Junction By. Oo. (1849)... ... 455 

Stroud & East & West India Docks & Bir- 
mingham Jimction By. Co., Be (1849) ... 455 

Strousberg, Be (1886) ... ... ... 282 

Stuart V, Bank of Montreal (Can.) ... ... 199 

Stubbs V. Broddy (Can.) ... ... ... 503 

Stuchbery V. Spencer (1886) ... ... ... 83 

Studdert, Bx p., Be Public Works Comrs. 

(Ir.) 296 

Sturgeon t7. Wingfield (1846) ... ... ... 363 

Sturgion v. Painter (1608) ... ... ... 373 

Sturleyn v. Albany (1689) ... 492 

Subramanian Chettiar v, Arunachalam Chet- 

tiar (Ind.) ... ... ... 499 

Sudbury & Poynton Estates, Be, Vernon v. 

Vernon (1893) 290 

Sudeley’s (Lord) Settled Estates, Be (1887) 293 

Sugden v. St. Leonards (Lord) (1876) ... 123 

Sullivan v. Gurney, Be Gurney’s Marriage 

Settlement (1907) ... 282, 288 

V. Sweeney (Can.) ... ... ... 342 

Sullivan’s Estate, Be (Ir.) 383, 384 

Sully’s Case, Be Northumberland Avenue 

Hotel Co., Ltd. (1885) ... 426 

, Be Northumberland Avenue 

Hotel Co., Ltd. (1886) 426 

Sunmer v. Schofield (1880) 362, 365 

Sunderland-near-the-Sea Overseers v. Sun- 
derland Union Guardians (1865) ... ... 200 

Sutcliffe V. Wardle (1890) ... ... ... 476 

Sutherland V. Briggs (1841) ... ... 386,387 

V. Buchanan (Can.) ... 473, 474 

(Duke) V. Heathcote (1892) ... 512 

V. Prestongrange Coal & Fire- 
brick Co. (Scot.) ... ... ... ... 234 

Sutton V. Chaplin (1804) ... ... 301, 302 

V. Dicons (1589) 362 

V. Morgan (1814) ... ... ... 178 

Sutton’s Case (1689) 362 

Swadling V. Piers (1621) ... ... ... 438 

Swain V. Ayres (1888) ... ... ... 394 

Swaminatha Mudaliar v. Bamaswanii Muda- 
liar (Ind.) ... ... ... ... ... 366 

Swan V. Bradley (Ir.) ... ... ... ... 342 

Swansea Vale (Owners) v. Bice (1912) ... 182 

Sweeney v. Fitzhardinge (Aus.) ... 58, 63 

r. Kelly (Aus.) ... ... Ill 

Sybray v. Wliite (1836) 216 

Syburn (England d.) v. Slade (1792) ... 353 

Sydney I^and Tax Deputy Federal Comr. 

V. Hindmarsh (Aus.) ... ... 302, 303 

Sykes v. Bridges, Bouth & Co. (1919) ... 115 

V. Dunbar (1799) 217 

Syke’s Case, B. v. Huddersfield JJ. (1875) ... 34 

SyUivan v. Stradling (1764) 348 

Syme (David) & Co. v. Swinburne (Aus.) 236, 244 
Symons (Goodtitle d.) v. Clark (1746) ... 220 

V. Wedmore (1894) ... ... ... 12 


T. 

Tabarth, Bx p. (1874) 36 

Tabbert, Ex p. (1801)... ... 435 

Tabrett t7. Wakely (Aus.) ... ... ... 236 

Tadman v, Henman (1893) ... ... 349, 361 

Talbot, Bx p., B. v. Somerset JJ. (1900) ... 104 

Tamblyn (G.), Ltd, v, Austin (Can.) ... 455 

Tanaka V. Bussell (Can.) ... ... •'* 214 


PAGE 

Tancred v. Christy (1843) ... ... ... 251 

Tancred, Arrol & CJo. v, Steel Co, of Scotland 

(1890) 188 

Tanner v. Christian (1856) 375 

Taplin v. Florence (1861) 512 

Tarbath, Exp. (1874) 36 

Tardiff, Ex p.. Ex p. Momoault, B. v. Plant 

(Can.) 106,107 

Tarratt v. Lloyd (1866) 403, 404 

Tarte r. Darby (1846) ... ... ... ... 439 

Taxation Comrs. v. Armstrong (Aus.) ... 302 

V. Coveny (Aus.) ... ... 301 

Jennings (Aus.) ... 302 

— V. St. Joseph’s Investment 

& Building Society 

(Aus.) ... 302 

V. St. Mark’s Glebe Trustees 

(Aus.) ... ... ... ... ... 304 

Taxes Comr. v. Kauri Timber Co., Ltd. (N.Z.) 299 

V. Smith (N.Z.) 306 

Tayler r. Tayler (1912) Ill 

V. Waters (1816) ... ... 605,511 

Taylor, Ee (1833) ... ... ... ... 435 

V. Burgess (1859) ... .. ... 200 

V. CaldweU (1863) ... 50 1 , 505 

V. Cooper (1846) ... ... ... 488 

V. Drake (Can.) ... ... ... 267 

(Weak d.) r. Escott (1821 ) ... 453, 454 

v. Gillott (1875) 404, 490 

V. Jackson (1846) ... ... ... 343 

V. Marshall (Can.) ... • 108 

v, Needham (1810) ... .. ... 360 

r. Oram (1862) ... ... ... 11 

V. Pendleton Overseers (1887) 502, 509 

V. Portington (1855) ... ... ... 419 

V. Roe (1894) 168, 169, 174 

V. Salmon (1838) ... ... 401,403 

Thompson (1831) ... ... ... 219 

V. Willes (1632) 253, 254 

1 ?. Young (1837) ^ ... 469 

Taylor’s Case, Be Ambrose Lake Tin & 

Copper Co. (1878) 134, 136 

Teape v. Douse (1905) ... ... 487, 488 

Tempest V. Bawling (1810) ... ... 368,369 

Temple V. Brown (1815) ... ... ••. 395 

V. Canadian Puget Sound Jjurnber Co. 

(Can.) ... ... ... ... 183 

V. Cooke & Wotton ( 1567) 251 

Tenekidis V. R. (S. Af.) ... ... .*. 116 

Tennant v. Cumberland (1859) ... ... 96 

Tennent v. Partick Magistrates (Scot.) ... 22 

Tepper v. Farmers Mutual Fire Insurance* C’o. 

(Can.) 173 

Terry v. Taxation Federal Comr. (Aus.) ... 302 

v. Tindale (Aus.) ... ... •. 380 

Thanet (Earl) v. Paterson (1738) ... ... 216 

Thedibeau v. Everett (Can.) ... ... ... 234 

TheUusson V. Rendlesham (Lord) (1846) ... 417 

V. Rendlesham (1859) ... ... 188 

1 ’. Robarts (1859) ... ... 188 

V. TheUusson (1859) ... ... 188 

Thomas, Ex p. (Aufl.) ... ... .• §8 

, Be (1844) 451 

, Be, Weatherall r. Thomas (1900) 283, 291 

V. Edwards (1796) 172 

(Doe d.) V. Jenkins (1832) ... 457, 468 

v. Kelly (1888) 196 

V. Lewis (1836) ... ... ... 246 

V. Moore (1918) 147, 148 

V. R. (Aus.) 381 

(Doe d.) V. Roberts (1847) ... ... 366 

V. SorreU (1673) 9, 600, 501 

V. Waters (1067) » 

V. Williams So Bower (1843) 307, 308 

Thomas’ (Milton A.) license, Be (Can.) ... 26 



Ixxxiv 


Table of Cases, 


PAGE 

Thomason v, Mackworth (1660) ... ... 251 

Thomey v. Forward (Nfld.) ... ... ... Ill 

Thomlinson 1 ?. Dixon (1866) ... ... ... 398 

Thompson V. Bennett (Can.) ... ... ... 345 

V. Davison (1916)... ... ... 95 

V. Greig (1869) 97 

V, HakewiU (1865) ... 431. 432 

V. McKenzie (1908) ... 85, 86 

V. B. (1918) 233, 234 

Thompson Brothers & Co. v. Amis (1917) ... 146 

Thomson (Doe d.) v, Amey (1840) 391, 392, 393 

Thom r. WooUcombe (1832) ... 483, 484 

Thome v. Londonderry (Marquess) (1831) ... 263 

Thome (W. H.) & Co., Ltd. v. Bustin (Can.) 248, 

249 

Thomely, JEx p., B. v, Johnson (1905) 72, 73 

Thornhill v. Weeks (1913) 150 

V. (No. 3) (1915) 160 

Thomley V. Beilly (Can.) 110 

Thornton V. Clegg (1889) ... ... ... 59 

V. LystSr (1638) ... ... ... 250 

V. Bamsden (1864)... ... ... 384 

Throckmerton V. Tracy (1655) ... ... 459 

Throgmorton v. Tracey (1556) ... ... 459 

Thunder d. Weaver v, Belcher (1803) 485, 486 

Thumell v. Symonds (1843) ... ... ... 424 

Thursby V. Ecclea (1900) 385 

Tichbome V. Weir (1892) ... ... ... 356 

Tidey v. Mollett (1804) 370, 468 


Thomely, JEx p., B. v, Johj 
Thornhill v. Weeks (1913) 


Tiffany v, McNee (Can.) 

Tildesley v. Clarkson (1862) ... 

Tilt (Doe d.) v. Htratton (1827) 

V. (1828) 

Times Life Assurance & Guarantee 
Ex n. Nunneloy (1870) 

Timmis (Doe d.) v. Steele (1843) 
Tindall v, Wright ^922) 

Tinkler v, Poole ( 1 770 ) 

V. Bowland (1836) 


Titmus V. Littlewood (1916) ... ... 

Tobin v. Murison (1846) 

Tocker V. Mercer (N.Z.) 

Tod V. McGrail (N.Z.) 

Todd, Rrp. (1878) 38, J 

, Be (1878) 

—— V. Cameron (Can.) 

V. Maxfleld (1826) 

Tolson t?. Sheard (1877) 

Tomkins’ Case (1675) 

Tomlinson v. Hall (1661) 

Tommey v. White (1850) 

Toms V. Luckett (1847) 

Tonkin v. Crocker & Billing (1694) ... 

Tookor V. Smith (1867) 

Toole V. Medlicott (Ir.) 

Tooth V, Power (1891) 

Topham v. Portland (Duke) (1869) 188, 18i 

V. Price (1846) 

Torbock V. Laing (1841) 

Toronto Auer Light Co. v. Colling (Can.) ... 
Toronto City (Sheriff) v. Toi*onto City 

(Becorder) (Can.) 

Toronto Dental Manufacturing Co. v. 

McLaren (Can.) 16w 

Toronto By. Co. v. Toronto City (Can.) 

Torre v. Browne (1856) 17^ 


150 

110 

59 

250 

384 

4.59 

459 

) 485, 486 

424 

385 

356 

370, 468 

237 

412 

391,392 
391, 392 
Co., Be, 

198 

443, 455, 456 
144, 145, 151 

204 

244 

10 

133 

422, 442 
76, 77 

251 

102 

463 

.. 38, 39, 40 

... 40 

348 

167 

407 

218 

398 

188 

516 

212 

392 

383 

192 

iss, 189, 191 

234 

233 

)an.) ... 194 


Torret v. Ormps (1879) 
Torriano v. Young (1833) 
Totoyi V. Ncuka (S. Af.) 
Tott V. Selfe (1861) ... 

Tottel V. Howell (1695) 
Touissant v. Darlam (1819) 


... 214 

V. 

162, 163 
... 154 

173, 174 
... 379 

... 482 

... 368 
... 92 

... 438 

... 102 


Tourret v, Cripps (1879) 
Toussaint v, Darbon (1819) .. 
Tower JJ, v. Chambers (1904) 
Townsend r. Arnold (1911) .. 

V. Bums (1832) 

Townshend v. Cox (Can.) 


PAGE 
.. 379 

.. 102 
.. 33 

85, 86 
.. 450 

.. 109 


— (Marquis) v. Stangroom (1801)... 389 

Transport Trading & Agency Co. of W. A., 

Ltd. V. Smith (Aus.) ... ••• 200 

Trant r. Dwyer (Ir.) ... ... ••• ••• 398 

Tranter v. Lancashire J J. ( 1 887 ) ... ... 34 

Travis V. Collins (1832) ... ... ••• 449 

Traynor v. Jones (1894) ... ... ••• 33 

Trebeck V. Croudace (1918) ... ... ... 100 

Tredymmock v. Perryman (1632) ... ... 218 

Tref ethen v. Carman ( Can. ) . . . ... . • • 238 

Tress V. Savage (1854) ... ... 469,471 

Treswell v. Middleton (1623) ... ... ... 249 

Trevalion & Co. v. Blanche & Co. (Scot.) ... 115 

Treviban (or Trevivan) v. Lawrence (1704) 252, 

362, 363 

Trevor V. Trevor (1833) ... ... ... 311 

Trewartha v. Confidence Extended Co. (No 
Liability) (Aus.) ... ... ... ... 237 

Trice v. Bobinson (Can.) ... ... ... 86 

Trimble v. HUl (1879) 195 

Tritton v. Bankart (1887) ... ... ... 489 

v. Nicholls (1856) 300, 303 

Trotman v. Mesher (1861) ... 381, 417, 418 

Trotter v. Watson (1809) 400 

Troward v. CaiUand (1795) 207 

V. (1796) 207 

Trowell v. Shenton (1878) 133 

Truman, Ilanbury, Buxton & Co. v. Kerslake 

(1894) 483 

Trustee v. Bance, Be Wetherod, Ex p, Sala- 
man’s Trustee (1926) ... ... ... 157 

Trye, Be, Ex p. Guillebert (1838) ... ... 203 

Tuck, Bo; p. (1879) 104 

Tucker V. Buckeridge (N.Z.) ... ... ... 476 

(Doe d.) V. Morse (1830) ... ... 470 

Tucker’s Settled Estates, Re (1895) ... 282, 283 

Tulk V. Moxhay (1848) ^ 401, 402 

Tunmer v. Partington Advertising Co. (1904) • 509 
Tunno r. Lewis (1831) ... ... ... 406 

Tunstall v. Tasburgh (1830) ... ... ... 156 

V. Trappes (1830) ... ... ... 1.56 

Turingham v. Gray (1677) ... ... ... 466 

Turleston r. Bives (1673) ... ... ... 464 

Turnbull, Bic p., Be Miles (1889) ... ... 135 

Turnbull’s Case (1824) ... ... ... 264 

Turner, Be, Klaftenberger v. Groombridge 

(1917) 202 

V. Ford (1828)... ... ... ... 446 

V. Hardey (1842) ... ... ... 429 

V. Lewis (1831) ... ... ... 406 

V. Power (1828) ... ... ... 446 

V. Wright (1860) 207 

Turpin, Ex p., B. v. Spelthorne JJ. (1926) ... 72 

Twyman V. Knowles (1863) ... ... ... 342 

Tyndal’s Case (1633) ... ... ... ... 221 

Tyndale (DOe d.) v. Heming (1826) ... ... 364 

Tyne Improvement Comrs. v. General Steam 
Navigation Co. (1867) ... ... 179, 180 

Tynemouth Corpn. v. A.-G. (1899) 62, 64, 65 

Tyrconnel (Earl) v. Ancaster (Duke) (1754) 303 

Tyson’s Appeal, Be, B. v, Lancashire JJ. 
(1870) 29 


Ugley Land-Tax Comrs., Be, Ex p. Lake 

(1843) 307 

Umabai v, Vithal (Ind.) 129 

Underwood v. Burrows (1835) 618 



Table of Cases. 


Ixxxv 


PAGE 

Union Bank of Halifax v, Dickie (Can.) ... 138 

Union Trustee Co. of Australia, Ltd. v. Land 

Tax Federal Comr. (Aus.) 301 

United States Shipping Board v. Strick (F.) 

& Co. (1926) 187 

UpfiU V. Wright (1911) 412, 413 

Upton 17. Fergusson (1833) 497 

17. Longworthy (1830) 266 

Usher’s Wiltshire Brewery, Ltd. 17. Bruce 

(1914) 190 

Usher’s Wiltshire Brewery, Ltd. v, Bruce 

(1916) 190 

Uthwatt 17. Elkins (1845) 434 


V. 

Vaise 17. Delaval (1785) ... ... ... 239 

Valentine v. O’Donnell (N.Z.) ... ... 380 

17. Smith (Can.) ... ... ... 387 

Vallance v. Savage (1831) ... ... ... 374 

Vallombrosa’s (Duke) Case, R. v. Labouchere 

(1884) 204, 207 

Van 17. Corpe (1834) 486 

Vanbuskirk, Ex R. v. Davis (Can.) ... 106 

, Exp,, R. 17. Wathen (Can.) ... 106 

Vancouver Licensing Board, Re, Re Mills 

(Can.) 46 

Van der Byl v. Van der Byl & Co. (S. Af.)... 479 

Van der Hoven v. Cutting (S. Af.) ... ... 473 

Van Druten, A’a; p. (1913) ... ... ... 213 

Vane’s Case (1662) 218,219 

Van Mere v. Farewell (Can.) ... ... ... 236 

Van Neuvel v. Hunter (1835) ... ... 247 

Van Nieuwvel i7. Hunter (1835) ... ... 247 

Vasudev Daji 17. Babaji Ranu (Ind.) ... 355 

Vaughan 17. Hancock (1846) ... ... 375,500 

Vauxhall Bridge Co. v. Sawyer (1851) ... 300 

Veal 17. Roberts (1589) 459 

Velazquez, Ltd. v. Inland Revenue Comrs. 

(1914) 194 

Veley & Joslin v. Burder (1837) ... 197, 198 

Venkatasamy Naick v. Muthuvijia Ragunada 
Rani Rathama Natchiar {alias Kulanda- 
puri Natchiar) (Ind.) ... ... 485, 486 

Venn v, Todesco (1926) ... ... ... 193 

Vernier’s Settled Estates, Re (1868) ... ... 435 

Venour’s Settled Estates, Re, Venour v. Sellon 

(1876) 278 

Vera Cruz, The (No. 2) (1884) ... 194, 195 

Verlander 17. (.’odd (1823) ... ... 377,380 

Verney’s Settled Estates, Re (1898) 284, 286, 294 
Vernon i7. Manners (1572) ... ... ... 223 

17. Vernon, Re Sudbury & Poynton 

Estates (1893) 290 

17. Watson (1891) 196 

Vezey v, Rashleigh (1904) ... ... 388, 389 

Vibart 17. Coles (1890) ... ... ... 163 

Vicars v. Langham (1618) ... ... ... 220 

Vicary v. Farthing (1695) ... ... ... 245 

Vickery v, London, Brighton, etc. Ry. Co. 

(1870) 267, 268 

Victoria County License Comrs., Re, Ex p. 

Demmings (Can.) ... ... ... 28, 29 

Vigers 17. PUjie (1842) ... ... ... ... 480 

Village Main Reef (lold Mining Co., Ltd. v, 
Stearns (1900) ... ... ... ... 197 

Villers t7. Hanley (1757) 438 

Villiers 17. Skelton (1906) ... ... ... 455 

Vine 17. Raleigh (1891) ... 275, 276, 277, 278 

Vines v, London, Brighton & South (loast Ry. 

Co. (1870) 267 

Virtue v, Alloa Comrs. of Police (Scot.) ... 190 

VogwiU, Ex p,, R. 17. Taylor, etc. JJ. ^ 
Laidler (1898) 24 


Voisey, Ex p,. Re Knight (1882) ... 437, 438 
Vonhollen i7. Knowles (1844) ... 443, 444 


w. 

Waddle v, Sunderland Union (1906) 64, 65 

t7. (1908) 54, 65 

Wade, Re (1849) 308, 312 

Wade-Gery v, Morrison (1877) 464 

Wagar v. Little (No. 2) (Can.) 137 

Waggett V, Shaw (1812) 266 

Wah Yun Co., Re, Re Municipal Clauses 
Act (Can.) ... ... ... ... ... 8 

Waimiha Sawmilling (’o. v, Howe (N.Z.) ... 504 

Waipawa licensing District, /2e (N.Z.) ... 13 

Waiting, Ex p., R. v. Cumberland JJ. (1881) 26, 

31, 34 

Wakelin i7. Morris (1860) ... ... ... 245 

Walford v, Hackney Board of Works (1894) 483 

Walker V. Havel’S (Can.) ... ... ... 247 

V. Brook (1696) 256, 257 

(Doe d.) V. (iroves (1812) ... ... 440 

17. Hardcastle (1815) ... ... ... 342 

17. Hatton (1812) ... 491, 495, 496 

17. Jeffreys (1842) ... ... 409,410 

17. King ( 1 837 ) 259 

17. Lacey, Re ilurchnull (1893) ... 347 

V, Walker (1903) 79 

Walker’s Settled Estate, Re (1894) ... ... 289 

Wall 17. Citv of London Real Prop(‘rty Co., 

Ltd. (1874) 422 

Wallace i;. Smart (Can.) ... ... ... 164 

Wallen 17. Forrestt (1872) ... ... ... 349 

Waller 17. Carnpian (1602) ... ... ... 464 

17. Vigors (18.53) ... ... ... 376 

Wallis, Re, Ex p, Lickorish (1890) ... ... 188 

V, (loddard (1841) ... ... ... 250 

17. Hepburn (1878) ... ... ... 130 

17. Sheftield (1839) 169 

17. Smith (1882) 183 

Walliss 17. Broadbent (1836) ... ... ... 446 

Wallop’s Case (1620) ... ... ... ... 248 

Walmsley v. Foxhall (1863) ... ... ... 141 

Walsh 17. Cormack (Nlld.) 214 

17, Doherty (Aus.) ... ... ... Ill 

Lonsdale (1882) ... ... 393,394 

Walter 17. Emmott ( 1885) ... ... ... 204 

Walters 17. Howells ( 1852) ... ... 261,265 

17. Morgan (1861) ... ... ... 415 

17. Northern Coal Mining Co. (1855) 411 

Walton 17. Potter (1841) ... ... 247, 256 

Wanganui Licensing Committ(‘e, Re (N.Z.) 24, 68 
Ward 17. Day ( 1 864 ) ... ... ... ... 506 

17. Dow (Can.) ... ... ... ... 244 

17. Liddaman (1847) ... ... ... 163 

17. M‘Roberts (Ir.) ... 399, 410, 41 1 

17. Ryan (Ir.) ... ... ... ... 350 

17. Smith (1822) 424 

17. (N.Z.) 262 

Ward & Cb r. Clark, Clark & Hennigar (Can.) 135 
Warden v. Tye (1877)... ... ... 85, 99 

Ware v. Egmont (lx)rd) (1854) ... 308, 309 

~ 17. Polhill (1805) 308 

— 17. (1852) 308 

Waring 17. Mackreth (1801) 396 

Warman i7. Faithfull (1834) ... ... ... 440 

Wameford i7. Giles (1597) ... ... ... 465 

Warner 17. Potchett (1832) ... ... ... 309 

17. WiUington (1856) ... 372, 377, 378 

Warr (Frank) & Co., Ltd. t7. lx)ndon County 
Council (1904) ... ... ... ... 509 

Warren v, Richardson (1830)... ... 408, 486 

17. Thimder (Ir.) ... ... ... 419 

Warier v, Warter (1890) ... ... ... 152 



Izzzvi 


Tablb of Cases. 


PAGE 

Warwick &> Worcester By. Co., Re, Prichard’s 

Case (1854) 182 

Washington v. Bcott (1865) 21 

— 1 ?. Young (1850) ... ... 90 

Waterloo Bridge Co. v. CuU (1868) ... 299, 300, 

303, 304, 306, 310 

— V. (1869) ... 299, 300, 

303, 304, 306, 310 
Waters (Doe d.) v, Houghton (1827) ... 446 

V, Howells (1862) 264, 266 

Watkins v. Milton-next-Gravesend Overseers 

(1868) 605, 506 

Watson, Be, Ex p, Phillips (1887) ... ... 132 

V, Cox (1873) 420 

V. Dost Maliomed Khan, Watson v. 

Moulvee Mahomed Ally Khan, Watson v. 

Dost Mahomed Khan Chowdliry (Ind.) ... 463 

■ V. Jj&ne (1856) ... 349, 360, 366 

v. Raymond (N.Z.) 876 

Watson’s Case (1701) 81 

Watts, Re, Re Emery (Can.) ... ... ... 110 

* , Re, Comford v. ElUott (1885) 193, 194, 196 

V. Brains (1600) ... ... ... 268 

v. Porter (1864) 161 

V. Rees (1864) 199, 200 

V. Toussaint (1814) 178 

Wayne v. Hughan (N.Z.) 400, 461 

Weak d. Taylor v. Escott (1821) ... 463, 464 

Weakly d. Yea i;. Bucknell (1776) 382 

Weatherall v. Thomas, Re Thomas (1900) 283,291 
Weaver (Thunder d.) v, Belcher (1803) 486, 486 

V. Smith (1861) 246 

Webb V, Austin (1844) 359, 363 

■ V. London (City) Licensing JJ. (1910) 31 

V. Paternoster (1619) 512, 613 

V. Rhodes (1837) ... ... ... 450 

Webber v. Birkenhead JJ. (1897) 22 

V, Smith (1689) 492, 497 

Webster tJ. Appleton (1890) ... ... ... 260 

V, Ashton - under - Lyne Overseers, 

Hadfleld’s Case (1873) ... 189, 198, 199 

Weeding’s Estate, Re (1858) 477 

Weeks v. Birch (1893) 360, 430 

Wegener v. Smith (1864) 238 

Welchman v. Spinks (1861) ... 396, 397, 474 

Weld V, Baxter (1866) ... ... ... 359 

V, Tew (Ir.) ... ... ... ... 312 

Weld-Blundell v, Wolseley (1903) 293 

Welford r. Davidson (1767) ... ... ... 175 

Welland County Lime Works Co. v. Shurr 

(Can.) 398 

Wellard (Doe d.) v. Hawthorn (1818) ... 478 

Wellaway v. Courtier (1918) 502 

Weller v. Spiers (1872) 365, 489 

Wellington & Manawatu Ry. Co., Ltd. v. 

Taxes Comrs. (N.Z.) 306 

Wells V. Attenborough (1871) ... ... 9 

V. Cheyney (1871) 101, 103 

V. Cooper (1874) 233 

v. Kingston-upon-HuU Corpn. (1876) 602, 511 

Wemys v. Greenwood (1826) 266 

Wenger v. Lamont (Can.) ... ... ... 130 

Wenlock (Baroness) v. River Dee Co. (1888) 294, 

296 

Wensleydale Peerage Case (1866) 206 

Wemham v, R. (1914) 37, 38, 62 

Wesley v. Walker (1878) 380, 427 

West, Ex p„ R. V. Cox (1906) ... 16, 46 

(Roe d.) V. Davis (1806) ... 446, 491 

v. Gwynne (1911) 163 

V. Pott/S (1870) 69 

V. Sackville (Lord) (1903) 162 

West Derby Union Guardians v* Atcham 
Union Guardians (1889) ... 191, 192, 204 

West End Club v. Horwo^ ^Nfld.i ... ... 481 


PAGE 

West TTia.m Corpn. v. Sharp (1907) ... 143, 152 

West India Electric Co. v. Roberts (1920) ... 246 

West of England Drainage Co. v. Inclosure 
Comrs, (1862) ... ... ••• 294, 295 

Western v. Perrin (1814) - 411 

Western Counties Ry. Co. v. Windsor & 
Annapolis Ry. Co. (Can.) ... ... ••• 136 

Westminster Corpn. v. Puller (1904) 299, 300 

— — — r. Johnson (1904) 299, 300 

Westminster Land Tax Comrs., Re (1746) ... 306 

Weston V, Collins (1865) ... ... 475, 476 

V. Pimm (1814) ... ... ... 411 

Wethered, Be, Ex p, Salaman’s Trustee, 
Trustee v. Bance (1926) ... ... ... 157 

Wetmore v. Levy (Can.) ... ... 222, 247 

Weyer v. Weyer (Ir.) ... ... ... 214 

Whalen, p. (Can.) ... ... ... ... 109 

Wharton v, Walton (1845) ... ... ... 449 

Wharton’s Case (1602) ... ... ... 220 

Wheble (Doe d.) t?. Fuller (1835) ... 348, 360 

Wheeldon V. Burrows (1879) ... ... 195,196 

Wheeler V. D’Esterre (Ir.) ... ... ... 399 

v. Whiting (1840) 100, 101 

Whiffen v. Mailing (or Maidstone) JJ. (1892) 18, 

20, 32, 58, 62, 63 
Whirehead V. Howard (Can.) ... ... ... 254 

Whistler v. Hancock (1878) 139 

Whitaker v. Richards (1846) 494 

Whitbread, Ex p., ^ Shaw (1812) ... ... 199 

Whitbread & Co., Ex p,, R. v, Wandsworth 

Licensing JJ. (1921) ... 44 

V, Grain (1907) ... ... 48 

White, Be (1853) 435 

V. Bayley (1861) ... 519, 520, 521 

v» Coquetdale JJ. (1881) ... 40, 41 

V. Hay (1895) 381 

r. Kenny (Aus.) ... ... ... 485 

r. Licensing Court (Aus.) ... ... 28 

V. M‘Mahon (Ir.) 371, 379 

V. Neilson (Scot.) ... ... ... 94 

v. Nelles (Can.)... ... ... ... 348 

V. Nelson (Can.) ... ... ... 468 

V. Nestor (N.Z.) ... ... ... 96 

V. Witt (1877) 133 

V, Yarmouth Gas Light Co. (Can.) ... 247 

White & Wontner v. Whitewood (1897) 382, 386 

WhitehaU Court, Ltd. v, Ettlinger (1920) 343, 467 
Whitehead r. Brown (Can.) ... ... ... 264 

V, Buffalo & Lake Huron Ry. Co. 

(Can.) 125 

Whitehouse, Ex p.. Re General Horticultural 

Co. (1886) 162 

Whitfield V, Bainbridge (1866) ... ... 93 

v. How (1679) 434, 436 

Whitham & Butterworth v, Lindley (1920) 114 

Whithorn v. Thomas (1844) ... ... 200, 201 

Whiting, Ex p., R. v. Bri^l Licensing JJ. 

(1903) 22, 23 

V. Hovey (Can.) ... ... ... 137 

Whitley (Doe d.) v. Hughes (1860) ... ... 357 

Whitlock V. Hartwell (1605) ... ... ... 430 

V. Horton (1606) ... ... 430, 442 

Whitmore, Ex p., R. v. Johnson, etc. 

Leicester JJ. (1906) 61 

Whittett V. Bradford (1838) ... ... ... 263 

Whittick V. Mozley (1883) 382 

Whittle V. Bishop (N.Z.) 35 

Whittuck V. Withy (1907) 46 

Wick V. Hodg^n U^27) ... ... ... 448 

Wickham v. Hawker (1840) 602 

Widdecombe-in-the-Moor Land-Tax Assess- 
ment, Be, A.-G. v. Land-Tax Comrs. 

(1823) 305 

Widder v. Buffalo & Lake Huron Ry. Co. 

(Can.) 238 



Tablk op Casks. 


Ixxxvii 


PAGE 


Widderfield v. Metcalfe (Can.) 96 

Wigan (Doe d.) v. Poulton (1850) 364 

Wight V. Dicksons (1813) ... 455 

WUbraham v. IdveSey (1854) 487 

Wilbur, iS7a;i). (Can.) 108 

Wilcocks t?. Harris (1675) 248 

Wilcockson (Doe d.) v. Lynch (1771) ... 364 

Wilcox V, Redhead (1880) 373 

V. Skipwith’s Servant (1675) 248 

Wilkins v. Boutcher (1842) 361, 362 

V, Oeddes (Can.) ... ... ... 137 

V. M‘Ginity (Ir.) ... ... ... 460 

V. Wingate (1794) ... ... ... 348 

Wilkinson v. Hall (1837) 442 

v. MaUn (1832) 267 

V, Torkington (1837) 411, 425, 426 

Wilkinson’s Case (1628) 465 

Wilks (Trustee, etc.) v. Judge (1880) ... 135 

Willesden Overseers v. Paddin^^on Overseers 

(1863) 344 

WilUam’s & Floyd’s Case (1623) 223 

Williams, Ex p., R. v. Anglesea JJ. (1895) 15, 17, 

18 

, Ex p., R. r. Anglesey JJ. (1892) ... 17 

, A’a? p., R. V. Cotham, etc., JJ. & 

Webb (1898) 38 

, Ex p., R. V. Pilldngton, etc., JJ. & 

Wallace (1898) ... ... 38 

V. Bartholomew (1798) ... 355, 357 

V. Breedon (1798) ... ... ... 258 

V. Brisco (1882) ... ... ... 400 

V. Brown (Ind.) ... ... ... 126 

V, Cheney (1796) 405 

t\ Evans (1875) ... ... ... 387 

V. Goose (1897) 246 

V, Great Western liy. Co. (1858)... 228 

V, Heales (1874) 361 

V, Jenkins (Can.) ... ... ... 387 

V, Jones (1845) 166, 167 

V. (1865) 505, 512 

V. (1888) 388 

V, Jordan (1877) 378 

V, Kenneally (Ir.) ... ... ... 417 

V. Langley (Ir.) ... ... ... 400 

V, Local Union No. 1502, United 

Mine Workers of America 

(Can.) 182 

V, North’s Navigation Collieries 

(1889), Ltd. (1904) 147 

V, North’s Navigation Collieries 

(1889), Ltd. (1906) 147 

V. Pearce (1916) ... ... ... 115 

v. (N.Z.) 481 

V. Pritchard (1790) ... ... 304 

V. Steward (1817) 309 

V, Thomas (1849) 269 

V. Tippett (1917) 90, 97 

V. Weston-super-Mare Urban Dis- 
trict Council (1909) ... 148, 149 

V. Weston-super-Mare Urban Dis- 
trict CouncO (1910) 148, 149 

Williamson V. Dalton (Aus.) ... ... ... 115 

V. Henshaw (1747) ... ... 172 

— V, New South Wales Marine 

Assurance Co. (1) (Aus.) ... 181 

v. Norris (1899) 10,77,80 

V. Williamson ( 1874 ) ... 488, 491 

Willingham V. Joyce (1796) ... ... ... 414 

Willis, Ex p., R. V, Lawlor (Can.) ... ... 109 

, Re, Willis v. Willis (1902) 280 

(Doe d.) V. Birchmore (1839) 349, 360, 361 

Willoughby v. Chamberlaine (1857) 480 

Wills r. Stradling (1797) ... 382, 386, 387 

Wilmot r. Larabee (Can.) ... ... ... 389 1 

Wilson V. BuUer (1837) 264 I 


Wilson V. Carmine (N.Z.) ... ... ... 95 

V. Chisholm (1831) ... ... ... 441 

v. Crowe JJ. (1906) 39 

V. Hoadley (1837) 264 

r. Holden (1849) ... 228,240, 261 

V. Jones (Aus.) ... ... ... 94 

r. Kinnear (Can.) ... ... ... 212 

r. Marvin (Can.) ... ... ... 157 

r. Reed (1860) 246 

r. Smith (1844) ... ... .., 447 

r. Stewart (1863) ... ... ... 93 

V. Tavener (1901) 512, 514 

V, Townshend (Lord) (1795)... 353, 354 

1 ?. Wilson (1854) ... ... ... 139 

Wiltes Peerage Claim, lie (1869) ... ... 122 

Wilton V. Dunn (1851) ... ... ... 433 

Winchester (Bp.) v. Beavor (1797) ... ... 155 

Winckley (Doe d.) V. Pye (1795) ... ... 364 

Wincott^s Case, R. v. Drinkwater (1905) 34 , 37 

Windham v. Windham (1607) ... ... 157 

Windham’s (Justice) Case (1589) ... ... 460 

Windham’s Settled Estate, Ec (1912) 284, 289 

Windsor V. Jeffery (1866) ... ... ... 21 

Windsor, Essex & Lake Sliore Rapid Ry. r. 

Nelles (Can.)... ... ... ... ... 134 

Winn V. Bull (1877) ... ... ... ... 373 

V. Mossman (1869) ... ... 104,105 

Winsor V. R. (1866) ... ... ... ... 237 

Winter V. Brockwell (1807) ... ... 512,513 

Wire V, Pemberton ( 1 864 ) ... ... ... 404 

Witham v, Lewis d. Derby (Earl) (1744) ... 2^1 

Withington v, Neumann, Ee Marsden’s 

Estate (1889) 173 

Wogan v. Doyle (Ir.) ... ... ... ... 350 

Wolfe r. McCuire (Can.) ... ... ... 440 

Wollaston V. Hakewill (1841 ) ... 484 

Wood V. Aylward (1887) ... ... ... 380 

Beard (1870)... ... ... ... 438 

(Doe d.) V. Clarke (1845) ... 369, 370 

v. Davis (I r.) ... ... ... ... 463 

V. Day (1817) ... ... ... ... 348 

V. Gold (Can.) ... ... ... ... 137 

v. Grim wood (1830) ... ... ... 264 

r. Lake (1751) ... ... ... ... 511 

V, Leadbitter (1845) ... 512, 514, 515 

v. Mackenzie (Scot.) ... ... ... 10 

v. Saunders (Can.) ... ... 453,466 

v. Scarth (1855) 371,415 

V, Tate (1806) 469, 470 

Wood’s Case (Ir.) ... ... ... ... 220 

Woodall V. Clifton (1905) 472, 473 

Woodcock V. Woriliington (1827) ... ... 458 

Woodley v. Lawrence (N.Z.) ... ... ... 102 

Woods, Ex p., R. V, Limerick ((’an.) ... 107 

v. Finley (Can.) ... ... ... 107 

v. lluntingford (1796) 206 

V. Hyde (1862) 476, 477 

V, Opsal (Can.) ... ... ... 348 

Woodstock Ity. (Jo. v, Tupper (Can.) ... 224 

Woodworth v, Lantz (Can.) ... ... ... 362 

Wooler V. North Eastern Breweries (1910) ... 54 

Woolmer v, Caston (1606) 251 

Woolston (Zouch d.) v, Woolston (1761) ... 204 

Wootton (Inhabitants), He (1818) 307 

Wordsley Brewery Co. v. Halford (1903) ... 457 

Wormald’s Settled Estate, Rc, Wormald v. 

OUivant (1908) 292 

Womer v. Northam Licensing Magistrates 

(Aus.) 67 

Worseley v. MarshaU, He Salvin (1912) 175, 176 

Worsley v. Foquet (1866) ... ... ... 226 

V. Marshal], Re Selvin (1912) 175, 176 

Worth V. Brown (1896) ... ... 85, 86 

Wortham v. Dacre (Lord) (1856) 461 

Worthing Corpn. v. Heather (1906) ... 473, 477 



Ixxxviii 


Table of Cases. 


Wortilington v. Wanington (1848) 
V. (1849) 


PAGE 

448 
448, 477 


Worthington & Tunnadine (Heatherley d.) 

V, Weston (1764) 

Wrathbone V. Newbery (1016) 

Wray v, Taylor Brothers & Co., Ltd. (1913) 

V. Thom (1744) 

V. Toke(1848) 

Wrenford v. Gyles (1697) 

Wrey v, Burt (Nfld.) 

V, Thom (1744) 

Wright V. Burroughes (1846) 

d. Plowden r. Cartwright (1767) 

V. CoUs (1849) 

V. Crump (1702) 

r. Harris (1885) 

(Goodtitle d.) v, Otway (1807) 

V. St. George (Ir.) 

(Doe d.) r. Smith (1838) 

r. South Shields JJ. (1880) 

V. Sta vert (1860) 

V. Trevezant (1828) 441, 442 

Wright’s Settled Estates, Re (1900) 289 

Wrottesley v, Adams (1569) ... ... 459, 460 

Wroughton, Re, R. v, Hertfordshire J J. (1881) 20 

Wynn v. Bangor (Bp.) (1738) 236 

Wynne, Re (1872) 386, 435 

V. Newborough (Lord) (1790) ... 436 

Wyse V. Beresford (Ir.) ... ... ... 367 

V. Lambeit (Ir.) 478 

at 1?iiaaAl1 /Tr \ A^'7 


431 
. 466 

620 
. 232 
86, 87 
... 406 

... 91 

... 232 
... 456 

462, 466 
422, 423 
... 241 

... 22 
... 258 

... 371 

345, 347, 449 
98 
517 


Y, 

PAGE 

Yea (Weakly d.) r. Bucknell (1776) 882 

Yeoman r. Ellison (1867) ... ... ... 344 

York (Duke) r. Oates (1684) 215 

York (Archbp.) & Sedgwick’s Case (1612) ... 218 

Young V, Ashley Gardens Properties, Ltd. 

(1903) 162, 163 

r. Bown (Can.) ... ... ... 477 

r. Gentle (1916) 99 

r. Harper (N.Z.) ... ... ... 139 

V. Richards, Roljinson & New Bruns- 
wick Province (Minister of Lands 
& Mines) (Can.) ... ... 394, 440 

V. Robertson (1862) ... ... ... 187 

V. Slaughterford (1709) ... ... 227 

V, Wright (1600) 9 

Young Sc Co. V. Liverpool Assessment Com- 
mittee (1911) 603, 610 

Younghusband v. Gisborne (1847) ... ... 159 

Yuill r. White (Can.) ... ... ... ... 476 


z. 

Zachariassen v. Ijondon General Insurance 

Co., Ltd. (1926) 174, 175 

Zimbler v, Abrahams (1903) 398, 438 

Zinc Corpn., Ltd. Sc Romaine v. Skip with 

(1014) 161 

Zouch d. Woolston v. Woolston (1761) ... 204 



INTOXICATING LIQUORS 


PA.OB 


PART I. DEFINITIONS 








7 

PART II. LICENSES 








0 

Sect. 1. In General ...... 








i) 

Sub-sect. 1. Necessity for .... 








9 

Sub-sect. 2. Purpose of ... . 








0 

Sub-sect. 3. Exemptions .... 








9 

Sect. 2. Excise Licenses ..... 








10 

Sub-sect. 1. Manufacturer’s License. 








10 

Sub-sect. 2. Wholesale Dealer’s License . 








10 

Sub-sect. 3. Retailer’s License . 








10 

Sub-sect. 4. Reftieshment House Licenses 








11 

Sect. 3. Justices’ Licenses .... 








11 

PART III. APPLICATION FOR LICENSES . 








12 

Sect. 1. Excise Licenses . . . . . 








12 

Sect. 2. Justices’ Licenses .... 








12 

Sub-sect. 1. The Application . . . . 








12 

A. At Annual Meeting .... 








12 

(a) Who may Apply .... 








12 

(6) Personal Attendance of Applicant . 








12 

(c) Notice of Application . 








12 

i. Necessity for Notice 








12 

ii. Time for Notice 








12 

iii. Service of Notice . 








13 

iv. Posting of Notice . 








13 

V. Contents of Notice 








13 

(d) Deposit of Plans .... 








14 

B. At Adjourned Meeting 








14 

C. At Transfer Sessions .... 








14 

Sub-sect. 2. Objection to Application 








15 

A. At Annual or Adjourned Meeting . 








15 

(a) Who may Object .... 








15 

(6) Notice of Objection 








15 

i. Necessity for Notice 








15 

ii. 'Persons entitled to Notice 








15 

iii. Time for Notice 








10 

iv. Service of Notice . 








17 

V. On Adjournment in Default of Notice 







37 

(c) Sufficiency of Objection 








17 

(d) Where Objection Taken 








IS 

(e) Hearing of Objection . 








IS 

(/ ) Adjournment in Default of Notice . 








IS 

i. In General .... 








IS 

ii. Notice to Applicant to Attend . 








19 

iii. Notice of Objection 








20 

B. At Special Sessions .... 

. 




• 

• 

• 

20 


— yOl^ XXX. B 



2 


Intoxicating Liquors, 


PAGE 

PART IV. GRANT OF LICENSES 20 

Sect, 1. Excise Licenses 20 

Sub-sect. 1. By Whom Granted 20 

Sub-sect. 2. To Whom Granted 20 

Sub-sect. 3. In respect of What Premises Granted 21 

Sect. 2. Justices’ Licenses 22 

Sub-sect. 1. The Licensing District 22 

Sub-sect. 2. Meetings for Granting Licenses .22 

Sub-sect. 3. By Whom Granted — Disqualification of Justices .... 23 

Sub-sect. 4. To Whom Granted 26 

Sub-sect. 6. In respect of What Premises Granted ...... 25 

Sub-sect. 6. Discretion to Grant or Refuse . . . . . . .27 

A. Absolute Discretion ........... 27 

(a) In General ............ 27 

(b) To What Licenses Applicable ........ 27 

i. In General ........... 27 

ii. New Licenses .......... 27 

iii. Transfer ........... 28 

iv. Renewal ........... 28 

(c) Exercise of Discretion .......... 28 

i. In General ........... 28 

ii. What Justices may Consider ........ 29 

iii. Improper Exercise ......... 29 

{d) Proceedings against Justices ......... 30 

i. Action ............ 30 

ii. Information ........... 30 

iii. Indictment ........... 30 

B. Limited Discretion — Renewal or Transfer ....... 30 

{a) Off Licenses ........... 30 

i. In General ........... 30 

ii. Grounds for Exercise of Discretion ....... 30 

(6) On Licenses other than Old Beerhouse Licenses ..... 31 

(c) Old Beerhouse licenses ......... 31 

i. In General ........... 31 

ii. Grounds for Exercise of Discretion ....... 32 

iii. Wliat is an Old Beerhouse ........ 32 

iv. Alteration of Premises ......... 33 

{d) Statement of Grounds for Refusal ........ 33 

C. Attaching Conditions to License ......... 34 

Hub-sect. 7. Different Kinds of Grant ........ 35 

A. New Licenses ............ 35 

B. Renewal ............. 36 

C. Removal ............. 36 

I). Transfer ............. 37 

(a) In General 37 

(b) Assignment of Premises before Expiration of License . . . .39 

(c) Transfer after Expiration of License ....... 40 

E. Provisional Grant ........... 41 

Sub-sect. 8. Extent of License — Premises Covered 42 

Sub-sect, 9. Structure of Licensed Premises 44 

A, Consent to Alterations .......... 44 

B. Alterations Ordered by Justices ......... 44 

Sub-sect. 10. Procedure of Licensing Justices 46 

Sub-sect. 11. Pees in respect of Licenses 46 

PART V. CONFIRMATION OF JUSTICES’ LICENSES 47 

Sect. 1. Licenses requiring Confirmation 47 

Sect. 2. The Confirming Authority 47 

Sub-sect. 1. Who is the Confirming Authority 47 

Sub-sbot. 2. Jurisdiction 47 

Sub-sect. 3. Procedure 47 



iNTOxioATiNa Liquors 


3 


PABT VI. TBMPOBABY AUTHORITY TO SELL INTOXICATINU LIQUOR 
Sbct. 1. Excise 


Sect. 2. Justices 

Sub-sect. 1. Authority until next Transfer Sessions 
Sub-sect. 2. License to sell pending Appeal from Conviction 
Sub-sect. 3. Temporary Authority to Owner 
Sub-sect. 4. Sale by Heirs, Executors, etc. 


PART VII. COMPENSATION 

Sect. 1. The Compensation Authority 

Sub-sect. 1. Constitution ..... 

Sub-sect. 2. Jurisdiction 

Sub-sect. 3. Evidence at Hearing 
Sect. 2. The Compensation Fund .... 

Sub-sect. 1. In General 

Sub-sect. 2. To What Authority Charges Payable 
Sub-sect. 3. With What Payments Fund Chargeable 
Sect. 3. Deductions from Rent .... 

Se(t. 4. Payment of Compensation .... 
Sub-sect. 1. Amount Payable .... 

Sub-sect. 2. To Whom Payable .... 

Sub-sect. 3. Apportionment .... 


PART VHI. DECISIONS OP LICENSING JUSTICES 
Sect. 1. Appeal to Quartpjei Sessions 
Sub-sect. 1. Nature of Appeal . 

Sub-sect. 2. Who may Appeal — “ Persons Aggrieved 
Sub-sect. 3. In What Cases Appeal lies 

A. Renewal 

B. Transfer 

Sub-sect. 4. To What Court 
Sub-sect. 5. Notice op Appeal 
Sub-sect. 6. Recognisances 
Sub-sect. 7. Entry op Appeal 
Sub-sect. 8. Justices Disqualified on Appeals 
Sub-sect. 9. Hearing of Appeal 


A. In General . 

B. Parties 

C. Scope of Inquiry . 

D. Adjournments 

E. Evidence . 

F. Power to State Case 

G. Orders Made 
Sub-sf.ct. 10. Costs 


A. Who may be Ordered to pay 

B. Justices’ Costs .... 

(a) Appeal Dismissed or Abandoned 
(h) Payment out of Local Funds 
C\ Objector’s Costs .... 

D. The Order ..... 

E. Taxation ..... 

Sect. 2. Mandamus 

Sub-sect. 1. To JusncKs 

A. In What Cases .... 

B. Practice ..... 
Sub-sect. 2. To Quarter Sessions 

A. In What Cases .... 

B. Practicd 


PAGE 

48 

48 

48 

48 

48 

48 

49 

40 

40 

49 

49 

50 
52 
52 

52 

53 
53 
55 
55 
55 

57 

58 
58 
58 

58 

59 
50 
50 

59 

60 
61 
61 
61 
61 
61 
62 
62 
63 

63 

64 
64 
64 
64 
64 
64 

64 

65 

66 
66 
66 
66 
66 
68 
68 
68 
68 



4 


Intoxicating Liquors 


PAGR 

Sect. 3. Cbrtiobabi * ^ 

Sub-sect. 1. To Justices ^8 

A. In What Cases 08 

B. Who is Entitled 68 

0. Practice . 69 

Sub-sect. 2. To Quarter Sessions 69 

Sect. 4. Prohibition 69 

Sect. 6. Special Case 69 

Sub-sect. 1. By Licensing Justices 69 

Sub-sect. 2. By Quarter Sessions 70 

Sub-sect. 3. By Compensation Authority ........ 70 

PART IX. HOURS OF SALE 70 

Sect. 1. In General 70 

Sect. 2. Wholesale License 71 

Sect. 3. Six-day License 71 

Sect. 4. Early Closing License 71 

Sect. 5. Refreshment Houses not licensed to sell Intoxicating Liquors . . 71 

Sect. 6. Theatres 72 

Sect. 7. Sundays, Christmas Day and Good Friday 72 

Sect. 8. Exemption prom Closing 72 

Sub-sect. 1. In General 72 

Sub-sect. 2. General Order op Exemption 72 

Sub-sect. 3. Special Order op Exemption 73 

Sect. 9. Offences ............. 73 

PART X. OCCASIONAL EXCISE LICENSES 73 

Sect. 1. In General 73 

Sect. 2. Fairs and Races 74 

PART XI. SALES IN PASSENGER SHIPS, RAILWAY CARS, CANTEENS, THEATRES 

AND CLUBS 74 

Sect, 1. Passenger Ships ............ 74 

Sect. 2. Railway Cars 74 

Sect. 8. Canteens 74 

Sect. 4. Theatres 74 

Sect. 5. Clubs . .75 

PART XII. OFFENCES 75 

Sect. 1. Relating to Sale 75 

Sub-sect. 1. Sale without License 75 

A. Without J ustices’ License .......... 75 

(а) In General 75 

(б) By Agent or Servant of Unlicensed Principal ...... 77 

(c) Place of Sale ........... 78 

(d) Under Sale of Beer Act, 1795 ........ 81 

(c) Proceedings ........... 81 

i. Mode of Prosecution ......... 81 

ii. “ Second Offence 81 

iii. Imprisonment .82 

B. Without Excise License 82 

(a) Manufacturer's license . . . . ' . . . . .82 

(d) Wholesale Dealer's License 82 

(c) Retailer's license 82 

i. Sale 82 

ii. Orders taken without License 83 

iii* Offences relating to Spirits 84 

C. Sale under Statutory Privilege to Trade 84 



iHToxicATmG Liquors 


5 


S0B-8BCr. 2. SAUB AMD CONSDMPTrON CONTBABY TO TEBMS OF LiCEMSB . 

As Justices* license 

(a) Drinking on or near Premises with Off license 
{ b ) Carrying to Unlicensed Place 
B. Excise License 

SUB-SBCT. 3. Dbunkhnnkss on Premises 

A. Permitting Drunkenness 

B. Selling to Drunken Person ........ 

O. Evidence and Procedure ........ 

Sub-sect. 4. Procubing Drink for Drunken Person .... 
SuB-BECT. 6. Liquor Unulwfully on Premises 

A. Without Authority from Justices ....... 

B. Without Authority from Excise ....... 

Sub-sect. 6. Offences relating to Children ..... 

A. Sale or Delivery to Children ....... 

( а ) For Consumption on Premises ...... 

(б) On Behalf of Third Party ....... 

i. Vessel Corked and Sealed ...... 

ii. Quantity ......... 

(c) Knowledge of licensee ........ 

B. Allowing Child to be in Bar ........ 

Sub-sect. 7. Sale Not by Standard Measure ..... 

Sub-sect. 8. Prohibited Hours ........ 

Sub-sect. 9. Offences relating to Production of License 
Sub-sect. 10. Forgery op Justices* License ..... 

Sfct. 2. Relating to Regulation of Licensed Premises .... 

Sub-sect. 1. Affixing Name ........ 

Sub-sect. 2. Notice of Exemption Order ...... 

Sub-sect. 3. Internal Communication with Place of Public Resort 
Sub-sect. 4. Refusing Admission to Constable or Excise Officer . 

A. Constable ........... 

B. Excise Officer .......... 

Sub-sect. 6. Holding Seditious Meetings ...... 

Sub-sect. 6. Harbouring, Supplying Liquor to, or Bribing Constable 
Sub-sect. 7. Harbouring Thieves ....... 

Sub-sect. 8. Disorderly Houses 

A. Keeping Disorderly Houses ........ 

B. Permitting Premises to be used as a Brothel ..... 

Sub-sect. 9. Permitting Gaming ........ 

Sub-sect. 10. User for Parliamentary or Munic ipal Election . 
Sub-sect. 11. Possession of Sugar by Deai.er in or Retailer op Bepir 

Sect. 3. Relating to Prohibited Hours ....... 

Sub-sect. 1. In General ......... 

SiTb-sect. 2. Sale or Supply 

A. In General .......... 

B, Evidence of ......... . 

Sub-sect. 3. Consumption on Licensed Premises .... 

Sub-sect. 4. Form op Conviction ....... 

Sub-sect. 6. Keeping Open During Riot 

Sect. 4. Offences by the Public ........ 

Sub-sect. 1. Persons found Drunk ....... 

A. In Licensed Premises ......... 

B. In Highway or Public Place ....... 

( a ) In General .......... 

( b ) In Charge of Carriage, etc. ....... 

SuB-SKCT. 2. Refusal to Quit Premises ...... 

Sub-sect. 3. Consumption of Liquor During Prohibited Hours . 
Sub-sect. 4. Sale of Pistol to Intoxicated Person .... 


PAGE 

84 

84 

84 

84 

84 

84 

84 

80 

80 

87 

87 

87 

87 

87 

87 

87 

88 
88 
88 
88 

89 

90 

91 
91 
91 
91 
91 
91 
91 
91 

91 

92 
92 
92 

92 

93 

93 

94 
94 
94 
94 
94 
04 
94 
94 
90 

97 

98 
09 
90 

99 
99 
99 
99 

100 

100 

101 

101 



6 


iNTOXioATiNa Liquors, 


Sect. 5. Offekoes by Brewers 

Sect. 6. Offences against Excise Regulations as to Spirits . 


Sect. 7. Ojbtences in Respect of Clubs 

Sect. 8. Adulteration of Liquor 

Sect. 9. Liability of Licensee for Acts or Knowledge of Servant 

Sect. 10. Legal Proceedings and Penalties 

Sub-sect. 1. Under Licensing Acts and Refreshment Houses Act, 1860 

A. Prosecution and Conviction ........ 

B. Appeals 

C. Penalties, Forfeitures nnd Punisliment ...... 

Sub-sect. 2. Under Sale of Beer Act, 179.% 

Sub-sect. 3. Under Spirits Act, 1880 

Sect, 11. Under Colonial Statutes ........ 


PAGE 
. 101 

. 101 
. 102 
. 102 
. 102 
. 103 

. 103 

. 103 

. 104 

. 104 

. 105 

. 106 
. 105 


PART XIII. HABITUAT. DRUNKARDS 


111 


PART XIV. SALE OP INTOXICATING LIQUOR ON CREDIT 112 

Sect. 1. Spirits 112 

Sub-sect. 1. To What Sales Prohibition Applies . . . . . .112 

Sub-sect. 2. Security for Payment . , . . . . . . .112 

Sub-sect. 3. Appropriation of Payment 113 

Sub-sect. 4. Pleading 113 

Sect. 2. Beer 113 

Sub-sect. 1. Consumed on Premises $ . .113 

Sub-sect. 2. For Purposes op Resale . . . . . . . .113 


PART XV. WAR LEGISl^TION 


114 


AduHeraiton 
Billeting Troops . 
Billiard Saloons . 

ClvhSf Sale of Iidoxi- 
eating Liquor in 
Compulaorj/ Purchase of 
Licensed Premises . 

Fairs 

Gaming on Licensed 
Premises 

Guests 

Habitual Drunkard 


See Food and Drugs. 

,, Royal Forces. 

„ Theatres. 

,, Clubs. 

„ Compulsory Pur- 
chase. 

,, Markets. 

„ Gaming AND Wager- 
ing. 

,, Bailment; Inns 
and Innkeepers. 
„ Criminal Law. 


Infants and Children . 

I Innkeepers 

1 

j Landlord and Tenant . 

Music and Dancing 
Licenses . 

Police 
Prisons 
Punishment of Drunkards 
Racecourses 

Bating 
Theatres . 


See Infants. 

„ Inns and Inn 

KEEPFJIS. 

„ Landlord and 
Tenant, 

„ Theatres. 

„ Police. 

„ Prisons. 

,, Criminal Law. 

„ Gaming and Wager- 
ing; Theatres. 

„ Rates and Rating. 
„ Theatres. 



Past I.— DsFramoNs, 


7 


Part I. — Definitions. 


See Ldcenfdng (Consolidation) Act, 1910 (o. 24), 
8. 110. 

“ Intoxleating liquor.**] — fifee licensing Act, 1921 
(c. 42), 8. 11. 

Spirits.**]— Spirits Act, 1880 (c. 24), s. 3. 

1. Sweet spirits of nitre.] — Sweet spirits of 

nitre are not “ spirits ** within 6 Geo. 4, c. 80. — 
A.-G. v. Baiuey (1847), 1 Exch. 281 ; 2 New Mag. 
Gas. 824 ; 17 L. J. Ex. 9 j 10 L. T. O. S. 208 ; 11 
J. P. Jo. 349, 858. 

Annoiaiion : — Expld. A Apld. Bailey v. Harris (1849), 12 

Q. B. 906. 

2. .] — Sweet spirits of nitre are not 

“ spirits ** for the removal of which a permit is 
required by 6 Geo. 4, c. 80, s. 115, &: 2 & 3 Will. 4, 
c. 16, ss. 10, 11. — ^Bailey v. Harris (1849), 12 
Q. B. 905 ; 18 L. J. Q. B. 116 ; 12 L. T. O. S. 
663 ; 13 Jur. 341 ; 116 E. R. 1109. 

8, Proof spirit.] — Proof spirit means 

that which contains 50*76 of water as against 
49*24 of pure alcohol (Day, J.). — Newby v. Sims, 
[1894] 1 Q. B. 478 ; 63 L. J. M. 0. 228 ; 70 L. T. 
105 ; 58 J. P. 263 ; 10 T. L. R. 206 ; 38 Sol. Jo. 
202 ; 10 R. 696, D. C. 

Annoialuma : — Mentd. Fortune v. Hanaon, fl896J 1 Q. B. 

202 . Loe V. Bent (1901), 84 L. T. 722 ; Jenkins v. Nadeii 

(1919), 88 L. J K. B. 1137. 

4. ** Excisable liquor.**] — Excisable liquors are 
liquors subject to the duty of excise ; &, there- 
fore, beer, upon which an excise duty is no 
longer paid, is not an excisable liquor. A. was 
licensed under Gaming Act, 1845 (c. 109), to keep 
a house for billiard playing ; & the license provided 
that A. should not knowingly allow the consump- 
tion of excisable liquors in the house by persons 
resorting thereto. He was also licensed under 
Beerhouse Act, 1840 (c. 61), & 32 & 33 Viet. c. 27, 
to sell beer, wine, etc., to be consiuned in the house. 
A. had allowed the consumption of beer by persons 
resorting to the house for the purpose of playing 
billiards, &: was convicted of an offence against 
the tenor of his billiard license : — Held : A. had 
not been guilty of selling excisable liquor, & was 
wrongly convicted. — ^Jonbs v. Whittaker (1870), 
L. R. 6 Q. B. 641 ; 39 L. J. M. 0. 139 ; 22 L. T. 
635 ; 34 J. P. 663 ; 18 W. R. 1197. 

“ Beer.**] — See Licensing Act, 1921 (c. 42), s. 11. 

6. Botanic beer.] — M. sold a liquor in ; 

bottles called Summer’s Botanic Beer without 
having a retail license to sell beer. The liquor 
was made of sugar, herbs, & water, without hops, 
& had about 6 per cent, spirit, while ginger beer 
& table beer had about the same percentage of 
spirit. The justices dismissed the information, 
holding that it was not beer within Beerhouse 
Act, 1834 (c. 85), other Acts ; the 
justices were right. — L eah v. Minns (1883), 47 
J. P. 198. , ' 

Conid. Howorth r. Minus (1886), 56 L. T. 

316 ; Fairhnrst v. Prloo, [1912] 1 K. B. 404. 

6, — _ — Applt. sold a liquor called 

“ botanic beer,** without having a reWl license 


for the sale of beer. It contained sugar, herbs, 
water, but no hops or malt, & had 6 per cent, of 
proof spirit : — Held : such a liquor was ** beer ** 
within Customs & Inland Revenue Act, 1885 
(o. 51), B. 4, & applt. was rightly convicted. — 
Howorth v. Minns (1880), 66 L. T. 316 ; 61 J. P. 
7 ; 3 T. L. R. 266, D. 0. 

Anrwlation : — Conid. Falrhurst v. Price, [1912] 1 K. B. 404. 

7 . ,] — Applt. was summoned under Finance 

(1909-191(5) Act, 1910 (c. 8), s. 60 (3), for having 
sold by retail certain beer for the retail sale of 
which he was required to take out a license 
under that Act without having taken out such 
license. The beer had the ordinary gravity of 
beer, & contained 2 per cent, of proof spirit. It 
was manufactured from liquid ^uoose & hops, 
& was exactly like ordinary beer In colour, 
taste, & appearance. The justices found that the 
“ beer ” so sold was beer within the meaning of 
the definition of beer in sect. 62 of the Act, & that 
it was necessary to take out an excise licence for 
the retail sale of the same, they convicted 
applt. : — Held : the article so sold came within 
the earlier words in sect. 52, “ any other description 
of beer,” & was therefore beer for the retail sale 
of which applt. was required to take out an excise 
licence under the Act ; & the proceeding was 
properly taken under the Finance (1909-10) Act, 
1910 (c. 8). — Fairhurst v. Price, [1912] 1 K. B. 
404 ; 81 L. J. K. B. 820 ; 106 L. T. 07 ; 76 J. P. 
110 5 28 T. L. R. 132 ; 22 Cox, C. C. 661, D. C. 

8. Wine— British wine— Liquor containing large 
proportion o! alcohol.] — Upon an Information 
before justices under 11 & 12 Viet. c. 49, for the 
sale of “ British wine ” within the prohibited 
hours, it was proved by a practical chemist that 
the liquor sold contained a large proportion of 
alcohol, & the justices found that it was “ wine,” 
within the meaning of the statute : — Held : their 
conclusion was warranted by the evidence. — 
Harris v. Jbnns (1860), 9 O. B. N. S. 162 ; 30 
L. J. M. 0. 183 ; 3 L. T. 408 ; 24 J. P. 807 ; 9 
W. R. 36 ; 142 E. R. 69. 

Annotation : — Mentd. R. V. Senior (1864), 9 Cox, C\ C. 489. 

9. “Foreign wine** — Sherry.] — A., who 

held a license for retailing “ sweets &; made 
wines,” but had no license for the sale of foreign 
wines, on being asked for a bottle of best sherry, 
sold a bottle of liquor labelled “ Best sherry, 
British.” He was thereupon charged with selling 
foreign wine without a license : — Held : the 
justices, in dismissing the information against 
him on the ground that the liquor was not sold as 
being foreign wine, were wrong, & the case must 
be remitted to them. Sherry is the name of a 
foreign wine ; therefore, under Refreshment 
Houses Act, 1860 (c. 27), s. 21, liquor labelled 
“ Best sherry, British,” must, as against the 
seller, be deemed to be foreign wine. — HdOHABDS v. 
Banks (1887), 68 L. T. 634 ; 62 J. P. 23 ; 4 
T. L. R. 172, D. C. 


PART I. 

^ “ Inloxicaiing liquor/') — Linbkro 
(1883), 0 Nfld. L. R. 484. 

— NFLD. 

a Dojaobk, [1919] 

2 w. W. R, 667 ; 49 D. L. R. 66.— 
CAN* 

O Maolban, [1918] 

JD. L. R. 443 
29 Can. Crim. Cai*. 270 ; IS Alta. 


L. R. 244.— CAN. 


d. “ HofW’brew/*] — R. v. Mar- 
shall, [1925] 1 D. L. R. 11.32 J 43 
Can. Grim. CJas. 263 ; [1924] 3 W. W. R. 
866.— CAN. 


a. — .1 — Althongh the word 
*• home-brew la not eufflclent of Itself 
to establish the aiooholio content of 
Uqnor yet when that fact is proved 
independently, the ot. is bound to 
take Judicial notice of the fact that the 


word “ liomo-brcw ’* Is the common 
appellation for spirituons liquor which 
has been Illicitly manufactured or 
distilled. — R. (Andbbsok) ^ Piwxo, 
[1926] 1 W. W. R. 737.— CAN. 

£. JTteeZlinP'^ousa**]— R. v. GuiBX 

(1917), 39 O. L. R. 689.— CAN. 


r .}— R. V . Obbrnbssbb (1917), 

40 O. L. R. 264.— CAN. 


h. .] — R. V. PtTRDY (1918)» 
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10. Sweets — Foreign wine.] — Bichabds v. 

Bankb, No. 0, ante. 

.] — See Finance (1909-10) Act, 1910 (c. 8), 

8. 52. 

11. Beerhouse " — What oonstltutes — Sale under 
off license.] — A covenant not to use a house as 
“ a beerhouse is not broken by the sale, under 
a license, of beer by retail to be consumed off the 
premises. — London & North Western Ry. Oo. 
r. Garnett (1869), L. R. 9 Eq. 26 ; 39 L. J. Ch. 
25 ; 21 L. T. 352 ; 18 W. R. 246. 

AniwtatianB : — Contd. Fomiby v. Barker (1903), L. T. 

249. Befd. Holt r. Oollyor (1881), 44 L. T. 214. 

12, .] — A person who had 

entered into a covenant not to use a house as a 
public-house, tavern, or beer-house, opened a 
grocer’s shop there, at which he carried on the 
sale of beer to be drunk off the premises as an 
ancillary business^ to his grocers* business: — 
Held : this was no infringement of the covenant. — 
Holt & Co. v, Collyer (1881), 16 Ch. D. 718; 
50 L. J. Ch. 311 ; 44 L. T. 214 ; 45 J. P. 456 ; 29 
W. B. 502. 

Anno/o/ifmN tJonfd. Formhy r. Barker (1903), 89 L. T. 

249. Held. Lovell & ChrlHtinaH v. Wall (1910), 103 L. T. 

fl88. 

Finance (1909-1010) Act, 1910 

(c. 8), s. 52. 

18. ‘‘Beer shop What constitutes.] - F. was 

subject to a covenant not in erect on a piece of 
land forming nart of an estate laid out for ouilding 
“ any public-house, tavern, or beershop,” nor to 
use any house erected on the piece of land as sucli. 
A shop had been built on the piece of land, & F., 
who was the occupier of th(^ shop, had obtained a 
license authorising him to sell beer there, not to 
be drunk on the premises, dfc he was selling beer 
there accordingly. An action was brouj3it tf) 
restrain F. from using his shop as a public-house, 
tavern, or beershop: — Held: the word “beer- 
shop ’* had no technical meaning distinct from its 
ordinary sense, Sc it must b(3 taken to m(‘an a shop 
where beer was sold, even if it was consumed orf 
the premises. The act of F. was tlierefore a 
breach of the covimant. — I jONDon Sc BnmfRnAN 
Land Sc Building Co. v. Field (1881), 16 C*h. D. 
646 ; 50 L. J. Ch. 549 ; 44 L. T. 444, <\ A. 
.4fv^aH(>r>a Confd. Holt r. (k»llyor (1881), 16 Uh. 1) 718. 

Befd. Thorncmell r. JohiiHou (1881), 59 J>. J. Uh. 641 : 

Fonnby r. Barker (1903), 89 1.. T. 249 

14, ,] — vendors of an estate sold 

paiTt of it in 1863 to C\, as a site for a public- 
house Sc entered into a covenant with him that 
they would not sell any other portion of it without 
requiring the purchaser to enter into a covenant 
with them “ not to erect thereon, or use, or permit 
to be used, any building erected thereon as a 
tavern, public-house, or beershop.” C. erected a 
publio*houso on his part which he demised to N. 
In 1860 other portions of the estate were sold to a 
CO. who afterwards sold to P., Ids conveyance 
containing a covenant with his vendors in the 
above temis. P. erected a house on one plot 
Sc leased it to F., who obtained a retail license for 
the sale of beer off the promises : — Held : from the , 
date of the sale to C., the rest of the property was I 


subject to the restrictive covenant, F. must be 
taken to have had constructive notice of it, a 
beershop was a shop where beer was sold indepen- 
dently of any other circumstance, F. had broken 
the covenant, & N. was entitled to sue in respect 
of such breach. — Nicoll v. Fennino (1881), 19 
Ch. D. 268 ; 51 L. J. Ch. 166 : 45 L. T. 738 ; 30 
W. R. 95. 

Annotation: — Consd. Formby v. Barker (1903), 89 L. T. . 

249. 

** Premises.^*]-~See Spirits Act, 1880 (c. 24), 
s. 3. 

15. Licensed premises’* — Premises having 
occasional license — Spirits (Prices Sc Description) 
Order, 1919.] — The expression “ licensed premises ” 
in above Order includes premises having an 
“ occasional license.” — R. v. Lewis, Hx p, 
Daniell (1919), 122 L. T. 345 ; 84 J. P. 12; 30 
T. L. R. 09, D. C. 


-See Licensing Act, 1921 (c. 42), s. 18. 


16. “Fully licensed premises”^ — Seven days* 
license.] — A contract for the sale of a “ fully 
licensed ” public-house is a contract for the sale 
of a public-house "with a seven days’ license, if in 
fact the license does not include Sundays & tlie 
purchaser was not aware that it was only a six 
days’ license the ct. will not give specific perform- 
ance of the contract at the suit of the vendor. — 
Fraser v. Pugsley (1920), 37 T. 1^. R. 87. 

,]—See Finance (1909-1910) Act, 1910 

(c. 8), 8. 62. 

License.^ — See Spirits Act, 1880 (c. 24), s. 3. 

Justices' license.] — See Licensing (Consolidation) 
Act, 1910 (c. 24), 8. no. 

Justices on license.] — See Licensing (Consolida- 
tion) Act, 1910 (c. 24), 8. 110. 

Justices* off license.] — See Licensing (Consolida- 
tion) Act, 1010 (c. 24), 8. 110. 

Publican’s license.)- See Finance (1909-1910) 
Act, 1910 (c. 8), 8. 52. 

Beerhouse license.] -J^ee Finance (1909-1910) 
Act, 1910 (c. 8), 8. 52. 

17. “ Sale by retail **— What amounts to.) — 

A grantee in fee of a piece of building land 
covenanted by a separate deed with the grantor 
that the piece of land should not for the space of 
twenty years be used “ as a site for any hotel, 
t^avem, public-house, or beer-house,” nor should 
“ the trade or calling of an hotel or tavern keeper, 
publican, or beer-shop keeper, or seller by retail 
of wine, beer, spirits, or spirituous liquors,” be 
“ used, exorcised, or ran*ied on, at or upon ” the 
same : — Held : tlie sale of wine & spirits in bottle 
by a grocer in the course of his trade w’as not such 
a breach of the above covenant as the Ct. of Ch. 
would interfere w'ith.— J ones r. Bone (1870), 
L, R. 9 Kq. 674 ; 39 L. J. Ch. 405 ; 23 L. T. 304 ; 
34J. P.468 ; 18 W. R. 489. 

— Expld. A Diitd. Buckle v. Fredericks (1890), 
Pancras J J. (1890), 

2 4 Q. B. D. 346. Befd. Holt r. t'oHyor (1881), 16 Ch. D. 

< 18 ; Formby r. Barker (1903), 89 L. T. 249. 

•] — The lessee of a theatre 

bought an adjoining piece of ground, which was 
subject to a covenant, of which he had notice. 


41 O. L. K. 49 ; 13 O. W. N 205.— 

GAN. 

k. .1 B. (McDoiTOAU.) r. 

PBCaJCT, 11926) 2 W. W. H. 94 ; 43 
Can. Orim. Cas. 344. — GAM. 

l. ** fTuiud roo»n.**) — Il, r. 26 a wish 
11924) 8 W. W. H. 669 : 44 Can. Crlm. 
Caa. 304 ; 21 Alta, h. H. 22,— GAN. 

m. ** Pre»io%t*lp licensed premisca.**] 
— H. V. Licrnsino Court, A'jt i>. 
DONNJW4.y. 11925) S. A. 8, li. 37.— 

AUB 


Lkmare,'*) — R. 

“i. K. 607 ; 36 D. L. H, 


». Boiijcau 


(191*7). 38 O. L. 

781.— GAN. 

o. *' W€$rthauae.**} — R. v. Haujday 
(1893), 21 A. R, 42.~-CAN. 

p. ** drunk in a lourm.*’] 

— He McOoLRloic V. Ryall (1895). 
26 O. R. 435.— GAM. 

q. *• P<sraon.*’l — He Municipal 
C ijivsics Act, JRe Wah Yun Sc Oo. 
(1904). 11 B. 0. R. 154.-->CAN. 

r. ** Hotel-keeper.**) — BAitniKLa She- 


WAN & Co. r. PKTFaWON (1914), 27 
R- 301 ; 24 

Man. L. R. 79L— GAN. 

t, •• Sale of drink.**] — A aato of 
orJuk consista Ixi tha order for the 
drink Sc the delivery of the drink in 
pursuant of the order. — Behikk v. 
IHwy. U914) 2 IL R. 68.— IB. 

a. •* Fair.*' V~The word “fair** in 
Act. 1881, sect, 36. doee 
not include a martcet where oattie Sc 
aheop are regulaiiy sold by an auo- 
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that ** the trade of an innkeeper^ victualler, or 
retailer of wine, spirita or beer,’* should not be 
carried on there. He erected on this piece of 
ground a building, the object of which was to 
furnish convenient egress from the theatre ; but 
on each door he set up a counter for selling wine, 
spirits & beer, which could not be approached 
directly from the outside, but at which any person 
who paid for admittance to the theatre when open 
for theatrical performances could purchase refresh- 
ments : — Held : the lessee was carrying on the 
trade of a retailer of wine, spirits &> beer, & must 
be restrained from doing so. — Buckus v. 
Fredericks (1890), 44 Ch. D. 244 ; 62 L. T. 884 ; 
65 J. P. 164 : 38 W. R. 742 ; 6 T. L. H. 264, C. A. 

AnnoieUion Mentd. Fit* r. Ilea, 1189.3] 1 Ch. 77. 

See, now, licensing (Consolidation) Act, 1910 
(c. 24), 8. no. 

Sale to member of club.] — Sec Clubs, Vol. 

VII., p. 522, Nos. 109-111. 

19. ** Vintner.*’] — Tlie term “ vintner ” means 


one who sells wine generally, & is not restricted to 
one who sells wine be consumed on the premises. 
— ^Weli.s V. Attenborough (1871), 24 L. T. 312 ; 
19 W. H. 465. 

20. ** Consume *’ — How construed — Licensing 
Act, 1921 (c. 42), s. 4.] — Above sect, provides infer 
alia that no person shall, except during the per- 
mitted hours, ** consume ** in licensed prenuaes 
any intoxicating liquor : — Held : the word 
“ consume must be read in its natural & ordinary 
sense, & therefore the sect, prohibits, except during 
the permitted hours, &; subject to the specidc 
exceptions provided for by the Act, tlio consump- 
tion on licensed premises of any intoxicating liquor, 
even though that liquor may not liave been sold 
or supplied on those premises, but has been brought 
into the premises by the person consuming it there. 
— Caldwell v. Jones, [1923] 2 K. B. 309; 92 
I.. J. K. B. 760 ; 129 L. T. 031 ; 87 J. P. 130 ; 39 
T. L. R. 471 ; 07 Sol. Jo. 590 ; 21 L. O. R. 520 ; 
27 Cox, C. C. 198, I). C. 


Part II.- 

Sect. 1.— IN GENERAL. 

Sub-sect. 1. — Necessity" for. 

Sec Licensing (Consolidation) Act, 1910 (c. 24 )> 

88 . 1 , 111 . 

21. At common law.] — R. v. Fawkner (1009), 
2Keb. 500; 84E. R. 318 


Sub-sect. 2.— Purpose of. 

22. Superintendence & control by justices.] — 

The policy of requiring a person who sold wine 
by retail to take out a license for tlie sale of ale 
A beer was obvious: it was for the i)urpo8e of 
placing the retailer of wine under the super- 
intendence A control of the magistrates (Abbott, 
C.J.).— Spall v. Massey (1819), 2 Stark. 659, 
N. P. 


Sub-sect. 3.— Exemptions. 

See Licensing (Consolidation) Act, 1910 (c. 24), 
s. 111. 

23. Power of sovereign to grant — Effect of 
demise of Crown.] — Young v. Wright (1000), 1 
Sid. 6 ; 82 E. R. 937. 

Annoiaiitm :—CoilMd. Thoma« v. Sorrel (3673), 3 Kcb. 184. 
223. 

24. — .] — The King may grant a 

dispensation to sell wine without a license, non 
obetanie 7 Edw. 6, c. 6 ; & the dispensation is not 
determined by the King’s death. Such a dispensa- 
tion is valid as well when granted to a corpn. 
aggregate as to particular persons : — Held : such 
a grant to the Company of Vintners was saved 
by the proviso in 12 Car. 2, c. 25. — Thomas v. 
Sorrell (1673), Freem. K. B. 85, 137 ; 2 Keb. 
790 ; 3 Keb. 184, 223, 233, 264 ; Vaugh, 330 ; 1 
Lev. 217 ; 89 E. R. 63, 100, Ex. Ch. 

AnnoicAions : — Mentd. Jereson v. Moor (1699), 12 Mod. Hep. 

262 ; R, V. Paplnian (1725), Sees. Cas. K. B. M5 ; Ex p 
Armitage (1756), Anib. 294 ; Miiskott t>. HUl (18.39), 5 
Bing, S. C. 694 ; Wood r. Leadblttcr (1845), 13 M, & W. 


Licenses. 

838; Waahbouroo v , Buitowh (1847), 16 L. J. Kx. 200 

Taplln r. Florence (1851), 10 C\ 1i. 744 ; (Jougrtne v 

Kvotts (18.54), 3 0 Exch. 298 ; Halley v. StopbeiiH (1H02>* 

32 C. B. N. 8. 91 : Nuttall v. Braeewell (1800), 30 L. .1. 

Kx. 3 ; L. O. C. r. Dundas, 11904] 1\ 1 ; Warr v. 1.. (’ C., 

(19041 1 K. B. 71.3 ; Hmltli v. Colboumo. 11914 ) 2 (^h. 533 ; 

BrltiHh Actors Film Co. v. Olovor, (1918] I K. B. 299. 

26. .] — Thomas v. Waters (1067), Ilanl. 

442 ; 145 E. R. 538. 

Annotaiton : — Mentd. Kastorn Arc*hij»olag<) Co. v. 11. (185.3), 

2 K. & B 850. 

26. Exempted bodies — Vintners Company.)— 

Thomas v. Sorrell, No. 24, ante. 

27. Mayor & burgesses of St. Albans.] — 

A.-G. V. Marks (1801), cited in Jfalsbury’s Iaws 
of England, Vol. XVIIl., p. 9; Clutterbuck’s 
History & Antiquitie.s of the County of Hertford, 
Vol. 1, p. 49. 

28. University of Cambridge.] — On a 

motion for a guo warranto information, calling on 
the Vice-Chancellor of the University of Cambridge 
to show by what authority he granted alehouw* 
license's witliin the borough of Cambridge, il 
appeared that the first exercise & origin of the 
franchise were too remote to be traced ; that it 
had been exercised both within tlio borough of 
(yambridge A without it to the extent of the 
University Liberties, but not in pursuance of 
statutory authority, or according to tlio statutable 
form of granting license's : that the franchise 
was recognised in 9 Ann. c. 23, s. 50, & later 
statutes, though not in 5 & 6 Edw. 6, c. 25 ; that, 
till very recently, no serious dispute hod arisen on 
the subject between the borough & the University, 
nor had any licenses been granted by the charter 
justices of the borough, or those of the county at 
large ; that in early times the assize of brea<l It 
ale was in the borough, not the University ; that 
the Vice-Chancellor, in licensing, Imd always aeb'd 
with another head of a house, both being styled 
justices of peace, but the license being under the 
single seal dt signature of the Vice-Chancellor ; 
& that his course of proceeding hi^ not been in 
all respects uniform •— Held : sufficient doubt not 
being thrown on the legality of the franchise by 


tloneer on his own premiaeo. — B rook - 
TKQ r. Smith (1883), 1 N. Z. L. K. 386 

(s. ay-nx. 

h. ** stale of irUoxicaHon.*’} — Ljlf- 


FKY V. :Maoorian (1903), 22 N. Z. 
L. R. 677.— N.Z. 

PART II. SECT. 1 8UB-4E0T. 1. 

o. Under 32 Viet. e. 32.1 — A Bconao 


I to tell ipirltuoti* liquor* whether by 
wholeaalo or retail. Is necoesarjr under 
the above Act. either in the case of 
a tavern or a shop. — R. e. Straciian 
(1869), 20 O. P. 182.— CAN. 
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Intoxicating Liquors. 


Sect, 1. — In general: Syb-eect, 8. Sect, 2: Sub- 
Bede, 1, 2» 3 <fe 4, Sect, 8,] 
these circumstances, the ct. would not assist in 
questioning it by granting an information. — 
B. V, ArohdaUj (1838), 8 Ad. & El. 281 ; 3 Nev. 
& P. K. B. 696 ; 1 Will. Woll. & H. 440 ; 2 J. P. 
486 ; 2 Jur. 1088 ; 112 B. R. 843. 

Armotations : — Mentd. Re Oxford University, Ohanoellor & 
Taylor (1841), I Q. B. 962 ; R» v, Cauterbnry (Archbp.) 
(Iir48)jig. B.483 ; Kemp r. Neville (1861), 10 C B.N.S. 
623. 

See, now, Cambridge Award Act, 1866 (c. xvii), 

fl. 8. 


29, University of Oxford — “ Sweets or 

made wines/ 'J — By a charter in the reijjn of 
Charles I. the Chancellor of the University of 
Oxford was given the exclusive right of granting 
licenses to sell drink, ale, or other victuals in 
Oxford ; Sc by Universities (Wine Licenses) Act, 
1743 (c. 40), s. n, persons were prohibited from 
selling wine by retail in Oxford unless authorised 
so to do by the (Jhanrollor of the University. By 
Customs Sc Inland llovenue Act, 1875 (c. 23), 
s. 9, a license to a retailer of for(>ign wine shall be 
grante‘d so as to (*xtend to the sale of any kind of 
sweets or made wines, or mead, or metheglin, 
without the payment of any further duty. The 
right to issue the University wine license has by 
statute b(^on transferred to the corpn. of Oxford : — 
Held : since the Act of 1875 the Oxford University 
wine license, now granted by the corpn., entitled 
the hold(5r thereof to sell sweets or made wines ” 
without payment of further duty. Sc without 
taking out any excise license for the sale of sweets 
or made wines. —Roberts v. Twining (1009), 101 
L. T. 4 1 ; 73 .1. P. 317 ; 25 T. L. R. 626, D. O. 

See Univei’slties (Wine licenses) Act, 1743 
(c. 40), s. 11; Oxford Corporation Act, 1890 
(e. ccxxiii), s. 110. 

80. Houses of Parliament — Whether exempt.] — 

WllilJAMSON V. Nuuuis, No. 025, post. 


Sect. 2. --EXCISE UCENSES. 

Sub-sect. L — Manufacturer’s License. 

See Finance (1909-1910) Act, 1910 (c. 8), 
schod. I., A. 

31. By whom required — Distiller of spirits — 
Ulterior use Immaterial.] — A person who distils spirit 
for the purpose of making, by the addition of 
nitric acid, sweet spirits of nitre for sale, is a 
distiller of spirits within 0 Geo. 4, c. 80, ss. 0, 7, 
requiring an excise, license, Sc liable to the penalties 
imposed by s. 39 of that Act on persons having 
any private or concealed still, etc., for making or 
distmlng low wines or spirits. — A.-G. v, Bailey 
(1846), iOM. &W. 74; lOL.J. Ex. 63; 168 E.R. 
1104 ; subsequent proceedings (1847), 1 Kxch. 281. 
Annotation Conid. Bailey v. Harrla (1849), 12 Q. B. 905. 


Sub-sect. 2. — Wholesale Deialbr’s License. 
See Finance (1909-1910) Act, 1910 (c. 8), s. 61 (2). 
sohed. 1, B. 

82* By whom required — Manufacturer selling 


stock after sale of distillery.] — If a person, being 
regularly licensed as a distfiler of corn-spirits, etc., 
in Seotlwd, under 26 Geo. 3, c. 64, for one year, 
discontinue business as a distiller, & sell his stills 
to another before the expiration of such license, 
but keep on hand, for future sale, a considerable 
stock of spirits which were lawfully distilled under 
such license, he is to be considered as keepi^ Sc 
selling such spirits as a dealer, & is accordingly 
compellable to take out an excise license as a 
seller of, or dealer, by wholesale, in aquavitas, 
under 33 Geo. 3, c. 69, s. 9. — ^Advocate-General 
V, Menzies (1799), 8 Bro. Pari. Cas. 168 ; 3 E. R. 
613, H. L. 

33 . Ship’s stores merchant — Selling spirits 

out of bond.] — A ship’s stores merchant, who sells 
spirits out of bond to foreign-going vessels as ship’s 
stores, is a “ dealer in spirits ” within Excise 
Licence Act, 1826 (c. 81), s. 2, Sc must, therefore, 
for that purpose take out the excise license 
required by that statute. — Tinwell v, Mayhook, 
[1904] 2 K. B. 790 ; 73 L. J. K. B. 699 ; 91 L. T. 
145 ; 68 J. P. 350 ; 53 W. R. 14 ; 20 T. L. R. 488 ; 
48 Sol. Jo. 477, D. C. 

Quantity prescribed to be sold.] — See Finance 
(1909-1910) Act, 1910 (c. 8), sched. I., B. 

34. Size of bottles — Whether material.] — 

Applt. held an excise license under Excise Licenses 
Act, 1825 (c. 81 ), 8. 2, for the sale of beer in casks 
containing not less than four Sc a half gallons or in 
not less than two dozen reputed quart bottles at 
one time ; he did not hold a license imdor Revenue 
Act, 1863 (c. 33), s. 1, which enables the holder of 
such an excise license to take out an additional 
license for the sale of beer “ in any less quantity 
Sc in any other manner than as aforesaid.” Ho 
sold beer in pint Sc half -pint bottles, but the 
quantity thus sold at one time was not less than 
tne amount which a cask of four Sc a half gallons 
or two dozen reputed quart bottles would contain. 

Applt. having been convicted upon a summons 
under Licensing Act, 1872 (c. 64), s. 3, of having 
sold beer by retail without a licence : — Held : the 
test of a sale of beer by retail was the quantity 
sold at any one time, Sc the conviction was wrong. 
— Fairclough V. Roberth (1890), 24 Q. B. D. 
850 ; 59 L. J. M. C. 64 ; 62 L, T. 700 ; 54 J. P. 
421 ; 38 W. R. 330 ; 6 T. L. R. 180 ; 17 Cox, C. C. 
101, D. O. 

Justices’ License— Necessity for .] — See No. 500, 
post, Sc, generally, Finance (1909-1910) Act, 1910 
(c. 8), sched. I., B. ; IJcensing (Consolidation) Act, 
1910 (c. 24), 8. Ill (2) i. 


SuB-ffKCT. 3. — Retailer’s License. 

See Licensing (Consolidation) Act, 1910 (c. 24), 
SB. 1, 111. 

On licenses.] Finance (1909-1910) Act, 
1910 ( 0 . 8), sched. 1, C. 

86. Necessity for Justices’ licenses — 

Licensing (Consolidation) Act, 1910 (o. 24), s. 1.] — 
R. V. Customs Sc Excise Comrs., No. 128, post, 
on licenses.]— Finance (1909-1910) Act, 
1910 (o. 8), sched. I., C. 


PART 11. SECT. S, SUB-SECT. 1. 

81 1 Ru whom rtQuirfd — DiaHller of 
SpirUs^UUerior use immaterial.h^'R, 
e.VAitao. [18211 3 W. W. R. 228.— CAN. 
d. Brewers* license fees not duties 
Bartucy 

(1904). 1 C, L. R 497.— AUS. 


PART 11. SECT. 8, SUB-SECT. 1. 
•. By %chom required — Brewers.}-^ 


BRKWKiia & Malstbrs’ Assocn. or 
Ontario v. A.-G, for Ontario, 11897J 
A. O. 231,— CAN, 

f 1 County 

Cork JJ.. [1906) 2 L R. 415 : 40 
I. L. T, 143.— IR. 

f. Quantity prescribed to be sold ,] — 
Four Sc a half f^oaa of beer is the 
minimum Quantity whloh may be sold 


to one person at one time under a 
wholesale dealer’s license. Sc the maxi- 
mnm under a retailer’e Uoenoe. — Wood 
V, Maoeknzdc, [1926) 8. C. (J.) IS. — 


PART II. SECT, a, SUB-SECT. S. 

h. Statutory requiremenis must be 
observed ,] — retail llQuor lioeoee which 
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as. Winfi — ^Necessity for Justtoeo* cortt- 

floftte.] — shopkeeper, holding a wine dealer’s 
excise Mcense, grants under Excise licenses Act, 
1825 (c. 81), s. 2, A lor which the annual duty of 
£10 10s. is payable, is entitled, \wthout any 
certificate from justices, to sell by retail wine to be 
consumed off his premises. — ^Pajjceb v. Thatcher 
(1878), 3 Q. B. D. 840 ; 37 Lr. T. 784 ; 26 W. K. 
314 ; notn. R. v, Bristol JJ., PALaffER v. 
Thatcher. 47 L. J. M. C. 54 ; 42 J. P. 213, B. C. 

87 , J — Semble : a person who 

has a spiiit dealer’s retail license to s^ spirits in 
bottles, & who has a wholesale beer dealer’s license 
authorising sale of casks of ale of 4^ gallons, 
suOOciently fulfils the description of “ a person who 
keeps a shop for the sale of goods A commodities 
other than foreign wine. A, therefore, is entitled 
to a certificate of justices authorising the sale of 
wine by retail pursuant to Refreshment Houses 
Act, 1860 (c. 27), s. 3.— R. r. Bishop (1886), 
50 jr. P, 167, D. C. 


Sub-sect. 4, — Refreshment House Licenses. 

See Refreshment Houses Act, 1860 (c. 27), s. 6. 

Hours of closing.] — See No. 56(i, post, 

38. Dancing saloon — Refreshments supplied 
from outside.] — The occupier of a house kept in it 
a public dancing room, where each person who 
entered was charged 3d. No liquor was kept 
there, but if any visitor to the dancing room 
r*equired beer the money for the quantity required 
was previously paid to tlie servant, who then sent 
for it to a neighbouring public-house. The 
occupier of such dancing-room had no license, 
upon an information against him for keeping open 
his house for public refreshment, resort A enter- 
tainment without a license under the Refreshment 
Houses Act, 1860 (c. 27), the magistrate dismissed 
the information on the ground that the evidence 
did not bring the house within the definition given 
by the Act, as a house kept open for public 
r^reshment, resort, A enteitainment : — Held: 
the magistrate’s decision was correct. — Taylor v. 
Oram (1862), 1 H. A C. 370 ; 31 L. J. M. C. 252 ; 
7L.T. 68; 27 J. P. 8 ; 8 Jur. N. 8. 748 ; JOW. R. 
800 ; 158 E. R. 928. 

Annotfiiion : — Refd. Ho vros t*. Inland Revenue Board (1876), 

1 Ex. D. :iS5. 

39. Sale of cigars, coffee, & ginger beer.]— 
By Refreshment Houses Act, 1860 (c. 27), s. 6, 
“ all houses, rooms, shops, or buildings, kept open 
for public refreshment, resort, A enteitainment,” 
during certain hours of the night, are to bo deemed 
refreshment houses A require a license. Deft.’s 
house was called The ; it was found open 


during the night, A seventeen females A twenty 
gentlemen were there, A were supplied with cigars, 
coffee, A ginger beer, wbicb they consumed. 
Upon these facts justices convicted deft, upon a 
charge of keeping a refreshment house without a 
license : — Held : the house was kept open for 
public refreshment, resort, A entertainment, A 
the conviction was right. — Mum v. Keay (1875), 
L. R. 10 Q. B, 694 ; 44 L. J. M. C. 143 ; 40 J. P. 
120; 23W. R. 700. 

Annotatiana : — FoUd. Howoa v. Inland Rnvcnuo Boaul 

(1876), 1 Ex. D. 385. Moxitd. Duck v. Bates (1884), 13 

g. B. D. 843. 

40. Shop for sale of non-lntoxlcating liquors.] 

— By Refreshment Houses Act, 1860 (c. 27), s. 6, 
“ all houses, rooms, shops, or buildings kept open 
for public refreshment, resort, A entertainment,” 
during certain hours of the night are to be deemed 
refreshment houses, A require a license. By sect. 9 
a penalty is imposed upon keeping unlicensod 
refreshment houses. During the prohibited hours 
applt. kept open without a license a shop for the 
s^e of ginger beer A lemonade : it consisted of 
one room only, open in front, without seats. 
Applt. was convicted of keeping an unlicensod 
refreshment house : — Held : applt. ’s shop was kept 
open for public refreshment, resort, A entertain- 
ment within the meaning of the foregoing enact- 
ment, A the conviction was right. — Howes v. 
Inland Revenue Board (1876), 1 Rx. D. 385 ; 
46 L. J. M. C. 15 ; 41 J. l\ 423 ; 24 W. B. 897, 
C. A. 

Ammiaiion : — Montd. Duck r. HaU'8 (18S1), 13 Q. Ji. D. 

843. 

41. Sale of food on plates- No other facilities.] 

— Cooper r. Dickenson (1877), Timee, Jan. 23. 

42. Temperance Inn - Open to travellers.] — 
Two revenue officers disguised os travellers wont 
at 10.40 p.m. to a house kept by K., A requested 
to be supplied with chops, coffee, A a non- 
intoxicating ale, A were eutertainod accordingly, 
A paid the waiter. The house was a temperance 
hotel of a large size. No license for a refreshment 
house was held by M. pursuant U) Refi’eshmont 
Houses Act, 1860 (c. 27), s. 0 : — Held : the justiees 
were wrong in holding that, though this was 
an inn, yet it was not a refreshment house ^ thin 
the meaning of the statute, A so requiring a 
license. — Kellkway v. MaoDouoal (1880), 46 
J. r. 207, D. C. 


Hect. 3. —JUSTICES’ UCENSES. 

See Licensing (Consolidation) Act, 1910 (o, 24), ss. 
J, 42 (3), 65 (1). 

Grant of Justices’ license.] — See Part IV., Hect. 
2, post. 


of^Qod clandostlaely & without Cltwr & BkRRY (18«2). Z B. C. It. 131. (wcompamrU hy rlniorH* Cfrtifir(u*t.y-~ 
oofieTvmg the preliminary statutory — CAN. R'’ Hovi’Kii's Ltcknsr (J8«4), *24 O. R, 

roqoirementa will be oanoelled . — lie k. PetUion for license must be 522. -CAN. 
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Part III. — Application for Licenses. 


Sect. 1.— EXCISE UCENSES. 

See Excise Licenses Act, 1826 (c. 81), s. 16 
Finance (1909^1910) Act, 1910 (c. 8), s. 96, schedi 


Sect, 2.~~JUSTIC:ES* UCENSES. 

SuB«SBCT. 1 . — Tile Application. 

A, At Annual Meeting, 

(a) Who may Apply, 

To whom justices’ licenses granted, see Part IV., 
Sect. 2, sub-sect. 4, post, 

48, Grant of license — Prospective license. j 
Under 9 Geo. 4, c. 61, where a house which has 
been kept as an hotel, without a license, is trans- 
ferred to a new occupier, the notices for a license 
must be given by the new occupier.— Bryant v, 
Beattie (1838). 4 Bing. N. C, 264 ; 1 Am. 66 : 
6 Scott, 761 ; 7 L. J. C, V, 78 ; 2 Jur. 276 ; 132 
E. K. 780. 

' -VlentA, l^arfltt v. Charnliru, hx p. D’AItcjruc 

(IS/i), L, II. J5 Kq. Jifl. 

44. Renewal of license— New tenant.]- U. v 
Liverpool J.K, No. 319, post. 

45^ 7' ,.'Z holder of a license to 

sell by retail beer A cid(^r on the licensed preinises 
applied for a renewal of Ids license at the general 
annual licensing meeting. Uis application was 
refused, A at the adjourned g(*ncral annual 
licensing meiding H., who had in the meantime 
become tenant A occupier of the premises, apjdied 
for a renewal of the license, which had not then 
expired : -Held : on the authority of It. v. lAverpool 
Jmlices, No. 319, post, H. was a pei*8on entitled to 
apply for a remm'al, although he was not the- 
licensed person. — Hymonh v. Wedmork, 118911 1 
Q. B. 401 ; 63 L. J. M. G. 44 ; 69 L. T. 801 ; 58 
J. P. 197 ; 42 W. K, 301 ; 10 T, L. H. 169 ; 38 
Nol. Jo. 131 ; 10 K. 118, I). C. 

• Folld. V. Rrontfonl .7.T., !1»00] 2 

h zSI' Crtnvo JJ. 74 L. J 

46. Removal of license — Where premises pulled 
down for public purposes— Licensee of such 

premises.] — (l) Whei*o a licensed house is pulletl 
dowm for the purpose of public improvements, A 
application is made under Alehouse Act, 1828 
(c. 61), 8. 14, for the grant to the person whose 
< ^2? been pulled down of a license in respect 
of other fit A convenient premises, the application 
must be made by a licensed person who was keeping 
the old premises as an inn at the time of their 
demolition. 

(2 ) Whore a person who has successfully opposed 
the granting of a license, subsequently successfully 
shows cause against the making absolute of a rule 
nwt for a mandamus to the licensing justices or to 
sessions, the ct. has a discretion to grant 
showing cause against the rule, 

J licensing justices are not a ct. of summary 

jxmsiBotion. — R, v. West Hiding op yoKKsiiiRE 

®MAW, [1898] 1 Q. B. 503 ; 67 L. J. 
Q. B. 279 ; 78 L. T, 47 ; 62 J. P. 197 ; 46 W. li. 
834 ; 14 T. L. H. 89 ; 42 Sol, Jo. 135, D. C, 


(5) Personal Attendance of Applicant. 

See licensing (Consolidation) Act, 1910 (c. 24), 
s. 16 (2), (4). 

47. Necessity for— Where objection taken — 
Cause personal to applicant.] — Griffiths v. Lan- 
cashire JJ., No. 199, post. 

48. .] — R. V. Miskin Higher 

JJ., No. 99, post. 

49. Interpretation of clause.] — 

(1 ) On the hearing of an application for the renewal 
of a license for the sale of intoxicating liquors under 
the Licensing Acts, 1828, 1872 A1874, the licensing 
justices have a discretion to refuse the renewal 
on the ground of remoteness from police super- 
vision A the character A necessities of the neigh- 
bourhood. 

(2) The discretion of justices given by the Alehouse 
Act, 1828 (c. 61), s. 1, in the granting of licenses, 
applies equally to the renewal as to the original 
grant, A is not taken away or modified by the 
Licensing Acts, 1872 A 1874. But this discretion 
must be exercised judicially, “ according to law, 
A not humour ” ; it must not be “ arbitrary, 
vague, A fanciful, but legal A regular.” 

(3) The word ” personal ” in sect. 26 of the Act 
of 1874 means ” individual,” as distinguished from 
the class to which appet. belongs. — Sharp v. 
Wakefield, [1891] A. C. 173 ; 60 L. J. M. 0. 73 ; 
64 L. T. 180 ; 55 J. P. 197 ; 39 W. H. 561 ; 7 
T. L. H. 389, II. I.. ; affg. S. C, (1888), 22 Q. B. D. 
239, C, A. 

AnnoiatwTis : — As to (1) Reid. Hartford Brewery Co. v. 
London County Quarter Sessions (1«06), 76 L. J. K. B. 
5,^7; It. V. Southampton JJ., Ex p. Fuller, Smith & 
riirnor (1906), 91 L. T. 442 ; Liverpool Cerpu. v. Walker. 
11908] 1 K. B. 28. As to (2) Apld. H. v. West Riding of 
lorkshlro County Council, 11896J 2 Q. B. 386. Conid. 
K. V. Howard, fl902J 2 K. B. .’^63. Apld. U. v, Brighton 
Corpn., Kx p. Tlllinir (1916), S.'i L. J. K. B. i:)52. Reid, 
(1888), 62 J. P. 42.3 ; Fleetwood v. Hull 
35; Royal Aquarium v. Parkinson 
(1891), 8 T. L. 11, 144 ; R. v. L. C. C,, Ex v. Akkersdvk, 

Miekin Higher 

JJ;* 11393] 1 Q. B, 275 ; Sharp v, Huglics (1893), 57 X P. 
104 ; R. V. Leigh (1896), 75 L. T. 339; Aavon v 
Southampton J J., [1904] 1 K. B, 430 ; R. r. Dodds, [19051 
Tolhurst, Ex p. Farrell, R. v. Cox, 
Ex p. West, (1905] 2 K. B. 478 ; R v. L. (\ C., Ex p, 
London & Provincial Electric Theatres, [1915] 2 K. B. 
466 ; (^sell v. Inglis, 11916] 2 Ch. 211. Genrrally, Reid. 
n.v, Woodhouse, [1906] 2 ± B. 601. Mentd. Rc Dover 
A. Sandwich Countv Council & Boroughs (1891), 65 J. P. 
248 ; Murmy v. Ftoot (1893), 57 J. P. 101 ; Evans v. 

i 9- 224 ; Igoe r, Shann (1901), 

' Jo^cey dc Eden’s Exors. v. N. E. Ry. 
760^^^' L. T. 35 ; Sidney v. N. E. Ry,. [1916] 2 K. B. 

Notlo6 to attend.] — See Sub-sect. 2, A. (c) ii.» 
post. 

Renewal by executors in name of deceased 

holder.]— .STre No. 161, post. 

(c) Notice of Application. 
i. Necessity for Notice. 

See IJcensing (Consolidation) Act, 1910 (c. 24), 
88. 16 (1), 26 (3), (4), 33 (3), (4), 108 (1). 

ii. Time for Notice. 

See licensing (Consolidation) Act, 1910 (c. 24), 

B. 16 (1). 


PART HI. SECT, 2. SUB-SECT. 1.— A. (a). 

I. 0/ license.]— Allan v. Cabkw (1890), 14 N. Z. L. R. 569.— NZ. 

.l-^Re Moss, Kxp. Mann (1904), 21 S. C. 108.-~S. AF. 
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50. From when time oomputaA — of actual 
hearing.] — (1) By 9 Goo. 4, c, 61, s. 1, justices in 
every county, etc., are to hold a general annual 
licensing meeting between Aug. 20 & Sept. 14 ; 

by sect. 3, they are required to continue such 
meeting by adjournment to such days during 
Aug. Sc Sept. Sc places as they may deem most 
convenient for enabling persons to apply for a 
license. By 32 Sc 33 Viet. c. 27, s. 4, no license is 
to be granted without a certificate of justices. 
By sect. 6 certificates are to be granted by the 
justices at the general annual licensing meeting 
neld in pursuance of 9 Geo. 4, c. 61, or at some 
adjournment of such meeting. By sect. 7 every 
person intending to apply for a certificate shaU, 
twenty -one days before he applies, give notice in 
writing of his intention, as in the sect, prescribed : 
— Held : the notice might be given twenty-one days 
before, Sc the application made at an adjourned 
meeting. 

(2) At a general annual licensing meeting B. 
applied for a certificate for a certain house. It 
was proved that he had been convicted of mis- 
conduct in another house. The justices refused 
the certificate. At an adjourned meeting U. 
applied for a certificate for the first house : — 
Held : the fact of the certificate having been 
refused to B. was no bar under sect. 8 to the 
application by I). — K. v. West Riding JJ., 
Drake’s Case (1869), L. R. 5 Q. B. 33 ; 39 L. J. 
M. C. 17 ; 21 D. T. 490 ; 31 J. P. 4 ; 18 W. R. 
259. 

Annotaiu>7Ui As to (1) Apld. It. r. Powiiall, fl893] 2 Q. H. 

158. Reid. U V. Urooin, Kx p. Cobbold, [1901] 2 K. B. 

157. As to (2) FoUd. Ex j)> Maiitfhan (1875), 1 Q, B. 1>. 

49. B«ld. Ex p. Ilushworth (1809), 34 J. 1*. C70 ; 11. v. 

Aritflwoa Jd. (1S95). 05 L. J. M. C. 12. Gtncrolly, Hentd. 

Murray v, FrciT (J893), 9 T. L. R. 193. 

51 . ,] — II. PoWNAIX, No. 30(i, post. 

Compare Hub-sect. 2, A. (6) iii., post. 

hi. Service of Notice, 

See Licensing (Consolidation) Act, 1910 (c. 21), 
SH. 26 (4), 108. 

52. On police superintendent — Service at police 
station--Not being business office or residence.] — 

H. applied for a new wine license to the general 
annual meeting, Sc objection was made that he 
luul not given notice to T., the superintendent of 
police of the division, in time. The notice was not 
sent to the residence of T., who did not reside or 
have an office in the division but lived outside. 
The notice was merely left for T. at one of several 
police stations in the division : — Held : the justices 
were right in holding that the service was invalid, 
Sc in refusing to hear the application. — R. v, Riley 
(1889), 53 J.P. 452, D. C. 

53. Borough Included In sessional division — 
Separate police superintendents for borough & 
division — Service on borough superintendent.] — 
A petty sessional division included a borough, Sc 
the borough had a chief constable or sujierintendcnt 
of police of its own, while there was another person 
superintendent of police for the rest of the division. 
H., having a shop within the borough Sc applyi^ 
for an off mne Sc off spirit license, served the notice 
on the chief constable of the borough, but the 
justices held the notice bad, Sc refused the license : 
— Held : the notice was sufficiently served. Sc rule 
for mandamus made absolute accordingly. — B. v. 


Birley, etc., KiiamAM Division of Lancashire 
JJ. (1891), 56 J. P. 88, D. C. 

iv. Posting of Notice, 

See Licensing (Consolidation) Act, 1910 (c. 24), 
88. 15 (1) 6, 33 (3). 

54. Place of posting — Door of premises — Inner 
door.] — R. r. Caui*field, etc. JJ. (1882), 46 
J. P. Jo. 766, D. C, 

55 , Uncompleted building without door — 

Notice affixed to floor.] — R. v, Hharpk, etc. JJ., 
Ex p, Eltjw (1898), 42 Sol. Jo. 572, D. C. 

66 . Evidence of posting — Evidence unsatls- 
factory to Justices — Interference by High Court.] — 
R. V. Hayhurst, Ex p, Machin (1897), 01 J. P. 
Jo. 88, D. C. 

V. Contents of Notice, 

See licensing (Consolidation) Act, 1910 (c. 24), 
s. 15 (2). 

67. Whether strict accuracy necessary.! — 

A notice before applying to the licensing justices 
for a certificate for an outdoor license to sell beer 
by retail described the thing asked for as a 
“ certificate for the sale of beer by retail to bo 
consumed off th(‘ premise's, ” instead of a 
“ certificate to authorise the evc'iso to grant a 
license to sell beer by retail, etc.,” Sc the justices 
held the notice bad , refused on that ground alone 
to CTant the certificate: -Held: the notice was 
sufficient, ^ the justices being wrong in holding 
it insufficient a viandaimis must issue to command 
another hearing.— R. r. Over Darwen JJ., Ex p. 
Slater (1878), 39 L. T. 444 ; sut) nom, R. v, 
Bj^ackburn Hundred JJ., 42 J. P. 775. 

AmwUUutn : —VoXitli, Ji. v. Biuck))urti JJ. (1878), 4.3 J. 1*. 

111 . 

5 g. Clerical error.] —Ex p, (Clayton, No. 

63, post, 

59. Description of premises — Sufficiency of 
identification — Discretion of Justices.] — By 32 & 33 
\'ict. c. 27, s. 7, an appet. for a justices’ certificate 
to 81*11 by retail wine, etc., to be consumed off the 
premises, sliall in his notice set forth a dt^cription 
of the situation of his house or shop : — Held : tlie 
sect, merely requires that the situation should be 
described in the notice in such a way that the 
house or shop can bo identified ; A it is in the 
discretion of the justices to permit, in the case of 
a house or shop situate in a small countrv town, 
a modification of description appropriate to large 
cities. — R. v, Penkridge JJ. (1892), 61 L, J. M. (’. 
132 ; 66 L. T. 371 ; 56 J. P. 87 ; 8 T. L. R. 226, 
D. ('. 

60. Description of signatory.] — Appet, to licensing 
justices for a c(*rtificate under 32 Sc 83 Viet, 
c. 27, authorising the grant to him of a license to 
tK'll by retail beer to be consumed off his premises, 
under Bcerhouwi Act, 1840 (c. 61), was already the 
holder of a certificate Sc additional license for the 
siimo purpose under Revenue Act, 1862 (c. 33). 
In the notice required by sect. 7 of the first- 
mentioned Act, he had sot forth his name Sc 
address, Sc the situation of his shop, but merelv 
stated Ills intention to apply for a certificate to sell 
by retail beer to be consumed off the premises. 
The justices refused a certificate, on the ground 
that the notice was Insufficient. Upon a rule for 
mandamus : — Held : appet. under the circum- 
stances was entitled to the certificate he applied 


PART UL SECT. 2, SUB-SECT. 1.— 
A. (o) iL 

50 L From when time complied — 
fhty of adwA kearing.p—Ikji interval of 
twcotr-ono days most diapoe between 
tbe pnbUoation In a newspaper of an 


Intention to apply for a license, & the 
day on whioli the application i« to be 
made.— M cLkod v. Hay (1887). 5 
N,Z.h,n. 481 (B, C)-— N.Z. 

50 IL PiaAMJtsA On* 

ONX V, HAYKlJOOij; LlCBKSlNO COM- 


MirfEJc (1893). 12 N. Z. L. IL 721.— N.Z. 

PART III. SECT. 2, SUB-SECT. 1.— 
A. (0) V, 

67 I. fVhether strict accuracy necet' 
sary,)—He Waipawa Licsnsino Dis- 
TWerr (1889), 7 N. Z. L. R. 734.-^.Z, 
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Sect, 2. — Jtudices* licensee: Sub-sect. It A. (c) v,. 
(d), B. & C. ; cub-sect. 2, A. {a) d: (b) i. & n.] 

tor. — K. V. OvBR Dabwen JJ., Ex p. Gibson 
(1878), 39 L. T. 444, 446 ; sub nom. K. v. Black 
BUBN Hbnbbbd JJ., 43 J. P. 1 1 1 . 

51 , 1 — Notice of application for a shop 

keeper’s retail wine license signed by appct. as 
secretary for a limited co. is not bad because appct. 
does not so describe himself in the body of the 
notice.— R. v. Lyon, Ex p. Skinner (1898), 62 
J. P. 367 ; 14 T. L. R. 367, C. A. 

62. Discrepancy In notices.] — R. v. HayuursTj 
ISx p. Machin (1897), 61 J. P. Jo. 88, D. 0. 

58, Party served not n^led.l — Where 

there is a clerical error in a notice or intended 
application for a new license, the li (tensing justices 
may overlook it. Accordingly, where an applica- 
tion was intended to bo made, & was in fact made, 
for an off beer & cider licence, & all the notices 
save the notice served on the superintendent of 
police, spoke of an off beer & cider licence, while 
Iho notice served on the superintendent of police 
spoke of an on beer & cider license, & it appeared 
tnat the superintendent of police was not misled, 
the justices had, notwithstanding the discrtipancy, 
jurisdiction to entertain the application, & in their 
discretion to grant an olT license. — Ex p . Giayton 
(1899), 63 J.P. 788, D. G. 

id) Deposit of Plans. 

See Licensing (Consolidation) Act, 1910 (c. 24), 
s. 16 (I) (d). 


It, A1 Adjourned Meeting. 


64. Application made In same olroumstancos — 
Res Judicata.] — Althougli a beerhouse k(‘epor may 
apply for a renewal of las ec‘riiffcat«o in the first 
instance to the justices at their adjourned meeting, 
he cannot, upon being refused a ceriillcato at the 
ori|i;inal meeting, renew his application at the 
adjourned meeting. 

R., who was a beerhouse keeper, applied at the 
original licensing meeting for a certitica^, when 
he was unexpeot<idly met with an opposition, on 
the ground that his house wiis frequentt'd by 
prostitutes, whereupon the justices refuted Ids 
certificate, lie thcreui)on gave fresh notices, & 
again applied for a certilh ate at the adjournment 
day, with evidence to rebut the ciiarge, when the 
justices refused to hear his application, on the 
ground that they had Inward adjudicated at the 
former meeting ; — Held : they wore justified in 
their refusal. — to p. Rushwortii (1800), 23 L. T. 
120 ; 34 J. R. 076. 

^ I rtno<o<ie»w .— Bxpld. 11. r. West lUdluff ()f Yorkshlro JJ., 
Kxp, Drake (1«CU), 10 B. & S, 840. Bold. H. v. Kirkdalo 
DiviMhm of Loiioaytor JJ. (1876), 45 L. J. JM. C. 36. 


65. Application made In different olroumstanoes 
— Different applicant.] — R. v. West Riding JJ., 
Drake’s Cask, No. 60, ante, 

55 . Defective qualiffoatlon rectified.] — 

Appct., a grocer, applied at the general annual 
licensing meeting in Aug. fur a certificate to sell 
spiiits under 36® 36 Viet. c. 94, s. 68, by retail off 
his premises. The application was reused, on 
the ground that he did not hold a wholesale dealer’s 
excise licence. He took out this license, gave 
fresh notices, dfc applied again for a certificate at 
the adjourned sessions in Sopt. The magistrates 
refused the application on the ground that it had 
already been disposed of dt could not be re-hejud : 
~Hela: on the authority of R. v. West Riding 
Ju&Ucest Drake^s Caaet No. 60, anfc, the second 
application ought to be heard, as it was not 


concluded by the P- 

Mauohan (1876), 1 Q. B. D. 4B ; 83 L. T. M 8 » 
sub nom. B. v. Kibkdale Division of Oou^ of 
IjAncasteb .TJ., 46 L. j. M. C. 36 $ 40 J. P. 89 ; 
24 W. B. 206. „ ^ ^ _ 

67. Different license applied lor.]— B. v. 

Armstrong, etc. JJ., Ex p. Duffy, No. 93, post, 

68. Original notice defective — Application after 
fresh notice.]— B. v. Caulfieu), etc. JJ. (1882), 
40J.P. .To. 756, D. C. 

Personal attendance of applicant.]— See Nos. 
99, 1®®' attend.]— See Sub-sect. 2, A. (c) 


C. At Transfer Sessions. 

SeCt noWt licensing (Consolidation) Act, 1910 
(c.24),s8. 11,22 (1),25 (3),27. 

69. Sufficiency of notice — New licensee.] — When 
a license is applied for by a new tenant under 
9 Geo. 4, c. 61, s. 14, on the groimd that the 
occupier has removed therefrom & yielded up 
possession, s. 40 (2) of the Licensing Act, 1872 
(c. 94), does not apply, & it is not necessary to give 
fourteen days’ notice of the application ; & there 
is nothing in the Acts to warrant the justices in 
requiring fourteen days’ notice as a sufficient 
notice. — R. v. Hughes, [1893] 2 Q. B. 630; 58 
J. P. 161 ; 42 W. R. 94 ; 37 Sol. fo. 684 ; sub nom. 
li . V . Hughes, etc. Liverpool JJ., to p . Donel- 
I.AN, 62 L. J. M. C. 150 ; 5 K. 518 ; sub nom. Re 
IjVEHPooL Beerhouse Licence Application, 
9 T. L. R. 618, D. C. 

AnnotalUm : — ^Refd. R. v. Bath LlcoriHing JJ., Ex p. Spiers 

6c Pond (1908), 72 J. P. 356. 

70, ,] — A., the holder of a publican’s 

country license, got notice to quit on Sept. 29, but 
before that date he got his license renewed, & 
refused to quit. The landlord expelled A. by 
force on Oct. 8, & J. entered into possession. At a 
8i>ecial transfer sessions on Oct. 27, tliough J. had 
given no notices, the justices granted to J. a 
license under 9 Geo. 4, c. 61, s. 14. On certiorari 
to quash the license : — Held : (1 ) a certiorari being 
matter of disci*etion, it would not be granted, os 
A.’s object seemed to bo to blackmail his landlord ; 
(2) as A. did not apply for the transfer, no notice 
was required by J. when he applied under 9 Geo. 4, 
c. 61, 8. 14 ; Semble : as no sale of liquor had taken 
place under A.’s renewal license, J. was in strictness 
bound by the proviso in 9 Geo. 4, c. 61, s. 14, to 
give the same notices as for a new license. — R. v. 
Grove, etc. Wiltshirb JJ. (1893), 67 J. P, 464 ; 
9 T. L. R. 186, D. C. 

Annotertion : — As to (2) Confd. H. r. Bath JJ., Ex p. ii^piers 

& Pond (1908), 99 L. T. 64. 

71. .] — The licensee of cei’tain 

licensed premises, having had a renewal of such 
license loused before the expiration of such 
license on Apr. 6, 1907, removed from & yielded 
up possession of such premises to the owners. 
On Feb. 21, 1908, the premises being then closed, 
an application was made for the grant of a license 
under 9 Gteo. 4, c. 61, s. 14. No notice of the 
intended application had been given in accordance 
with the proviso to that sect., but notice pursuant 
to Licensing Act, 1872 (c. 94), s. 40 (2), had been 
duly given : — Held : that notice was sufficient, ^ no 
notices were necessary under 0 Geo. 4, c. 61, s. 14. 
— V. Bath JJ., to t>. Spiers Sc Pond, Ltd. 

1908), 99 L. T. 54 ; 72 J. P. 366, D. 0. 

72, New pre]iilses.]--R. v. Nicholson, 

No. 531, post. 

SeCt now. Licensing (Consolidation) Act, 1910 
c. 24), 8. 26 (8). 
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Sub-sect. 2. — Objection to Application. 

A, At Annual or Adjourned Meeting* 

(a) Who may Object. 

73 . Member of public.] — Boulteb v. Kent JJ., 

No. 548, post. , ^ 

Before conflrmiiig authority .] — See No. 

368, post 

74. Licensing Justices.] — R. v. Farquhar, No. 
117, post. 

75. .] — R. V. Merthyr Tydvil JJ., No. 

112, post. 

76. .] — R. V. Anolesea JJ.,No. 92,poe/. 

77. .' — Baxter v. Leche, No. 122, post. 

78. .j — R. V. Kingston JJ., £^x p. Davey, 

No. 103, post. 

79. 1 — It. V. Howard, etc., Farnham 

Licensing jJ., No. 356, post. 

DisqualifleaUon as objector from hearing 

cause.] — See Part IV., Sect. 2, sub-sect. 3, post. 

Whether notice of objection necessary.] — 

See No. 645, post. 

Adjournment of hearing in default of 

notice.] Sect. 2, sub-sect. 2, A. (/), post. 


(b) Notice of Objection. 
i. Necessity for Notice. 

Sec licensing (Consolidation) Act, 1910 (c. 24), 
s. 16 (3). 

80. General rule.] — The jurisdiction of justices 
as regards the ref us^ of renewal of off beer licenses 
under the Licensing Acts, 1872 (c. 94), s. 42, & 
1874 (c. 49), 8. 20, A 45 <te 40 Viet. c. 34, can only 
bo exercised provided appet. for renewal has been 
served witlv notice of objection, A; other require- 
m<*nt6 in the llret two enactments above stated 
have been complied with. — R. v. Gepp, etc. 
Essex JJ. (1882), 46 J. P. 701, 1). C. 

81. .] — (lAhroYNE Rislky, No. 361, post. 

82. Objection by justices — Adjournment In de- 
fault of notice.] — Kuddick v. Liverpool JJ., No. 
545, post. 

83. Before objection entertainable.] — Justices 
liaving refused the renewal of a license without 
hearing any sworn evidence, A having listened U) 
an opposition of which seven days’ notice liad not 
been given under Licensing Act, 1872 (c, 95), s. 42, 
& without adjourning the ct. : — Held : the whole 
proceedings were irregular, & allowed the appeal 
A renewed the license. — Dent v. Christchurch 
JJ. (1881), 45 J. P. 810. 

84. Before reference to compensation authority.! 

—(1) At an adjournment of the general anni^ 
licensing meeting the renewal of an exist- 
ing on license was objected to on the ground 
that the licensed house was not required for the 
needs of the neighbourhood. An inspector of 

g oUce gave evidence on oath as to the number of 
censed houses within a short distance of the house 
in question, the amount of population, & the 
character of the neighbourh^d. The Ucense 
holder bad been served with notice to attend, 
• present, but called no evidence. The 

J ustices had been supplied with plans of all the 
icensed houses in the district, A were acquainted 


with the locality A accommodation of tlio house 
in question A of the other Ucensed houses in the 
neighbourhood, A acting upon the evidence A 
upon their own knowledge, they referred the 
quei^lon of the renewal of /the license to quarter 
sessions, with their report thereon ; — Held : there 
was evidence upon w^hich the justices could form 
the opinion that the question of the renewal of 
the hconse requii*ed consideration, A refer the 
matter to quarter sessions under licensing Act, 
1904 (c. 23), 8.1 (2). 

(2) Licensing justices cannot ivfer to quarter 
sessions, under licensing Act, 1004 (c. 23), s. 1 (2), 
the question of the renewal of an existing on license 
if no notice of objection has been given to the 
license holder, A he has not been given the oppor- 
tunity of attending at the hearing of his case 
before the justices A of tendering evi(ien<*e. 

(3) ^^ero the ground of objection to tlH» renewal 
of a license is that the licensed house is not 
required for the needs of the neighbourhood, the 
justices must have some ovidenctj on oatli that 
it is not so required before they can form tlio 
opinion that the question of the renewal reejuirt^s 
consideration on that ground. It is not necessary, 
however, in all cases, that they should havis before 
them detailed evidence diffenmtiating the house 
in question from the other licensed houses in the 
neighbourhood ; nor arc they bound in forming 
their opinion to exclude their own knowledge of 
the locality upon such questions as the character of 
the neigh bourh(K)d, the. amount of population, 
A the habits of the inhabitants.— R. v, 'I’oiJiuiiHT, 
Hx p, Farrell, K. v. Vox, Kx p. West, [1905J 2 
K. B. 478 ; 74 L. J. K. B. 052 ; 93 J.. T. 70 ; 09 
J. P. 308 ; 53 W. R. 019 ; 21 T. ii. 11. 533 ; 49 
Sol. Jo. 515, D. C. 

AnnotaibmH : — to (1) Consd. Durtfonl (’o r. 

County of London Quarter HohmIouh, [1906] 1 K. R. 095 ; 
K, V. Chofthln^ Llconjilnfc J J., hx p, Kay’s Atlas Urower), 
(19061 1 K. B. 362. Reid. Howe r. NewinNrtoa LleensiiiMr 
JJ., (19071 2 K. B. 340 Attlo (2) Raid. Dart ford BiH5wer> 
C’o. r. County of Loudon Quarter He«MlonH, I1906J I K, B. 
695 ; Morvan r. Ayleeford LiceimiiiK JJ., I1906J 1 K. B. 
437. Ab to (3) Oonsd. Hartford Bnmory Co. r. C’ouulj 
of I^ondon Quarter SohhIouh, (1906] J K. B. 695. Reid. 
It. V. HrinkwaUT, etc., Coventry JJ., Kt p. Conway 
(1905), 70 J. P. 1 : II. V. JotuiHon, etc., Leicester JJ., 
Ex p. Whitmore (1906), 71 J. J*. 59 ; (JolehosU^r Brewing 
Co. V. Tendrlng IJconslng JJ., (1915) 3 K. B. 4K. 
Omerally, Mentd. H. v. Cluistcr Llcensiiiff JJ. A Onn- 
ponaatlou Authority, Exp. Benniou (1914), HI L. T. 576. 


ii. Persons ejititled to Notice. 

See Licensing (Consolidation) Act, 1910 (c. 24), 
s. 10 (3), 88. 

Licensees.] — Sec generally, Sub-sect. 2, A. (6) 
i., ante. 

85, Temporary licensee.] — J usiices refused 

to grant transfer A renewal of license, on the 
groimd that appet. was not a bond fide residtmt 
occupier. Verdict of jury in favour of prosecutor 
on mandamus set aside. 

It was said that by virtue of several Acts of 
Parliament he [appet.] had a vested right to a 
transfer A renewal of the license, but that did not 
make him a licensed person. Therefore it was not 
necessary that notice of opposition to the renewal 


PART UI. SECT. 2, SUB-SECT. 2,-- 
A, (•). 

7S L Member of public.] — Laxoer 
man V. JOHAKIOtSBCBO SC KXOOKBB 
OOMHiaeiON Mgirwimi 
(1897), 4 O. R. m.— S. 

11. Uems^ im^imcior.] — R. t 
B^CKALL LfCSKSINQ OOUBT. Ex V 
CmcAXi (1919). 13 Q. S. R. 4.L.A58r 

WefcoMen.] — ^ Otoo 
TBWai V. MoHTstra (1896), 11 Man 


L. U. 373.— CAN. 

p. Lcnc-aaerU ocHtw under a mtin- 
date.J — Goodall v. BHSKano, [1909] 
8. C. 1152 : 46 So. L. K. 556 ; 1 8. L. T. 
376.— SOOT. 

q. Person pecunUarUv inieresUd .] — 
Re Mail, Tbottkr A Co. (1903), 24 
N. L. R. 433.— «. AF. 

r. Landlord.] — Good v. 

LABTSMlTa LteWORNO Boabd (1905), 
26 K. L. B. 661.— S. AF. 


t. — Trade compeiitor.] — The In* 
teroBt of a competitor in the liquor 
trade is not euoh a pocuniary interoet 
aa would entitle him, ae au obieotor, 
to appeal from the declHloo of a liceo* 
tiiog board, in respect of an application 
for a license maao by another person. 
— Be Durban Public House Trust 
(1905), 26 N. L. IL 175.— S. AF. 

^ .} — luw & Co. V. 

PXBTBB»fAlUTZBURa LlCXNSlNO BOARD 
(1905), 26 N. L. R. 662.-HI. AF. 
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Sect, 2. — JvMicea* licenses: Sub-sect,, 2, A, (b) n., 
iii,f iv, cfc v,f A: (c),] 

should be given (Lord Esher, M.B.). — R. v. 
PiREHiLL North Licensing JJ. (1886), 2 T. L, E. 
387, 0. A. ; affg. (1885), 49 J. P. 453, D. C, 

86. .1 — A person holding an interim 

authority under Licensing Act 1842 (c. 44), s. 1, 
to carry on business is not a “ licensed person ** 
applying lor a renewal of “ his ” licence, within 
Licensing Act, 1872 (c. 94), s. 42, & is therefore not 
entitled to the notice therein mentioned. 

Where a case is stated under Summary Juris- 
diction Act, 1879 (c. 49), s. 33, as to refusal of a 
license, the superintendent of police who had 
opposed the license, & to whom notice of appeal 
had been given ; — Held : to be rightly constituted 
reap. 

The term “ renewal ” used in the judgment in 
JL V, JAverpool «/«/., No. 319, post, with reference 
to this sect, appears to mo not an inapt term to use 
in speaking of an application for the continuance 
to the occupier of pn^mises of the license held by 
a former occupier, though no doubt the term 
"grant** would have been the strictly correct 
legal term, & is the term used in the sect. I do not 
think, however, that it would bo right to call such 
a grant a renewal of " his,’* i.e. appct.’s license 
(Loud Esiieu, M.R.). — Price v, Jambh, [18921 2 
Q. B. 428 ; (U 1.. J. M. 0. 203 ; 67 L. T. 543 ; 67 
J. P. 148 ; 41 W. It. 67 ; 8 T. ].. E. 682 ; 36 Bob 
Jo. 624, 0. A. 

AnnoteUionM :--0onBd, 11. v. IJrlstol Llc«n«liig JJ., II. v. 
aiouct»tJior8hlro JJ. (IHDJ), 08 L. T. ‘225 Expld. HyinoiiH 
r. WcdTiiore. 11804J 1 Q. k 401. Refd. K. v. Londoii JJ.. 
118W5) 1 Q. h. 010 ; 11. r. Kent JJ. (1896). 65 b. J. M. (\ 
171 ; JonoH «. Halhortou (1916), 115 L. T. 932. Mentd. 
U.v. Hiding, YorkwIUrc JJ., p. Hill (1895). 59 

87 . Full transfer before application.] 

— Licensing justiccjs at their general annual 
licensing meeting took objection in ct. to the 
renewal of a license, & they adjourned the hearing 
of the application to th(3 adjourned meeting. 
Notice of objection was duly served on the license 
holder, stating the grounds of objection, & 
requiring h i m to attend at the adjourned meeting, i 
The license hold(*r afterwards quitted the house, 
&> a temporai'y authority to sell upon the premises I 
was granted to J^., who continued to sell under tliat 
authority. On the morning of tlie adjourned 
meeting the license was duly transferred to L., 
under 9 Geo. 4, c. 61, ss. 4, 14, & after such transfer 
had been granted, L. then & there applied for the 
renewal or the license. No notice of objection 
liad boon served on L., but upon the hearing of his 
application for renewal the justices heard evidence 
in support of the objection served on the previous 
holder of the license, & refused the renewal : — 
Held : as 1^. had got a transfer of the license or the 
grant of a new license before his application for 
renewal, he was, within the moaning of Licensing 
Act, 1872 (c. 9i), 8. 42, a "licensed person*” 
applying for the renewal of his license, &, therofow, 
the objection served on the previous license 
holder could not bo used against mm. — B lencowe 
& Oo., Ltd. v. Hatherton (Lord), etc. JJ. (1907), 
96L. T. 817; 71 J.r.210, D.O. 

AnmAaiiona : — Reid. U. v. Chotfter Liocnsiuir JJ., J£x p, 
HomUon. (19HJ 3 K. B. 340 ; Joumv. HatEertou. llOlfj 

Si JKkft iJ« 4 1 «■ 


88, .] — The Licensing (Cbnsolida- 

tlon) Act, 1010 (c. 24), s. 16 (3), provides that, 
" subject to the provisions of this section, the 


licensing justices shall not, where the holder of 
a justices* license applies for the renewal of his 
license, entertain any objection to • • • the 
renewal thereof unless written notice of an 
intention to oppose the renewal of the Ucense, 
stating in gener^ terms the grounds on which the 
renewal is opposed, has been served on the holder 
thereof not less than seven days before the com- 
mencement of the general annu al licensing 
meeting.** More than seven days before the 
general annual licensing meeting notice of intention 
to oppose the renewal of the justices* license in 
respect of licensed premises was served on J . who 
was carrying on the business on the premises 
under a protection order. Before the general 
annual licensing meeting the license was duly 
transferred to J., & at that meeting he applied for 
the renewal of his license : — Held : service of the 
notice upon J., who was the holder of the license 
when the application for renewal was made but 
not when the notice of opposition was served was 
not service on “ the holder thereof ** within the 
mt^aning of Licensing (Consolidation) Act, 1910 
(c. 21), 8. 16 (3). 

The case of li. v. Salford Hundred Justices , No. 
600, posi, shows that the indemnity against costs 
to wldch the licensing justices are entitled under 
Licensing (Consolidation) Act, 1910 (c. 24), s. 32, 
extends to & includes costs ordered to be paid by 
licensing justices to other parties, & that, whether 
the costs relate to certiorari or mandamiLS or are 
the costs of a special case, they are to be regarded 
as costs in the appeal. Under these circumstances 
we are of opimon tliat in the present case the 
practice should be followed, & that the licensing 
justices should bo ordered to pay costs here & 
below, they being entitled to obtain repayment by 
virtue of Licensing (Consolidation) Act, 1910 
(c. 21), 8. 32 (SwiNFEN Eady, L.J.). — Jones v, 
Hatherton, [1917] 2 K. B. 412 ; 86 L. J. K. B. 
1206 ; 116 L. T. 657 ; 81 J. P. 101 ; 61 Bol. Jo. 
383, C. A. 

I iii. Time for Notice, 

See Licensing (Consolidation) Act, 1910 (c. 21), 
8. 16 (3). 

89. Before adjourned meeting — Rehearing alter 
mandamus.] — A licensed person applied at the 
general annual licensing sessions for a renewal 
of his license. No notice of intention to opposo 
the renewal was given, but the licensing justices 
refused the application. A tnandamus issued 
commanding the justices to hold an adjournment 
of the general annual licensing meeting, & to hear 
& determine the merits of the application or show 
cause to the contrary. The justices held such 
adjourned meeting, before which notice of the 
objection was duly given to appet. The justices, 
at the adjourned meeting, gave effect to the 
objection, & refused the renewal. The justices 
returned that they had heard & determined the 
matter of the application : — Held : on the 
ment of a point of law raised on the reply to the 
return, the justices were not boimd to grant the 
renewal at the adjourned meeting, but had juris- 
diction to entert^ the objection & refuse the 
application, & therefore the return was sufdcient. — 
11. V. Howard (1889). 23 Q. B. D. 602 ; 60 L. T. 
960 ; 63 J. P. 454 ; 37 W. E. 617 ; 6 T. L. R. 606. 
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90. »mm>i gratml mMtiiic — ^Adjourned 
meetlngi Include therilii.] — By UfseiiBing Act, 
1872 (c, 94), B. 42 (2), no objection to the renewal 
of a license shall be entertained unless written 
notice of an intention to oppose the renewal has 
been served on the holder “ not less than seven 
days before the commencement of the general 
annual licensing meeting.” 

On Aug. 17, 1891, a licensed ^dctualle^ was 
served with a written notice of opposition to the 
renewal of his license. The general aimual 
licensing meeting for the petty sessional division 
was fixed for Aug. 24 ; but the adjourned licensing 
:;fneeting for that part of the division in which his 
;jbou8e was situate, A at which he would in the 
^ordinary course apply for the renewal of his 
license, was fixed for Sept. 18 : — Held : the notice 
was served in time, since the adjourned licensing 
meeting on Sept. 18 was “ the general annual 
licensing meeting ” for that part of tho division 
in which the house was situate. — R. v. Anglesey 
JJ., [1892] 1 Q. B. 850 ; 66 J. P. 440 ; 8vb nom. 
B. V. Anglesey JJ., Ex p . Williams, 61 L. J. 
M. C. 140. D. C. 

91. .] — R. V, Altrincham, Cheshire 

JJ. (1894), 11 T. U R. 3, D. C. 

r 92. Unless license granted in mean- 

time.] — (1) Upon an application for the renewal of 

; a license the justices, no objection to the renewal 
having been made, adjourned the consideration of 
the renewal. Before the det/crraination of the 
general annual meeting, that is, between tho 
commencement of it & the adjournment, notice 
of objection was served on appet. With the notice 
of objection the gmunds of objection were stated, 
A appet. was i*equired to attend on the day when 
the matter was to be lieard. She did so attend 
vith her solr. The justices heard the application 
A refused the renewal. Upon an application for a 
mandamus Uy the justices to hear and determine 
the application for the renewal : — Held : the 
mandamus must be refused, as the justices had 
heard A determined the matter. They had a 
right if they thought fit to adjoui’n tho considera- 
tion of the renewal, A the general annual licensing 
meet^g continued for all purposes of granting or 
refusing licenses from the moment of its commence- 
ment until the last moment of the adjourned 
meeting or nieetings as if they formed one single 
day, A an objection to a license might be made at 
any time during them, unless in the meantime the 
license had been granted. 

(2) Tliere is no objection to licensing justices 
me^di^ in their private room, not to receive 
objections made to them by others, but to discuss 
among themselves the expediency of adjourning 
for^ future consideration particular licenses as to 
which they feel that discussion is necessary ; but 
the instant a complaint is formally made appet. 
ought to have notice of it A a full opportunity to 
meet it. 

Semble : under the proviso to the licensing 
A^, 1872 (c. 94), 8. 42, the justices cannot them- 

^ objectors, but if they may be objectors 
jrithin the ineaningof the proviso they must maJee 


open ct. — R. r. Anolesba JJ. 
<18^5), B5 K J. M. <5/12 ; 12 T. L. R. 4 ; 40 Sol. 

35 ; 15 R. 614 ; sub nom, R. v. Anglebea JJ., 
MX p. WILUAMS, 69 J. p. 743. 

Sf. TTrBifc 

III. CBCT. t, aua^acT. l mu,t bt 

A. <•). <188»), 17 O. B.<M 

*. Onvmdt */ ttiteHan —WhMtr I •. A (U 

J. — ^VOI» m. 


-R. r. Anolesba JJ. 


•S. ,] — ^Aa appet. for a new 

license to sell wine A bow to be consumed on or off 
the premises gave notice of his application for a 
general annual licensing meeting to be held on 
Aug. 26. He did not apply on that day, but 
appetu^ at the adjourned ^neral annual licensing 
meeting held on Sept. 30, & made his application. 
The justices rofus^ the license, on tne ground 
that they had no jurisdiction to grant it, A that 
appet. must be taken to have abandoned his notice 
by not applying on Aug. 26 : — Held : the justices 
had jurii^ction to entertain the application, A 
the notice for the first day of the general annual 
licensing meeting held good for all adjournments. 
The meeting continued for all purposes from the 
moment of its commencement to the hist moment 
of the adjourned meeting or meetings as if they 
formed a single day. — R. x\ Armstrong, etc. JJ., 
Ex p. Duffy (1896), 65 L. J. M. C. 35 ; 12 T. U. R. 
159 ; 40 Sol. Jo. 226, D. (\ 

94 , Adjournment not for purpose of 

hearing objections.] — Upon an application for a 
provisional license, the licensing justices announced 
that they were inclined to grant tho license if 
certain alterations were made in the plans of tlie 
proposed building, A that tht^y wished to take 
lime to consider the question of monopoly value ; 
they accordingly adjourne<l tho general annual 
licensing meeting for a month. At tho adjourned 
meeting certain persons appeared for the first time 
A asked to be heard in opposition to tho grant of 
the licence. The justices refused to hear them ; — 
Held : the justices were right . — Ex p. Fkahn A 
Boucher (1905), 69 J. P. 177, C. A. 

iv. Service of Notice, 

See Incensing (Consolidation) Act, 1910 (c. 24), 
8 . 108 (1). 

96, Personal service unnecessary.]-- Licensing 
Act. 1872 (c. 94), 8 . 42, provides that the justices 
shall not entertain any objc^ction to tho renewal 
of a license, unless written notice of an intention 
to oppose such renewal has been “ served on ” 
the holder not leas than seven days before tho 
commencement of tho general annual licensing 
meeting. 

A notice under tho sect, need not be served 
personally on the holder of the license ; therefore, 
where such a notice was left with a servant on the 
licensed premises A came to the hands of tho holder 
of the license in duo time ; — Held : there hod b(Hjn 
sufilcient service of sucii notice. — Ex p. 1*ortin- 
OELL, [1892] 1 Q. B. 16 ; 61 L. J. M. C. 1 ; 65 
L. T. 603 ; 56 J. P. 276 ; 40 W. K. 102 ; 8 T. I/. It. 
40 ; 36 Hoi. Jo. 41, C, A. 

v. On Adjournment in Default of Notice. 

See Hub-8(M;i. 2, A. ( / ), 7 >os/. 

(c) Sufficiency of Ohjeoiion. 

See IJcensing (tJonsolidation) Act, 1910 (c. 24), 
s. 16(3), (4). 

96. Grounils of objection — Whether must be 
stated — Objection In open eourt.l^ — An objection U> 
the renewal of a license made m open ct. on the 
general annual licensing meeting in a good 
” objection made ” within proviso to Licensing 
Act, 1872 (c. 94), s. 42. Althoui^ neither the 
grounds nor the nature of the objection are stated 
by the objector A upon such an objection being 


must be stated.}— Pizxu v. FRi 
(1889), 17 O. R. S16. CAN. 
t. .J—A statement that 


renewal of a licemie (« objected to on 
tho gronnd that ** the bedroome are 
Insamctoutly fomiebed In a miflloleut 

C 
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iNTOmCATINO LiQUOES. 


Seel, 2. — Jvstices' licensee: Svb-sed, 2, A. (/) ii. 
d: Ui; <fe B, Part IV. Sect. 1 : Sub-sects. 1, 
2 <fe30 

Q. B, 224. A8 to (2) SWi* H^ddlpk v, Liverpool JJ. 

(1876), 42 J. P. 400. Dlfid. B. «. Bales, Bales v. PhU- 

potts, etc^ Devon JJ. (1880), 42 L. T. 736. Ooi^. R. v. 

Merthrr Tydvll JJ. (1886), 14 Q. B. D. 684. Dbtd. B. 

Anfflesea JJ. (1896), 65 L. J. M. C. 12. Oonsd. Baxter 

erLeohe (1898\ 79 L. T. 138 ; R. e. Klnfigton S3.. Ex p. 

Davey (1902), 86 L. T. 580. Eeld. R. Howard, [1902] 

2 K. B. .3^3. 

118. To be given by direction of Justices — 
Waiver of irregularity by applicant.] — Whipfbn v. 
Malling (or Maidstone) J J., No. 478, post . 

119. Through clerk to Justices.] — Whiffen 

V. Malling (or Maidstone) J J., No. 478, post . 

120. .]-— Harp v. Stoke-on-Trent 

Licensing J.T., No. 110, ante, 

121. Through police superintendent.] - 

WuiFBTSN V . Malling (or Maidstone) JJ., No. 
478, post . 

122. .] — Appct. for renewal of a licence 

attended on the aay flxed for the general annual 
licensing meeting & applied for the renewal. No 
notice to attend or notice of objection had been 
served upon appci. prior to that day, but at the 
meeting an objection was taken by the justices 
themselves, who thereupon adjourned the case, 
& more than seven days before the date of the 
adjourned meeting a written notice to attend by 
the authority & on behalf of the justices, was 
served upon appet., & a wintten notice of objection 
was served by objectors stating the grounds of 
objection, which included the objection taken by 
the justices, but this notice of objection did not 
purport to be served by the authority of the 
justices. The licensing justices heard the objec- 
tions & refused to renew the license : — Held : 
(1) it was competent for the licensing justices 
under Licensing Act, 1872 (c. 04), s. 42 (2), to 
raise an objection theinsdvcs at the licensing 
meeting & then adjourn the case ; (2) the notices 
served were suftlcient under the sect., & the 
justices h/vd jurisdiction at the adjourned meeting 
to refuse the renewal. 8up posing that there was 
no written notice at all before the day of hearing, 
appet. could have done more than ask for an 
adjournment if objection were then made. There 
it would be the d\ity of the justices to do one of 


two things, namely, either adjourn the case or 
refuse to hear the objection if it was brought too 
late, & go on with the hearing of the case without 
iooldng at the objection (Kennedy, J.h — ^Baxter 
V. Lechb (1898), 79 L. T. 138 ; 62 J. P. 630 ; 14 
T. L. B. 352 ; 42 Sol. Jo. 430. 

Annotation :--A8 to (1) Reid. R. v. Howard, [1902] 2 K. B. 
363. 

“ Cause personal to applicant.”] — See No. 99, 

ante; No. 199, 

iii. Notice of Objection, 

See Licensing (Consolidation) Act, 1910 (c. 24), 
B. 16 (2), (4). 

Necessity for— Where objection by Justices.]— 

See No. 645, post. 

123. Must set out grounds.] — B. v. Bales, 
Bales v, Phtlpotts, etc., Devon JJ., No. 201, 
post. 

124. Effect of want of — Further adjournment.] 

— Dakin v, Parker, No. 96, ante. 

125. .] — Baxter v. Lec^b, No. 122, 

ante, 

126. Need not be by direction of Justices.] — 

Baxter v. Lechb, No. 122, ante. 

B, At Special Sessions. 

See Licensing (Consolidation) Act, 1920 (c. 24), 
s. 87. 

127. Person entitled to notice — Application by 
owner for temporary authority.] — (1) Where the 
occupier of a beerhouse has forfeited his license 
by being guilty of an offence under Licensing Act, 
1874 (c. 49), 8. 16, the grant by the petty sessions 
of an authority to the owner to carry on the 
business until the next special sessions for licensing 
purposes is in the discretion of the justices, under 
9 Goo. 4. c. 10, 88. 1, 4, 14. 

(2) The person applying for such authority is 
not entitled to notice under licensing Act, 1872 
(c. 94), B. 42, of the objections intended to be 
urged against his application. — B. v. Moore 
(1881), 7 Q. B. D. 642 ; svb nom. B. v. Hertford- 
shire JJ., lie Wroughton, 60 L. J. M. C. 121 ; 
46 J. P. 768, D. O. 

AnnotatUm^ : — Generally, Reid. Ex p. P'llnn, [1899] 2 Q. B. 
607. Mentd. R. v. London JJ., Ex p. Kortoot (1890), 
46 W. R. 58. 


Part IV. — Grant of Licenses. 

Sect. L— EXCISE UCENSES. 


Sdb-sect. L—By Whom Granted. 

See Excise Licenses Act, 1826 (c. 81), s, 6 ; 
Refreshment Houses Act, 1860 (o, 27), s. 10 ; 
l^inance (1909-1910) Act, 1910 (c. 8), s, 49 ; <1% 
generally^ Revenue. 


Sub-sect. 2.— To Whom Granted. 

See Excise licenses Act, 1826 (c. 81), ss. 22, 
26, 27 : Beerhouse Act, 1830 (c. 64), s. 2 ; Beer- 
house Act, 1840 (c. 61), s. 7 ; Refreshment Houses 
Act, 1860 (c. 27), 88. 8, 22 ; Finance (1909-1910) 
Act, 1910 (c. 8), Sched. VI, ; licensing (CJon- 
solidation) Act, 1910 (c. 24), s. 23 : Finance Act, 
1910 (c. 86), s. 2. 


128. Person holding Justices’ license — Granted 
in accordance with statutory provision.] — (l) 

Licensing justices granted a new justices* on 
license without first estimating at a definite 
capital sum the monopoly value as defined by 
licensing (Consolidation) Act, 1910 (c. 24), s. 14 
(1) (a), but they attached to the grant certain 
conditions providing that the sum to be paid as 
monopoly value should be an annual sum repre- 
senting a percentage of each year’s gross takmgs 
from the sale of intoxicants ; — Held : monopoly 
value as defined by licensing (Consolidation) Act, 
1910 (c. 24), 8. 14 (1) (a), is a definite lump sum 
to be ascertained once for all ; the justices had 
no jurisdiction to omit this preliminary step & 
to attach the above conditions to the grant of 
the license ; the license was not granted in 
accordance with the Act. 


FART IV. SECT. 1. SUB-8B0T. S. 1 staivUnry K 289 ; 2 S. L, T. 498.— 

t ** J . .. 1 provteioi*.) — AirmuR Lord Advo- BOOT. 
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(2) The oomn. of customs & excise h&ving 
refused to grant a retail excise license to the 
holder of a justices’ license granted as above 
stated: — Held: in the circunurf^anoea ^ having 
regard to the statutory duty imposed on the 
comrs. by Licensing (Consolidation) Act, 1910 
(c. 24), 8. 1, which provides that an excise license 
“ shall not be granted except to a person who 
holds a justices’ license granted in accordance 
with this Act,” the comrs. were justified in their 
refusal. — R, v. Customs & Excise Comrs., [1914] 
2 K. B. 390 ; »ub nom. K. v. Sundebiand Customs 
A Excise Combs., 83 L. J. K. B. 655 ; 12 L. G. II. 
580 ; sub nom, R. v. Sunderland Customs & 
Excise Comrs., Ex p. Jenkins, 110 L. T. 527 ; 
sub nom. R. v. CUSTOMS & Excise Comrs., Ex p. 
Jenkins, 78 J. P. 185 ; 30 T. L. R. 298, C. A. ; 
affg., [1913] 3 K. B. 483, D. C. 

Ann'ftations • — .la to (i) Consd. U. v. Taylor, R. v. Amendt, 

(Itfisj 2 K. B. 593. Rttfd. Cuatoius & Excise Comrs. c. 

Curtis (1913), 83 L. J. K. B. 931. 


Sub-sect. 3. — In itESPKtT of Wuat Premises 
Granted. 

See Beerhouse Act, 1840 (c. 01), ss. 1, i, IS ; 
Licenaing Act, 1872 (c. 94), s. 40. 

129. What amounts to requisite value — Dwelling 
house communicating with shop.] — Applt. occu- 
pied a house & shop, which were together rated 
in the sum of £15 ; the house* A shop were attached 
to & communicated with each other, &; the shop 
was used for the sale of groceries & be(*r : — Held : 
the shop was part* of the premises occupied with 
the house witliin Beerhouse Act, 1840 (c. 01), 
s. 1, & that in ascertaining the ratable rate of 
the house the value of the shop might be taken 
into account. — Gakbtty v. Potts (1870), L. R. 
0 Q. B. 80 ; sub nom. Garatty v. Pottb, 40 
L. J. M. 0. J ; 23 L. T. 554 ; 35 J. P. 168 ; 19 
W. R. 127. 

130. How area ascertained— Parish containing 
several townships — Larger area considered.] — 

Tnder Iteerhouae Act, 1840 (c. 01), s, 15, beer- 
houses in the metropolis may be kept open until 
twelve o’clock at night ; in places containing 
two thousand five hundred inhabitants they may 
be kept open until eleven ; but in places with a 
less population must be closed at ten o’clock. 

A. obtained a license to sell beer in respect of a 
house situate in Holmfirth, which comprised 
parts of three townships, W., C., &> U., the two 
former being in the parish of K. A the latter in 
the parish of A. Each township maintained its 
poor. Holmfirth contained upwards of two 
thousand five hundred inhabitants, but was not 
a township, A had no local rights to itself, 
wmg an ^gregate of houses & inhabitants which 
had received a separate name. The license 
steted that the house was to be closed at ten 
o clock, but A. having kept it open until eleven 
an information was laid against him for keeping 
It open later than the statute allowed him. The 
X ® having doubts on the construction of the 
statute refused to adjudicate. A rule having 
obtained calling on them to adjudicate : — 

; Holmfirth was a place containing more 
f'WO thousand five hundred inh^itants 
within the meaning of the word ” place,” A there- 
fore A. was entitle to keep his house open until 
eleven o’clock. The fact of the license stating 
that the house was to be closed at ten o’clock 


was of no avail to support the information, the 
information against deft, being for keeping Open 
bis house after ten o’clock “ contrary to the 
statute,” & not for infringing the license. — R. v. 
Charlesworth, etc., West Riding JJ. (1851), 
2 L. M. P. 117 ; 20 L. J. M. 0. 181 ; 15 J. P. 
163 ; 15 Jur. 178 ; 4 New Sess. Oas, 554 ; sub 
nom. Re Hearnshaw, R, v. Charlesworth, 10 
L. T. O. S. 395. 

.* --Cloiisd. Hoott r. WsRhlngton (1865), 13 
W. U. 039 ; Washiiifirton t?. Soott (1885), 6 B. 8. 617 ; 
Smith V. Koddiiig (1866), L. R. 1 Q. B. 489. FoUd. Iiic6 
r. Sleo (1872), L. R. 7 O. P. 378. Mentd. R. t?, WUson 
(1851), 17 L. T. O. S. 147 ; R. r. Ingham (1858), 17 Q. B. 
884 ; U. V. Dayman (1867), 29 L. T. O. S. 125 ; R. t). 
Paynt^sr (1857). 7 E. &; B. 328; Ejc j). Woatmliwtcr 
District Board ol Works (1857), 21 J. P. 133. 

181. .] — A house was situate 

in & rated, at less than £16 annual value, to the 
poor rate of a township, which separately main- 
tained its own poor, & had a population under 
ten thousand, but Gie township formed pait of a 
very extensive parish which ha<i a population 
exceeding tliat numbt*r : —Held : th(* population 
of the larger district A not that of the rating 
area governed the amount of rating, & that the 
house being situate in a parish of which the 
population exceeded ten thousand, rating under 
£15 was insuffieient. — Preston v. Buckijsy 
(1870), J.. R. 5 Q. B. 391 ; 39 L. .1. M. C. 105 ; 
22 L. T. 053 ; 35 J. P. 38 ; IS W. H. 1104. 
Annotfiiion : — Re!d* Rloo r. Sloo (1872), R 7 1\ 378. 

132, Collection of houses part of parish 

containing more than two thousand five hundred 
Inhabitants.] — A ” place ” to be within Beerhouse 
Act, 1810 (c. 01 ), H. 15, must be a place of the same 
kind as those mentioned before it in the sect., 
” parish, etc.” ; A a mere aggrt*gation of houses, 
though separate from other houses, A known by 
a distinct name, is not such a place*. It. v. Charles- 
worthy etc. [Vest liidimj JJ.y No. 130, antCy overd. 
— Washington v. Scott (1805), 0 B. & 8. 017 ; 

29 J. P. 698 ; 122 E. R. 1323 ; s\ib nonu Hcorr 
V. Washington, 13 W. R. 939. 

AniuAaiwn . —OODid. Smith v. lloddiuK (18(t0), L. R. 1 Q. B. 
189. 

133 , .] — Applt.’s houst* was witliin 

a liamlet having less than two tliousand five 
Jiundred inhabitants, but the parish to which the 
hamlet belonged had more tlian that numb<*r 
Held: applt. had the privilege of keeping his 
house open till eleven ; for though the hamlet 
might be a ” pla<*e ” within the statute, the 
house was still within ‘‘ a parish ” with a popu- 
lation of motx* tlian two thousand five hundred. — 
Smith v. Redding (1800), L. R. 1 Q. B. 489; 

0 B. A S. 021 ; 35 L. J. M. 0. 202 ; 14 L. T. 368 ; 

30 J. P. 518 ; 12 Jur. N. S. 018 ; 122 E. R. 1324. 

Annitlationa : Wlndiior v, JcfTcry (1866), 6 B. & H. 

628. Extd. Rriwton v. Buckler (isfo), 39 L. J. M. V. 
105. Eefd. R. L. a. Board (1873), L. R. 8 Q. B. 227. 

134 . Parish partly situate within borough.] 

— W. had an alehouse duly licensed in a parish 
which had a population above two thousand five 
hundred. Pali of the parish was situated within 
a borough, & W.’s house was in the part of the 
parish situated without the borough, A not 
having a population of two thousand five hundred : 
— Held : W.’s house, being in a parish having 
two thousand five hundrea population, he was 
entitled to keep open till 11 p.m. — ^Windsor v. 
Jeffery (1800), 0 B. A H. 028 ; 30 J. P. 552 ; 
122 E. R. 1327. 

186. ” Place ” consisting of two parishes.] 

— ^T. is divided into two parishes, viz. East T. A 



arantlng the lioetute Ut suggested, the 
oomni. are bound to grant it, m there 
is DO Umitatlon as to the number of 


wholesale licensee . — He CaBosicixa 
(1906). 6 W, L. R. 766.— CAN. 
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Intoxicating Liquors. 


Sect. 1 , — Exem lieenset : 8ub-»e<A, 3. Sect. 2 
eecte. 1, 2 <fc 3.1 

Wert T. The former contains less than tw( 
thoufiand five htmdred inhabitants but the tw< 
together contain more than that number 
Held : T. was a place ** in which a beershoj 
might lawfully be kept open until 11 p.m. undei 
the provisions of Beerhouse Act, 1840 (c. 61) 
s. 16, & therefore applt., whose house was situati 
in East T., was not liable to be convicted undei 
that section for keeping it open after 10 p.m.— 
Bicb V. 8lbe (1872), L. H. 7 0, P. 378 ; 36 J. P 
454. 


Sect. 2.— JUSTICES* UCENSES. 

Sub-sect. 1. — The JjI censing District. 

See Licensing (Consolidation) Act, 1910 (c. 24) 

2. 


186. What Justices have Jurisdiction— Island it 
Channel — Justices of any division of nearesi 
wmnty.] — li. had a house in an island in the 
A ^ thirty eight years 

wnhout having a justices’ or excise license, sole 
intoxi(mting liquors to all visitors there, no othei 
house l^ng in the Island. lie was summoned foi 
selhng without a license : — Held : the island wa? 
part of the county to which it was nearest, & the 
Jicensii^ lustict's of any division of the countj 
* n r A ^ grant the ordinary licenses tc 

liquors there. — W kigut v. HAiinifi 
(1386), 49 jr. P. 628, 1). 0, 

tf Transfer of district to another county— 

affecting licensing Jurisdiction.)— The transfer oj 
an outlying district of a county to another county 
under above sect, does not etlect a transfer of the 
iioeming jurisdiction in that district to the 
oth(»r county. — K. v. Woucesteh- 
811^ jj Warwjckshhib .JJ., [18991 

L^r 109 : 79 7.. T. 393 

ifl ® ^94 : 15 T. L. K. 46 ; 

48 Sol. Jo. 00 ! 10 Cox, C. C. 198, C. A. 


SuB-SBCT. 2 . — ^Mbetinos Fon Ghantino 
Licenses. 

(Consolidation) Act, 1010 (o. 24), 

AS# l7| dSju0 

188. Notice of meeting— PubUostion.1—R. v. 

71 L- T- o. 8. 69 : 12 J, P. Jo. 262. 
of adjourned application— To date 
beyond statutory period— Mandamus.]— At the 
, Ucensmg meeting in 1884, the justices 
refused to renew M.’s licence for an inn. The 
house waa shut up, then sold in Jan. to J., who 
m wUiy, 1885, obtained a mandamus to hoar the 


aimlication. The justices, in obedience to the 
rule, reheard the case in J^m. 1886, & granted the 
renewal for the year ending Oct. 1885, but reittsed 
to renew the license for the then current year 
ending Oct. 1886, as no application had been 
made at the general meeting in Sept. 1885 : — 
Held : though the justices had no power to renew 
the license for 1886, yet the ct. would give them 
power by making absolute a second rule for a 
mandamus to hear the application. — K. v, Miskin 
Higher Licensing JJ. (1886), 50 J. P. 247, 
D. C. 

140. .] — R. V, Denbigh JJ., 

Ex p. Fisher (1895), 40 Sol, Jo. 12 ; 50 J. P. Jo. 
708, D. C. 

AnnotcUinns : — Distd. Webber v. Birkenhead JJ. (1897), 

61 J. P. 604, Expld. R. V. Groom, Ex p. Cobbold, [19011 

2 K. B. m. 

141, Pending appeal by applicant 

against conviction.] — The licensing justices have 
no power to adjourn the hearing & determination 
of an application for the renewal of a license over 
Sept. 30, to await the determination of an appeal 
pending to the next quarter sessions against a 
conviction of the licensed person making the 
application for renewal, where duo notice of 
objection on the ground of such conviction has 
been given to the appet. before the adjournment 
of the general licensing meeting at which the 
application for renewal is made & the objection 
taken. — Webber v. Birkenhead JJ. (1897). 61 
J. P. 664. 


AnnM^ U. v. Groom. Kx v. Cobbold, [19011 

2 Jv. B, 157. 

142, To enable applicant to give 

fresh notices.] — Where a full license to sell intoxi- 
cating liquors, under 9 Geo. 4, c. 61, is applied 
for at an a^oumed general annual licensing 
meeting hold in Sept., the justices have no power 
to adjourn that meeting to a date after the end 
of Sept, in order to aUow appet., who has not 
given sufficiont notice of his application, to give 
fresh ^notices. — R. v. Groom, Ex p. Cobbold, 
[1901] 2 K. B. 167 ; 70 L. J. K. B. 6,36 ; 84 L. t! 
534 ; 65 J. P. 452 ; 49 W. R. 484 ; 17 T. L. R. 
433 ; 45 Sol. Jo. 448, D. C. 

AnvwioiioTM : — Polld. R. v. Richmond Coiiflrmingr Authority, 
Ex 30- Howltt. [19211 1 K. B. 248. Refd. R. v. Butt 
Ex p. Brooke (1922), 38 T. L. R. 537. 


143. Adjournment owing to press of 

business.] — If licensing justices, who are unable 
to dispose of the licensing business at the general 
annual licensing meeting or the statutory adjourn- 
ment thereof^ within one month afterwards, hold 
a further adjourned meeting for the purpose of 
disposing of the business then before them but 
remaining undisposed of they have no juris- 
diction at such further adjourned meeting to hear 
or dispose of new business or new applications 
which were not made & were not before them at 
the general annual licensing meeting or the 


PART IV. SECT. 2, SUB-SECT. 1 

mm?? f MAarai’BAT 
GpW). 91 H. (Ct. Qt Bess.) 735 ; i 
So. L. ^ 619 ; I S. L. T. 694. — SCOT 

0 / Uccnaes aOowed 

m. *1— Where the result of 

poll to a lloeusinff district la i 
number of Ijoens* 

S2iyff*SS2*Ai?^ ft hoenae which hi 
MpM unoe ^ poll was taken la m 
the number of llconac 
^neea in the district.— <X k)piih ■ 
15 N. Z. 664.- 


PART IV. SECT. 2, SUB-SECT. 2. 

n. Notice of meeHnQ.) — R. (Mar- 
shall) V. Lioensikg Court & Me* 
Evoy, [19241 S. A, S. R, 421.— AUS. 

o. .J — Milks v. Roobrs, 

Rrwtb V. Lovkly (1908), 86 N. B. K. 
345.— CAN. 

p. Changt in peraofinel of board — 
Whether ntno boa^ bound by deciaUme 
of old board ,) — PRURHOMifB v. City of 
I huNOB Rupkrt Board op Uiobnbk 
COMBS. (1911), 16 B. 0. R. 487.— CAN, 

q. Chairman — SHpendfary maffi»‘ 
irate.)— MoKxKxm e. Hooo (1894), 13 
N. Z. L. R. 158.— N.Z. 

r. Procedure at tneefinff.) — A license- 
holder who had been refused a renewal 
ot his oertifloate, brought an action 


iwuui/juu une aeuveranco 
ox the lioensinff ot. on the grounds 
that the magl^tes flrei granted all 
the oertlfloates which were not objected 
to by the agent tc only thereafter 
proceeded to consider those to which 
he had taken objection, Sc thla had 
made it impoeaible for them to exercise 
a proper judicial discretion with regard 
^ renewal of pursuer's oertiBoate : 
— Held: ^ grounds of reduction 
— GooDAXh V. Show, 
11913) a C. 630.-H9OOT. 


•• ^.) — ^Where thore is a bare 

qnonun preeent at a sitting of a 
UoenMng ot., every member pieaent 
must vote before a derision of the ot. 
can be h^ to be v«^, but wh^ there 
are more members present than a 
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adjounameat tbareof one moatii afterwards; & 
therefore they are not bound to bear an applica* 
tion for the renewal of a license to a new tenant 
of a licensed house, whose tenancy began after 
the date of the statutory adjournment, ^ whose 
application consequently was not before them at 
the general annual licensing meeting or at the 
statutory adjournment thereof. — R. v. Bristol 
LicfENSiNO JJ., Ex p. Whiting (1903), 80 L. T. 
474 ; 67 J. P. 375 ; 19 T. L. R. 696, D. 0. 

144. New business not arising at 

general or adjourned meeting.] — R. v, Bristol 
l.«icBNSiNa JJ., Ex p. Whiting, No. 143, ante» 

145. Date of general annual licensing meeting — 
By whom appointed.] — A borough licensing com- 
mittee appointed on Jan. 18, 1911, on Dec. 7, 
1911, appointed Feb. 8, 1912, as the date for the 
general annual licensing meeting for 1912. On 
that date the next borough licensing committee 
appointed on Jan. 18, 1912, sat & adjudicated : — 
Held : the committee appointed in 1911 had 
power to appoint the general annual licensing 
meeting for 1912 at which their successors would 
sit & adjudicate. — London & North Western 
R y. Co. V, Beesly, etc., Birminoham Licensing 
JJ. (1912), 77 J. P. 21, D. C. 

See, further. Licensing (Consolidation) Act, 1910 
(c. 24), s. 10 (1), (2). 


Huij-hect. 3. — By Whom Granted — Disquaij- 
FK'ATioN OP Justices. 

Sev, now. Licensing (Consolidation) Act, 1910 
(c. 24), 8. 40. 

146. General interest or bias — Wife of Justice 
interested In competing house.] — W. having ap- 
plied to the licensing justices tor a license for a 
new hotel, & the three justices who were sitting 
liaving iHifused it, afterwards applied to the ct. 
for a ‘tnandamua to have the case heard again on 
the ground that B., one of the justices, was 
interested as owner in one of the licensed houses 
near the proposed hotel. The affidavits showed 
that B.’s wife had succeeded to the licensed house, 
A was tenant for life, but it was a small house 
without hotel accommodation, & not likely to be 
injured by the new license being granted : — Held : 
a mandamus could not be granted because the 
d<»ci8ion not having been set euside or quashed on 
certiorari, the case could not be heard again. — 
R. V. Kent JJ. (1880), 44 J. P. 298, D. C. 

147. Expression of objection before 

hearing.]— R. v. Ferguson (1890), 64 J. P. Jo. 
101, D. C. 

Annotaium : — Reid. R. V. Howard, etc., Faniham Licensing 

JJ. (1902), 71 L. J, K. B. 764. 

1^* .] — On notice of appeal from 

theu* refusal to renew or transfer a license, the 
licensing justices of a petty sessional division sent 


a circular to all the justices for the county to say 
t^t their bench attached so much importance to 
case that they had instructed counsel to 
appear in support of their decision, & hoped it 
might be convenient to all justices interested in 
licensing matters to attend the heari^ of the 
appeal. In consequence of receiving this circular 
a larger number of magistrates than usual attended 
the hearing. Several justices from the division in 
question, some of whom had participated in the 
decisions appealed against, were also present in 
ct. at the hearing of the appeals, but did not sit 
on the bench during the hearing, &> took no part 
judicially or by discussion in the hearing or 
determination. The appeals, after a full hearing, 
were dismissed by a large majority of the votes 
of the justices taking part in the determination : — 
Held : the mere receipt of the circular, & attending 
in consequence at the hearing, did not show that 
the minds of the justices deciding the appeals 
must necessarily have been biassed in favour of 
supporting the decision of the licensing jiistices, 

there was no reason to issue a mandaviwt to the 
quarter sessions to rehear the appeals.— H. 
London JJ., Ex p. Kerfoot (1896), 60 J. P. 726 ; 
46 W. R. 68 ; 13 T. L. U. 2 ; 41 Hoi. Jo. 13, I). 0. 

149. Member of temperance body opposing 

license.] — A magistrate, bdng a member of a 
temperance body which is opposing the transfer 
or i*enewal of a license, is disqualilled from taking 
part as a licensing justice in the decision of the 
question. — R. v. Frareu (1893), 0 T. L. R. 013 ; 
37 Sol. Jo. 686 ; 57 J. P. Jo. 500, D. C. 

Annotatiotm : — Refd. II. v. Howard, etc., FarnJjani LlcouHlng 

JJ, (1902), 71 h. J. K. R, 1C)4. ; It. v. Rath ('ompcnHuiioii 

Authority, [1925] 1 K. B. 685. 

150. .] — The rem'wal of a license 

having been refused by the compensation autho- 
rity by a majority, one of tlie justic(*s wi’oie a 
letter to a local jiaper giving the names of those 
who liad voted for & against the granting of the 
renewal, & amongst the latte'r ho gave the name 
of one W. Thereupon W. wi'oto a letter contra- 
dicting that statement, A adding : “I should bo 
nothing less tlian a traitor considerii^ the position 
I hold if I had voted as he states in his letter.” 
It appeared that W. had been for many years a 
secretary of a branch of the Order of llfn liabites, 
A as a member of that society had signed the 
following declaration : ‘‘I hereby declare tliat I 
will abstain from all intoxicating liquors ... I 
will not engage in the traffic of them, but in all 
possible ways will discounte'nanco the use, manu- 
facture, & sale of them.” The Div. (*t. having 
refused an application for an order nisi for a 
mandamvA to the compensation authf)rity to hear 
& determine the application for the renewal 
according to law, on the ground tliat there was 
evidence of bias on the park of W. in dealing with 
the application, the Ct. of Appeal granted the 


quon^ It is not necessary that evorj 
member should vote, provided tha( 
deoision is arrived al by the vote* 
ot aqnoroxn ot the members. — Govxi>i 

PART IV. SECT. 2, SUB-SECT. 8. 
iVJL Omeral inUreU or bias^Ex 
of before hearing.y^ 

He Skymoctb^ Application, jS p 
(im), 22 K. Z. L. A. 146.^ 

Bit IT* 1 — 7!h6 mayor of < 

before Um 
W lloatlon for i 

from tb€ 

«>««ww«atit8 of Us ward who rMiiiMted 


him to use his influonoe to sret tho 
application refused. He Intimated his 
oonourrenoe with their opinions. At 
the hearing be was present 4c went 
into committee with the other members 
Sc voted tor the refusal of the applioa- 
tion : — Held : the prooeedlngs of the 
board were thereby iDvaUdated. — 
Nkwbkrbt V. Durban Municipality 
(1895), 16 N. L. B. 221.-*4I. AF. 

14S t — Member of temperance 
body opposing license,}-- field : llic 
mere fact of b^onsinfir to a temperance 
society pledged to the principle of 
** no license in any form under any 
dreningtanoes for the sale of any 
liquors to be used as a beverage did 
not opoiate as a disquallfleatioD for 
UtUng as a member of a licensing ct. — 


M'Okkiikn V. Knox, (19131 H. C. 688. — 

SCOT. 

t. .J — The suspicion of bias 

Dooessary In order to disqualify a 
magistrate. Sc to Invalidate his decuilon 
roiwt be supported by circumstances 
wldch would reasonably warrant a 
considerable number of persons In 
entertaining it. — R. v. MOLKSWOBTir, 
Hbui:r’s Cask (1898), 23 V. L. R, 582. 
— AU8. 

J — (FjNDLATEIt) V, 

Dublin c>>uwTy Rboordkr Sc JJ., 
11904] 2 I. R. 75 ; 37 I. L. T. 202.- IR. 

b. ,] — The fact that on a 

previons occasion the bench impro- 
perly refused a Uccfiso Sc was compelled 
by memdamus to grant it Is no evidence 
that a subsequent ivfusal of a license 
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Sect. 2« — Justices' licenses : Stib-sects, 3, 4 5.] 

application & W. filed an affidavit in which he 
stated that having regard to the evidence against 
the renewal of the license he considered & meant 
when he wrote the letter that he would have been 
a traitor to his position as a magistrate if he had 
voted in favour of the renewal, & further that the 
word “ position ** in his letter had no reference to 
his office in the Order of Bechabites : — Held : the 
circumstances were such as to make bias on the 
part of W» so probable that he ought not to have 
taken part in the case, & the order for a mandamua 
should therefore be made absolute. — R. v, Halifax 
JJ., Bx p. Robinson (1912), 76 J. P. 233 ; 28 
T. L. R. 288, C. A. 

Jnnotaiion : — Oonsi. R. v. Bath (Jornponsatlon Authority» 

119251 1 K. B. 085. 

161. Former director of company applying 

for license.] — K. v. ITain, etc., IjIcensing JJ. 
(1896), 12 T. L. R. 323 ; 40 Sol. Jo. 458, D. C. 
Annntfitiom : -Rs!d. H. r. HondOTlanrl JJ , [1901] 2 K. B. 

367. Mentd. ll. r. Woodhousc. [1906J 2 K. B. 501. 

152. Brewer — Voting at election of 

licensing committee.] — Deft, was a justice of the 
peace, acting in & for the borough of Brighton, & 
was also a common brewer. There were upwards 
of ten justices acting in At for such borough. A 
meeting of such justices was held under Licensing 
Act, 1872 (c, 04), 8. 38, for the election of a licensing 
committee. Deft, voted at such election : — 
Held : in so doing deft, had “ acted for a purpose 
under tlie Act ” within Licensing Act, 1872 
(o. 04), 1 . 60, &i had iTjndored himself liable to a 
penalty under that section. — A.-G. v. Willett 
(1806), 60 J. 1>. 643 ; 12 T. L. R. 494. 

168. Justice signing petition in favour of 

licensee.] — K. v, Taylor, ictc. JJ. Sc Laidlkr, 
Ex p. Voownx (1898), 14 T. L. R. 185; 42 
Sol. Jo. 235, D. 0. 

164. Trade interest — Justice shareholder of 
brewery company applying.] — 11. r. Gee (1901), 17 
T. L. R. 374, 1). G. 

.—Mentd. B. v. Woudhoiwc, 11900] 2 K. B. 501. 

155 . .| — \ justice of the peace who 

held some shares in a brewery which carried on 
business in the licensing district sat as a justice 
on the confirming authority on the hearing of an 
application to confirm the grant of a now license, 
forgetting that ho held the shares, was ordered 
to pay a penalty of £10 & costa for acting while 
disqualified under Licensing Act, 1872 (c. 94), 
s. 60.~~A.-G. V. Bali. (1902), 66 J. P. 553. 

155 , .j — application was made 

to the licensing committee of the borough of T. 
for the removal of a license to now premises. 
Three of the justices were members of the borough 
council of T., & one held shares in a brewery co. 
that sold beer within the district. A suggestion 
was made before the committee that if the transfer 
was granted another license would be given up 
& ccitain property would be placed at the disx>osal 
of the corpn. for town improvements. The 
transfer woe gi*anted. The confirming authority, 
which Included the four justices, confirmed the 


transfer, but the offer above stated was with- 
drawn : — Held : there was not any likelihood of 
bias on the part of the three justices who were 
members of the borough council, so as to render 
the orders made invalid ; Sc the orders were not 
invalid by reason of the fact that the fourth 
justice adjudicated, owing to proviso 3 of Licensing 
Act, 1872 (c. 94), s. 60.— B. v. Tempest (1902), 
86 L. T. 585 ; 66 J. P. 472 ; 18 T. T.. R, 433 ; 
avb nom, B. v, Tamworth JJ., Ex p. Clarke, 46 
Sol. Jo. 360, D. C. 

157. Holding municipal office — Where munici- 
pality interested in application.] — An alderman of 
a borough was appointed by the corpn. to be a 
member of a committee to negotiate the disposal 
of certain already licensed premises, the license 
of which subsequently became merged^ in that of 
other licensed premises, the alderman in question 
ultimately taking a part in deciding upon the 
granting of such license. Other objections were 
taken : — Held : the rule obtained to quash the 
order of the justices on the ground of interest or 
bias, must be dismissed. — R. v. Stockport JJ. 
(1896), 60 J. P. 552, D. C. 

^'Anriot^ions : — N.F. 11. v. Sunderland JJ., fl901] 2 K. B. 

.357. Refd. K. V. Tonipost (1902), 86 L. T. 685 ; R. v. 

Johnson (1905), 74 L. J. K. B. 585. 

158. .] — A municipal corpn. having, 

for the purposes of a street improvement, pur- 
chased certain promises licensed for the sale of 
intoxicating liquors, an agi'eement was entered 
into between the corpn. Sc a brewery co., by 
which the co. agreed to pay to the corpn. a sum 
of money, in the event of a license being granted 
to the CO. for the sale of intoxicating liquors on 
certain premises belonging to them, & the corpn. 
agreed to close the before-mentioned licensed 
premises, Sc not to make, or allow to bo made, 
any application for a renewal of the license in 
respect of them, ("ertain justices for the borough, 
who were also members of the borough council, 
had taken an active part in the council in support 
of the proposal that the above-mentioned agree- 
ment should be entered into by the corpn. These 
justices subsequently sat on the hearing of an 
application to the licensing committee on behalf 
of the brewery co. for a license in respect of their 
before-mentioned premises, which was granted. 
On the application to the confirming authority 
under Licensing Act, 1872 (c. 94), for confirmation 
of the grant of the license to the co., the same 
justices again sat to hear the application, which 
was panted. On an application for a certiorari 
to bring up Sc quash the order confirming the 
grant of the license : — Held : there being a real 
likelihood of bias on the part of the before- 
mentioned justices with regard to the subject- 
matter of the application to the confirming 
authority, the writ of certiorari must be issued. — 
R. r. Sunderland JJ., [1901] 2 K. B. 357 ; 70 
L. J. K. B. 946 ; 85 L. T. 183 ; 66 J. P, 598 ; 
17 T. L. R. 651 ; 45 Sol. Jo. 675, C. A. 

AnnoMiona : — A]4d. R. v, Tempeet (1902), 86 L. T, 585. 

Consd. R. V. Woodhouse, [1906] 2 K. B. 501 ; K. r. BaUi 

0<»mpen8ation Authority, [1925] 1 K. B. 685. Mentd. 

R. r, Johnson, [1005] 2 K. B. 59. 


to the samo house was partial & 
Improper. — Hamilton v. I'kasrh 
(1886), 5 N. Z. L. R. 1 (S. C.W N.Z. 

o. .] — One of the members of 

the cx>inmittee held debenturee of the 
boroDffh of W., which were oharsed. 
In case of defloionoy, on the borough 
fund, to which all license tees were 
payable : — Held : he had not such a 
neotmiary interest in the matters 
nedm hitn for decision as to disqualify 
him from acting. — Re Wanoaxvi 
LiOBNeiNo OoMMirrsB (1892), 10 


N. Z. L. R. 583.— H,Z, 

d. .] — Re O'Dristoli.'s Ap- 

plication, Kx p, Frrthby (1902), 
21 N. Z. L. R. 317,— N.Z. 

e. .) — Pennxy r. Waikau 

lilOENBINQ COMMITTEK (1002), 22 

N. Z. L. R, 602.--N.Z. 

f. .] — Downakd V. Durban 

Licensino Board (1904), 25 N. L. R. 
15.— 8. AF. 

g. .) — Hay r. Durban 

Licenbino Board (1912), 33 N. L. R. 


152.— S. AF. 

h. .) — Goa A V. Ladysmith 

Licensing Board (1912), 33 N. L. R. 
642.— 8. AF. 

k. ^ .) — ^PoRT Euzabeth Licens- 
ing Court e. Coxeobd (1912), C. P. D. 
1086.— g.AF. 

l. .] — ^Miller t. EIenrardt 

Licensing C?ourt (1914), C. P. D. 341. 
— S. AF. 

m. .1 — British League Club 
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159, .] — R, V, Tempest, No, 166, 

ante. 


Sub-sect. 4. — To Whom Oraoted. 

See Sale of Beer Act, 1795 (c. 113), s. 1 ; 33 & 34 
Viet. c. 29, B. 14 ; Prevention of Crime Act, 
1871 (c. 112), 8. 10; licensing (Consolidation) 
Act, 1910 (c. 24), 88. 34, 35, 05. 

160. Burgess — Custom of borough.] — Beer- 
house Act, 1830 (c. 04), for permitting the general 
sale of beer by retail in England, does not super- 
sede the custom of a borough, that no person shall 
carry on the trade of an alciiouse-keoper therein 
who is not a bui^gess. — L eicester Corpn. v. 
Burgess (1833), 5 B. &; Ad. 246 ; 2 Nev. & M. 
K. B. 131 ; 1 Nev. & M. M. C. 202 ; 2 L. J. K. B. 
187 ; 110 E. R. 783. 

Annnl(tlion .—Refd. K. r. Green (1874), 30 L. T. 255. 

161. Executor — Renewal in name of deceased 
owner.] — The exors. of the late owner of a public- 
house renewed the license in the name of the 
deceased owner : — Held : the license was abso- 
lutely void, A the exors. could not make a good 
title to the public-house. — Cowles v, Gai.e (1871), 
7 Ch. App. 12 ; 41 L. J. Ch. 14 ; 25 L. T. 524 ; 
20 W. H. 70, L. JJ. 

Ann'^cUunis * — Refd. Sharps v, Wakefield (1888), 21 Q. B. D. 
06. Mentd. Butter v. Daniel (1882), 30 W. It. 801 ; 
Farnhain Hrtnvery Co. v. Hunt (1893), 68 L. T. 4-10 ; 
Tadcafcter Tower Brewery Co, v. Wilson, [1897] 1 Cdi. 
705 ; Wurron t?. Moore (1897), 14 T. L. U. 138. 

162. Felon— Date of conviction.] — 33 ^ 34 

Viet. c. 29, 8. 14, applies to a person convicted of 
felony either before or after the Act passed ; & 
licenses held by a person convicted before the 
Act become void on the passing of the Act. — R. r. 
Vine (1875), L. R. ]0 Q. B. 195 ; 44 L. J. M. (\ 
60 ; 31 L. T. 842 ; 23 W. R. 649 ; 13 Cox, C. C. 
43. 

AnmMions : — Confd. Hay v. Tower Divi&lon of London JJ. 
(1890), 24 Q. B. D. 561 ; lie PulborouKli PaiiNh School 
Board Election, Bourko v. Nutt, 11894] 1 O. B. 725 ; Ho 
ChalTers, Ex p. A.-G. (1897), 76 L. T, 361. Reid. Towoi 
JJ. V, Chain hern, [1904] 2 K, B. 903 ; It. v. Austin, 
(19j3J 1 K. B. 551. Hentd. U. v, Griffiths (1891), 60 


163. - — - Effect of subsequent pardon.] — Upon 
^ application for a license to sell spiiits by retail, 
it appeared that the appet. had been convict-ed 
of felony but had received a free pardon under 
the Royal Sign- manual : — Held : the disqualifica- 
tion imposed on him by 33 & 34 Vict. c. 29, s. 14, 
w^ removed by the pardon. & that the license 
might be grants to him, — Hay v. Tower I>ivi- 
«iON OP London JJ. (1890), 24 Q. B. D. 561 ; 

h L. T. 290 ; 54 J. P. 500 ; 

38 W. R. 414 ; 0 T. L. R. 169, D. C. 

164. Person convicted of „ , 

-t. for a full publican’s license under Licensing 


Act, 1872 (o. 94), had formerly been convicted of 
selling spirits vdthout a license. The licensing 
justices, notwithstanding this admitted faot> 
granted him an authority ** to apply for ^ hold 
any excise licenses that may be held dv a publican.** 
Appet. took out an exci^ spirit license, under 
which he might also sell beer or wine by retail. 
Applt., the objector, applied for a writ of certiorari 
to quash the order of the justices, on the ground 
that appet. was disqualified from ever selling beer 
or wine by retail under Beerhouse Act, 1840 
(c, 61), s. 7, & Refreshment Houses Act, 1860 
(c. 27), s. 22: — Held: the justices had not 
exceeded their discretionary jurisdiction, inas- 
much as there was nothing in the earlier Acts to 
disqualify appet. from holding a spirit license, & 
the order of the justices merely authorised appet. 
to obtain any license whicli as a publican he was 
entitled to hold ; but the ct. expressed no opinion 
as to whether or not the licensee would subject 
himself to the penalties of the earlier Acta in 
selling wine or beer, notwithstanding that Inland 
Revenue Act, 1880 (c. 20), s. 43 (2), enabled hhu 
to sell beer or wine without taking out any other 
license than the spirit license. — R. v, Ropkr, ETi’., 
JJ., Hx p. Price (1894), 63 L. J. M. 0. 68; 70 
L. T. 409 ; 58 J. P. 512 ; 10 T. L. R. 182 ; 10 
R. 598, I), g. 


Sub-sect. 5.— In respect of What Premises 
Granted. 

See Licensing (Consolidation) Act, 1910 (c. 24 )i 
88. 31, 36-39, 80 (2), 109, ached. V., PaJ’t I. 

165. Valuation qualification — Unnecessary if 
premises licensed before Aug. 10, 1872.] — Licensing 
Act, 1872 (c. 94), s. 45, enacts that premises not 
licensed at the time of the passing of the Act 
under the Acts recited in 32 33 Vict. c. 27, shall 

not be subject to any i)i'ovlsion now in force 
prescribing a certain value os a qualification. 
Licensing Act, 1872 (c. 94), s. 46, enacts that if 
any premises licensed for tlie sale of intoxicating 
liquors at the passing of the Act are not of such 
annual value as authoriaes the grant of a liceiwe, 
the license may be renewed upon the condition 
that the owner improve the i)romi8e8 so as to 
make them of sufficient annual value : — Held : 
sect. 46 do(‘8 not apply to alehouses already 
licensed under 9 Geo. 4, c. 01, as they must be 
taken to have been exempted by sect. 45 fiom 
provisions in force as to value. — R. v. Mann 
(1873), L. R. 8 Q. B. 235; 21 W. R. 329; mb 
nom, K. V, Exeter JJ., 42 L. J. M, (/. 35 ; 37 
J. P. 212; sub nom, R. v, Exeter JJ., Ex p. 
Mann, 27 L. T. 847. 

nnoiaiwaa ht<*o r. Hhatin. (1902] 2 K. B. 467. 

Refd. R. V. WoodhouHc, [1906] 2 K. B. 601. 


LigroR Lick.vsinq Court 
(1915), T. V. D. 291.—^, AF. 

PART IV. SECT. 2, SUB-SECT. 4. 

A married 

^ 225 ^' ber huAband, 

wliethPT ebe have tbo property to her 
jwrate use or not in prohibited from 
holding: a Uoensc.— R. v. Nicolson, 
m.— AUS^^ (1884). 10 V. L. R. 

W-K.lo.-AOS.”-**®’ “N.S.W. 

r. jsTo uueresl ctmfemd on 


husband. ] — The holding: of a lioenso by 
a wife ill her own name & for her own 
lieneflt does not confer upon her Iiuh- 
band a beneficial Interest. — Hr Makitn 
(1897), 22 V. L R. 559.— AUS. 

t. Agent of oumer,] — The perwon 
rooclvlnff a tavern liconfio la afwuined to 
liave satisfied the lioense oomrs. tliat 
be Is the true owner, but, notwHb* 
Ntandlng, It can be shown that the 
licensee was merely the agent of another 
who was the real owner of the buMljie«<a. 
— Huffman v. Waltf.rhoube (1889), 
19 O. R. 186.— CAN. 

a. Nationalitv immaterial, 1 — Re 

Kanamuiu (1904), 10 B. C. R. 354.— 
CAN. 

b. Companies.} — ^An hotel or re- 
tail liquor license cannot validly be 
granted to a oo Such licenses issued 
to a person as managlog director of a 


company are IsHuod to such person as 
the holaer. —biMON e. U. (1909), T 8. 

5.— S. AF. 

0. .] — Brittkm V. PopK (1916), 

App, D. 150.— 8. AF. 

d. Insolvent .} — When an insolvent 
obtains the renewal of a liquor lioense 
In his own name he acquires It for the 
use of his trustee.— K ick r. Woojxjott 
He OuiASON's Cafe Brkwkriiss, Ltd.. 
[1910] T. P. D. 1225.— S. AF. 

PART IV. SECT. 2. SUB-SECT. 5. 

e. Inns d: houses of public enter- 
iainineni,]—IIeUl : municipal corpns. 
could not prohibit altogether the 
licenHlng of Inns for the sale of winm, 
or spirituous liquors by retail, or to be 
drunk therein, but they could give 
authority eitW to prohibit tbo 
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Sect* 2. — JtLBiicea^ licensee: Svb-seds* 6 <fc 0, A. (a) 
(h) i* <fc ii»] 

lee, Effect of temporary break In 

continuity of license.] — To justify an objection to 
the renewal of a beerhouse license on the ground 
that the premises are not of the annual value 
required by Licensing Act, 1872 (c. 94), s. 46, it 
must be shown that the premises were not at the 
date of the passing of that Act licensed for the 
sale of intoxicating liquors for consumption 
thereon. The fact that there was a break in the 
continuity of the license between that date & the 
application for the renewal is immaterial. 

If it was necessary to have a continuity of the 
license there was no such continuity ; it cannot 
be denied that there was a complete break. But 
the view which I entertain of this case is that 
notwithstanding the complete break, the language 
of sect. 46 of the Act of 1872 is too clear to admit 
of doubt that this house was qualified within the 
meaning of that sect. (Lord IlAi.flBURY, C.). — 
Igoe V, Shann, [19031 A. 0. 320 ; 72 L. J. K. B. 
693 ; 89 L. T. 105 ; 07 J. P. 333 ; 52 W. H. Ill ; 
19 T. L, R. 698 ; 47 Sol. Jo. 052, 11. L. 

Armotation : — ^Mentd. U. v. Walnall (Jomponsatlon Autliority, 

Si. V. Wttlsall LicoiiHluK JJ. (1910), 102 L. T. 737. 

167. Application for off license.] — When 

an application is made to licensing justices under 
82 &> 38 Viet. c. 27, s. 8, for a certiiicate for 
license to sell beer, cider, or wine not to be con- 
sumed on the premises, it is not comi)otent to 
such licensing justices to refuse, excej)! upon one 
of the four grounds mentioned in such sect. 
Where, therefore, upon such an application one 
of the two justices revised the license upon general 
grounds, &> that the prevalence of drunkenness & 
the large number of licensed houses was, in his 
opinion, an evil to bo curtailed, & the license was 
refused: — Held: (1) the licensing justices had 
not exercised such a judicial discretion as the 
Act contemplated, & a rule for a mandamus to 
the justices to hold an adjourned licensing meeting 
A; hoar the application was made absolute ; 
(2) where the application is made by a shopkeeper 
under Rofresliment Uouses Act, 1860 (c. 27), s. 3, 
it is immaterial what is the ratable value of the 
premises. — R. v , Bedwellty, Monmouthbhiiib 
LICENSING JJ. (1874), 38 J. P. 807. 

168. .] — M., a CTocer & baker, applied 

for an off wine & off spirit license, under Refresh- 
ment Houses Act, 1800 (c. 27), s. 3 ; Revenue 
(No. 1) Act, 1801 (c. 21), s. 2 ; & Licensing Act, 
1872 (c. 94), 8. 09. The justices refused the 
licenses because the house liad not a valuation 
of £80, &: had an internal communication with a 
bakehouse whore a large trade was carried on on 
Sundays : — Held : these were not sufficient grounds 
for refusing the licenses, & rule for mandamus 
made absolute accordingly. — R. v. Morison, etc., 
Pembroke JJ. (1891), 56 J. P. 87, D. 0. 


169 . By holder of dealer’s license.] — 

R. V. Bury JJ. (1879), 43 J. P. Jo. 236. 

170 . By holder of license under Beer- 

house Act, 1846 (c. 61).]— An application for a 
license to sell beer by retail not be consumed 
on the premises was refused by justices, on the 
ground that the house was not duly qualined by 
^w, not being of sufficient value under sect. 1 of 
almve Act. Wine & Beerhouse Act, 1869 (c. 27), 
s. 8, requires the justices, where such an applica- 
tion is refused on the ground that the house is 
not duly qualified as by law required, to specify 
in writing to appet. the grounds of their decismn. 
A minute of the decision with the grounds of it 
was made & read out by the chairman in ct. in 
the presence of the appet., but no copy was 
delivered to him. On a rule for a mandamus to 
the justices to hear & determine the application : 
Held : (1) the provisions as to rating qualification 
for houses for the sale of beer & cider for con- 
sumption off the premises under Beerhouse Act, 
1840 (c. 01), 8. 1, had not been affected by 
Licensing Act, 1872 (c. 94), s. 45, which must be 
construed as applying only to premises licensed 
before the Act, or to be licensed under it, for the 
sale of intoxicating liquor thereupon ; (2 ) in the 
absence of any request by appet. for a writmg 
showing the reasons for the decision of the justices, 
the notice was sufficient. — K. v. Cumbbriand J.I., 
Ex p. Waiting (1881), 8 Q. B. D. 369 ; 51 L. J. 

Q. B. 142 ; 40 J. P. 7 ; 30 W. R. 178, D. C. 

171 . Premises licensed after Aug. 10, 

1872 — Premises less than requisite value — 
Licensing (Consolidation) Act, 1910 (c. 24), ss. 84, 
87.] — Upon an application at the general annual 
licensing meeting for the renewal of an old on 
licence in respect of n fully licensed house which 
was first licensed since Aug. 10, 1872, it was 
proved that the annual value of the premises was 
less than that required by sect. 37 (1) (6), & 
ached. V., Part I., of above Act. The licensing 
justices refused the renew*il upon the ground that 
as the premises were not of the required annual 
value, the license would be void : — Held : as the 
premises by reason of their deficiency in value 
were not qualified to receive the license, they were 
“ disqualified premises ” within sect. 34 of above 
Act, & therefore the license, if renewed, would 
have been void ; & the licensing justices had 

jurisdiction imder sect. 18 & sched. II., Part II. 
(B) (3), to refuse the renewal upon that ground, 
& were not bound to refer the question of renewal 
to the compensation authority under sect. 19. — 

R. V. Kinoston-upon-Huijl Licensing JJ., [1913] 
2 K. B. 426 ; s%Cb nom. R. v. Hull Licensing JJ., 
Ex p* Glossop & Bulay, Ltd., 82 L. J. K. B. 
946 ; 109 L. T. 184 ; 77 J. P. 303 ; 29 T. L. R. 
600, I). C. 

172. Annual value — At what date ascertained — 
At time of hearing application.] — Where an indoor 


Uoouainflr of lioo8o« of public ontor- 
talamont. only, as distinct from Inns, 
the one having a public bar-room & 
the other not, or to prevent any one 
or more particular mns from being 
Uoensed. — He Baboiay & Dabungton 
MtTNioiPAL Council (1854). 11 U. C. R. 
470.-— CAN. 

f. Publie-Aouses.l — ^Municipal corpns. 
have power to discrlminato between 
the dUferent kinds of publlo-houses, 
St to ohargo differently for a saloon 

a tavom lioense, Sc require djUferent 
aooommodations. — Re Qkani) Sl 
GuklPR Oorpn. (1867). 27 U. a R. 
46.*— CAN. 

g. AdtNHonai tavern lioense in 
summer resort.h-Semble : an ai>pllo4* 
tion for an additional tavern lieenBe 


In a locality largely resorted to in 
summer by visitors, may bo made at 
any time so long as the license does not 
extend beyond the proaorlbed period. — 
Re Milton A. Thomas's Licxnbb 
(1895), 26 O. R. 448.— CAN. 

b. Ciubs.] — lioense oomrs. may, 
under certain oonditlons. grant per- 
mission to a club to keep liquor on the 
olub premises lor the use of Its members, 
on payment of the prescribed fee. 
The exercise of this power by the 
lioense oomrs. is disGretionary. & not 
obligatory . — Re Club Laurikb (1913), 
23 W. L. R. 880 ; 23 Man. L, R. 24 ; 
10 D. L. R. 823.— CAN. 

k* House near other licensed pre- 
mCssf.] — ^The faot that the premises 
for wblob an aooommodatlon Uoense 


is held are situated within five miles, 
by a public road, of other premises for 
which a license has been granted does 
not make the renewal of such Uoense 
Ulegal. — Biblbt e. McDonald (1886), 
4 N. Z. L. R. 427 (8. C.).— N.Z. 

L Premises not yeH buiU.] — A 
licensing committee has no power to 
grant a license in respect of a house 
not yet built. — R. v. Nkwmabket 
Licensing Committick (1887), 6 N, 2. 
L. R. 421 (S. C.),— N.2L 
m. Rewiretnenis as to accommoda- 
tion .) — It is not necessary that the 
requirements in regard to aocommoda- 
tlon should be oomplied with at the 
time of glvlxig notloe of intention to 
imply for a lioense. It is sufficient if 
tney aie oompUed wit% at the time of 
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beer Uoeaae which had been renewed since 1868 
waa refused to be xenewed by tbe licendug 
justices, on tiie gxouzid that though the ho^ 
was of sufficient AnnnaJ Talue when the application 
was heard at the adjourned annual meeting, ret 
it had not been so on Aug. 25, the date of the 
original general annual meeting, the value having 
been increased during the interval : — ffeld : the 
justices had exceeded their jurisdiction, & a rule 
for mandamus was made absolute. — R. v, Montagu 
(1884), 49 J. P. 65, D. C. 


Hub-sect. (5. — Discretion to Grant or 
Refuse. 

A. Absolute Discretion, 

(a) In General, 

173. General rule.] — An infonnation against 
justices of the peace for refusing to grant licenses. 

The power of licensing public-houses is so 
absolutely in the discretion of the justices, that 
tliis ct. will never award a mandamus for the 
licensing of a public-house. But it is equally 
true that the abuse of a discretionary power ought 
to be more severely punished than the abuse of 
a power which is not discretionary. In the 
l)rc‘8ent case it appears manifestly that the power 
of licensing public-houses was very grossly 
abused, for it is not probable that the occupiers 
of twenty public -houses should all have so mis- 
beha\ ed themselves at the same time as to make 
it improper to grant them licenses (Ryder, C.J.). 
— R. V. Noitinoham Town JJ. (1756), Say. 210 ; 
00 E. K. 858. 

-Expld. K, t’. Yout 4 f &i PittH (1758), 1 Burr. 

556. 

174. .] — Information for refusing an ale 

license refused. 

This et. lias no power or claim to review the 
reasons of the justices upon which they form their 
judgments in granting licenses, by way of appeal 
from their judgments or oveiTuling the discretion 
entrusted to them. But if it clearly appears that 
the justices have been partially, maliciously, or 
corruptly influenced in the exercise of this discre- 
tion & have consequently abused the trust 
reposed in them, they are liable to prosecution by 
indictment or information ; or even iMissibly by 
action, if the malice be very gross or injurious 
(Lord Mansfield, C.J.). — II. v. Young & Pitts 
(1758), 1 Burr. 65(5 ; 97 E. R. 447. 

iJonsd. Sharpe v. Wakoflold (1888), 21 

D. 66. Eeld. H. V. Peter«, Cavli v, Burnaford 

(1758). 1 Burr. 568. Mentd. Keuiiedy v. Hilliard (1859), 

1 L. I. 78. 

176. ,] — Information against justices of 

the peace for acting from motives of resentment 
to grant a license to sell ale]. 

The ct. should never interpose against magis- 
trates unless they have acted from bad motives 
or mala fide / es^cially in such a case as this, 
where they are entrusted with an absolute 


discretion (Lord Mansfield, O.J.). — ^R. v. Hank 
& Price (1766), 3 Burr. 1716 ; 97 B. R. 1062. 
AnnokUiott BeU. R. v. Davie (1781), 2 Doug. K. B. 588. 
170. — .] — Boodle v, Bzricinghak JJ., No. 

ITi, .] — Sharp v, Wakefield, No. 49, ants, 

178. Discretion to refuse — Opposing evidence 
not supported.] — B., a licensed victualler, applied 
to the licensing justices for a renewal of his license. 
A written notice of opposition on the ground of a 
previous conviction of an offence was given, but 
no one supported it. No othtT opposition was 
offered, & the superintendent of police said there 
was no complaint since the previous conviction. 
The justices having refused the renewal : — Held : 
a mandamus to the justices to hear the application 
would not be granted, as they had a discretion, 
& had already exercised it by refusing the renewal. 
— Exp, Bendall (1877), 42 J. P. 88. 

179. Discretion to grant — Opposing evidence 
rejected.] — H. v, Hull Licensing JJ. (1883), 47 
J. P. Jo. 820, D. 0. 

180. Non-appearance of opponent.] — At 

the general annual meeting the hearing of an 
application for renewal was appointed for 10 a.m. 
Notice of opposition had been duly served, but, 
on the case being called, neither opponent nor 
his solr. was present. Justices, after sending for 
both, A they not attending, waited live minutes, 
& then decided by a majority of live to four to 
renew the license. The opponent A liis solr. then 
arrived & asked to bo heard, but the justices re- 
fused to reopen the matUu*. On an order 7iisi 
for a mandamus: — Held: (1) it was entirely a 
matter of discretion for the justices to tioat the 
case as determined, or to reoi)t‘n it; (2) os no 
motion for a nuindamus was mad(‘ for throe months, 
the ct. discharged the order nisi with costs. — K. 
V, Robson, etc., Hull JJ. (1893), 67 J. P. 133 ; 
9 T. L. li, 163, D. C. 

(6) To What Licenses Applicable, 
i. In General, 

181. Off license — For sale of beer.) -li, v, Kay, 
No. 189, post, 

182. For sale of wine & spirits.) — R. v, 

Wem Licensing JJ, (1883), 47 J. P. Jo. 820, 

D. C. 

ii. New Licenses, 

188. Old license forfeited — Application by new 
tenant — Beerhouse license.] — Hargreaves v, 
Dawson, No. 246, post, 

.] — K. V. West Hiding JJ., 

No. 248, post 

185, Refusal at special sessions.] — 

G., the occupier of a house, liceiLsed under 9 Geo. 4, 
c. 61, having been lined for an offence against the 
tenor of his license, was ejected by his landlord 
on May 17. In June 11. was let Into possession, 
& on Jime 5 the i^etty sessions refused to indorse 
G.’s licence to H., under Licensing Act, 1842 (c. 44). 


tlw granting of ihs license . — He 
S Afpucation, JKx p. 

(B>01), 20 N. Z. L. ft. 

^ to 

Ftwfe }—Lbwi 0 Sc Son 

SUTHKBLAND LlQUOB 
WCENSINO C?OUBT (1914), T. P. D. 
©35. — 6. AF. 

PART IV. SECT, a, SUE-ABCT. 6.— 
A. (a), 

,-1711. Qgwgfttl rale .] — He Bbiobt A 
gwjOKTO Cmr (1862), 12 a P, 433v— 


17S ii* .] — Held: the action of 

the lioenae oonura. in canoelling a Itcenae 
could not be reviewed by the ct. aa 
no appeal was provided for against 
any decision of theirs. — R. v. CBoniEBs 
(1897), 11 Kan. L. R. 567.-<!AN. 

178 lit .y—Held : the discretion 

of the lioeEnsing authority was absolute 
when exercised vdthin the limits of 
its statutory authority. — B oyle v. 
Wilson. 11907 J A. C. 45.— ECOT. 

PART IV. 8ECT. 2. iUB-ftECT. 6.— 
A. (b) 1. 

a. For sole of beer,} — Ex p, Kc- 


Fabijink (1918), 45 N. B. R. 318 ; 39 
D. L. H. 187.-^AN. 

PART IV. SECT. 2. SUB-SECT. 6.— 
A. (b) U. 

p. Old license canceUrd— liecorn- 
tnendaivon for new license. };-~X license 
was caiioelled by the ct. Tlie licensee 
then appealed to tlie Hupreine Ct. 
On penectisig the appeal, tlie licensee 
claimed that the order canoelling the 
license was stayed Sc that being an 
existing licensee he was entitled to a 
new license without recommendation : 
— Held: be was not. A now license 
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Sect, 2, — JusHces' licemes: Suh-aect, 6, A, (fe) ii., 
Hi. <fe iv»9 <fc (o) i,, ii, <fc Hi.] 

H* then gave up possession, & at the general 
licens^ meeting on Sept. 4 the house was un- 
occupied, & no application was made for a license. 
Applt. afterwards became tenant, &; applied at 
the special sessions on Nov. 20 for a new license 
under 9 Geo. 4, c. 01, s. 14 ; but after hearing the 
case on the merits the justices refused to grant 
a new license. On appeal the quarter sessions, 
finding applt. to be a proper person, dismissed 
the appeal on the ground that the granting or 
refusing of such new license was within the dis- 
c^tion of the justices at special sessions : — Held : 
the justices had a discretion to grant or refuse 
the license. Qu, : whether under the circum- 
stances the special sessions had any jurisdiction. 
—R. V Rowbll (1872), L. R. 7 Q. B. 490; 41 

L. J. M. C. 176 ; 20 L. T. 732 ; aiib nom. Rowell 
V. Norfolk JJ.. 37 J. p. 103. 

Wrouprhton 

Si ^harpo V. Wakeflold (1888), 21 g. B. Jj. 

00 ; Tmynor v. Joaon, tl8U4J 1 Q. B. 83. 

iii. Transfer. 

186. House required for public purposes.) — 

Boodle v, Birminubam JJ., No. 261, post 

187. Application after expiration of former 

li<^ving a lease of a licensed house at 

M. till July, 1879, began in 1870 to build a new 
nonse of his own at i., for which ho got a pro- 
visional license, then a confirmation of that 
license in 1877, & tlien dropped the license at M. 
A new tenant entered M. in 1879, & duly applied 
for a new license in 1879, & in each year till 1883, 
& was always refused. After the decision of R, 
V. Lwerpool JJ,, No. 319, poai, the same new tenant 
applied for a transfer of the license at M., which 
had expired in 1877 i^Held: the justices had a 
discretion to refuse the transfer, & could not be 
compelled by mandamus to hear the application. 
--Exp, Minnbtt (1884), 51 J, P. 84, 1). 0, 

iv. Renewal, 

188. Use of premises as inn dlsoontlnued.l—A 

man who had had a public-house license gxanted 
ij*® for many years previous 

to 1800, & continuously down to 1877, was refused 
the renewal of it at the general annual licensing 
meet^ in the last-mentioned year, on the ground 
that the neighbourhood was sufficiently supplied 
by othw existing public-houses, he not having 
for eight years taken out an excise license or used 

imvied to him must be oanoellort. — 

^c^iomkuki^Hutkl 

atifeieol to surrender of an 
^Ming Ziceiwf.j — C ullinowoktu Eh- 
89^^* (1923), 44 N. L. R. 

PART IV, SECT. 2, SUB-SECT. 6 — 

A. (b) Iv. 

^ option poll.] 

bj' the elooiors upon a 
i i*'® number 

Of reduced, 

dq^ not preclude the lloonsinff ot. 

abaoluto dlaoroUou 
idvon to the lioensirur authority to 
reh^ to r^ew a IJeonsc, — W hite v. 
hlOENSlNQ OOUBT. [1919] A. O. 927.— 

AuS. 

— ^The pertiaoste from house- 
holdm u to tto character & oonduot 
«'.,Pdblloan*» business is not an 
jMmthU prrttoinanr to Urn lurlsdlotlS 
esterolsed by the jnstloes In granting a 


his house as an inn : — Held : the application re- 
fused was for a renewal license, £ not a new 
license ; & the justices had a general discretion as 
to granting or refusing the application under 9 
Geo. 4, c. 61, 8. 1, A were not fettered by the 
limitations in 32 £ 33 Viet. c. 27, ss. 8 & 19, 
which are confined to applications for licenses for 
the sale of beer, cider & wine. — R. v. Smith (1878), 
48 L. J. M. C. 38 ; 42 J. P. 295 ; suh nom. Smith 
V. Hereford JJ., 39 L. T. 604, D. C. 

Annotation Refd. Hharpo v. Wakeiiold (1888), 22 Q. B. D. 
239. 

189. Off license — For sale of beer.] — The un- 
qualified discretion which the licensing justices 
have under 46 & 46 Viet. c. 34, s. 1, to refuse a 
certificate for any license for sale of beer by retail 
to be consumed off the premises may be exercised, 
not only on an application for such certificate in 
respect of premises not theretofore similarly 
licensed, but also on an application for such certi- 
ficate by wav of renewal. — K. v. Kay (1882), 10 

Q. B. D. 213 ; 52 L. J. M. C. 90 ; sub nom. Kay v. 
Over Darwbn JJ., 47 L. T. 411 ; 47 J. P. 388 ; 
31 W. R. 273, D. C. 

Annotations: — Refd. R. v. Schneider (1883), 11 Q. B. D. 
60 ; Sharpe v. Wakefield (1888), 21 Q. B. D. 6tt. 

(c) Exercise of Discretion, 
i. In General, 

190. Must be reasonable.] — Although, under 
9 Geo. 4, c. 61, justices have a discretion as to 
whether they will grant licenses to persons keeping 
or about to keep inns, alehouses & victualling 
houses, to sell excisable liquors, that discretion 
must be exercised in a reasonable manner ; & 
therefore justices cannot by a general resolution 
determine not to renew the licenses of all aujch 
persons who shall not consent to take out an 
excise license for the sale of spirits in addition to 
the license for the sale of beer. 

^ They [the justices] have not exercised their 
discretion & , . , have acted in an unreasonable 
manner. They came to the meeting with a general 
resolution already prepared (Wightman, J.). — 

R. V. Sylvester (1862), 2 B. & S. 322 ; 31 L. J. 
M. C. 93 ; 5 L, T. 794 ; 26 J. P. 151 ; 8 Jur. N. S. 
484 ; 321 E. R. 1093. 

Annotations: — Consd. Sharpe v. Wakeflold (1888). 21 
Q. B. D. 66. Refd. Sharp v. Wakefield, [1891 J A. C. 
173 ; R. V. Shoorneea U. D. C. (1898), 62 J. P. 563 : R. 

V. London Olty Council, Ex p. Corrle, [1918] 1 K. B. 68 ; 
II. V, Port of London Authority, Ex p. Kynoch, [1919] 

1 K. B. 176. 

191. Must be aooordlng to law.] — Sharp t*. 
Wakefield, No. 49, ante . 


^tlfi^te for the renewal of a lloenHe. — 
IL V. Antrim JJ., [1917] 2 I. R. 347.— 

«. Issue previously aiUhorised — Not 
^u^y Klein v. Thkron 

& Oa^on Liobnsino Court, [1918] 

V. 1 . JJ. 254. — S« AF, 

PART IV. SECT, a, SUB-SECT. 6.— 
A. («) 1. 

IM 1. Must be reasonable .} — On an 
application for a retail lieeoBe, the 
magintratea are bound to consider all 
the circumstances that make against 
as wcU as In farour ot granting It, & 
arc justified in refusing It if, for good 
reasons, they are satisfied that It ought 

190 U. The board of lioense 

oomrs. have a discretionary power 
with respect to the renewal of lloensee, 
which must be exercised according to 
the rvM of reason Sc justice Sc not 
fgoor^ to private opinion.— R. v. 
Point Gbsy mosNSB Ooubs, (1916), 


8 W. W. R. 1072 ; 32 W. L. R. 360 ; 14 
D. L. R. 721 ; 18 B. C. R. 648.— CAN. 

191 1. Must be according to law .) — 
The license oomrs. have. In the exercise 
of their functions, a wide discretion ; 
but It must be exercised judicially. Sc 
the ot. has power to compel them to 
BO exercise it. — H sj3X.£M v. Schnarr 
(1898), 30 O. R. 89.— CAN. 

. 1®I 6. — Re Quinn (1900), 32 
N. 8. R. 542.— <3AN. 

‘J — decision of the 

lioensiQg bench on the question whether 
a llcenHod house is necessary or not 
is final, & cannot be reviewed if arriv^ 
at in a legal manner. — H amilton e. 
FfLiSER (1886). 5 N. Z. L. R. 1 (8. C.).— 
N.Z. 

b. May exercise discretion vHthout 
heanfig evidence,] — Ex p, Spakoxn- 
BERa (1882). 8 V. L. R. 123.— AUS. 

0. .1 — Re Licbnbino CJourt, 

Ex p. Logan Sl Bbittkn (1900), 26 
V. L. R. 684.— AU*. 

d. Condition preoedent — Inspeeiai^s 
repori,}—Iie VicroBtA Oontmt hiaKsam 
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1«2. .} — lONBB t>. OOODlfAK (1889), | 

Timeft, Jan. 26 , D. O. 

19S. Right of applicant to be heard.] — B. v, 

Walsall JJ,, No. 384, post* 

ii. What Justices may Consider. 

194. Character dc wants of nel^bourhood.] — 

On an application under 32 & 33 Viet. c. 27, for 
a certificate for a license to sell beer to be con- 
sumed on the premises, in respect of a house not 
previously licensed, the justices have the same 
discretion as to granting or refusing the certificate 
as they have in granting or refusing a license 
under 9 Geo. 4, c. 61 ; & they may &: ought to take 
into consideration the number of houses in the 
neighbourhood already licensed, & refuse the cer- 
tificate if they think an additional beerhouse un- 
necessary or undesirable in the interest of the 
public. — B. V. Lancashire JJ., Re Tyson’s 
Appeal (1870), L. R. 6 Q. B. 97 ; 40 L. J. M. C. 
17 ; 23 L. T. 461 ; 35 J. P. 170 ; 19 W. R. 204. 
Annotediona : — Apld. Boodle v. Birmingham JJ. (1881), 45 

J. P. 635. Consd. R. V, Moore (1881), 7 Q. B. D. 542. 

Apprvd. Sharpe v, Wakefield (1891), 64 L. T. 180. Refd. 

H. V. Smith (1873). L. R. 8 Q. B. 146. 

195. .] — Hargreaves v. Dawson, No. 246, 

post, 

190 . J — II. X), Smith, No. 188, anfr. 

197 . J — Boodle v. Birmingham JJ., No. 

251, post, 

198. .] — Sharp v, Wakefield, No. 49, anie, 

199. Applicant’s intention to keep premises 
open.] — G. obtained a transfer of a country pub- 
lican’s license in Jan. 1885, but never opened the 
premises owing to a pending negotiation with 
another tenant, which ultimately fell through. 
In 1885 G. obtained a renewal on his promise to 
open the premises, but he never resumed posses- 
sion d: re-opened the house till the negotiation 
ended on Aug. 23, 1886. G. had some days pre- 
viously been duly served with notice of opposi- 
tion on the ground of the promises being closed, 
A at the general annual mooting on Aug. 26, 1886, 
the justices refused the renewal on the ground 
that the reopening was not a bond fide intention 
to keep open the premises. On appeal to quarter 
sessions this decision was affirmed : — Held : 

( 1 ) the objection was relevant, & having been 
competently entertained & decided by the justices, 
the High Ct. would not interfere with the decision ; 

( 2 ) the objection was not a personal one requiring 
the attendance of the holder of the license under 
Licensing Act, 1874 (c. 49), s. 26, taken with 


licensing Act, 1872 (o. 94), s. 42. — Griffiths 
LancashirH! JJ. (1887), 61 J. P. 463 ; 35 W. B. 
732; 3 T. L. B. 672, D. C. 

200. Remotensfs from polloo supervision.] — 
Sharp v. Wakefield, No. 49, ante. 

201. Disorderly oharaoter of premises.] — S„ 
before applving for renewal of his publican’s 
license, had been duly served with notice of opposi- 
tion on the ground that the house was not con- 
ducted satisfactorily, it being the habitual resort 
of prostitutes. It was prov^ that several times 
seventeen prostitutes were seen in the house at one 
time, & known to S., & no evidence was given 
that any refreshments were supplied. The quarter 
sessions refused the license : — Held : there being 
evidence admissible os to prostitutes frequenting, 
Sc, the justices having held that they did frequent, 
this ct. could not interfere with their refusal of 
the license. — Sharp v. Hughes (1893), 67 J. P. 
104, D. O. 

202. Applicant’s willingness to be bound — By 
restrictions imposed by justices.] — On an applica- 
tion for a new off license justices at a general 
annual licensing meeting have no power to grant 
a license subject to conditions ; out they may 
ascertain from applt. whether he consents to re- 
strictions, being reasonable & proper restrictions, 
upon the user of the proposed license, Sc they may 
grant or refuse the license unconditional Ijr accord- 
ing as he consents or refuses to submit to the 
restrictions. — R. v, Bekbly, Rx p. ITodson, 
[1912] 3 K. B. 583 ; 77 J. P. 19 ; svh nom. R. v. 
Birmingham Licensing JJ., Rx p. Hodson, 82 
L. J. K. B. 23 ; 29 T. L. R. 9, D. O. 

Annoiailon : — Mentd. Halifax Tht>atri> do Luxe v. OlodlilU 

(1914), 13 L. U. R. 541. 

iii. Improper Rxerdse. 

203. Grant of license to premises — On which no 
house exists.] — R. v. Bingham (1813), 1 Burn’s 
Justice of the Peace, 30th ed. p. 120. 

204. Justices acting on previous general reso- 
lution — Not to grant new licenses.] — Justices at 
their licensing meeting, under 9 Geo. 4, c. 61, ore 
bound to hear an applt. for a license who has 
given due notice of his application ; & where they 
refused to hear, on the ground that they hod come 
to a general resolution not to grant any now 
licenses, this ct. made absolute a nde for a man* 
damns to compel them to hear. — R. r. Walsall 
JJ. (1864), 3 C. L. R. 100 ; 24 L. T. O. 8. Ill ; 
3 W. R. 69 ; 18 J. P. Jo. 767. 

AnnoiaiUm : — ^nsd. Sliarpo r. Wakuflold (1888), 21 Q. B. I>, 

66 . 


Combs., Kx p. 
K. L. R. 292 ; 

CAN. 


Dkmminos (1906), 2 
37 N. B. It. 586.— 


, •• .] — Re Mabawaska 

Licrxse Combs., Ex p. DicsBOsiKits 
n»12), 41 N. B. R. 396 ; 12 E. L. K. 
395. — CAN. 

f- — r: Written reoommendalion.l 
— Re Ricukliku Hotel License 
10 W. L. R. 402 ; 2 Alta. L. It. 
64. — CAN, 


ftr ApplUxUian — W?ten made.} 

Middleton (circa 1924), 42 
N. 8. W. W. N. 168.— AU8. 

INVEBCABOILL 

NoBrm Licensing Disnuor Commit- 
Cask (1892), 11 N. Z. 
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Character dt warde of ndal 
B^ob, In dsternS^ 
wb^ UooM not be ranewei 

flbaU oonalder the oonTenlenoe < 
^ site of tbTltoSns^ 
Ptemiaes, tbd oonvenlenoe of tl 


majority of the reeldents near such 
preiuiBes, the len«rtb of time during 
which such premises have been lioensed, 
& the fiTonoral character thereof. — 
R. V . Yorke’s Peninsula Licensing 
Bench, [1906] 8. A L. R. 214.— AUS, 


19411. .1 — Hewitt r. INVKBCAB- 

oiLL Licensing Committee (1894), 12 
N. Z. L. R. 031.— N.Z. 

194 iii. .J — The licensing ct. Is 

entitled to rely on personal knowledge 
of the locality in forming an opinion 
that the number of licensed houses la 
in excess of the requirements of the 
inhabitants. — B otubv. Wilson (1900), 
23 T. L. R. 124.— SCOT, 

194 iv. Pbktobia Licensed 

VICTUALLEBS* ASBOCN. V. I»BKTpWA 

Liquor Licensing Court (1909), 
T. 8. 518.— S. AF, 


194 V. . 1 — Govbia V, Cape 

Licensing Court (1919), C. P. H. 
304.— S. AF. 

8011. Disorderly eharader of pre- 
mtsss.}— F aber v, Fraser (1886), 4 
N. Z. L R. 324 (8. C.).— H.Z. 
k. Whether premises afford pre- 


scribed aerommodation.} — Upon an ap- 
plication for a renewal of a license, the 
question whether the premises are the 
same as nrovlously licensed, Sc continue 
to afford the prescribed accommoda- 
tion, is one of fact for tho jiistloes to 
decide. — R. v. Alley, Ex p. Hlack 
(1883), 9 V. L. R. 302.— AUS. 

l. Sufficiency of special arounds for 
ffraniing license.} — R. v. Wilkinson, 
Ex p. Duguay (1905), 37 N. B. R. 
90.— CAN. 

m. Private knowledge of members 
of court,] — A board of license oomrs., 
in granting liquor lioensea or renewals 
or transfen thereof, is acting as a ct. 
& In a Judicial capacity ; Sc, while It 
may take judicial notice of notoriously 
known facts, it cannot act upon the 
private knowledge of its members. — 
Re McEwen a Hesson (1914), 28 
W. L. R. 137: 17 I). L. R. 805 ; 20 
B. C. R. 94.-^AN. 
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A. (o) Ul. 

805 1. Justices aatinq on previous 
general resolution — Aoi to renew 
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Bed* 2. — JvsHces* licenses: Stib-seci, 6, A, (c) 4ii., 
id) i., n. d: Hi., B. (a) i. U., (6) (c) t.] 

205. Not to renew licenses.] — B. v. 

Sylvester, No. 190, ante, 

206. To refuse licenses except on con- 

ditions.] — It has been laid down that the body 
on whom is confen-ed the jurisdiction of granting 
licenses [to sell intoxicating liquors] must hear 
each application on its merits & cannot come to 
a generS resolution to refuse a license to every- 
body who does not conform to some particular 
requirement (Darling, J.). — ^B. v, London County 
Council, Ex p, Corrib, [1918] 1 K, B. 68 ; 87 
L. J. K. B. 303 ; 118 L. T. 107 ; 82 J. P. 20 ; 34 
T. L. B. 21 ; 02 Rol. Jo. 70 ; 16 L. G. B. 889, 
D. C. 

Annotation : — Mentd. R. «. Port of London Authority, 
Exp, Kynooh, {1919] 1 K. B. 176. 

Justices acting corruptly.] — See Nos. 209-213, 
post. 

Conations annexed to grant.] — See Nos. 


(d) Proceedings against Justices, 

i. Action, 

207. For refusal to grant license.] — B. v. Young 
& Pitts, No. 174, ante, 

208. .] — An action does not lie against 

the justices of peace, for refusing to one a license 
to keep an inn or an aloliouse. — ^B asseti’ v, God- 
flCHALL (1770), 3 Wils. 121 ; 06 B. B. 967. 
Annotation Refd. Everett v. Griffltha, [1920] 3 K. B. 

103 . 

ii. Information, 

200. Improper exercise of discretion — Malicious 
or corrupt motives.] — B. v. Temple (1664), 1 
Kob. 727 ; 1 Sid. 192 ; 83 B. B. 1209. 

210. .]— B. V, Young & Rtts, No. 

174, ante, 

211. .] — Information will lie against 

justices of the peace, for corrupt & oppressive 
practices.- -B. v, Williams, B. v, Davis (1762), 
3 Burr. 1317 ; 97 B. B. 861. 

Anmtaiion ^onsd. Wharp v. Wakefield (1888), 52 J. P. 
292. 

212. .1 — Unless justices act corruptly 

& oppressively an information will not be granted. 
— B. V. Baylir, etc., Oia)uobster (City) JJ. 
(1762), 8 Burr. 1318 ; 97 B. B. 851. 

218 , ,] — B, V, Hann & Price, No. 

176, ante, 

214., ,] — B. V. Nottingham Town JJ., 

No. 173, ante. 

216, .] — K. V, F 1 I 4 EWOOD (1786), 1 Bum’s 

Justice of the Peace, 30th ed. p. 120 ; subsequent 
proceedings (1787), 2 Term Bep. 146. 

Annotations Brfd. . R. V. Holland & Forster (1787), 1 
Term Hop. 692. Mentd. K. v. Savilo (1852), 18 Q, B. 
703. 

216. .] — An information will be granted 

against a justice of the peace as well for granting 
as for refusing an ale license improperly. — B. v. 
Holland & Forster (1787), 1 Term Rep. 692 ; 
99 E. K. 1324. 

Annotation : — Mentd. R. v. Qomperts (1845), 9 Jur. 401. 

217. Refusal to grant license — Except on pay- 
ment.] — ^An information for extortion grants 


against justices of the peace for refusing to grant 
licenses to publicans unless on the payment of 
10s. although this had been the practice of the 
borough for twenty-five years before. — B. v. 
Seymour (1740), 7 Mod. Bep. 382 ; 87 B. B. 
1305. 

218. .] — B. V, Cornelius (1744), 2 

Stra. 1210 ; cited in 1 Wils. at p. 242 ; 93 B. R. 
1133. 

Annotations: — Consd. R. v. Pumoll (1748), 1 Wm. Bl. 37. 

Mentd. Entlck v. Carrlufirton (1765), 2 Wilfl. 276 ; R. v. 

Shelley (1789), 3 Term Rep. 141. 

SeCf also. No. 209, ante, 

iii. Indictment, 

219. Improper exercise of discretion — Malicious 
or corrupt motives.] — B. v. Young & Pitts, No. 
174, ante, 

B, Limited Discretion — Renewal or Transfer, 

(a) Off Licenses, 
i. In General, 

Licensing (Consolidation) Act, 1910 
(c. 24), 8. 17, sched. I., Part I. 

220. For sale of wines & spirits.] — 32 & 33 
Viet. c. 27, s. 8, which enacts that certificates for 
off retail licenses under that Act are only to be 
refused upon one of the four grounds therein 
specified, is repealed by 43 Viet. c. 6, s. 1, only 
so far as ii relates to beer licenses ; & the discre- 
tion of licensing justices os to the granting of 
certificates for off retail wine or spirit licenses is 
still subject to the limitations imposed by 32 & 
33 Viet. c. 27, s. 8. — B. v, Scott, etc., South 
Shields Licensing JJ. (1889), 22 Q. B. D. 481 ; 
58 L. J. M. C. 78 ; 60 L. T. 231 ; 63 J. P. 119 ; 
37 W. B. 301 ; 6 T. L. R. 202, D. C. 

ii. Grounds for Exercise of Discretion, 

SeCi now. Licensing (Consolidation) Act, 1910 
(c. 24), 8. 17, ached. I, Part I. 

221. Failure to produce evidence of good cha- 
racter — No evidence given against applicant.] — 
If an appet. for a certificate under 32 & 33 Viet, 
c. 27, for the renewal of a beerhouse license, does 
not produce evidence of TOod character, the 
justices may refuse the certificate on the ground 
that he has “ failed to produce ” such evidence, 
under sect. 8, although no evidence has been 
mven against him, & he has not been called upon 
for evidence of good character, & it has been the 
practice of the justices not to require an appet. 
to produce such evidence in cases where a certificate 
for renewal of a license is asked for. — Ex p, Morgan 
(1870), 23 L. T. 605 ; 35 J. P. 37. 

Annotation : — ^Reld. Sharp v. Wakefield (1888), 53 J. P. 

20 . 

222. Admissibility of evidence of character 

— Fresh evidence — On appeal.] — R. v. Pilgrim, 
No. 485, post, 

223. Evidence given on previous 

charge of suffering gaming — Applicant acquitted.] — 

Latimer v, Birmingham JJ. (1896), 60 J. P. 
Jo. 600, D. O. 

224. Wliat constitutes “ failure ” — Neces- 

sity for written certificate.] — B. v. Monmouth- 
BHIRH JJ. (1874), 38 J. P. Jo. 724. 


Kowwm.J— lenr v. Taylor (1892), 10 
N. Z. L. R. e48.-^.Z. 


n. Eon*oanv>lianct with municipal 
act.] — Non-oompUanoo with the muni- 
ctpal act by a board of lioexise oomra, in 
granting an applioation for a liquor 
iloense, midere the Uoense null & void. 


-Frekman V. Nbw 


Lxobnsb dmate. (1914), 20 B. o. 
438 ; 29 wTET R. 892.--<IAW. 


Wrstmxnstkr 
R. 


o. Exclusion of sate of spirits in 
renewal,] — Holders of full licenses. 
Including spirits, applied for renewal 
of oertittoate. The ct. granted them 
oertificates for sale of wine Sc, beer 
only ; — Held : exclusion of sale of 
spints from oertificates amounted to 
refusal of renewal of certificates. Sc as 
appots. were not beard before renewals 
were refused, proceedings of licensing 


ct. were ultra vires Sc could not stand. — 
Bailub V. Wilson, [1917) S, O. 65, 
246. -6C0T. 

PART IV. SECT. 2, SUB-SECT. S.>- 
A. (d) U. 

202 i. Improper exercise of discre- 
tion — Malicious or corrupt motives.}*^ 
R. V. RrromB, Ex p. Blainb (1205), 37 
N. B. R. 21S.--CAN. 
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286. tuffleluMy ot •vUane*— Dbcrntton of 

lustloMu] — H. appUed to the Ucendag juerUoee of 
A. for a certificate to hold the excise be^ dealer’s 
additicmal retail Uoeiise under Bevenue Act, 1863 
(c. 83), s. 1. Ho produced his beer dealer’s license, 
A tendered three certifleates of character, but 
called no witnesses nor tendered as witnesses 
those who signed these certidcates* The justices, 
without objecting to the want of evidence of 
character, & no opposition being made, refused 
the certificate without stating reasons, but at an 
adjourned meeting, on application, they stated 
the reason to be that the evidence of character 
was insufficient : — Held : a mandatnm would not 
be granted to hear & adjudicate, as the justices 
had already done so, & they were entitled to come 
to such a decision if H. chose to rest his applica- 
tion on evidence other than that of witnesses. — 
K. V, Hanley JJ. (1877), 42 J. P. 102. 

226. Confined to grounds enumerated in Act — 
Licensing (Consolidation) Act, 1910 (c. 24), s. 17, 
sched. I., Part I.] — K. v, Bedwellty, Monmouth- 
shire Licensing JJ., No. 167, ante, 

227. That house not duly qualified — Ratable 
value.] — R. v, Bradford JJ. (1874), 38 J. P. Jo. 
750. 

228. .] — R. V. Cumberland JJ., Ex 

p. Waiting, No. 170, ante, 

229. Fitness for license In particular locality.] — 
R. V, Lancaster JJ., No. 98, ante. 

230. Structural unsuitability — Alteration In 
licensed premises.] — Marshall v. Spicer, No. 
341, post, 

(6) On Licenses other than Old Beerhouse 
lAcenaea 

See^ notOf Licensing (Consolidation) Act, 1910 
(c. 24), 88. 18, 23, sched. II. 

231. Grounds for refusal — That renewal or 
transfer would be void.] — Certain licensed premises 
were kept going as licensed promises & small 
sales of liquor were made for the purpose of pre- 
serving the continuity of the business & selling 
such premises with the license, but for no other 
purpose. There was no actual interruption be- 
yond the interruption caused by the falling off 
of trade, & the sale of liquor was continuous. 
The licensing justices refused to renew the license 
on the ground tliat the renewal thereof under 
I he circumstances would be void, &> this refusal 
was upheld by quarter sessions : — Held : the 
decision of the justices & quarter sessions was 
wTong, & license must be renewed. — Webb v, 
IxiNDON (City) Licensing JJ, (1910), 102 L. T. 
70 ; 74 J. P. 79, D. C. 

232. .] — R. V . Kingbton-upon-Hull 

I.JCENSING JJ., No. 171, ante. 

283. Premises badly conducted.] — A 

brewery co. were the owners of a public-house, & 
a fuU license for the public-house was transferred 
to one D., the leasee of the brewery co., in 1908. 
In 1909 the brewery co. came to a fresh arrange- 
ment with D., but the change in the relationship 
betw^n the brewery co. & D. was unknown to 
the justices, who renewed the license in 1910, 
1911, 1912, & 1913. In the last named year the 
arrangement waa terminated, D. left the public- 
house, A the brewery co. applied for a transfer 
of the license to H. For many years the justices 
had refused to grant licenses to persons other than 
bond fide tenants carrying on Dusiness for their 
own benefit & profit, A had refused to license 
managers, A had made a practice of inspecting 
A approving agreement or other assuzaaces under 
which fpropoeed Ueensees were to hold licenses. 


When the brewery co, applied for the transfer of 
the license to H., the justices refused to grant it 
on the ground that under the arrangement made 
between the brewery co, A D., the latter had 
acted as the co.’s agent ; that the brewery co. 
although unlicensed persona, had been selling 
their own liquor on the prezffisea, A that conse- 
quently tlie public-house had been ill-conducted. 
On appeal to quarter sessions, wldlst it was ad- 
mitted that the public-house was of good charaoter» 
that H. was a fit A proper person to hold a license, 
A that he was in possession of the public-house, 
the justices found tliat B. had been merely a 
manager of the brewery co. between tlie years 
1909 A 1913, A that, therefore, the public-house 
had been ill-conducted within Licensing (Con- 
solidation) Act, 1910 (c, 24), sched. 11. They dis- 
missed the appeal subject to a case stat^ : — 
Held : although a case stated by quarter sessions 
is not, under JudicatuiHJ Act, 1894 (c. 16), s. 2, 
an appeal upon facts as well as vmon law, neverthe- 
less it is within the powers of tlie High Cl. to 
determine whether upon the evidence quarter 
sessions were justified in arriving at the con- 
clusion stated in the case, A as there was no evi- 
dence that the brewery co. had been selling their 
own liquor upon the premises, the appeal must 
bo allowed. — H ickton v. Hodgson (1913), 110 
L. T. 380 ; 78 .1. P. 93 ; 30 T. L. R. 221, 1). C. 
v( wm Folld. Mitchell r. (Yoydon JJ. (11111), 111 

L. T. 632. 

234 . Verbal agreement that brewer shall 

bear increased duty.] — The licensing justices can- 
not refuse the transfer of an old on license, i.r. 
an on license which was in force on Aug. 15, 1904, 
on the ground that a verbal agreement made 
between the brewiTS who own the premises A 
the tenant ajjplying for the transfer, that the 
brewers sliall pay the increased license duty im- 
posed by Finance (1909-1910) Act, 1910 (c. 8), 
has not been in sorted in the writt<m tenancy 
agreement, as the incidence of the increased duly 
is regulated by sect. 46 of the Act. — R. v, Under- 
wood, Exp, Beswick (1912), 76 J. 1*. 154, 1), (\ 

(r) Old Beerhouse Lieenses, 
i. In General. 

235. Limitation of justices’ discretion - Wine A 
Beerhouse Act, 1869 fc. 27), ss. 8, 19.] -33 A 34 

Viet. c. 29, s. 4 (4), which enacts that it shall he 
in the discretion of the justices to whom an apj)li- 
cation for a transfer of a license is made either to 
allow or refuse the aj)plioation, or to adjourn the 
consideration th(?reof, is intended only to affect 
the procedure as to adjournment at sessions for 
the transfer of licenses. Therefore on an applica- 
tion to justices at special sessions for a transfer 
of a license to sell beer to bo consumed on or off 
premises in respect of which such a license was in 
force on May 1, 1869, A has since been renewed 
from time to time, the discretion of the justices 
is limitcjd os it is on an application at the general 
licensing meeting for a grant by way of renewal 
of the license, A the application for the transfer 
can only be refused on one or more of the four 
grounds specified in Wine A Beerhouse Act, 1869 
ic. 27), ss. 8, 19. — Himonds v. Blackubath JJ. 
(1886), 17 Q. B. D. 766 ; 66 L. J. M. C. 160 ; 60 
J. P. 742 ; 35 W. K. 167 ; 3 T. L. R. 9, D. C. 

Diltd. Traynor t>. Jonew, tl894J 1 Q. B. 83. 

FoUd. Bx p. Flinn. (1899] 2 Q. B. 607. 

See^ note, Licensing (Consolidation) Act, 1910 
(c. 24), 8. 23. 

236. Appileatton muit be for same license as 
one previously held.] — (1) Upon an application 
to licensi^ justices under Wine A Beerhouse Act, 
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Sect* ir^ueUces' lioemea : Sw6-aect. 6, B. (c) 

\c, ft. Vd, tor a certiftcate tor a liceiise to 
BoU 'wina to be consumed on the premisea, it 
appeared that on May 1, 1869, a license was in 
force with respect to the house for the sale of beer 
to be consumed on the premises : — Held : upon 
the true construction of sect. 19, the discretion of 
the justices in refusing the application was im- 
limited, for the existence of a license with regard 
to the sale of beer did not confer any privilege 
upon an application for a certificate in respect of 
the sale of either wine or cider. (2) Upon a man- 
damtia to justices to hear & determine an applica- 
tion for a certificate to sell wine to be consumed 
on the premises, they made a return of uncon- 
ditional compliance with the writ. Plea, that the 
justices were only entitled to refuse the applica- 
tion upon one or more of the four grounds specified 
in sect. 8 of the Wine & Beerhouse Act, 1869 
(c. 27), s. 8, but that they refused the application 
on other grounds contrary to the statute : — Held : 
the plea was good, as it must be taken to mean 
that in refusing the application the justices had 
assumed to exercise a jurisdiction which they did 
not possess, &> they had therefore not substantially 
heard & determined the matter submitted to them. 
— K. V. King (1888), 20 Q. B. U. 480 ; 67 L. J. 
M. 0. 20 ; 68 L. T. 607 ; 62 J. P. 164 ; 36 W. R. 
600 ; fiub nom, R. v. Manchester Licensing J,!., 

4 T. L. R. 202, C. A. 

:-—Ah to (2) Polld. H. v. Lancaster JJ. (1891), 
55 J. P. 680. Reid. R. V. Loudon JJ., U895) 1 Q. B. 
010. 

287. Renewal refused on ground within discre- 
tion — Though transfer granted at previous meeting 
Same objection taken.] — Where, upon an appli- 
cation for the transfer of a license to sell beer by 
retail on or off premises licensed prior to May 1 , 
1869, an objection is made upon one of the four 
grounds enumerated in Wine &, Beerhouse Act, 
2869 (c. 27), 8. 8, but the justices in the exercise 
of their discretion grant the transfer, the same 
objection upon the same facts may be taken at 
the next general annual licensing meeting to the 
renewal of the license, & the renewal may be re- 
ground. — Smith v. Shann, [1898] 

2 Q. B. 347 ; 67 L. J. Q. B. 810 ; 79 L. T. 77 ; 14 
T. L. R. 443, D. C, 

ii. Grounds for Exercise of Discretion, 

See, now, licensing f Consolidation) Act, 1910 
(c. 24), s. 23. 

23^ That premises frequented by persons of 
bad character.]— WniFFEN r. Maijjno (or Maid- 
stone) JJ., No. 478, post. 

289. What justices may consider — Objections 
taken — Limited to objections set out in Act.] — 
Whipfen V. Maujno (or Maidstone) JJ., No, 
478, post 

240. ~ — Terms of agreement of tenancy.] — 

R. V. Northampton JJ. (1912), cited in Hals- 
England Supplement (1920), 
Vol. XVIir., para. 188, D, C. 

25 ^ R. V, Hyde JJ., No, 299, 

post. 

“TT* *^tness of appUcant.]— R. v. Hyde 
JJ., No. 299, post 

243. Objections dlstinot from one another.] — 

Whiepen V. Malmno (OR Maidstone) JJ., No. 
478, post 


tfnuoiis existenoe — ^Exlstenoe at date ot appUeattonu] 

— Freer v. Murray, No. 253, past. 

See, also, Nos. 245-263, post. 

See, now, licenaing (Consolidation) Act, 1910 
(c. 24), s. 18, Bched. 11., Part 11. 

245. Effect of Interrup^on.] — ^Where a license 
or certificate of a house licensed on May 1, 1869, 
has afterwards dropped or been refused, the jus- 
tices on the true construction of Wine & Beerhouse 
Act, 1869 (c. 27), s. 19, have the same discretion 
to refuse a fresh certificate for a license to sell 
beer to be consumed on the premises as if the appli- 
cation were in rei^ect of a house which had not 
been licensed on May 1, 1809, & the repeal of the 
declaratory sect. 8 of 34 A 35 Viet. c. 88, is im- 
material.—R. v. Curzon (1873), L. R, 8 Q. B. 
400 ; 42 L. J. M. 0. 165 ; 29 L. T. 32 ; 37 J. P. 
774 ; 21 W. R. 887. 

Annotations: — Apprvd. Freer v. Murray, [1894] A. C. 676. 
Consd. Wernham v. R.. [1914] 1 K. B. 46g. Reid. R. v. 
West Riding, Yorks, J J. (1888), 52 J. P. 455 ; Igoe v. 
Shann, [1902] 2 K. B. 467 ; Tower JJ. v. Chambers. 
[1904] 2 K. B. 90.8. 

246. Licence forfeited by conviction of 

holder — Application by owner.] — Although, by 32 
& 33 Viet. c. 27, s. 19, justices cannot refuse to 
^ant a certificate in respect of a house which was 
licensed on May 1, 1869, except for one of the 
causes mentioned in sect. 8, yet if the license 
has been actually forfeited, they may treat a 
subsequent application for a certificate as an 
original application, & may exercise a discretion 
in refusing it. 

The house of applt. had an existing license [as 
a beerhouse] on May 1, 1869, but at the licensi^ 
meeting in the following Aug. the said license 
was lost on account of the personal misconduct 
of the then tenant. At the licensing meeting in 
Aug. 1870, the present applt. applied for a certificate 
which was refused, on the ground that he had not 
shown the necessity for such a house in the neigh- 
bourhood : — Held : the magistrates were justified 
in treating such application as an original one, 
& in exercising their discretion in refusing it. — 
Hargreaves v. Dawson (1871), 24 L. T. 428 : 
36 J. P. 342. * 

Annotati^: — Apld. K. v. CuMon (1873), L. R. 8 Q. B 
400. Apprvd. Murray r. Freer, 118931 1 Q. B. 635. Consd. 
Wemhom v. R., U9141 1 K. B. 468. Rsfd. R, v. 

Riding, Yorks, W. (1888), 62 J. P. 456 ; Igoo t>. ShaS 
ri9^ a K. 467 J Tower JJ. o. OhimSere, [1904] i 
K* S. 903« 

247. 


41 J. P. Jo. 740, 1). C. 

248. 


.]— JFa: p. O’Connor (1877), 
“.] — ^A license existing on 


May 1, 1869, lor the sale of beer to be consumed 
on the premises was forfeited by the conviction 
of the holder under Licensing Act, 1872 (c. 94), 
8. 16, for permitting the premises to he used as 
a brothel : — Held : the license was not “ in force ” 
witldn 32 & 83 Viet. c. 27, s. 19, & the licensing 
justices at special sessions had a general discre- 
tion to refuse applications by the landlord & a new 
tenant of the premises for a transfer of the license, 
& were not lifted to the four grounds of refusal 
specified in sect. 8 . — R. v. West Riding JJ. (1888). 
21 Q, B. D. 258 ; 67 L. J. M. C, 103 ; 62 J. P 
465 ; 36 W. R. 855 ; 4 T. L. R. 619, D. 0. 
AfmoMions : — Oonid. Wemham v. R., [1914] 1 K. B 468 
RM. Murray v. ^r. [1893] 1 Q. B. 281 : Towot Wvlslon 
Lioeuidiig JJ. v. Obambon (1904), 90 L. i. 228. 


249. 


«.] — The holder of a license 


iii. TTAaf is an Old Beerhouse. 

B44, Uams in fom on May t, 1S89 


-Con« 


to sell beer to be consumed on A; off the premisee, 
which had been continaously in force Irmn a date 
anterior to 1869, having forfeited this license in 
consequence of his conviction for «AiHng spirits 
without a license, the owner of the premises 
applied to a court of summary Juris^djon, under 



Part IV.— Grant of Licenses. 


33 


f TJ/vnaing Act, 1874 (c .49), s. 15, for authority to 

3 ' on the same business on the same premises 
the next special licensing sessions : — Eeld : 
I the ct. of summary jurisdiction had no authority 
[ to refuse this application on any ground other 
; than those specmed in Wine & Beerhouse Act, 
1809 (c. 27), 8. 8. — Fx p. Flinn & Sons (No. 2), 
[1899] 2 Q. B. 007 ; 08 L. J. Q. B. 1025 ; 81 L. T. 
221 ; 03 .r. P. 710 ; 48 W. K. 29 ; 15 T. L. R. 
532, I). C. 

i Annotiiiion Dbtd. Tower JJ. r. Chambers, [19011 2 K. B. 
f 003. 

f 250. .] — A beerliou8t=‘ license, 

[ which had been continuously renewed in respect 
I of premises licensed prior to May 1, 1809, was 
F forfeited by reason of the conviction of the holder 
^ for selling spirits without a license. The owners 
^ subsequently applied at a special licensing sessions 
1 under J.iieensing Act, 1874 (c. 49), s. 15, for a grant 
of a license in respect of the premises to another 
J t 43 nant : — Held : tlie license was not “ in force ” 
wdthin Wine A Beerhouse Act, 1809 (c. 27), s. 19, 
at the date of the application, <to theiH;‘fore the 
licensing justices had a general discretion to refuse 
the application, A were not limited to the four 
grounds of ivfusal Hi>ecifled in Win(» <& Beerhouse 
Act, 1809 (c. 27), 8. 8. — Tower JJ. v . (Jiamueils, 
[1904] 2 K. B. 903 ; 73 L. J. K. B. 951 ; 91 L. T. 
043 ; 08 J. P. 581 ; 20 T. L. R. 784, C. A. 
AnnoicUion Distd. Wernham v. U., [1914J 1 K. B. 168. 

251 , House demolished for public purposes 

— Application for transfer.] — B., the ladder of a 
be(*rhouse license in the country under Beerhouse 
Act, 1830 (c. 04), got a notice to quit his house, as 
it was taken for a public purpose, A lie quitted 
on Oct. 4. On Nov. 5, he entered on another 
house about two miles oil*, A then at the next 
si,>echU transfer sessions on Dec. 2, applied to the 
Justices for a transfer under 9 Geo. 4, c. 01, s. 11, 
but the justices refused it on the ground that the 
locality of the n(‘w house was already fully sup- 
plied with licensed houses : — Held : the justices 
had an absolute discretion, A it could not be 
interfert»d with by the High Gt. — Boodle v. 
Birmingham JJ. (1881), 45 J. P. 035, I). 0. 
AnnotiUum Reid. .Sharp r. Wakcftcld (1888), 63 J. P. 
20 . 

262. — -.] — A house, in resp<*ct of 

which a license to s«*ll beer to Ih' consumed on the 
prcmiises was in force on May 1, 1809, A was 
thencefonvard renewed from time to tim^s was 
about to be pulled down for a special purpose. 
The holder of the license* applied to the justices 
fin spechil si'ssions, under 9 Geo. 4, c. 01, s. 14, 
ffor a grant of a corresponding license to sell beer 
) to Ih? consumed on the premisi's at another house 
[to which it was proposed to njmove : — Held: 
Ithe justices had a general discretion to refuse the 
; application, A were not conflned to the four 
[ grounds of refusal mentioned in Wine A Beerhouse 
[Act, 1809 (c. 27), 8. 8. — Traynoii v. Jones, [1894] 

1 Q. B. 83 ; 03 L. J. M. <k 31 ; 09 L. T. 802 ; 58 
J. P. 183 ; 42 W. K. 201 ; 38 Sol. Jo. 27 ; 10 
[R. 20, D. C. 

i 263. Application for transfer after expiry.] 

[- — A license for the sale of beer had been held for 
fa house from a date before May 1, 1809, con- 
tinuously down to Oct. 10, 1891, when it expired, 
jhe tenant's application for a renewal having 
^n refused in Sept. On Oct. 9, 1891, a new 
^enant gave notice that he intended to apply, A 
bn Nov, 17 he did apply, to the justices in special 
IBessions for a transfer of the licence under 0 Geo. 4, 
01, 8. 14: — Held: that under Wine A Beer- 
ibouae Act, 1800 (c. 27), s. 19, A 33 A 34 Viet. 
p. 29, 8. 7, the justices were not restricted to the 
I J.*— vox.. XXXa 


tour giounds of refusal specified in the Act of 
1809, but had a general discretion ; since the 
restriction applies only where there has been a 
license in existence continuously from a date 
before May 1, 1809, down to the date of the 
application. 

The prohibition, or the limitation, perhaps I 
shoidd rather say. of the free jurisdiction of the 
justices only applies where there was a license in 
force on May 1, 1809, A where that license has 
been renewed from time to time, so that it has 
been tliroughout A is in existence at the dat<» of 
the application. If at any time subsequent to 
May 1, 1809, A prior to or at the date of the 
application, there was not a license in existence* 
in respt'ct of that liousc*, it appears to mo that 
sect. 19 is inapplicable (Loud IIkhschell, G.). — 
Freer r. MimnAY, 11894] A. G. 570; 03 L. J. 
M. V. 242; 71 L. T. 444; 58 J. R. 508; 10 
T. L. R. 547 ; 0 R. 237, H. L. ; affg. S. C\ md) 
nonia Murray r. Freer, [1893] 1 Q. B. 035, G. A. 
Anruttations : — Difltd. Ijyoo r. Shanu, |1U03J A. (\ 320; 

Wornham r. JL. 11914] 1 K. B. 468. Reid. Kx p. FUnn 

(1899). 6.3 J. P. 740; Tower JJ. r. Chambers. [1904] 2 

K. B. 903. 

254. Effect of non-exercise of license.] • - A 

beerhouse license had been continuously renewe<l 
in respect of premises which had been licensed 
prior to May, 1809 ; but the* license had not been 
<‘xerci8ed A no beer had been sold on the premi8(*8 
for a long period Held : this fact gave the 
justices no jurisdiction to refust* to renew tlu* 
license to a new U*nant who mtond(*d to carry on 
tlie premises as bond fide licenH(*d j)remi8es, but 
they w<*re still liiniGd to the four grounds of 
objection spc'cified in 32 A 33 V^ict. c. 27, s. 8. — 
Mackhell e. Brentford JJ., [1909] 2 Q. B. 
387 ; 09 L. J. Q. B. 748 ; 83 L. T. 31 ; 04 J. P. 
003 ; 48 W. H. 048 ; 10 T. J.. R. 439 ; 44 Hoi. Jo. 
553, D. G. 

Amwtiiiion : — ^Refd. WllHon v. (’rtnvo JJ. (1906), 74 L. J. 

K. B. 394. 

iv. Alieraiion of Premiaes. 

255. What Justices have to determine.] — R. v, 

Bradford .IJ., No. 334, post. 

{d) Staievieni of (irounds for UefunaL 

256. Necessity for — Written statement.] — R. 
Abuton-under-Lyne JJ. (1873), 37 J. P, Jo. 85. 

267 . Statement not requested.) — R. v, 

Abuton-under-Lyne JJ. (1873), 37 J. P, Jo. 85. 

268. .] — By the provi8h)ns of the 

statutes relating to licensing, certain licenses for 
the sale of intoxicating drinks not to be consumed 
on the premises are not to be refused, except on 
one or more of four grounds specified. Justices 
on refusing to grant such a license did not state 
any ground for such refusal. 3'hey were not, 
however, asked to state their ground for such 
refusal ; A on an application h>r a mandamus 
against them to hear A determine the application 
for the license, the chairman of the justices made 
an affidavit that they had in fact acted on one 
of the groimds on which they were empowered 
to refuse the license : — Held : on the authority 
of Reg a V. Sykes, No. 200, post, the justices were 
bound to state their grounds at the time of 
refusing the application, A the mandamus there- 
fore wont.— Fa; ». Smith (1878), 3 Q. B. D. 374 ; 
sub nom, R. v. Surrey, Chertsey Division JJ., 
47 L. J. M. C. 104 ; 42 J. P. 698 ; 20 W. K. 082, 
D. O. 

AnnoiatUms CoMd. R. r. Ealw, v. Phllpoltn, etc., 

Devon JJ. (1880), 42 L. T. 736. ApUI. Tranter r. Lanca- 
shire JJ. (1887), 51 J. V. 454. tkmd. Ex i>. Gorman, 
(18943 A. C. 23. 

D 



34 


Intoxicating Liquoes. 


Sect, 2. — JunticeB' licenses: Svb-secl, 6, J5. (d)ScC,; 
svh-sed, 7, A,1 

259 , ,] — R. V. CUMBBRIAND JJ., 

Ex p. Waiting, No. 170, ante, 

260* .] — Wine & Beerhouse Act, 1869 

(c. 27), 8. 8, provides that no application for a 
certificate under that Act in respect of a license 
to sell by retail beer, cider or wine not to be 
consumed on the premises, shall be refused, 
except upon one or more of four grounds which 
are specified in the sect. : — Held : justices who 
refuse a license to an appct. under this Act are 
bound to state to him upon which of the four 
grounds they have so refused it. — R. v. Sykes 
(1876), 1 Q. B. D. 62; 46 L. J. M. C. 39; 24 
W. R. 141 ; sub nom. R. v. Huddersfield JJ., 
Sykes’ Case, 33 L. T. 666 ; 40 J. P. 39, D. C. 

Avm)tati(m8 :—Avld, Ex p. Smith (1878), 3 Q. B. D. 374. 

Consd. R. V. Ealos, Ealea v. Phllpotta, etc., Devon JJ. 

(1880), 42 L. T. 735 ; It. v. Kent JJ. (1880), 44 J. P. 

298. Folld. Tranter v. Lancashire JJ. U887), 61 J. P. 

454. Apld. B. V. Thomas, [1892] 1 Q. B. 426. Consd. 

Ex p. Gorman, [18941 A. 0. 23. 

261. .] — E., keeper of a beerhouse for 

consumption 'On the premises, was convicted of 
trading on Sunday. Next annual licensing meet- 
ing the clerk was directed by the justices to ask 
her to attend in person if she wished a renewal. 

K. did so, A the justices, without hearing evidence 
on oath, refused to renew the license, & gave no 
grounds for refusal. 13. appealed to quarter 
sessions, A the decision was affirmed subject to a 
case statc*d as to whether there was any discretion 
to reverse the decision of licensing justices : — 
Held : as the licensing justices had not received 
cvidenc(» on oath, nor stated the ground of refusal 
as being one of the four mentioned, their refusal 
was without jurisdiction, & the quarter sessions 
should have gi’anted the renewal. — R. v. Eales, 
EaLEH V. 1‘HILPOTTH, ETC., DEVON JJ. (1880), 42 

L. T. 736 ; 44 J. P. 553, 1). D. 

Annofatioiis : — Refd. WlillToii v. Blifch, etc., Malllupr LlconBliig 

JJ. (1891), 01 L. J. M. (’. 82 ; 11. v. Faniham JJ., Ex p. 

•Smith (1902), 86 L. T. 839 ; 11. v. Howard, [1902] 2 K. B. 

303. 

262. .] — .r., the holder of an indoor 

country beerhouse license, was convicted in Nov. 
1885, of allowing prostitutes to remain on his 

E remises. He received notice of opposition to 
is renewal on that ground before next general 
annual meeting, gave up possession, & T. 
became tenant on Sept. 16, 1886, & at once gave 
notice that she would ask for the renewal license 
in her own name. At the general annual meeting 
on Sept. 24, 1886, the justices refused the renewal 
either to T. or to J., without stating any ground. 
On appeal the quarter sessions confirmed the 
decision : — Held : the justices were not entitled 
to refuse the license without stating the ground 
of their decision. — T ranter v, Lancashire JJ. 
(1887), 61 J. P. 464 ; 3 T. L. R. 678, D. 0. 

263. .] — Where justices refuse an applica- 
tion for the license of a beerhouse which was 
licensed on May 1 , 1 869, & has been continuously 
so licensed,. they are bound to state their grounds 
at the time of refusing the application, &, if they 
do not so state them, a mandamus will be granted 
commanding them to hear & determhae the 
application. — R. v. Thomas, [1892] 1 Q. B. 426 ; 
66 J. P. 151 ; 8 T. L. R. 299 ; »ub nom, R, v, 
Thomas, etc., JJ., p, Kblland, 66 L. T. 289 ; 
40 W. R. 478 ; svh nom, R. v, Bristol JJ., 61 
L. J. M. 0. 141, D. 0. 

Annotaiiona : — Consd. Symouda v, Wedmore, [1894] 1 


Q. B. 401. Bofd. Baldwin v. Dover JJ., [1892] 2 Q. B. 
421 ; Price v. James, [1892] 2 Q. B, 428. 

264. Sufficiency of — Minute of clerk.] — R. v, 

Cumberland JJ., Ex p. Waiting, No. 170, ante, 
.1 — See, also. No. 256, ante. 


C, Attaching Conditions to License, 


265. Off license — General rule.] — R. v, Beesly, 
Ex p. Uodson, No. 202, ante, 

266. What conditions may be annexed — Con- 
dition for payment of money — Collateral debt.] — 

R. V. Athay (1768), 2 Burr. 653 ; 97 E. R. 494. 


Annotations : — Oonsd. K- 'v. Sylvester (1|01)» 26 J. P. 151 ; 
R. V. Bowman, [1898] 1 Q. B. 003. Refd. R. v. Shaun, 
[1910] 2 K. B. 418 ; Brocklebank v. R., [1924] 1 K. B. 


267. To be applied In reduction of 

rates.] — At a general annual licensing meeting an 
application was made for a license to sell intoxi- 
cating liquors. The justices granted the license 
upon appct. paying to them a sum of money, 
which money they intended to apply in reduction 
of the rates of the borough, or for some other 
similar public purpose. Certain persons, who had 
appeared before the justices in opposition to the 
application, then obtained a rule for a certiorari 
to bring up the license to be quashed, & also a 
rule for a mandamus to hear & determine the 
application for a license according to law : — 
Held : (1 ) the rule for a mandamus must be 

mad(‘ absolute, on the ground that the objectors 
had a right to be heard before the licensing 
justices according to law, that the justices in 
annexing to the grant of the license the condition 
of the payment of money showed that they had 
allowed their decision to be influenced by extra- 
neous considerations, & that the hearing under 
such circumstances was equivalent to no hearing 
at all ; (2) the rule for a certiorari must, on the 
authority of 11. v. Sharman^ Ex p. Denton^ No. 362, 
post, be discharged on the ground that the grant by 
licensing 3 usiice 8 of a license to sell intoxicating 
liquor is not a judicial order. — R. v. Bowman, 
[1898] 1 Q. B. 663 ; 14 T. L. R. 303 ; sub nom, 
R. V. Bowman, etc., JJ. Duncan, Ex p. 
Patton, 67 L. J. Q. B. 463 ; 78 L. T. 230 ; 62 
J. P. .374, D. C. 

Animiations : — As to (1) Confld. Rtepliens Brentford 
LioeusinK JJ. (1901), 65 J. P. 345 ; R. v. Grimwade, 
EJx p. Catch polo Ac Htowo, R. Dodds, Ex p. Roberts & 
Walker (1905), 69 J. P. 184. Apld. R. v. Dodds, [1905] 
2 K. B, 40 ; Southwark Corpn. v. Partington Advertising 
Co. (1905), 69 J. P. 183; R. v. Shann, [1910] 2 K, B. 
418. Refd. R. r. Gotham, [1898] 1 Q. B. 802 ; R. v. 
Nicholson, [1899] 2 Q. B. 455 ; R. r. Driukwater, [1905] 
2 K. B. 469. As to (2) Refd. R. v. Johnson (1905), 74 
L. J. K. B. 585 ; R. v. Woodhouse, etc., Leeds JJ. (1906), 
76 L. J. K. B. 745. QeneraJLly, Mentd. R. v. L. C. C., 
E'.x p, London & Provincial Electric Theatres, [1915] 
2 K. B. 466 ; R. v. Brighton Corpn., Ex p. Tilling (1916), 
86 L. J. K. B. 1552 ; R. v. Port of London Authority, 
Ex p, Kynoch, [1919] 1 K. B. 176. 


268. Condition to secure monopoly value.] 

— Licensing Act, 1904 (c. 23), s. 4 (2), giving 
licensing justices power to attach conditions to 
the grant of a new on license in order to secure to 
the public the monopoly value, does not apply 
to an order for the removal of a license, & licensing 
justices therefore have no power to attach those 
condition to the making of an order for removal. 
— -R. V. Drinkwater, Wincott’s Case, [1906] 
2 K. B. 469 ; 74 L. J. K. B. 722 ; 93 L. T, 166 ; 
69 J. P. 300 ; 64 W. R. 95 ; 21 T. L. R. 614, 
D. 0. 

269. Meaning of.] — R. v. Customs 

& Excise Oomrs., No. 128, ante. 


PART IV. aSOT. 8, SUB-SECT. (d). 

860 i. Ntcessily /or.]— R. (Findlatrr) v. Dublin County Hboordeb Sc JJ., [1904] 2 I. R. 75 ; S7 I. L. T. 202. — ^IR. 
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270. How calculated.l — R. v. 

Customs & Excise Oomrs., No. 128, arde. 

271. •] — By licensing (Con- 

solidation) Act, 1910 (c. 24:), s. 14 (1) (a), the 
justices on the grant of a new justices’ on license 
shall attach to the grant of the license such 
conditions as they think host adapted “ for 
seeming to the public any monopoly value which 
is represented by the difference between the value 
which the premises will bear, in the opinion of 
the justices, when licensed, & the value of the 
same premises if they were not licensed ” : — 
Held : where a new on license is granted in respect 
of promises, the justices in fixing the amount of 
tlie monopoly value cannot take into account the 
fact that the owner of the premises has surrendered 
the license of another public-house as a condition 
of the granting of the new license, this not being 
a method by which the monopoly value of 
premises can be secured to the public. — R. v. 
PiTFiELD, [1919] 2 K. B. 249; 88 L. J. K. B. 
933 ; 83 J. P. 157, D. C. 

Sce^ alsoy No. 279, post. 

272. Condition as to mode of pay- 

ment.] — A new b* cense to sell intoxicating liquors 
cannot be granted in respect of premises in respect 
of which there is a similar license, that is to say, 
a license to sell the same kinds of intoxicating 
liquor, in force at the date of the application. A 
license granted in such circumstances, though in 
form a new license, is in substance a license by 
way of renewal, & consequently cannot contain 
conditions as to payment of monopoly value 
different from those contained in the original 
license, Qu. : whether justices can grant a 
license subject to a condition that the payments 
on account of monopoly value shall be made for 
an indefinite number of years. — R. v. Taylor, 
U. V. Amendt, [1915] 2 K. B. 593 ; 84 L. J. K. B. 
1489 ; 113 L. T. 107 ; siU) nom. R. v. Taylou, 

p. A.-G., R. V. AitfENDT, Ex p. Same, 79 J. P. 
332 ; 31 T. L. R. 317, D. C, 

Annotahem .-—Reid. R. v. Corfleld (1923), 128 L. T. 305. 

273. Undertaking as to conduct of busi- 

ness.] —The Justices of a licensing district have no 
authority, under Licensing Act, 1904 (c. 23), s. 9, 
to inake the renewal of an existing on licence 
conditional on appet. giving an undertaking as to 
the conduct & management of the business, in 
respect of matters not covered by the grounds 
for refusing the renewal of such a license specified 
in licensing Act, 1904 (c. 23), s. 1. 

Wliat the justices have done is to decide in 
favour of renewal with a condition which they 
had no power to impose & which is therefore i 
nugatory, & a mandamus ought to go to compel I 
them to deliver the renewal licenses without ttie 
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conditton (Oo^s, Dodds, [1006] 

2 K. R 40 ; 74 L. J. K. B. 690 j 93 L. T. 310 ■ 
J- 210 ; 63 W. B. 660 ; sub nom. B. v. 
Dodds, Ex p. Roberts & Walker & Son, 21 
1. L. R. 391, 0. A. 

AfwMMms: — Consd. R. v. Jackson (1906), 96 L. T. 77 • 
Smith V. Portsmouth JJ., 11906J 2 K. B. 229. PoUd r’ 

(1914), in l! T.' 

1U74. JReM. R. V. Southampton JJ., Ex ». Fuller. Smith 

1 5- 7- [i9“ 

2 KB 390 & Excise Comrs., [1914] 

274. 


---- ~ •] Upon the application for 

the transfer of an old on license the licensing 
justices have no power since the passing of 
Licensing Act, 1904 (c. 28), to impose upon the 
transferee an undertaking or to make the transfer 
of the license conditional, upon the transferee 
giving an undertaking as to the management of 
the licensed premises, even though such under- 
taking was given when the license was first 
granted before 1904. — R. v. Crewe Licensing 
JJ., Ex p. Bricker (1914), 111 L. T. 1074 ; 79 
J. P. 26 ; 30 T. J>. R. 626, D. O. 


Sub-sect. 7. — Different Kinds op Grant. 
A. New Licenses, 

See Licensing (Consolidation) Act, 1910 (c. 24). 
8. 12 (1). V 

275. What constitutes — Application of new 
tenant— Previous Ucense forfeited.]— Hargreaves 
V, Dawson, No. 246, ante, 

^276. .] — R. V. West Riding 

JJ., No. 248, ante 

211 . 


—.] — Stevens v. Green, 

No. 287, post, 

278. License to sell different kind of 

liquor.] — By Licensing Act, 1872 (c. 94), s. 37, a 
new license shall not be valid unless confirmed 
by the licensing committee. By sect. 74 a new 
license means a license granted at a general 
annual licensing meeting in respect of premises 
not theretofore licensed for the sale of intoxicating 
liquors : — Held : a license to sell excisable 

liquors under 9 Geo. 4, c. 61, & Licensing Act, 
1872, upon premises theretofore licensed for the 
sale of wine & beer only, is a new license within 
above sects. & requires confiimation by th(‘ 
licensing committee. — M arwick v, Godlin (1874), 
L. R. 9 Q. B. 509 ; 43 L. J. M. O. 1 69 ; 30 L. T. 
719 ; 38 J. P. 518 ; 22 W. R. 823, D. (\ 
Annotations Expld. R. v. King, etc.. Manrhowter Llc-eu«luff 

J J. ( 1 88 8 ), 52 J . P. 164. RefJ, (’uhIoihh & ExcIbc Comi h. 

V. Curtis (1913), 110 L. T. 684 ; R. v. Taylor, R. v. 

Amendt, [1915] 2 K. B. 693. 

279. .] — Licensing justices granted 

to the holder of an old beerhouse license a license 


PART IV. SECT. 2, SUB-SECT. 6.— C. 

273 i. H hat conditions may be an- 
ncxed — Undertaking as to conduct of 
business A — Justices are entitled to 
insert in the certificates which they 
srant to publicans to sell spMts 
reasonable conditions as to the mode 
of conducting the sale &, in particular, 
w the premises in which the spirits 
J*^^*^* — Millar v. Campbell 
(1849), 11 Dunl. (Ct. of Seas.) 355 : 
21 Sc. Jur. 98.— SCOT. 

273 11. .] — HEimEliBON V. 

Loun Advocate (1888), 16 R. (Ct. of 
»o«a.) 147 ; 26 Sc. L. R. 105.-HBCOT. 

273 ill. -- — .] — Cameron v. 

Glasgow MAQiSTRATKa (1903), 6 P. 
(Ct. of Sess.) 490 ; 40 Sc. L. li. 577; 10 
S. L. T. 644.— SCOT. 

»^-273 iv. .] — Hooseboom v. 

1 iQUB^iw Licenbino Court (1893), 
10 if. CJ. 195. — S. AP, 


p. CondiHon as to windows 

of building.}-— A regulation by license 
comrs. requiring the lower half of bar- 
room windows to be left uncovered 
during prohibited hours is valid & 
reasonable. — R. v. Martin (1894), 21 
A. R. 146.— CAN. 

q. Premises to he made suit- 

able .] — License comrs. have no power 
to say to an apjpet. for a transfer of a 
license that, if he will put certain 
premises into a suitable state for com- 
pliance with the law in the future, 
they will transfer a license to such 
premises. — East v. O'Connor (1901), 
2 O. L. R. 355 ; 21 C. L. T. 498.— 
CAN. 

p. As to sale of liquor to 

natives.] — R. v. Sc'HMIDT (1899), 9 
H. C. 39.-8. AP. 

— Bell v. Albany 


Licensing Court (1899), 13 E. D. C. 

140. — S. AF. 

.] — Land v. Wode- 

HousE Licensing Court (1899). 16 
8,U. 232 ; 9 C. T. R. 231.— S. AF! 

^18^71? T. 

0 . ^ .] — Beyers v. Wil- 

^^ORE Licensing Board (1900). 
17 H. C. 264. — ^S. AF. 

Tra»M/cr to approved per- 
son.] — The holder of an accommoda- 
tion license applied for a renewal. 
The licensing committee granted the 
renewal subject to the condition that 
the licensee transfer the license within 
three months to some approved per- 
son : — Held : such a condition was 
invalid. — ^W hittle v. Bishop (1894), 13 
N. Z. L. R. 670. — N,Z, 

D 2 
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Intoxicating Liquors. 


Sect* 2. — Jueii^ee* licen$ee: Svb^Bect. 7, -4., B., C. 
dh D, (g).] 

aut/horifiing him to hold an excise license to sell 
by retail at the licensed premises . . • spirits ’* 
for consumption either on or off the premises : — 
Held : the justices’ license was in form 

inasmuch as justices have no power under 
Licensing (Consolidation) Act, 1910 (c. 24), to 
grant a license for the sale of spirits only. — 
Customs & Excise Comrs. r. Curtis, [1914] 2 
K. B. 336 ; 83 L. .1. K. B. 931 ; 110 L. T. 584 ; 
78 J. P. 173 ; 30 T. L. K. 232, D. C. 

AnnotaiUm Msntd. R. v. Pltfleld, 11919] 2 K. B. 2i9. 

280. License under different conditions — 

Seven-day license substituted for six-day.J— R. v. 

Crewkehne Licensing JJ., No. 562, post. 

281. Early closing restriction re- 

moved.] — K. V. CORFIELD, No. 665, post. 

282. Similar license existing at time of 

application.] — K. v. Taylor, 11. v. Amendt, 
No. 272, ante. 

Renewal of license.] — See Sub-sect. 7, 13., post. 


At an adjourned general annual licensing meeting 
in 1886, the renewal of a public-house license was 
refused to P. P. did not appeal to quarter 
sessions, & his current license expired on Oct. 10, 
following. He closed the premises as a public- 
house, & continued to occupy them as his private 
residence until Midsummer, 1886, when he left, 
& C. became tenant. At the general annual 
licensing meeting in 1886, C. applied for a license, 
but the justices, considering his application to be 
one for the grant of a new license, in their discre- 
tion refused it, on the ground that there were 
already a sufficient number of licensed houses in 
the district. Upon an application by C. for a 
rule for a mandamus to be directed to the justices ; 
— Held : C.’s application was not an application 
for a “ new ” license, but one for the “ renewal ” 
of a license. The justices accordingly could not 
refuse it upon the ground they did, & they ought 
to hold an adjournment to hear & determine the 
application. — R. v. Market Bosworth Ijcensing 
.IJ. (1887), 56 L. J. M. C. 90 ; 57 L. T. 56 ; 51 
J. P. 438 ; 35 W. R. 734 ; 3 T. L. R. 620, H. C. 


if. lienewal. 

See Licensing (Consolidation) Act, 1910 (c. 24), 
s. 16(1). 

288. To what licenses referable — Previous 
license forfeited — Application by new tenant.] — 

Hargreaves v. Dawson, No. 246, ante. 

284, Existing license — Existing in previous 

year.] — A new occux^ier of an inn licensed under 
9 Geo. 4, 0 . 61, was refused a transfer of th(‘ 
license, on the ground of a conviction for drunken- 
ness. Three years afterwards, at the first licensing 
meeting after th(» owner was able to obtain 
possession of the premises, the present appet. 
applied for a renewal of the previous license, 
was refused on the ground that the neighbour- 
hood did not require it. 

Upon appeal, quarter sessions, without hearing 
the merits, decided that this was an application 
for a new licence, ^ that they had no jurisdiction 
under Licensing Act, 1872 (c. 94) :—Held: upon 
a rule for a mandamus, quarter sessions were 
right, & the definition of renewal of a license in 
sect. 74 of 1872 Act refers only to a license existing 
during the previous year, — Ex p. Tarbath (1874), 

1’* 

Annotation: — Refd. Woriiliam r R., [1914] 1 K, B. 408. 

286. House not used as inn for 

eight years previously.] -R. v. Smith, No. 188. 
ante. i 

286. Application by new tenant.] — I 


PART IV. SECT. 2. SUB-SECT. 7.~A.” 

280 I. WhcUcoTistitittca- — License tinder 
different conditions — Seven-day licence 
substituted for eiar-fioj/.)— The holder of 
a six-day lioonse has no rlflrht, on the 
wnewal of his license, to exohauBro It 
for a genoral or seven-day license. — 
R. v. Ditbun Rkcordkr (1878), 2 
L. R. Ir, 386. — IR. 

880 11. — .] — H. V. Fer- 

managh County, County Court 
Judge, 11924] 2 I. R. 191 .— ir, 

•. .] — Obbaldi8ton V. Wan- 

OA^ITA Licensing JJ. (1883). 9 

V • JLi« JKi» jf USs 

I. .1 — Be Paterson v. 

MoBXUin Licensing Committee (1889), 

8 N. Z, L. R, 1. — N.Z. 

f* of licensing authority to 

P <m4.)~R. V. Antrim JJ., 11903] 2 
R. 671 ; 37 I. L. T. I30.~in. ^ 

PART IV. SECT. 2, SUB-SECT. 7.— B. 

8S41. To what licenses referable — 


ff'jristing hcetisc — Existing in previous 
Liquor License, Halifax 
Jl^UOTY (1876), 10 N. S. R. (1 R. & C.) 
257. — CAN. 

280 i. — ~ Application for 

, license under different cmidUuma.}— 
An application for leave to keep open 
a SMond bar can only be made on an 
application for the orl^dnal lloenBc. or 
an application for renewal of a license. 
—R^. t?. TimxoN (1897), 8 Q. L. J. 6.— 
AUS* 

h. .1 — Kbqar V, Victoria 

Licensing Codrt (1921), 28 C. L. R. 

oal . — ^AUSf 

ii96oTri:’5:?92.-^in.^~^“ 

l. Only granted at express wish 

(1894), 20 

V, L. R. 95. — AUS. 

m. After Ipcai option vote against 

RRATT (1896), 

W. *N ®8.— Alii’ ® 


yinnoiairunH : — xuzpxa, nnarp v. wuKeneiu uoui;, oo j. r. 

197. Consd. Symons r. Wodmore, [1894] 1 Q. B. 401. 

Expld. R. v. Bath JJ., Ex j). Spiers & Pond (1908), 99 

L. T. 54. 

287. License-holder disquali- 

fied.] — Where a licensed person has become 
personally disqualified or has had his license 
forfeited, the owner of the premises cannot apply 
under 9 Geo. 4, c, 61, s. 14, for a renewal of the 
license, but must apply under 37 & 38 Viet, 
c. 49, 8. 15, for the grant of a new license, & such 
application must be made to the next special 
sessions. — Stevens v. Green (1889), 23 Q. B. D. 
143 ; 58 Ij. J. M. C. 167 ; sub nom. Stevens v, 
Sharnbrook Division op Bedford JJ., 61 
L. T. 240 ; 53 J. P. 423 ; 5 T. L. R. 450 ; sub 
nom. Stevens v. Bedfordshire JJ., 37 W. R, 
605, D. 0. 

Annotation : — Expid. Wernham v. R., [1914] 1 K. B. 468. 

288. Failure by old tenant to 

sell.l — Macioiell v. Brentford J J ., No. 254, ante. 

289. Application for license under 

different conditions.] — R. v. Crewkerne Ja-' 
CENSING JJ., No. 662, post. 

290. .]— R. V. CORFIELD, No. 

566, post. 

Provisional license.]— ^S'cc No. 322, jjost. 

C. Removal. 

See Licensing (Consolidation) Act, 1910 (c. 24), 
ss. 24, 26, ' 

291. Jurisdiction to grant — House pulled down 


~ — •] — ^ Aft or local option vote 
gainst new lioenBes renewals can only 
be granted in respect of premises 
remalningr substantially the same. — 

wT— AUs!’ 

0 . Extension of license.] — The 
license oomrs. have no power to extend 
the duration of an existing license for 
a greatw period than three months of 
the next ensuing license year, or to 
OTant a second extension. — R. v. 

37 K 

withdraw his 
application at imy time before hearing, 
& the owmer of the hotel cannot compel 
Uie applioaUon to be heard. — J oel v. 

^ L. R, 448 

PART ly. SECT. 2, SUB-SECT. 7.— C. 

5 I. Jurisdiction to grant — New pre- 
mises not constructed.]-— There la no 
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for i^VEte biiUdiJig scheme .] — Sethble : where a 
public-house was in the way of some building 
speculations about to be earned out, & its site 
was needed for a public street but no statute had 
been obtained nor any compulsory process begun 
to order the removal, the justices were not entitled 
under 9 Geo. 4, c. 61, s. 14, to transfer the license 
to a new house ; where the justices renewed a 
license & afterwards on Oct. 5 granted a transfer 
of the renewed license to a new house, being five 
days before the old license expired, the justices 
could not, under 9 Geo. c. 61, s. 14, make this 
transfer to continue to Oct. 1 0 of the next following 
year. — R. v. Northumbkkiand JJ. (1879), 43 
J. P. 271. 

292. Jurisdiction to attach conditions.] — R. r. 

Drinkwateb, Wincott’s Case, No. 268, ante. 

293. What constitutes removal — Application for 
new license — Licensee agreeing to ^ve up old 
license.] — The holder of an “ off license ” for the 
sale of beer, wine & spirits in respect of certain 
premises applied at the general annual licensing 
meeting for a renewal of that license. He also 
applied for a new license of a similar description 
in respect of other pi'^'mises, having given the 
notices requisite in applications for new licenses, 
but not those requisite in applications for orders 
for removal. The licensing justices granted the 
application for the new license on condition that 
he gave up the license for the first-mentioned 
premises & ceased forthwith to carry on the sale 
of beer, wine & spirits there. Appet. agreed to 
do this &. the new license was granted : — Held : 
this was neither in form nor in substance an 
order sanctioning the removal of a license, & the 
justices had an absolute discretion to grant the 
new license. — I jACEBY v. Lacon & Co., [1899J 
A. C. 222 ; 68 L. J. Q. B. 480 ; 80 J.. T. 473 ; 
63 J. P. 371 ; 47 W. R. 497 ; 15 T. L. R. 283 ; 
43 Sol. Jo. 348, H. L. ; revag. 8. C. sub nom. R. 
V. Thornton, Ex p. Lacon & Co., [189H] 1 Q. B. 
334, C. A. 

AnnotatUms : — Mentd. K. v. Nicholson, (1899J 2 Q. B. 

4.')5 ; R. V. Johnson (1905), 74 L. J. K. B. 585 ; R. v. 

Woodhouso, [19061 2 K. B. 501 ; R. v. Shaw (1911), 6 

Cr. App. Rop. 103. 

294. Duration of removed license.] — R. v. 

Northumberland JJ., No. 291, ante. 

SeCy now, Licensing (Consolidation) Act, 1910 
(c. 24), 8. 41. 

Consent of owner — Necessity for.] — See Li- 
censing (Consolidation) Act, 1910 (c. 24), s. 26 (5). 

295. Misrepresentation as to — Effect of.j — 

R. V. Norwich Licensing JJ. & Back (1899), 
15 T. L. R. 356, D. C. 

Notice of application.] — See No. 531, post. 

D. Transfer. 

(a) In General. 

See Licensing (Consolidation) Act, 1910 (c. 24), 
8. 23. 

296. What amounts to — Authority to carry on 
business granted to owner’s agent — Licensee con- 
victed of felony.] — By Licensing (Consolidation) 
Act, 1910 (c. 24), 8. 21, the compensation authority 


shall, except as therein mentioned, impose in 
respect of all old on licenses renewed in respect of 
premises within their area charges at rates therein 
specified, to be levied & paid as part of the duties 
on the corresponding excise license. 

By sect. 23 (1), a transfer of a justices* license 
is the grant of a justices’ license to one person in 
substitution for another person who holds or 
has held the license. By sun-sect. 2 (a), a transfer 
can only be authorised in the cases & to the 
persons mentioned in sched. IV., to the Act, 
including the case whei'e the owner of licensed 
preinises or some person on his behalf on the 
forfeitime of the license has obtained temporary 
authority to carry on business until the next 
transfer sessions & applies for a transfer at those 
sessions ; in which case the transfer may be 
granted to the owner or any i>erson applying on 
his belialf, as if the license to be transferred wore, 
notwithstanding forfeiture, still valid. 

In sched. II., Part I., to the Act “ old on 
licenses ” are described as “ justices’ on licenses 
which were in force on Aug. 15, 1004, including 
licenses granted by way of renewal of a license so 
in force . . . whether the license continues to be 
held by the same person or has been . . . trans- 
ferred to any other person or persons.” 

Suppliant was since 1911 holder of a license in 
respect of a certain house & thereby authorised 
to sell intoxicating liejuors for consumption either 
on or off the premises. A license in respect of 
the same house granted before 1904 had boon 
renewed year by year, & a renewal license was 
in force on July 18, 1907. On that date the then 
holder was convicted of felony. The owners of 
the house through their agent applied for & 
obtained under Licensing Act, 1874 (c. 49), s. 15, 
& 9 Geo. 4, 1828, c. 61, authority to carry on the 
business until the next special sessions. On 
application to those sessions a license was granted 
to the owners’ agent which r(‘mained in force 
until the next general annual licensing meeting, 
at which the owners’ agent was granted, by way 
of renewal of the license then held by him, a 
license which had been continuously renewed until 
it was transferred on June 26, 1911, to suppliant. 

In Jan. 1911, the compensation autliorlty, 
acting under Licensing (Consolidation) Act, 1910 
(c. 24), 8. 21, imposed a compensation levy in 
respect of all old on licenses within their area. 
In respect of this levy the excise officer demanded 
of suppliant, who under protest paid, the sura 
of £20. Suppliant claimed t<j recover this sum 
on the ground that the forfeiture in 1907 prevented 
his license from being one which was in force on 
Aug. 15, 1904, within sched. 11., PaH I., & there- 
fore from being an ” old on license ” within the 
meaning of sect. 21: — Held: the authority ^ 
license granted to the owners’ agent in 1907 were 
a transfer within the meaning of Licensing Act, 
1904, &- were therefore a ” transfer ” within the 
meaning of sect, 23 of the Act of 1910 ; the license 
had been transferred to the owners* agent 
within sched. II., Part I., & it was therefore in 
force on Aug. 15, 1904, within that enactment; 
& the levy was jiroperly made. — Wernham v. R., 


authority for the grraut of an applica- 
tion for the removal of a licenBcd 
victualler’s license when the premises 
to which the license is Intended to 
apply have not been constructed. — 
R. V. YouNO, Ex p. Cairns, [1910] 
8. R. Q. 387.— AUS. 

r. Certificate of fitnesa unnecessary.] 
— A certificate of the fitness of appet. 
to have a license is not requinra in 
the case of an apidication by the 


holder of an existing license for its 
removal from one place to another.— 
Falconer v. Williams (1896), 14 
N. Z. L. R. 502.— N.Z. 


PART IV. SECT. 2. SUB-SECT. 7.— 

D. (•). 

t. To whom transfer permitted .] — It 
is no grround of refusal of a transfer 
of a publican’s license, tliat the trails* 


is bound by his lease to buy 
all his beer & spirits from his landlord. 
— H. V. Tkmi'leton, Kx p. Jones 
(1877), 3 V. L. R. 24.— AUS. 


a. .] — R. V. Cork Recorder 

& J J., [1895] 2 I. R. 104.— IR. 


b. .] — FiCK V. WOOLCOTT & 

Oblsson’s Cape Breweries, Ltd. 
(1911), App. D. 214.— «. AF. 


0. .] — Cafe Town Council 
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Intoxicating Liquobs, 


Sect* 2. — JueUeee* Ucmece: Sub-aect* 7, D. (a) 


Freer (1893), 62 L. J. M. O. 100. BM, White V. Ooquet- 
dale JJ. (1881), 7 Q. B. D. 238. 

301. Jurisdiction to grant — Renewal refused to 
licensee — Application for transfer by landlord.] — 

R. V. Holmes (1881), 45 J. P. Jo. 372. 

802. Death of licensee without legal 

representative.] — A license holder, holding a 
license from Aug. 1896, to Oct. 1897, died in 
Nov. 1890, intestate ; no letters of administration 
were ^ven as to an heir-at-law. Applt. took 
possession of the premises from the landlord in 
Nov. 1896, under an agreement to date 
Sept. 1896. The license holder at the time of 


i- 1?® '> K. B. 396 ; 110 L. T. 

lofric 23^1?”*^ (ConsoUdation) Act, 

297. To whom transfer permitted — Any new 
tenant coming In during continuance of license.!— 

£’«• p. Todd, No. 317, poet. 

«8. I Husband of licensee upon marriage.! 

^ woinan, held a beerhouse license 

she ^landed h’ who InnHA.i'’ ^ ^"7- Sept. 1896. The license holder at the time of 
himself under 9Goo^ 4, c K- U & fei^ticM h®' .“debted to a beer merchant, he 

refused it hnWincr tv.oV •= o ™ ® handed over her hcense to applt. Upon an apphca- 

msiLt°ocSr te“ta tion by applt. for a license'’Lder S Gco.^fc. 61 

her marriatre *—upld • fho ^ tenant or occupier until 

& the license 'remataed good tilUts elpli^ti^ on “^8^1 license, the Ucensing 

Oct, 10. then nexf --TTA^t^T T expiration on justices made no order. On appeal to quarter 
(1881), 46 J. P. 640 D C sessions the justices there decided that the cew^e 

299. “ Fit & nrnnAr nAr«/s.« T • • within any one of the cases mentioned 

justices have jurisdlctfon un7” LicimhlvTJ^® v }■*’ * j"”®' 

solidation) Act, 1910 (c 24) s 21 .to the license -.—Held : the justices 

consider, upon an anDlirAiinn i ' x lurisdiction, & the case must go down to be 

application for the transfer of dealt with on the merits.— D avies r Evans (1898), 

" 688 ; 62 J. P. 120 ; 14 T. L. R. 163, 
Premises left unused.] — By 9 Oeo. 4, 


77 L. T. 

D. C. 
303. 


u ^iT lur wie i/ransier ol 

an old beerhouse license, whether the proposed 

'■ ■9'' -J. “=? 

upon which appct. is to^conduci hi« sessions have power to license persons, “ intending 

tfiose tenns do not in ^y Sper sense Xrh s theretofore kept by other person! 

fitness to hold the license^ ^ Hot fife about to remove from such inns,” to sell 

properly come te thrco^clnsfon thi^^^^^^^^^ excisable liquors by retail.. Justices acting 
not a fit & proper person to hold the lieeriHe' if that sect, granted a license by way of 

the terms upon which he intends to car^ ^ hif a person wlio was not & had not 

business, either as between himself & his LnS^d occupation of the premises in respect of 

or as between himself & the public are siteh IW which he held it, & no excisable liquors had been 

the only legitimate inference Cm a upon those premises for many years 

of those terms is that appct. cannot carrv on his .V*® disregarded the pro- 

business without infringmg the iW — it 7 ifv^™ visions of tlie statute giving them jurisdiction, & 
JJ., [1912] 1 K. B. 046 j«i^ nom 11 v "Jf®* considerations 

^ 0 ., JJ., 81 L. J. K. B. 363 : «’ outside that statute, they had not 

OooKE, A'x p, Atherton, 106 L T 152 • ’ 7 tt determined the matter according to law, 

J. P. 117, D. C. i. iw, 76 & that a mandamwi ought to go commanding 

Annotation • Gonari t? -k* x. . . them so to hear & determine it. — R. v, Cotham 

Nevlll (1912), 108 L. T. 7 J 17 JJ., Ex p, [1898] i Q. B. 802 ; 67 L. J. Q. B. 632 ; su 6 nom. 

See, further. Licensing fOonsolidnfir>n\ a e iJr JJ- A; Wallace, Ex p. 

1910 (c. 24), B. 23 (2) (o), fched ^ *’■ t^o™AM, etc., JJ. & Webb, 

800. To Whom posioMlon Lrtbe vieid.d i Wi^ams 78 L. T. 468; 62 J. P. 436 

The tenant of a beerhouse *’• Cotham, etc., & Webb, Ex p. 

license under 32 & 33 Viet e ^ beerhou^ Gotham, etc., & Webb, 46 W. B. 612 ; 14 

interest in the pmntes »n«tLn Sol. Jo. 470, D. C. 

possession to h£^ ^ “pother, & gave up BrenWord JJ., riOOO] 


0 V. 0x^*1. « .J « Joreiibiora .ij., luuuj 

1 


, X * v%J CiXxC. 

bee“co^icw'l^f'^n‘^ T had 

c 27 ! « -rs ® ofteBce under 32 & 33 Viet. 

the tra^L f!/‘Li*^®T time after 

to enable him* ^ the requisite notices 

sessions • ^7x7^ ^PPiy at the general licensing i/unmuoa auacnea lo license — For 

a sDedal entitled to apply at giving up Ucense on quitting premises.]— An off 

K. w. MiddS^’ TCffi?!?®?’ t ®‘ jpanted to the occupier of a grocer’s 

40 L J M 0 Q- B. 781 ; shop upon the condition that the license should 


4»i. aeld. iLv: 

Manchester 'Corpn.Vfi 911 j'"! 

Monmouthshire JJ., Exp, Nevlll (1913). 
1^0 n’ Manchester JJ., [1899] 

PJ.l ’ *'''• Nlcholbon, [1899] 2 Q, B. 465 : U. v. 

Dodds, [1905] 2 K. R 40 ; k, v. Woodhouse, [1906] 2 
noiVi 97 General Income Tax Comrs. 
(1911), 27 T. L. R. 353 ; R. v. Port of London Authority 
Ex p, Kynoch. [1919] 1 K. B. 176. ^uLnonty, 

804. Condition attached to license — For 


^jT69^: 


v^Katiian ( 1911 ), V. J>. p. 22D.— S. 

Lobb 

0. k. 22.^io>Sj. (1892). 22 


* , - VAAVJ aawjlioo DAlUUlU 

given up upon appct. leaving or ceasing to 
c^y on the grocery business upon the prermses. 
1 he licensee sold his business, & the purchaser 

applied to the licensing justices for a transfer of 

[ancheater JJ. r. the hcense to him. The justices refused to grant 

]i^.L ***“ remained 


-.) — n. 


_ -J -k*-. V. riUtJUANAUU 

CouNTF. County Court JuDOK, [1909] 
2 1. R. 132. — IR. 

h. Transfrr refused — Posttum of 
lioenti€€,\ — Whore a person holding 
license to s^ liquor in a publlo-honse 


- aaeuuo oa SAGTVJUeOO rt3JIIH.lTlf»n 

in him, notwithstanding his applica- 
:>n. — R. V. Moluson, Ex p. Firz- 


I tion. 


uuiii. — rv. T 7 . MOLUSON, Ex P. FlT 2 
OERAIOD (1875), 1 V. L. fl. 78.--ADA 

k. In^taHon of tioenae.) — The 
TlZ.TnrjV **A w a/«wwawuto indorsation of a license oertlfioate bv 

for a tnuMfw pi it to another, tbe person in whose name it i>aati 
but the f u^oee refused the transit : — issued has no legal effect is of no 
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Pabt IV.— Gbaot 

the transleTt on the ground that they were 
debarred from so doing by the condition upon 
which the license was granted ; — Held : the 
condition was not an absolute bar to the transfer 
of the license, but only a matter to be taken into 
consideration when considering whether or no 
in their discretion they would grant the transfer. 

— Oldham JJ. v. Gee (1902), 86 L. T. 389 ; 66 
J. P. 341 ; sub nom. Gee v. Oldham JJ., 50 
W. R. 304 ; 18 T. L. R. 348 ; sub nom. Gee v. 
Taylor, etc., Oldham Licensing JJ., 46 
Sol. Jo. 298, D. C. 

305. Transfer not authorising sale of liquor 

— Subsequent transfer.] — By 9 Geo. 4, c. 61, 
s. 4, justices are given jurisdiction in special 
sessions to license by way of transfer “ persons 
intending to keep inns theretofore kept by other 
persons being about to remove from such inns.” 

By sect. 14, “If any person so licensed,” that 

is, duly licensed under the Act, ” shall remove 
fiom or yield up the possession of the house 
specified in such license,” the justices may 
transfer the license ” to any new tenant or 
occupier of the house having so become un- 
occupied.” 

The license holder of an inn having become 
bkpt. the premises were assigned to W., who 
applied at the general annual licensing meeting 
for a renewal of the license to him. The renewal 
was granted, but the justices at the same time 
stated that W. was not a fit & proper person to 
hold the license, & that they only granted it on 
the terms that he would not sell liquor under it, 
but would proceed to transfer it to some one else. 

W. occupied the house by putting furniture into 

it, & he let some of the rooms for club meetings, 
but he sold no liquor there. Ue subsequently 
applied at special sessions for a transfer to 8., he 
having in the meantime given up possession to 
S. ; — Held : the fact of the justices having stated 
at the time of granting the license to W. that he 
was not a fit & proper person to hold it did not 
prevent the grant from being valid, & conse- 
quently W. was at the time of the application for 
the transfer a ” person so licensed ” within the 
meaning of sect. 14 ; the requirement of sect. 4 
that the person removing from the licensed 
premises should, as a condition of the exorcise of 
jurisdiction under that sect., have therefore kept 
them as an inn, applies as well to a case in which 
the license holder has already removed from the 
house at the date of the application for the transfer, 
as to one in which he still remains in possession at 
that date, but that W. had sufficiently kept the 
premises as an inn to satisfy the provisions of the 
sect., notwithstanding that ho ha!d sold no liquor 
there ; & under the circumstances the justices 
had jurisdiction to grant the transfer to 8. — 
Wilson v. Crewe JJ., [1905] 1 K. B. 491 ; 74 
L. J. K. B. 394 ; 92 L. T. 164 ; 69 J. P. Ill ; 

53 W. R. 382 ; 21 T. L. R. 233 ; 49 8ol. Jo. 260, 

I>. C. 

Annolaiion : — ^Befd. Wobb v. City of London Licoiirilngr JJ. 

(1910), 102 L. T. 70. 

306. Temporary authority pending transfer — 
Whether cancels existing license.] — A ndrews v. 
Denton, No. 600, post. 

307. Grant of license to unfit person—For pur- 
poses of transfer.] — W ilson v. Crewe JJ., No. 
305, ante. 


OF Licenses. 

(b) Assignment of Premises before Expiration 
of License. 

See Licensing (Consolidation) Act, 1910 (c. 24), 
23. 

308. Jurisdiction of Justices — Refusal of renewal 
to old tenant — Subsequent application for transfer 
by new tenant.] — R. v. Middlesex JJ., No. 300, 
ante. 

309. Refusal of renewal to new tenant — 

Subsequent application for transfer.] — A house 
in Middlesex having been licensed for some years 
under 9 Geo. 4, c. 61, J^., the licensed tenant, 
gave up possession on Feb. 6, to T. At the 
adjourned general annual licensing mooting on 
Mar. 24, ^plication for a license was made on 
behalf of T. Tliis was refused & no appeal was 
made under sect. 27. The license having expired 
on Apr. 5, the house was shut up. On May 4, T. 
applied under sect. 14 to tho special sessions, who 
refused the license on the ground that tho renewal 
of the license had been refused at the general 
meeting. T. again applied on July 4, to tho 
special sessions, under sect. 14; & tho justices 
refused a license on the ground that tho case was 
not within sect. 14. On appeal, the gen^u'al 
sessions refused on tho same ground; — Held: 
having applied to tho general licensing meeting & 
been refused, T. could not afterwards go to the 
special sessions. — H. v. Tayloh (1872). L. R. 7 
Q. B. 487 ; 42 L. J. M. C. 13 ; 37 J. P. 101. 

Annotation: — Folld. 11. v. Wok! llldinK, Yorkwhiro JJ., 

Exp. Hill (1895), 59 J. P. 278. 

310 . ,] — After tho licensed 

tenant had gone out of occupation A before tho 
license expired, II., as a now tenant, applied to 
the general annual licensing mooting for the 
renewal to liim of the license of a beerhouse 
licensed before & continuously since May 1, 1869, 
but it was refused on the ground of the disorderly 
character of the house. From this refusal II. 
appealed to quarter sessions, & the appeal was 
dismissed after a full hearing. After the exi)ira- 
tion of the license U. applied to tho special 
sessions for a new license in las own name, which 
was refused on the same grounds afttir a full 
hearing. H. appealed to quarter H(‘ssions, who 
refused to rehear the evidence & dismissed the 
appeal as res judicata. 11. applied for a mandamus 
for a rehearing : — Held : a tnandam^JLs should not 
be granted. — R. v. West Riding of youKHiiiiiE 
JJ., Ex p. Hill (1895), 59 J. P. 278, D. i). ; affd., 
59 J. P. Jo. 308, 0. A. 

311. Refusal of transfer to first new tenant 

— Application by subsequent new tenants.] --Ex p. 

Todd, No. 317, post. 

312. Refusal of new license to new 

tenant — Application for transfer by subsequent new 
tenant.] — Tho holder of a country publican’s 
license left the house in Apr. F., a new tenant, 
applied for transfer on Aug. 31, but the justices 
refused it, & suggested au application for a new 
license. The new license was applied for, & being 
opposed was refused on Sept. 28. W., a now 

tenant, entered on Oct. 7, & applied on Nov. 2 
for a transfer, when the justices refused Uy hear 
W., on the ground tliat they had heard F.’r 
application &: refused it, holding that the mattes 
was res judicata : — Held : justices were bound to 
hear W.’s application, & rule for mandamus made 


value to a new tenant applying to the 
magistrates for a transfer of the 
license. — Harwick Hxbitablis In- 
viseTMEirr Bank, Ltd. v. Huooan 
a902), 5 P. (Ct. of Sees.) 75 : 40 Sc. 
LR. 38; 10 S. L. T. 320.-<OOT. 


PART IV. SECT. 2. SUB-SECT. 7.— 

D. (b). 

1. By bankrupt to official assignee.] 
— ^If a licensee becomes bkpt. before 
the expiratioa of his license, his official 


assignee may carry on the buslnesH 
of such licensee until the expiration of 
the license. — Dunuip v. Uim (1893), 
14 N. 8. W. L. R. 430.— AUS. 

nt. Upon death of owner intestaie.] 
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Intoxicating Liquors. 


S^t 2. — JusHcea' licenses: Sub-sect* 7, D. (6), (c)% 

d:E.] 

absolute accordingly. — B. v* Upper Goldcross 
JJ. (1889), 62 L. T. 112 ; sub nam. B. v* Upper 
OsooLDCBOSS JJ., 63 J. P. 823, D. 0. 

313. Appeal to quarter sessions pend- 

ing — Application for transfer in new licensing 
year.] — T., in Oct. 1888, applied for transfer of an 
indoor beer license, & was refused. He appealed 
to quarter sessions, who refused to hear hiin, & 
held he had no right to appeal, but stated a case 
for the High Ct. on that point only. The High Ct. 
in Oct. 1889, held T. had a right to appeal. T. 
next applied at transfer sessions, on Nov. 27, 
1889, for a transfer as before, & the justices 
refused to hear him as they had heard the same 
application before in 1888 ; — Held : the justices 
were bound to hear the application, as it was 
made in a new licensing year. — B. v. Welby 
(1890), 64 J. P. 183, D. C. 

314. Transfer granted to new tenant — 

Neglect to apply for renewal at general sessions — 
Application for transfer in new licensing year.] — 
On Sept. 2, 1890, the duly licensc^d tenant of a 
country beerhouse removed from the house with- 
out having applied for the renewal of the license 
at the general annual licensing meeting on Aug. 30. 
On the same day a new tenant entered int(j occupa- 
tion of the house, 8l on Sept. 6, obtain(‘d at petty 
sessions a temporary license under licensing Act, 
1842 (c. 44), until Hept. 27. On Sept. 27, an 
adjournment of the general annual licensing 
meeting was held, also a 8p(*cial session for the 
transfer of licenses under 9 Geo. 4, c. 01, s. 14, ^ 
at the latter the now tenant applied for &. obtained 
a license until Oct. 10, then next ensuing. On 
Jan. 3, 1891, he again applied at a special transfer 
session held on that day under the same sect, for 
a grant of a license to continue until Oct. 10, 1891 ; 
— Held : having already held a license in respect 
of the promises from 8ei)t. 27, to Oct. 10, 1890, 
he was not a “ new tenant ” within the sect. & 
the justices had no jurisdiction to grant the 
application. — B. v . Powell, [1891] 2 Q. B. 093; 
60 L. J. Q. B. 694 ; 05 L. T. 210 ; 50 J. P. 62 ; 
sub nom . B. v . Swansea JJ., 39 W. B. 030 ; 7 
T. L. B. 680, 0. A. 

Annoiaiions : — Distd. Baldwin v Dover JJ , [1892] 2 Q. B 

421. Retd. I’rico v Jamon, 118U2J 2 Q. B. 428 ; yyiiious 

V. Wedraoro, 118U4J 1 Q. B. 401. 

(r) Transfer after Hxpiraiion of License. 

Sec Licensing (Consolidation) Act, 1910 (c. 24), 
s. 23 (1). 

315. Jurisdiction of Justices — Refusal of renewal 
to former occupier — Continuance of occupation till 
after expiry — Application by new tenant at transfer 
sessions.]-— W., duly licensed under 9 Geo. 4, 
c. 61, applied at a general annual licensing meeting 
on Scp£. 16, for a renewal of his license, which was 
refused. The license expired upon Oct. 10, 
following, Sc he then ceased to sell excisable 
liquors, but continued in occupation of the house 
until Oct. 13 ; ho then gave up possession to 8., 
who, *^ter giving the proper notices, applied at 
a special sessions for a new license in respect of 
the promises, under sect. 14. The justices refused 
the application, on the ground that as W. was not 
licensed within the terms of above sect, at the 
time of his removal from the liouse, they had no 
jurisdiction : — Held : the decision of the justices 



sub nom . 

102 ; 20 W. B. 702. 

Annotatums .—Voni. Ex p. Toii ®j8'238 

White V. Coquetdale JJ. (1881), 7 Q. B. D. 2J8. lOTlQ. 

R. r Liverpool JJ. (1883). 11 Q. B. D. 638. Polld. K v. 

London County JJ., 2 K. B. 19. Rsfd. B. e. 

Wakefield, etc., Westmoreland JJ. (1888), 68 L. T. 494 , 

Baldwin v. Dover JJ., [1892] 2 Q. B. 421. 

310, .J — The tenant of an 

alehouse who was duly licensed under 9 Geo. 4, 
c. 6L applied for a renewal of his license, which 
was refused. He continued in occupation of the 
house after liis license had expired, & then 
removed. A new tenant took possession of the 
premises, & applied for a license under 9 Geo. 4, 
c. 61, s. 14. The justices refused the application 
on the ground that, as the outgoing tenant was 
not lictmsed at the time of his removal, they had 
no jurisdiction to entertain the application : — 
Held: the decision of the justices was right. — 

K. V. London County JJ., [1903] 2 K. B. 19; 
72 L. J. K. B. 647 ; sub 7iom. B. r. London JJ., 
Ex p. Beed, 88 \j. T. (573; 67 J. B. 277 ; 51 
W. B. 629 ; 19 T. L. B. 444, C. A. 

317, Possession given up during existence 

of license — Refusal of transfer to new tenant — Ap- 
plication by subsequent new tenant for transfer.] — 
The power of granting a license at special sessions 
under 9 Geo. 4, c. 61, s. 14, to a new tenant, 
where a person duly licensed under that Act 
gives up possession of the house during the con- 
tinuance of his license, extends only to the period 
for which the former tenant’s license would have 
lasted. duly licensed under 9 Geo. 4, c. 61, 
on Aug. 3, 1877, gave up possession of the licensed 
premises, & B. became tenant. The license 
exiured on Oct. 10, following. At the general 
annual licensing meeting, held on Aug. 28, 1877, 
B. applied for a transfer of the license to him, 
but the 3 ustices refused the application on the 
ground of liis previous misconduct. On Sept. 28, 
B. gave up Ids tenancy, was succeeded by G., 
who on No\ . 29, also gave up the tenancy, be was 
succeeded by T. After giving the projier notices, 
T. applied at a special sessions, under 9 Geo. 4, 
c. 61, 8. 14, for a license in respect of the premises. 
The justices declined to entertain the application, 
on the ground that they had no jurisdiction : — 
Held : inasmuch as the application was made 
after the expiration of the period for which the 
previous license remained in force, the decision 
of the justices was right. Semble : the power to 
grant a license under sect. 14 is not confined to 
the case of the tenant immediately succeeding 
the outgoing holder of the license. — Ex p, Todd 
(1878), 3 Q. B. D. 407 ; sub nom . lie Todd, 47 

L. J. M. C. 89 ; 42 J. P. 662. 

Anrwtatums : — Consd. Wlilt© v. Coquotdale JJ. (1881), 7 

Q. B. D. 238. N.F. B. v. Liverpool JJ. (1883), 11 Q. B. D. 

638. Reid. R. V. Market Boeworth, Licenslngr JJ. (1887), 

56 L. J. M. C. 96 ; StovonB r. Green (1889), 23 Q. B. D. 

143 ; Murray r. Freer. [1893] 1 Q. B. 281 ; R. v. Loudon 

JJ., Ex p. Reed (1903), 88 L. T. 673. 


318. Death of license holder.] — K., licensed 

to sell intoxicating liquors under 9 Geo. 4, c. 61, 
died on Sept. 27. At the general annual licensing 
meeting on Oct. 2, application was made by the 
lessees of the house for a fresh license, without 
giving the requisite notices under 35 & 36 Viet, 
c. 94, as there was no time to give them. This 
application was rejected on the ground that they 


— Re Ballhauskn, Ex p McManus 
(1893), 19 V. L. R. 66.— AUS. 

n. .1 — Kklly V. Montague 

(1892). 29 L. R. Ir. 429.— IR. 


PART IV. SECT. 2, SUB-SECT. 7.— 
D. (0). 

o. Jturiadidton of jwdicea.) — trans- 
fer of a Uoense must be a transfer 


of an existing license ; there is no 
jurisdiction to grant a transfer after the 
lioense has ceased to operate. — R. t>. 
Longford County Quabtkb Sessions, 
[19231 2 1. R. 109.-^ 




Part IV. — Grajit op Licenses. 
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were not in occupation of or about to occupy 
the premises. K.’s license expired on Oct. 10. 
On Nov. 13, W.,as assignee of the heir of K.,gave 
notice that he would apply at the special sessions 
on Dec. 4, for a new license in respect of the house 
under 9 Geo. 4, c. 61, s. 14 ; — Held : the justices 
had no jurisdiction to entertain the application, 
as it was made after the expiration of the i>eriod 
for which the previous license remained in force 
— ^White V. CoQUETDALB JJ. (1881), 7 Q. B. D 
238 ; 50 L. J. M. C. 128 ; 44 L. T. 715 ; 45 J. P 
539 ; 30 W. R. 16, D. C. 

Annotations: — N.F. R. v. Lirerpool JJ. (1883), 11 Q. B. D. 
63$. Reid. H. V. Loudon JJ., ICx p. Reed (1903), $8 
L. T. 673. 

319. Wilful neglect of previous holder to 

apply for renewal.] — S., tenant of a house & 
licensed to sell exciseable liquors therein, made 
over the house in June, 1881, to W., who forth- 
with sub-let it to B. B. applied at a special 
sessions for a transfer of the license, wliich was 
opposed by S., & refused. At the time of the 
general licensing meeting B. was in occupation, 
but was about to leave owing to illness in her 
family, & did not apply for a renewal of the 
license. She left shortly afterwards &; the house 
was shut up, & no excisable liquors had been 
sold there since June. In Sept., after the close of 
the licensing meeting, the landlord learnt that 
the house was vacant & took possession. The 
license expired on Oct. 10. The landlord after- 
wards let to 1)., who in Jan. 1882, applied to a 
special sessions for a renewal of the license : — 
Held: (1) B. as occupier, though not holding a 
license, was a person entitled to apply at the 
general sessions for a renewal of the license, k 
the event mentioned in 9 Geo. 4, c. 61, s. 14, of 
the occupier of a house being about to quit tlie 
same neglecting to apply at the general meeting 
for a license to continue to sell excisable liquors 
therein, had occurred, so that an application 
under that sect, could be made ; (2) it was not 
necessary that the application should be made 
before the expiration of the period for which the 
old license wtis in force, k> the justices in special 
sessions liad jurisdiction to grant the application. 
— R. V. Liverpool .JJ. (1883), 11 Q. B. I). 638; 
52 L. J. M. C. 114 ; sub nom. R. v, Lancashire 
.TJ., 49 L. T. 244 ; 32 W. R. 20 ; sub nom, R. v. 
Lawrence, 47 J. P. 590, C. A. 

Annotations : — As to (1) FoUd. R. v. Newcastle LlcensinB: 
JJ. (1886), 51 J. P. 101. Apia. H. V. Market Bosworth 
Lioonslngr JJ. (1887), 56 L. J. M. C. 96. Distd. Htevons 
V. Green (1889), 23 Q. B. D. 143. FoUd. H, v, l*owoll, 
11891] 2 Q. B. 693; Baldwin i?. Dover JJ., [1892] 2 
y. B. 421. Consd. Price v. James, [1892] 2 O. B. 428. 
FoUd. Kymons v. Wodmore, [1894] 1 Q. B. 401. Ezpld. 
H. V. London County JJ., [i903] 2 K. B. 19. Reid. R. v. 
West Riding of Yorkshire JJ. (1888), 36 W. R. 85.5; 
Thornton r. Clegg, etc., Sheffield JJ. (1889), 53 J. P. 
742 : Sharp v. Wakefield (1891), 55 J. P. 197; R. v. 
West Riding, Yorkshire JJ., Ex p. Hill (1895), 59 J. P. 
278 ; Wilson v. Crewe JJ. (1905), 74 L. J. K. B. 394 ; 
R. V. Bath JJ., Ex p. Spiers & Pond (1908), 99 L. T. 
54. As to (2) Reid. Murray v. J'roer, [1893] 1 Q. B. 281 ; 
Wemham v. R., [1914] 1 K. B. 468. 

320. Renewal refused to first new tenant — 

Application by subsequent new tenant.] — The 

license holder of an inn yielded up possession of 
the premises in Dec. 1890 ; at a special session 
in May, 1891, a new tenant unsuccessfully applied 
for a transfer of the license ; at the adjourned 
general annual licensing meeting in Sept. 1891, 
another new tenant unsuccessfully applied for a 
renewal of the license, neither of the appets. 
appealed to quarter sessions. The then current 
license expired on Oct. 10, 1891. In Mar. 1892, 
applt., who had become tenant of the house, 
applied, under 9 Geo. 4, c. 61, s. 14, for a license : — 
Held : the justices had jurisdictiou to grant the 


application. — ^B aldwin v. Dover JJ., [18921 2 
Q. B. 421 ; 61 L. J. M. 0. 215 ; 56 J. P. 423 ; 
8 T. L. R. 574, D. O. 

Annotations : — R^d. Wilson v. Crewe JJ. (1005), 74 L. J. 

K. B. 394 : R. V. Bath Lioonsi^ JJ., Ex p. Spiers dc 

Pond (1908), 72 J. P. 356. 

B. Provisional Granin 

See Licensing (Consolidation) Act, 1910 (c. 24), 
8. 33. 

321. May be made for a term.] — R. t?. John- 
stone, No. 322, post. 

322. Validity — Only when final order made.] — 

Licensing Act, 1904 (c. 23), s. 4 (3), which provides 
that “ the justices may, if they think fit, instead 
of granting a new on license as an annual license, 
grant the license for a term not exceeding seven 
years,” apidies as well to a provisional license 
under licensing Act, 1874 (c. 49), s. 22, in respect 
of a house about to be built as to an ordinary 
license for an existing house. Huch a provisional 
license is not operative as a lic'ense until the house 
has been comideted A th(» linal order made, & 
consequently a 'grant of a provisional license to bo 
in force for seven years from the daU' of the 
final order is a grant of a license ” for a term not 
exceeding seven years ” within above sect. — U. r. 
Johnstone, [1906] 1 K. B. 228; sub nom, R. 
V. Johnstone, Ex p, Cobbold, 75 L. J. K. B. 
229; 94 L. T. 377; 70 J. P. 118; 54 W. R. 
347 ; 22 T. L. R. 226 ; sub nom. King v, John- 
stone, Ex p, Cobbold, 50 Hoi. Jo. 207, 1). C, 

323. Renewal.] — By Licensing Act, 1874 (c. 49), 

s. 22, where premises are about to be construebid 
for the purpose of being used for the sale of 
intoxicating liquors to be consumed on the 
premises, the licensing justices if satisfied with 
the plans of such premises submitted to them, 
may make a provisional grant of a license in 
respect of such premises, such grant to be of no 
validity until declared to bo final by an order of 
the licensing justices. The provisional grant of 
a license shall be subject to the same conditions 
as to the giving of notices & generally as to 
procedure as if such ^rant were not provisional ; — 
Held: (1) a provisional license granted under 
sect. 22 of the Act is capable of renewal, & may 
be renewed although the premisfjs have been 
completed, & an application to the justices for an 
order declaring the license final has been made <fc 
refused ; (2) an appeal lies to quart(‘r sessions 

against the refusal of the justice's to renew such 
provisional license. — R. v, London County JJ. 
(1880), 24 C^. B. 1). 341 ; 59 1.. J. M. (’. 71 ; 62 
L. T. 458 ; 54 J. P. 213 ; sub twm. R. v, London 
County J J., Ex p. Buckj.e, 38 W. R. 269, D. C. ; 
subsequent proceedings, sut) nom. R. v. PowNALL 
(1890), 63 L. T. 418, D. C. 

Annotation : — Reid. R. v. Jolmstono, [1906] 1 K. B. 228. 

324. Compensation money delayed— Pre- 

mises improperly conducted.] — In FeV). 1911, the 
licensing justices referred the (luestion of the', 
renewal of a license to the compensation authority, 
& in July, 1911, the^ compensation authority 
refused the renewal subject to the payment of 
compensation. The license was provisionally 
renewed by the licensing justices in Feb. 1911, 
& again in Feb. 1912, k in Feb. 1913. As the 
compensation money was not likely to be paid by 
Apr. 5, 1914, an application for a further pro- 
visional rtmewal of the license was made to the 
Jeensing justices, in Feb. 1914. That applica- 
tion was refused as the licensing justices were of 
opinion that the parties interested in the com- 
pensation money had unreasonably delayed the 
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Sect, 2* — JtisticeB* UcenaeB: [Syb-eect, 7, E.; eub- 
sect, 8 .] 


proceedings, & that but for such dela;^ the com- 
pensation money would have been paid in such 
time as to make the application for the f\irther 
provisional renewal unneces^iy. The licensee 
naving obtained a rule nisi for a mandamus 
requiring the licensing justices to hold a further 
meeting in order to hear & determine his applica- 
tion for a further provisional renewal ; — Held : 
the rule must be made absolute on the ground 
that even if there had been delay on the part of 
those interested in the compensation money, that 
was no ground for refusing to grant the provisional 
renewal, & there was no evidence that there had 
been wilful delay by those parties. Qu. : whether 
personal misconduct by a licensee in the carrying 
on of the licensed premises after the question of 
renewal of his license has been referred to the 
compensation authority entitles the licensing 
justices to refuse to grant a further provisioned 
renewal. — K. v. Newington Licensing JJ., Ex p. 
Makbmson, [10141 2 K. B. 710 ; 83 L. J. K. B. 
1367 ; 111 L. T. 72 ; 78 J. P. 271 ; 30 T. L. K. 
420, D. 0. 

825. Final order — Whether Justices bound to 
grant.] — Licensing justices agreed to grant a 
provi^onal license for a railway refreshment 
room according to plans shown, though they 
directed change of site, which appet. agreed to. 
But there was never any further assent of justices 
to any other site. At the application for the 
final order the eight justices were equally divided, 
& neither adjourned the matter nor was an 
adjournment asked for. A rule 7\ifii for a man- 
damus being granted, the justices thereafter met 
again Sc agreed by a majority to make the final 
order : — Held : the rule for mandamus may be 
made absolute, but without costs, & not to be 
drawn up except on further application. — IL v. 
Oox (1884), 48 J. P. 440. 

826. Building In substantial accord- 
ance with plans.] — B. I^ondon County JJ., 

No. 823, ante. 


827. .] — A provisional license 

had been granted upon plans which liad been con- 
firmed by the conlirming committee. These plans 
had been prepared for a site on a level surface, 
whereas the site was on a slope, & it became neces- 
sary to make certain alterations in the plans. 
The premises having been completed in accordance 
with the altered plans, an application was made 
to the licensing justices for the final order, but 
this application was refused, as the justices thought 
that the building was not “ in accordance with 
the i)lans ” Sc that they had no jurisdiction to 
sanction any variation in plans which had been 
confirmed by the confirming authority : — Held : 
to be “in accordance with the plans “ moans to 
be “ in substantial accordance with the plans,*’ 
Sc the ipremises having been completed as nearly 
as possible in accordance with the original plans, 
the justices had power to allow a variation from 
the approved plans, & had jurisdiction to grant, 
& were in fact bound to grant, the final order, 
although the altered plans had not been before 
or approved by the confirming authority, but 
that, if there bo a substantial variation in the 
plans, that is, a variation which makes the pre- 
mises intended to be used as a public-house less 


fit for that purpose than they wuid have been 
if the plans had been accurately followed, the 
justices would have the right to refu^ the fii^ 
order. — R. v, Pownall (1890), 63 L. T. 418 ; 64 
J. P. 438 ; 6 T. L. B. 282, D. C. 

328. Grant of license to unfit person — For pur- 
pose of compensation.]— A county borough co^n. 
under statutory powers for the imp:rovement of 
a district, bought land in the borough, mcludmg 
licensed premises, dismantled the premises & put 
caretakers therein with a view to suppressi^ un- 
necessary licensed premises on payment of cona- 
pensation to the corpn. under Licensmg Act, 
1904 (c. 23). At the next annual licensing sessions 
the caretakers, in pursuance of an arrangement 
between the corpn. Sc the justices, applied for re- 
newal licenses, some under 9 Geo. 4, c. 61, & sonae 
under Beerhouse Act, 1840 (c. 61). The licensmg 
justices provisionally granted renewal licenses 
subject to a reference to quarter sessions, the com- 
pensation authority under Licensing Act, 1904 
(c. 23), 8. 1. It was contended that the renewals 
were void because the caretakers were not persons 
keeping or about to keep alehouses under 9 Geo. 
4, c. 01, or real resident holders Sc occupiers under 
Beerhouse Act, 1840 (c. 01), Sc because some of 
the justices who granted the renewals were 
members of the corpn. Sc parties to the arrange- 
ment : — Held : the justices having honestly exer- 
cised then* discretion &; the transaction being 
bond fide Sc for the purpose of carrying out the 
object of Licensing Act, 1901, the renewals were 
valid. — Leeds Corpn. v. Ryder, [1907] A. C. 
420 ; 70 L. J. K. B. 1032 ; 97 L. T. 201 ; 71 
J. P. 484 ; 23 T. L. R. 721 ; sub nom. Leeds 
Corpn. v. Wooduouhe, 51 Sol. Jo, 710, II. L. ; 

M iV 'nmn. WnoDirorrsR. 119061 2 


K. B. 601, C. A. 

Annotations : — Consd. K. v. Jackson (1900), 90 L. T. 77 ; 
R. V. 8hann, (19101 2 K. B. 418 ; K. i\ Bath Compensa- 
tion Authority, (1920] 1 K. B. 685. Refd. R. v. Walsall 
CoinponHatiou Authority. R. v, Walsall Licensing JJ. 
(1910), 102 L. T. 737. Mentd. R. v. Electricity Comrs., 
Kt p, London Electricity Joint Committee Co. (1920), 
Ltd., 11924J 1 K. B. 171. 


Sub-sect. 8. — Extent of Licen.se — I^remises 
Covered. 

329. Altered premises — Indentity— Question of 
fact.] — If a licensed alehouse has additions made to 
it, it does not follow that the occupier must give 
the notice provided for by 9 Geo. 4, c. 61, s. 10, 
as “ for a house not theretofore kept as an inn.” 
It is a question of fact for the justices whether 
by such additions the house has become a new 
house. 

A., the occupier of a licensed house, added to 
his premises the adjoining house, Sc made them 
all one establishment. Upon applying for a re- 
newal of his license, the magistrates refused, upon 
the ground tlxat the premises were not the same, 
& that no notice had been given as for an original 
license. Upon on appeal against this refusal, the 
quarter sessions renewed the license, subject to 
a case as to whether, under the circumstances, 
the notices wore necessary : — Held : upon the fore- 
going facts, the sessions were right in renewing the 
license. — B. v. Smith (1866), 16 L. T. 178 ; 31 
J. P. 259. 

Annotation : — Apld. R. v. Ilaflies (1876), 45 L. J. M, C. 61. 


PART IV. SECT. 2, SUB-SECT. 8. 

p. Ltmd appwrUnarU to the build- 
ing .] — ^A lioonse for the sale of liguor 
at a publio-hoiise covers the land 
appurtsoont thereto. — CAiBNi e. 


Prtbrson (1876). 2 V. L. R. 143.— 

AUS. 

q. .1 — R. V. Yaujwyn (1899), 

9 Q. L. J. 242.— AUS, 

r. — .] — p. MoOonnbix (1906), 


6 S. R. N. 8. W. 88; 23 N. S. 
W. W. N. 9.— AUS. 

t. .1 — Redder e. Gubeson 

(1907), 8 Tas, L. R. 10.— AUS. 
a. ,1 — Deft, waa licensed to 
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880, •] — ^A house licensed under 

the licensing Act, 1872 (c. 94), for the sale of in- 
toxicating liquors by retail, was enlarged by the 
occupier ^e sale of such liquors was carried 
on in the part added : — Held : the license must 
be taken to include reasonable additions to the 
onginal premises, &> it was a question of fact 
whether, after such alterations, the premises were 
substantially the same as those licensed. — R. v. 
Raffles (1876), 1 Q. B. D. 207 ; 45 L. J. M. C. 
61 ; 34 L. T. 180 ; 24 W. R. 536 ; 40 J. P. Jo. 
68 , D. C. 

Annotaliona : — Consd. Ballam v. WUtshiro, R. v. Hampehlro 

JJ. (1879), 44 J. P. 72. Distd. Deer v. Bell, Deer v. Wirrall 

Lloeneinfir JJ. (189.5), 64 L. J. M. C. 85, Refd. K. v. 

Sheffield (1899), 63 J. P. 595. 

831. .] — M., licensed under 9 

Geo. 4, c. 61, had premises & stables covering a 
large area, the public-house being at one end & 
facing into O. Street. He converted some stables 
into additional private rooms & a refreshment 
bar, & opening an entrance to the premises from 
H. Street, a street parallel with O. Street. The 
alterations affected about one-third of the pre- 
mises formerly stables only, but all were within 
the area of the old premises. M. being charged 
imder 35 &; 36 Viet. c. 94, s. 3, with selling in the 
new refreshment bar without a license, the justices 
holding that the premises were entirely altered, 
convicted M. : — Held : as it was a question of 
fact for the justices the ct. would not interfere, 
& the conviction was affirmed accordingly. — 
Mahon v, Gaskell (1878), 42 J. P. 582, D. C. 

382. .] — w. bought a small two- 

storeyed inn in an obscure cross street, & on apply- 
ing to the justices for a transfer, showed them plans 
representing a three-storeyed house, which he had 
also bought in the leading thoroughfare, the back 
yard of which joined the back yard of the inn, 
& that he proposed to join the two houses & use 
them Bs one. The justices approved & granted 
the transfer. At next general annual meeting W. 
informed the justices that he had joined the two 
houses, thereby doubling the premises, & no one 
opposing, a renewal license was granted, W. was 
then charged with selling liquors in the new house 
without a license, & the justices dismissed the 
case, holding the new part of the premises covered 
by the license : — Held : as it was a question of 
fact for the justices whether the licence covered 
the added portion as well as the original inn, the 
ct. could not interfere in any way, & there was no 
question of law involved. — Baixam v. Wiltshire, 
R. V. Hampshire JJ. (1879), 44 J. P. 72, D. O. 

333. .] — Where on an applica- 

tion for the renewal of the license in respect of 
a beerhouse licensed before & continuously since 
May 1, 1869, the licensing justices determined as 
a^ fact that in consequence of alterations completed 
since the last renewal of the license, the premises 
were substantially different from the premises 
theretofore licensed, they had a discretion to re- 
fuse the renewal, on the ground that the house 
was not necessary, having regard to the require- 
ments of the neighbourhood. — R. v. Sheffield 
JJ. (1899), 63 J. P. 595, C. A, 


884. Duty of Justices — To decide 

whethw premises are the same or not.] — Where 
no objection on any of the four grounds speciffed 
in 32 & 33 Viet. c. 27, s. 8, is made to the renewal 
of the certificate for a beerhouse licensed on, & 
continuously since May 1, 1869, but the premises 
have been structurally altered since the last re- 
newal, it is the duty of the justices upon an appli- 
cation for renewal, either to renew or to refuse to 
renew the certificate, So they can only refuse to 
renew on the ground that the premises are not 
substantially the same premises as those which 
were licensed on So over since May 1, 1869. They 
cannot, against the will of appet., renew the cer- 
tificate only as to such parts of the premises as 
were so licensed without deciding whether the 
premises are substantially the same or not, & 
without refusing to renew the certiffcato in the 
form in which it had been always previously 
granted. — R. v, Bradford JJ. (18*96), 74 L. T. 
287 ; md) nom, R. v. Bradford Licensing JJ., 
Ex p, HARDCASrLB, 60 J. P. 265, D. C, 

835 . What alterations will change 

identity — Improvements.] — (1) Applt. was tin* 
holder of a license for a beerhouse existing iirevioiis 
to 1869, Ho rebuilt the promises, bringing for- 
ward the front wall over a strip of garden in front 
of the old premises, So substituting brick for a 
wooden structure forming part of the old house. 
The new bar stood on the site of the former strip 
of garden. The justices convicted him of selling 
on unlicensed premises, A the conviction was 
affirmed at quartc^r sessions subject to a case b(*ing 
stated : — Held : there was no evidence to support 
the conviction, on the ground tiiat there was no 
real addition to the premises. So the beer was sold 
on a spot which was substantially a part of the 
old licensed premises. 

(2) Applt. having applied for a renewal of his 
license, this was also refused. So the refusal con- 
firmed by the justices at quartcjr sessions subject 
to a case stated : — Held : in view of the former 
decision, it was not open to the justices to treat 
the new premises as other than the old licensed 
premises in an improved condition, So they had, 
therefore, no jurisdiction to refuse tlie renewal of 
the license. — 1)eeh v. Bell, Deer t’. Chkhhirk 
W niRAL Di VIRION Licensing JJ. (1895), 61 L. .1. 
M. C. 85 ; 58 J. P. 513 ; 43 W. R. 286 ; 11 T. L. H. 
188 ; 15 R. 280, D. C. 

336. Reasonable additions.] — 

R. V. Raffles, No. 330, anic, 

387. Prescription of metes & bounds of house — 
Power of Justices.] — S. applied in 1875 for renewal 
of his license to keep an inn or victualling house. 
No notice of opposition had been given. Hinco 
the previous general licensing m(*c‘ting, a room 
which originally was part of the structure of the 
premises, but which had been let separately & 
used as a shop, was now intended to bo used as 
part of the licensed premises, So the shop had 
been discontinued. The justices renewed the 
license, but inserted words describing the premises 
08 including those parts previously used by a 
former tenant, when the room in question was a 


BoU ** in Sc upon the premiBes known 
aa P." P. stood upon the front part 
of a deep lot owned by deft., the rear 
part of which had been for many 
years enclosed Sc used as a fair grround, 
Immediately within which enoloBure 
deft, sold liquor, for which he was 
convicted : — ; as the fair ground, 
though part of the lot on which the 
hotel stood, was not used in connection 
with or for the enjoyment of the hotel, 
it was not covered by the license. Sc 


the conviction was right. — R. v. 
Palmer (1881), 46 U. C. II. 202.— €AN. 

b. .] — Phillips v. Lord Ad- 

vocate (1899), 1 F. (Ct. of ScsB.) 828. 

—SCOT. 

c. .] — Phiup V . Elginshire 

Assessor, [1912] S. C. 774. — SCOT. 

d. .1 — Marshall Sc Hendrik 

e. R. (1915), 88 N. L. R. 466.-8. AF. 

s. Vendor for municipalUj/,] — 
A vendor of intoxicating Uquor 


appointed for a municipality in the 
province has no authority to sell in a 
city or town the boundaries of which 
are not Included wtbln the boundaries 
of the municipality. — R. i?. Fielding 
(1919), 52 N. 8. K. 412.— CAN. 

f, Pvblvc fairs d: markelB,] — The 
holder of a oertifloate for the boIo of 
excisable llQuora Is entitled to sell 
liquor at a public fair or market in the 
same parish with his licensed premises. 
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Beet, 2, — Juetioes* licenses: Bub-sects, 8 d: 9, A, < 
B,s sub-sect, lOQ 

shop & no part thereof. 8. appealed to quarter 
seeuttons against this condition : — Held : the jus- 
tices were entitled to insert the words, for being 
mere words of description, they did not sub- 
stantially alter the existing license. Qu, : whether 
8. was now prevented from using the shop as part 
of his premises notwithstanding the words of 
description in the renewed license. — Stbingeu v, 
Huddersfield JJ. (1876), 33 L. T. 608; 40 
J* P. 22. 

;~~Diitd. II. v. Bradford JJ. (1896), 74 L. T. 

287. Alpd. Cufltoms & Excise Comrs. v. Grlmtli, (1924] 

1 K. B. 163. 

388, j — ( 1 ) Messrs. Harrods were 

the owners of a large block of buUdings, in one 
room of which they had an off -license. In another 
room they had a restaurant which communicated 
with rooms used by the public, & in respect of 
this restaurant the justices granted a license, con- 
fined by metes & bounds to the actual restaurant, 
which license was duly confirmed. 

In another part of the premises was a cellar 
to which the public had no access, from which 
Messrs, Harrods supplied the wants of the 
restaurant &of the off -license. The justices fixed 
the monopoly value as the difference between the 
value of the restaurant when unlicensed, & its 
value when licensed : — Held : Licensing (Oon- 
solidation) Act, 1910 (c. 24), s. 70, did not interfere 
with the power of the justices to grant a license 
to premises with such internal communication, 
although the owner was not entitled to use it ; 
& the decision of the justices as to the monopoly 
value was correct. 

(2) Finance Act, 1911 (s. 48), s. 4, was passed 
for purposes of excise, & does not limit the rights 
of pistlces in granting a license. — C ustoms & 
Excise Oomrs. v. Griffith, [1924] 1 K, B. 1«3 ; 
98 L. J. K, B. 3L5 ; 88 ,1. P. 11 ; 40 T. Ij, R. 110 ; 
68 Sol. Jo. 303 ; 22 J.. G. H. 27, I). C. ; nffd., 
[1924] 1 K. B. 7.35 ; 93 L. .1. K. B. 791 ; 131 L. T. 
in ; 88 J. P. 8.6 ; 40 T. J.. R. 444 ; 08 Hoi. Jo. 
683, 0. A. 

See, also, Sub-sect. 5, A. B., pont. 


Sub-sect, 9. — Structure of Licensed 

l^lEMISES. 

A. Consent to Alterations. 

See Licensing ((-onsolidation) Act, 1910 (c. 24), 
s. 71. 

339. Conditional consent — Power of Justices.] — 

Where under the Ijicensing (Consolidation) Act, 
1910 (c. 24), 8. 71, the owners of licensed premises 
in respect of which justices on license was in force 
made an application to the licensing justices for 
their consent to an alteration in the premises 
which would give increased facilities for drinking: 
— Held : (1) the justices were not entitled to take 
into consideration the fac;t that if they gave their 
consent to the alteration no monopoly value would 
in respect of the increased drinking 
faculties thereby given ; (2) the justices were not 
entitled to make it a condition of giving their 
consent to the alteration that appets. should sur- 


render the license of some other house of thoirs 
anywhere in the district. Qu, : whether the jus- 
tices might not invite the surrender of the license 
of another small house of appets.* in the immediate 
neighbourhood of the premises in question. — R. 
V, Wandsworth Licensing JJ., Ex p. Whit- 
bread & Co., [1921] 3 K. B. 487 ; 90 L. J. K. B. 
1114 ; 126 L. T. 640 ; 85 J. P. 171 ; 37 T. L. R. 
619, D. C. 

340. Matters to be considered — Non liability to 
monopoly value in respect of increased drinking 
facilities.] — R. v, Wandsworth Licensing JJ., 
Ex p. Whitbread & Co., No. 339, ante, 

341. When consent refused — But alterations 
made — Power of Justices to refuse renewal.] — 

In 1896 licensed promises included two bvdldings, 
a hotel & a restaurant, &, with the consent of the 
licensing justices, in 1903 part of the ^ound was 
excluded from the licensed area & various struc- 
tures, including a theatre, were erected on the 
excluded portion. At the beginning of 1910 the 
constniction of a stage door communicating 
between the theatre & the licensed area was com- 
menced without the knowledge or consent of the 
licensing justices, but there was no evidence that 
this door had been used. In June, 1909, applica- 
tion was made to the licensing justices to exclude 
from the licensed area a further portion of the 
ground originally included therein, known the 
kitchen garden, for the purpose of erecting a 
skating rink thereon. This application was re- 
fused by the justices, but, notwithstanding such 
refusal, applt., or certain lessees of the owners of 
tlie promises, proceeded to build upon this portion 
of ground a skating rink. No intoxicating liquors 
had been sold or consumed thereon. Pour exits 
from the skating rink into portions of the licensed 
area & a main entrance from a public street called 
P. Avenue to the skating rink were made without 
the knowledge & consent of the licensing justices. 
There was no evidence that the exits had been 
used. Applt., or the owners of the premises, also 
without the permission & without the knowledg(i 
of the licensing justices leased with an option of 
purchase a portion of the ground forming part 
of the area originally included in the licensed area. 
The justices at quarter* sessions held that the 
matters set out made the premises ill -conducted 
within 4 Edw. 7, c. 23, s. 1. They also further 
lield that by reason of the hereinbefore mentioned 
al^rations, the premises were not structurally 
smtable ; & that the justices of the licensing 

district had rightly refused the renewal of th (3 
license i—Held : there was evidence to support 
the finding of the justices. — Marshall v, Spicer 
(1911), 103 L. T. 902 ; 75 J. P. 138, D, C. 

See, also, Sub-sect. 4, ante, 

B. Alterations Ordered by Justices. 

See Licensing (Consolidation) Act, 1910 (c. 24), 
s. 72. 

342. What alterations may be ordered — Struc* 
tural alterations — Alterations In means of access.] 

—By Licensing Act, 1002 (c. 28), s. 11 (4), licensing 
jiwticos, on renewing a license, may by order 
direct that, within a time fixed by the order, 
such alterations as they think i*easonaDly necessary 
to secure the proper conduct of the business shall 
be made in * that paj*t of the premises where 


,any adjoining parish, without 
oh Wiling special permission. — L ajmi 

35^^80. L. It. M8 ; 1 S. L. T. 664, J 


g. Whether license personal to 
araniee,} — MeQiUB:aoB*8 Estate t?. 


Sydow (1913), O. P. D. 33.— S. AF. 

h. .] — In (he absence of any 

special agreoment, a license is personal 
to the grantee &. does not attach to 

S aes BO as to give the owner of 
remises a right that the license 
oontinuo In respect of them. — 


CULUNGWORIR ESTATE V. HAMILTON 
(1923), 44 N. L. It. 89.— S. AF. 

PART IV. SECT, a, BUB-SECT. 0.— B. 

k. Whai aUerations map be 
ordered.] — ^Lopbs v. Q&bbnock Cobpn., 
11916J S. O. 406.— SCOT. 
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intoxicating liquor is sold or consumed ” : — Held : 
under this sub-sect, licensing justices had juris- 
diction, upon granting an application for renewal, 
to make an order that the back entrance to the 
licensed premises should be closed & kept locked 
& the passage leading from the back entrance to 
the bars where intoxicating liquor was sold & 
consumed should be closed, their power including 
the right to decide what alteration in the means 
of access was reasonably necessary to the proper 
conduct of the business. — B ushell v . Hammond, 
[1904] 2 K. B. 663 ; 73 L. .T. K. B. 1005 ; 91 L. T. 

1 ; 68 J. P. 370 ; 52 W. K. 463 ; 20 T. L. R. 
413, a A. 

Annotaiians : — Diftd. Smith v. Portsmouth JJ., 11900] 2 

K. B. 229 ; R. v. Merioneth JJ., Ex p. KIsbey (1908), 99 

L. T. 89. Consd. R. V. Shann, [1910] 2 K. B. 418. Refd. 

R. V. Bath Recorder, [1904] 2 K. B. 570. Mentd. Wilkes 

& Jones r. Goodwin (1923), 129 L. T. 44. 

343. .] — Where licensed pre- 

mises had doors giving access respectively from 
different streets to a part of the premises where 
intoxicating liquor was sold, & licensing justices, 
intending act under the Licensing Act, 1902 
(c. 28), s. 11 (4), on the renewal of the license, 
made an order that one of these doors should be 
kept locked & not used except for domestic pur- 
poses, or for delivering intoxicating liquor, coals, 
or other goods, when necessary, or for the private 
use of the licensee, or his household, or bond fide 
lodgers on the premises, & that the key of the door 
should be kept by the licensee : — Held : the 
Licensing Act, 1902 (c. 28), s. 11 (4) referred only 
to structural alterations, & therefore did not 
authorise the justices to make the before-men- 
tioned order. — Smith v. Portsmouth JJ., [1906] 

2 K. B. 229 ; 75 L. J. K. B. 851 ; 70 J. P. 497 ; 
54 W. B. 598 ; 22 T. L. R. 650 ; 50 Sol. Jo. 575 ; 
sid) nom. Smith v, Couzens, etc. Portsmouth 
Licensing JJ., 95 L. T. 5, C. A. 

Annotations : — Refd. K. v, Merioneth JJ., Ex p. KiHbey 

(1908), 99 L. T. 89 ; K. r. Shann, [1910J 2 K. B. 418. 

344. When may be ordered — On application for 
transfer.] — On an application for the ti^ansfer of 
a license the justices have no power under Li- 
censing Act, 1902 (c. 28), s. 11, to order structural 
alterations in the licensed premises.-— R . v, Merion- 
eth JJ., Ear p. Kisbey (1908), 99 L. T. 89; 72 
J. P. 389, 1). C. 


Sub-bect. 10. — Procedure of Licensing 
Justices. 

See Licensing (Consolidation) Act, 1910 (c. 24), 
ss. 7 (1), 16, 19, 25, 43, 52. 

346. Power to act by majority — Majority accept- 
ing decision in accordance with view of chairman.] 

— R. V, Rogers, etc. Somersetshire JJ., No. 347, 
post, 

346. ; Majority of justices present.] — On 

an application for the renewal of a license there 
were sixteen justic^ present, of whom eight voted 
for it, six against it, while two declined to vote ; 
— Held : the justices were right in refusing the 
renewal, as there was not a majority of those 
present in favour thereof, as required by 9 Geo. 
IV., c. 61, 8. 9. — Garton r. Southampton JJ. 
(1893), 57 J. P. 328 ; 9 T. L. R. 430, D. C. 

347. Justices present equally divided — Casting 
vote of chairman.] — On an application by H. for 


renewal of license at the general annual licensing 
meeting, six justices retfred. On returning to 
ct. the chairman stated that the justices had been 
equally divided, but he had given a casting vote 
in favour of the renewal. On a certiorari to 
quash the license, cause was shown by the chair- 
man, who stated that he had in the private room 
told the other justices that it would be no use for 
him to vote unless he gave a casting vote, & that 
the others agreed that he should so vote. It did 
not appear whether the other justices fully under- 
stood that the chairman had by law no casting 
vote. Moreover, the renewal license bortj the 
name of four justices : — Held : as the license bore 
the name of a majority of justices present, the ct. 
would not interfere by certiorari to quash the 
license. — R. v, Rogers', etu. Somerbetshiue JJ. 
(1892), 50 J. P. 183 ; 8 T. L. R. 214, D. C. ; offd„ 
8 T. L. R. 348, C. A. 

348. Evidence — On oath — Necessity for — Ad- 
mitted facts.] — Semblc : where licensing justices on 
an application for renewal of a license entertain an 
objection on the ground of a previous conviction 
for an offence against the Licensing Acts, & all 
parties treat the fact of such conviction as admitted, 
it is no ground of appeal against their refusal of 
the renewal that such evidence was not on oath 
under Licensing Act, 1872 (c. 9i), s. 42, as that 
part of the enactment is only directory, &. not a 
condition precedent. Whore an appeal is brought 
to quarter sessions against a refusal to renew an 
alehouse license, the quarter sessions reverse 
the decision on a preliminary objection, they 
should nevertheless hear evidence, & decide on 
the question of applt.’s fitness to hold a license. — 
R. V. Kent JJ. (1877), 41 J. P. 263, I). C. 

349. .] — It. V, Ealeh, Ealeh v, 

Philpoti’ 8, Ei'C. Devon JJ., No. 261, ante. 

350. .] — (1) An ai)plication for 

a license at special sessions under 9 Goo. 4, c. 61, 
8. 11, was refused, &- appet. appealed to quarter 
sessions, where the appeal, after full hearing, 
was dismissed. Appet. thereupon applied for a 
mandamus to the justices at special sessions to 
hear the application, on the ground tliat they luul 
refused his application without hearing him : - 
Held : as appet. had elected to pursue his remedy 
by appeal to quarter sessions, the ct. could not 
now grant a mandamus, 

(2) Justices, before deciding these licensing 
cases, ought to be extremely careful to hoar the 
parties & extremely cautious about receiving & 
acting on the unsworn statements of police con- 
stables or fellow magistrates without hearing the 
parties (Lord Esher, M.K.).-— R. v, Newc astle- 
upon-Tyne Licensing JJ. (1887), 51 J. P. 244 ; 
3 T. L. R. 351, (\ A. 

351. Objection taken by magis* 

trate.] — It is not competent for justices to refuse 
to grant the renewal of a license on account of an 
objection originated by themselves, unless they have 
first given notice of objection & taken evidence 
in accordance with the provisions contained in 
the Licensing Act, 1872 (c. 94), s. 42 (2), (3). 

The magistrates must comply with all the pro- 
visions of the statute which enacts that all evi- 
dence must be given on oath (Cave, J.).~ Gas- 
coyne V. Rislby (1888), 36 W. R. 605, D. C. 

352 . Witness refusing to be 

majority of the Justices. — R. v, Tyrone 
JJ., [1917] 2 I. R. 437.— IR. 

l. Power to adjourn hearing.] — 
Anderson v. Mooney, (1907 J V. L. R. 
623.— AUS. 

m. Signature of mayor <t inspector.) 


PART IV. SECT. 2, SUB-SECT. 10. 

S46 1. Power to act by majority — 
Majority of justiceB preaent.y—'K. v. 
0*OoNNKLL (1888), 20 L. R. Ir. 626. — 

m. 

349 11 ^ ] — ^Whore out of a 


St. oonBisting of fl^e justices, one 
Justice only is recorded as dlseentlng 
from the decision of the ct., the K. B. 
Div. la bound by the record. Sc cannot 
receive evidence to prove that the 
decision of the ct. as appearing by the 
record is not the decision of the 
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Sect. licenses: Svb^sects. 10 dS? 11. 

Part F. Sects. 1 d? 2 : Snb^aects. 1> 2 <fc 8.] 

iworn.] — On the hearing, at a general annual 
licensing meeting, of an application for a new 
license for a hotel, witnesses were called on behalf 
of persons who opposed the granting of the license, 
& these witnesses gave evidence on oath* Another 
person then appeared to oppose, & proposed to 
make statements of fact. The justices required 
that he should be sworn. He refused, & they 
declined to hear him, &: granted the license. On 
an application for a certiorari^ or for a mandamus 
to tne justices to hear &; determine : — Held : 
(1) the certiorari ought not to be granted, & 
seinble : as the justices at the licensing meeting 
were not acting as a ct. of summary jurisdiction, 
but in an administrative capacity, certiorari would 
not lie : — Held : (2) the justices were acting 
within their jurisdiction in refusing to hear state- 
ments not made upon oath, & a mandamus must 
be refused. — B. v. Sharman, Ex p. Denton, [18981 
1 Q. B. 678 ; 67 L. J. Q. B. 460 ; 78 L. T. 320 ; 
62 J. P. 296 ; 46 W. R. 367 ; 14 T. L. B. 269 ; 
42 Sol. Jo. 826. 

Annotations : — As to (1) FoUd. H. r. Rowirian, I1H981 1 
g. B. 663 ; K. v. Tot ham, [ISOS] 1 Q. B. 802. Consd. 
K. V. Nl^holHon, IIHOUJ 2 Q. B. i5C). Diftd. H. v. Man- 
' Chester JJ., 1 Q. B. 571 ; 11 v. Johnwon, 11005] 

2 K. B. 69. N.F. 11. V. WoodhouHe. flOOflj 2 K B 601. 
Generally, Reid. 11. v. Butt, Jkx p Biooko (1922), 38 
T. L. K. 637. 

358, .] — i;. Touiurst, Ex p, 

Parrelb, B. V, Cox, Ex p. West, No. 84, ante, 

864. Should be In open court.] — (1) The 

licensing justices at tiio general meeting, on hear- 
ing the report read of the superintendent of police 
that appet. for renewal of indoor beer license had 
been convicted, told him to come again at the 
adjournment day. Notice to attend was given, 
but not stating any specific objection, & aft<er 
hearing the superintendent on oath prove the 
conviction, & afterwards calling him into their 
private room, refused tlie renewal, & stated no 
reason : — Held : the justices had not heard & 
determined the case according to the statute, & 
a mandamus to hear the application was directed. 

(2) It is not necessary that the objection should 
be upon oath.— B. v, Bkdditcii JJ. (1885), 60 
J. P. 246 ; 2 T. L. B. 193, D. C, 

SeCy alsOy No. 350, ante. 

855 . Preliminary Investigation as to houses 

In district — Discretion of justices.] — The attention 
of licensing justices having been called to the 
number of licensed liouses in their district, they 
appointed some of their number a committee to 
investigate & report on the condition, position, 
& circumstances of the licensed houses. A de- 
tailed report was made, & a recommendation that 
all applications for renewal should be objected to, 
&> notice given to each of the licensees to attend 
at the hearing. The report was adopted, & the 
justices at the annual licensing meeting objected 
through their chairman to the renewal of all the 
licenses, & directed that notice should be given 
to each holder of a license to attend at an ad- 
journed meeting. At that meeting evidence was 
heard upon oath in each case, &> the justices 
decided against tlio renewal of nine of the licenses : 
— Held : since the justices were entitled to take, 


or direct their officer or agent to take, objec^n 
to the renewal of licenses, they were within their 
rights in making a preliminary investigation as 
to the licensed houses in their district, the fact 
that they had done so, & adopted the report of 
the committee appointed for the purpose of mak^ 
the investigation, did not debar them from hearing 
the applications & deciding on the question of re- 
newal.— R. V. Howard, etc. Parnham Licensing 
JJ., [1902] 2 K. B. 363 ; 71 L. J. K. B. 764 ; 61 
W. B. 21 ; 18 T. L. R. 690 ; sub nom . R. v , Fabn- 
HAM Licensing JJ., Ex p . Smith, 86 L. T. 839 ; 


66 J. P. 579, C. A. ^ 

Anrudahons •— ^onsd. Raven v. Southampton JJ., [1904] 1 
K. B. 430 ; R. y. Tolburst, Ex p. Farrell, R. tJ. Cox, 
Ex p. West, [1905] 2 K. B. 478. iUld. Morgan v. Ayles- 
foref Licensing JJ. (1906). 94 L. T. 483. Consd. R. 
Bath Compensation Authority, [1925] 1 K. B. 685. J^fd. 
R. V Dodds, [1905] 2 K. B. 40 ; R.v. Woodhouse, [1906] 
2 K B. 501 ; Attwood v. Chapman, [1914] 3 K. B. 276. 
Mentd. R. v. Russell, Ex p, Morris, (1905), 93 L. T. 407. 

356. Right of applicant to be heard.] — B. v, 

Tolhurst, Ex p. Farrell, B. v, Cox, Ex p. 
West, No. 84, ante, 

AktAnftAn fn annllAnflnn "Port. TTT-. 2. 


sub-sect. 1, A. {h)y ante » 


Hub-sect. 11. — Fees in respect op Licenses. 

See licensing (Consolidation) Act, 1910 (c. 24), 
s. 45. 

357, Additional fees — Whether claimable — 
Custom.] — R. V. Seymour, No. 217, ante, 

358. .] — The mayor of the 

borough of Yarmouth, who, in right of his oflice, 
is a justice of the x)eaco, took four shillings as a 
fee for assenting to the grant of a license to an inn- 
keep(*r to stil ale. There was proof of a custom 
for the mayor to take that fee, as far back as 
living memory could go, but no evidence of its 
having been taken before the reign of Edw. 6 : 
— Held : the mayor had no right to such a fee ; 
the innkeeper could recover back the sum paid 
in an action for money had & received, & it was 
not necessary to give a notice of action. — Morgan 
V. Palmer (1824), 2 B. & C. 729 ; 4 Dow. & By. 
K. B. 288 ; 2 Dow. & By. M. C. 232 ; 2 L. T. 0. S. 
K. B. 145 ; 107 E. B. 554. 

Annotations — Consd. Cook v. Leonard (1827), C B. & C. 

351 ; Maulo v. White, Maulo v. Herbert, Maule e. Green 

(1896), 60 J. P. 567 ; Glamorgan (''ounty Council v. 

(Basbrook, [1924] 1 K. B. 879. Refd. Waterhouse v. 

Keen (1825), 4 B. & C. 200 : Butler v, Ford (1833), 1 

Cr. & M. 662 ; Atloe r. Backhouse (1838), 3 M. & W. 

633 ; Parker r. G. W. Ry. (1844), 7 Man. & G. 253 ; 

Steele v. Williams (^1853), 8 Exch. 626 ; Hooper v, Exeter 

Corpn. (1887), 56 L. J. Q. B. 457 ; Brocklebank v, K., 

[1926] 1 K. B. 52. 

369. Fee for administration of oath 

to ¥dtness.] — 9 Geo. 4, c. 61, s. 15, which provides 
the sums which are payable by the person to whom 
a license is granted, is exhaustive. Therefore the 
clerk to the justices of a petty sessional division 
is not entitled to receive a fee for the administra- 
tion of the oath to a witness called at an adjourned 
annual licensing meeting of the justices to give 
evidence in opposition to an application for the 

f rant of a license. — W hittuck v. Withy, [1907] 
K. B. 626 ; 76 L. J. K, B. 773 ; 96 L. T. 912 ; 
71 J. P. 317 ; 23 T. L. B. 458, D. C. 


— After the council has authorised a 
license, signing by the mayor & 
Inspector is a mere ministerial act, Sc 
neither can defeat the will of the 
oounoil by refusing to slmi or hand 
out the formal license. — R, v, Mag* 


KASRY (1908). 6 E. L, R, 330 ; 43 
N. S. R. 169.— CAN. 

n. Cancellation under authority of 
hye*law,] — When cancelling a license 
under the authority of a bye*law which 


contains no provisions as to procedure, 
a licensing boenrd is not bound to ob- 
serve the principles governing pro- 
cedure in ot. — Re Mills, Re Van- 
OOUVBR Lioensinq Board, [19171 
3 W. W. R. 449.— CAN. 


Part V.— <!3onfirmation op Justices’ Licenses. 
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Part V. — Confirmation of Justices’ Licenses. 


Sect. 1.— UCENSES REQUIRING CONFIRMATION. 

See licensing (Consolidation) Act, 1910 (c. 24), 

8. 12 (2), 26. 

860. New license.] — ^Marwick ». Codlin, No. 
278, anie* 


Sect. 2.->-THE CONFIRBiUNG AUTHORITY. 

Sub-sect. 1. — Who is the Confirming 
Authority. 

In counties.] — See Licensing (Consolidation) Act, 
1910 (c. 24), Bs. 2 (2) (/>), 0 (2)-(4) ; Licensing 
Act, 1921 (c. 42), 88. 6 (2), 11, 13 ; sched. I. 

In boroughs.] — See Licensing (Consolidation) 
Act, 1910 (c. 24), 88. 2, 4, 7, 14 (5). 


Sub-sect. 2. — Jurisdiction. 

See Licensing (Consolidation) Act, 1910 (c. 24), 
BS. 13, 40. 

361. Exercise — Discretionary — Not merely 
ministerial.] — A license grant(‘d by the licensing 
justices was refused by the licensing committee, 
although no opposition was made to the grant 
of th(' license. Upon an application for a rule 
for a mandamus to the licensing committee to 
confirm the grant : — Held : the duty of the con- 
firming body was not merely ministerial, & they 
had a discretion to confirm or refuse, & the rule 
must, therefore, be refused . — Re Ann and ale 
District, Cumberland Licensing Committee 
(1873), 37 J. P. Jo. 85. 

362. .] — A licensing committee re- 

fused to entertain an application for confirmation 
of a new license granted under 9 Geo. 4, c. 61, 
on the alleged ground that during the preceding 
year appet. having been t-oo late to apply to the 
])revious general annual licensing meeting had 
obtained from the Inland Kevenue a consent that 
he might, at his own risk, sell liquors without 
their interference on jiaying the usual excise duty, 
until the next year’s general annual meeting, 
when a justices’ license could be asked for : — Held : 
as the justices had an absolute discretion, tlie ct. 
could not grant a mandamus to them to hold 
another meeting to enteHain the application. — 
R. V, Middlesex Licensing Committp:e, Ea p. 
Lindsay (1878), 42 J. P. 469. 

Powers exceeded — Certiorari.] — See Part 

X., Sect. 3, sub-sect. 1, A., post, 

363. Determination of “populous places.*'] 

— Nicholas v, Davies, No. 653, post. 

364. Extent — Variation of conditions attached 
to license — Alteration of monopoly value.] — R. v. 
Jackson, No. 369, post. 

365. Death of licensee before confirmation 

— Confirmation to substituted person.] — An 

application was made to licensing justices by T., 
the assistant secretary of L. & co., for a license 
for the sale of intoxicating liquor in respect of 
premises occupied by L. £ co. as a restaurant. 
The application was opposed by H., the licensee 
of other premises in the same borough, but was 
granted by the licensing justices. Before the con- 


firmation of the gi'ant T. died. At the meeting 
of the confirming authority an application was 
made to confirm the grant but to substitute in 
the license the name of B., the socretajpy of L« A; 
co., for that of T. This application was opposed 
by H. on the ^ound that the confinning authority 
had no jurisdiction to grant it ; but the applica- 
tion was nevertheless granted. A rule for a 
certiorari having been obtained by H. to bring 
up the order of the confirming authority : — Held : 
the confirming authority acted in excess of its 
jurisdiction, H. was a person aggrieved thereby, 
& as such ho was entitled to the writ ex dehUo 
jusiiiicc. — R. v. Richmond (’onpirming Autho- 
rity, Ex p. lIowiTT, [1921] 1 K. B. 248 ; 90 

L. J. K. B. 413 ; 124 J.. T. 345; 85 .1. P. 84 ; 
37 T. L. R. 62, D. C. 

Annotalwn • — Refd. II. v. Butt, hx j). Brooke (1922), 38 
T. L. R. 637. 

366. Consideration of sufficiency of notice.] 

— (1) The twenty-one days’ notice required by 
32 & 33 Viet. c. 27, s. 7, is to bo computed, not 
from the first day of the licensing sessions, but 
from the day on which the application is actually 
heard. 

(2) Without positively expressing an opinion 
as to whether the county licensing committee 
have any jurisdiction to consider the sulTlciency 
of the notices I think it right to say that in my 
judgment they probably have not (Wright, J.). 
—R. V. PowNALL, [1893] 2 Q. B. 158 ; 62 L. .1. 

M. O. 174 ; 70 L. T. 138 ; 57 J. P. 424 ; 6 R. 
486, D. C. 

367. Power to make rules of procedure.] — 

R. V. Bird, Ex p. Needes, No. 308, post. 


Sub -sect. 3. — Procedure. 

See licensing (Consolidation) Act, 1910 (c. 24), 
SB. 13, 46. 

368. Objection to confirmation — Condition im- 
posed on objector — Beyond statutory authority 
— Ultra vires.] — By Licensing Act, 1872 (c. 94) 
8. 37, a grant of a new license in counties by 
licensing justices is not valid unless confirmed 
by the county licensing committ4‘e. By s. 43, 
any person who opposes before licensing Justices 
the grant of a new license, & no other person, 
may oppose the confirmation of the grant by 
the confirminj^ authority ; by the same sect, 
power is given in counties to the justices in quarter 
sessions to make ruh^s as to the proceedings to 
be adopted for confirmation of now licenses. 

A court of quainter sessions, acting under s. 43, 
made a rule that every pei’son intending to oppose 
the confirmation of any provisional license before 
the county licensing commitL3e must, within seven 
days after the grant of the jiro visional license, 
give notice to appet. & to the clerk of the peace 
of his intention to opi)Ofle the confirmation : — 
Held : the rule was ultra vires^ as imposing a con- 
dition upon the statutory right to oppose the con- 
firmation of the license not imposed or authorised 
by the statute. — R. v. Bird, Ex p. Needes, [1898] 
2 Q. B. 340 ; 79 L. T. 166 ; 62 J. P. 422 ; 46 
W. R. 528 ; 14 T. L. R. 384 ; 42 Sol. Jo. 471, D. C. 

369. Evidence must be on oath.] — In granting an 


e. Seventy hotel eeHificaU.\ — Quinn v 
—SCOT. 


PART V. SECT. 1. 

Pajslky Magistratrs, 11909] S. C. 1085 ; 46 Sc, L, R. 826; 2 B. L. T. 35. 
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Sedu 2. — The confirming authority: Svb-eect* 8. 

Part VI, Becte, 1 2 : Bt^-eecte, 1, 2, 8 <£? 4. 

PaH VII, Beet. 1 : Sub'secte, 1 <fe 2.J 

application for a new on license, the licensing jus- 
tices, acting upon the sworn evidence before them, 
Rxed the monopoly value at £2,250. Upon the 
application for confirmation of the license, the 
co^rming authority, acting upon the report of a 
valuer which was not made on oath, made an 
order that the license should be condrmed & that 
the conditions attached to the license under 
Licensing Act, 1904 (c. 23), s. 4, should, with the 
consent of the justices, be varied by fixing the 
monopoly value at £5,000. The licensing justices 
declined to consent to this alteration of the mono- 
poly value as fixed by them. 


Appet. for the license thereupon appUed to the 
Div. Ot. for a mandamus to the confirming autho- 
rity to deliver up to him a certificate of confirma- 
tion of the license as granted by the licens^ 
justices or, in the alternative, to hear & determine 
his application for a confirmation of the license : 
—Held : the fixing of the amount of the monopoly 
value was a condition attached to the license 
which the confinning authority had power to 
vary under Licensing Act, 1904 (c. 23), s. 4 (6), 
but, as the confirmation was conditional upon the 
consent of the justices being given to the proposed 
variation, & as that condition had not been 
fulfilled, the only remedy was that which had 
been granted by the Div. Ct. — R. v, Jackson 
(1906), 96 L. T. 77 ; 71 .1. P. 25 ; 23 T. L. R. 
128 ; 51 Sol. Jo. 130, C. A. 


Part VI. — ^Temporary Authority to sell Intoxicating Liquor. 


Sect. 1.— EXCISE. 

Bee Licensing (Consolidation) Act, 1910 (c. 24) 
B. 88 (6), 89. 


Sect. 2.~JUSTICES. 

Sub-sect. 1. — Authority until next 
Transfer Hessions. 

Bee Licensing (Consolidation) Act, 1910 (c. 24), 
s. 88. 

870, Indorsement of license — Refusal of original 
licensee to deliver up — Acceptance by Justices of 
certified copy.J — Wliore (1., the holder of a pub- 
lican’s license, was evicted, A P., th<» now tenant, 
& the landlord both applied for delivery of the 
license to have it indorsed by the justices at 


S etty sessions to P., A G. refused it to both, & 
le justices on the application refu8(*d to receive 
a duly certified copy of such license for the pur- 



0 , Licensing (Consolidation) Act, 1910 
(c. 24), 8. 43 (3). 

871. Premises quitted by licensee — License 
Jeopardised — Authority to receiver appointed by 
court.] — Deft, was tenant of a public-house under 
an a^ement, dated in 1893, whereby pltfs. 
agreed to let, k deft, agreed to take the premises 
for one year certain. Under the agreement deft, 
was not to do or cause or sufler to be done, any 
act, deed, or thing whereby the license might be 
jeopardised suspended, forfeited or lost ; he was, 
upon quitting the premises, to assign over the 
licenses to pltfs. ; & he was to reside on the pre- 
mises & not to shut them up, or cause or suffer 
the same to be shut up or the trading thereon to 
be suspended. It was thereby also agreed that 
if the tenant should commit any breach of the 
agreement, or the licenses should be jeopardised, 
the tenancy should cease, & the landlords should 
have power at once, without notice or legal pro- 
ceedings, to re-enter upon the premises &> resume 
possession thereof. Deft, continued tenant upon 
the terms of the agreement until Nov. 1901, when 
he closed the house went away. 

In an action for recovery of possession A for 
a receiver the ct. appointed a receiver of the 
licenses & of the rents Sc profits, ordered the 
licenses to be handed over to the receiver. Sc gave 
him possession of the premises so far as was 


necessary for the purpose of preserving the 
licenses. — Charrington & Co., Ltd. v. Camp, 
[1902J 1 Ch. 386 ; 71 L. J. Ch. 196 ; 80 L. T. 15 ; 
18 T. L. R. 152 ; 46 Sol. Jo. 138. 

Annutationa Folld. Whitbread r. Grain (1907), 23 T. L. II. 

462. Consd. Loney v. Callinffliaru & Thompson, [1908] 1 

K. B. 79. 

372. .] — Deft, who was tenant 

to pltfs. of a public-house, disappeared & vacated 
the premises, & his address was unknown. Pltfs. 
commenced an action to recover possession of 
the premises. Sc moved ea^ p, for the appointment 
of a receiver of the rents & profits of the public - 
house Sc of the licenses belonging thereto. Sc that 
the receiver when appointed might be at liberty 
to appoint some fit Sc proper person to reside 
upon the premises Sc to hold the licenses under 
his supervision. The ct., following, though doubt- 
ing Charrington dc Co., Lid, v. Camp, No. 371, 
anie, made an order as asked. — Whitbread & 
Co. V , Grain (1907), 23 T. L. R. 402. 

Aniwtaiion : — Apld. Lenoy v. Calliiigham & Tliompson, 

11908] 1 K. B. 79. 

Sale by original licensee — Notwithstanding autho- 
rUy to other person— Whether an offence.]— 

Sale before grant of authority.] — Bee No. 603, 

post. 


Sub -sect. 2. — License to sell pending 
Appeal prom Conviction. 

Bee Licensing (Consolidation) Act, 1910 (c. 24), 
8. 90. 


Sub -SECT. 3. — Temporary Authority to 
Owner. 

See Licensing (Consolidation) Act, 1910 (c. 24), 
SB. 43 (3), 87. 

378. When owner may apply— After expiry of 
existing protection order.] — R. v. Powell, No. 314, 
ante, 

874. Conviction of licensee “for first time” 

— Two separate offences — Disqualification on second 
conviction.] — A licensed person was convicted on 
the same day of two separate offences, for selling 
spirits without a spirit license on two different 
days, Sc, on the second conviction, was ordered 
to be disqualified from holding a license. The 
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owner applied for authority to carry on the busi- 
ness. lie justices held that they had no juris- 
diction to hear So determine the application : — 
Held : that the words in Licensing Act, 1874 
(c. 49), s. 16, “ for the first time,’* govern the wor<^ 
“ becomes personally disqualified or has his 
license forfeited,” as well as the words specify 
the offences, & therefore the owner was entitle* 
.to apply. So the justices had jurisdiction to make 
an order. — Ex p, Flinn & Sons, [1899] 2 Q. B. 
164 ; 68 L. J. Q. B. 777 ; 81 L. T. 27 ; 63 J. P. 
660 ; 47 W. R. 697 ; 16 T. L. R. 406 ; 19 Cox, 
C. O. 376, D. C. ; svbaeguent proceedings, [1899] 
2 Q. B. 607, D. C. 

Annolaiitm : — Befd. Tower Dirieion Licensing JJ. v. Cham- 
bers (1904), 90 L. T. 228. 


SuH-sECT. 4 .— Sale by Heirs, Exectjtors, 

ETC. 

See Licensing (Consolidation) Act, 1910 (c. 24), 
s. 66 (7). 

875. Death of licensee — Heir under twenty-one 
— Discretion of justices.] — The term ” lieu' ” in the 
Licensing Act, 1872 (c. 94), includes a person 
under the age of twenty-one years. — Rose v. 
Frogley (1893), 62 L. J. M. C. 181 ; 69 L. T. 


846 ; 67 J. P. 376 ; 9 T. L. R. 466 ; 17 Cox, 
C. C. 686; 6R. 630, D. C. 

376. Executor a “ licensed person.] — 

The exor. of a deceased licensed person who con- 
tinues to carry on the business under the pro- 
visions of Licensing Act, 1872 (c. 94), s. 3, until 
the next special sessions is liimself a licensed 
person within the Act. — M‘ Donald v. Hughes, 
[1902] 1 K. B. 94 ; 71 L. J. K. B. 43 ; 86 L. T. 
727 ; 66 J. P. 86 ; 50 W. R. 318 ; 18 T. L. R. 79 ; 
46 Sol. .lo. 152 ; 20 Cox, i), C. 131, D. C. 

Amvatation : — Apld. Cooke r. C’oopor, 11912] 2 K. B. 248. 

377. Bankruptcy of licensee — To whom interest 
passes — Trustee in bankruptcy or owner of premises 
— Covenant in lease.] — A lease of a public-house, 
determinable on the bkpey. of the lessee, con- 
tained a covenant by the lessee upon the determi- 
nation of the term to assign the licenses to the 
lessor. The lessee having become bkpt. before 
the expiration of the term : — Held : his trustee 
in bkpey. took no interest in the licenses, So the 
covenant was valid, entitling the lessor to have 
the licenses delivered up to him, tliough they wert^ 
not assignable . — Be Britnoh, Ex p. Royle (1877), 
46 L. J. Bey. 85 ; 25 W. R. 560. 

378. Dissolution of partnership — Receiver ap- 
pointed by court — Protection order pending transfer.] 
— Buxton v, Kemp (1895), 39 Sol. Jo. 734. 


Part VII. — Compensation. 


Sect. l.—THE COMPENSATION AUTHORITY. 

Sub-sect. 1, — Constitution. 


See Licensing (Consolidation) Act, 1910 (c. 24), 
ss. 2, 5, 6, 18, 47. 

379. Who must attend — Majority of body of 
justices qualified.] — Where the whole body of jus- 
tices as the compensation authority for a county 
borough under the Licensing Act, 1904 (c. 23), 
do not delegate their powers to a committee, & 
where there are no rules fixing a quorum, at least 
a majority of tlie whole body of justices who are 
qualified must attend So act at the meetings of 
the compensation authority. Qu. : whether the 
whole body must not attend. — R. v. Leeds JJ., 
Bx p. Binns (1906), 76 L. J, K, B. Ill ; 95 L. T. 
916 ; 70 J. P. 517 ; 23 T. L. R. 48 ; 51 Sol. Jo. 
50, D. C. 

380. Qualification — Licensing justice present at 
previous hearing — Member of compensation autho- 
rity.]-— A justice of a borough who has been 
appointed a member of the committee of quarter 
sessions under Licensing Act, 1904 (c. 23), s. 5 
(5), is not disqualified from acting on the question 
of the refusal of the renewal of a license by the 
fact that he presided at the meeting of the licensing 
justices of the borough at which it was decided to 
refer the question of the renewal of that license to 
quarter sessions under Licensing Act, 1904 (c. 23), 
8. 1 (2). — R. V, Cheshire Licensing JJ., Ex p, 
Kay’s Atlas Brewery, Ltd., [1906] 1 K. B. 
362 ; 75 L. J. K. B. 290 ; 94 L. T. 412 ; 70 J. P. 
172 ; 54 W. R. 482 ; 22 T. L. R. 238 ; 50 Sol. Jo. 
207, D. C. 


R. t?._Bath CJompensation Autho- 
. Bputbampton JJ., 


Annoiafiona : — _ 

rity, 11925] 1 tr. BT685. ' RefA n7r. 

Ex p. Fuller, Smith & Turner (1906), 94 L. T. 442. 

881. Instructing solicitor to 

opp|^.] — Fromb United Breweries Co., Ltd. 
^ Bath County JJ. (1926), 161 L. T. Jo. 387, 
H. L. ; revag, 8. C. sttb now. R. v, Bath Compen- 
sation Authority, [1926] 1 K. B. 685, C. A. 


-VOL. xrx. 


Sub-sect. 2. — Jurisdiction. 

See Licensing {(’onsolidation) Act, 1910 (c. 24), 
88. 19 (2), 23 (2) (c), 47 (a), (e). 

382. To consider report of justices.] — R. r. 
Somersetshire JJ., Ex p. J()y(’E (1900), 50 Sol. 
.lo. 192, 1). (’. 

Annoiaiionft Distd. R. r. WcHt HulTolk CompouHathm 

Authority, Ex p. HiulHoii’e CambrJdgo & I’anipiHford 

Breweries, [19191 2 K. H. H74. Befd. II. r. Chester 

Licciisingr JJ., Ex p. Beimlon, (1914 I J K. B. 349. 

383. .] — Where licensing justices, acting 

under Licensing (Consolidation) Act, 1919 (c. 24), 
p. 19 (1), refer the question of the renewal of an 
old on license to the compensation authority 
together with their report thereon, the comptMisa- 
tion authority are bound, under sect. 19, sub- 
sect. 2, to proceed with the consideration of the 
report, if it is good on its face, <fc a writ of pro- 
hibition will not lie prohibiting them from doing 
so on the gi'ound that the licensing justices wrongly 
referred the ([uestion of tlio renewal of the license 
to them. — R. v. Chester Licensing JJ., Ex p, 
Bennion, [1914] 3 K. B. 349; 83 L. J. K. B. 
1259 ; 111 L. T. 576 ; 78 J. P. 447, D. C. 

384. To grant or refuse renewal — No jurisdic- 
tion to consider annual value after refusal.] — The 
question of the renewal of an on beer license which 
had been continuously in force since a date before 
1869 was referred by the licensing justices to the 
compensation authority, the ground of objection 
being that the license was not required, So a pro- 
visional renewal was granted. The compensation 
authority refused the renewal, Sc upon the question 
coming before the compensation authority whether 
they should approve the amount of compensation 
money agreed upon between the persons interested 
in the licensed premises it appeared that the annual 
value of the premises was less than that required 
by Beerhouse Act, 1840 (c. 61), s. 1. The com- 
pensation authority thereupon refused bo approve 
the amount of compensation money agreed upon 

E 



60 Intoxicating Liquors. 


Sect* l*-^The compeneaUon authority: Sub-aects* 2 

or to send the matter to be determined by the 
Comrs. of Inland Revenue. At the next general 
annual meeting the licensee applied for a further 
provisional renewal of the license under r. 43 of 
the Licensing Rules, 1904, the compensation 
money not having been paid & not being likely 
to be paid before Apr. 6 following, but the 
licensing justices, upon notice of objection duly 
given, refused to grant the renewal upon the 
m'ound that the annual value of the premises was 
less than that required by the Act : — Held : 
(1) the compensation authority, having refused 
the renewal of the license, were not entitled to 
entertain the question of the annual value of the 
premises, but were bound either to approve the 
amoimt of the compensation mone^ ajp*eed upon 
or to send the matter for determination to the 
Comrs. of Inland Revenue ; (2) the licensing jus- 
tices at the next general annual licensing meeting 
were not entitled to entertain the question of the 
annual value of the premises, but wore bound 
under r. 43 of the Licensing Ruh's, 1904, inasmuch 
as the compensation money had not been paid 
& was not likely to be paid before Apr. 5 follow- 
ing, to grant a further provisional renewal of the 
license. — R. v, WAiiSALL JJ., [1910] 2 K. B. 210 ; 
79 L. J. K. B. 834 ; 102 L. T. 737 ; 74 J. P. 220, 
D. 0. 

Jnnntafion : —Ah to (2) Refd. K. v. Nowliigton Limibingr 

JJ., Ex p, Makomaoii, [1914] 2 K. B. 710. 

3S5. License suspended by Commissioners 

of Excise — Discontinuance of business through 
war restrictions.] — (1) Where under Finance 
Act, 1917 (c. 21), s. 8, a license is suspended by 
an order of the Comrs. of Customs & Excise in 
consequence of the discontinuance of the business 
by reason of any restriction imposed by or under 
the authority of any enactment or regulation in 
connection with the war, the compensation autho- 
rity have no jurisdiction to refuse the renewal of 
the license subject to compensation. 

(2) The restrictions referred to in above sect, 
are not limited to restrictions with regard to the 
particular licensed premises, but include general 
restrictions applicable to all such premises. — R. 
V , West Supj^’olk Comi^ensation Authority, 
Ex p. Hudson’s Cambridge & Pampisford 
Breweries, Ltd., [1919] 2 K. B. 374 ; 88 L. J. 
K. B. 1022; 121 L. T. 88; 83 J. P. 101; 35 
T. L. B. 437 ; 03 Sol. Jo. 574, D. C. 

3 ge, » jio Jurisdiction to renew.] — An 

appln. for the renewal of an existing on license 
was made at a general annual licensing meeting, | 
& the justices being of opinion that the question I 
of the renewal of the license required consideration 
on the ground, inter alia, that the license was 
unnecessary, granted a provisional renewal of 
the license in accordance with the Licensing 
Rules, 1910, r. 41, under the Licensing (Con- 
solidation) Act, 1910 (c. 24), s. 19, referred the 
matter to the compensation authority. At the 
meeting of the compensation authority the justices 
present were equally divided, three being in 
favour of three against the renewal of the 
license, & in consequence no judgment of the 
compensation authority was recorded. A rule 
niei for a mandawue to the compensation authority 
to hear & determine the application for the 
renewal of the license having been obtained ; — 
Held : the compensation authority had juris- 
diction only to decide whether or not the renewal 
of the license should be refused, dt not to renew 
the license, & as the compensation authority 


had not decided to refuse the renewal the license 
granted provisionally continued in operation until 
the next general annual licensing meeting, & the 
rule nisi for a mandamus must, therefore, be dis- 
charged. — ^R. V. Surrey JJ., [1921] 1 K. B. 480 ; 
90 L J. K. B. 305 ; 124 L. T. 339 ; 85 J. P. 62 ; 
37 T. L. R. 59, D. C. 

337 . Effect of no decision — License con- 

tinues.] — R. V, Surrey JJ., No. 386, ante* 

888. Right of applicant to be heard — & to call 
evidence.] — R. v Somersetshire JJ., Ex p. Joyce 
( 1906), 50 Sol. Jo. 192, D. C. 

AnnotfjUions : — Reid. R* v. Chostor Licensing JJ.» Ex p, 
Bonnlon, [19U] 3 K. B. 349 ; R. v. West Suffolk County 
Oomponsation Authority, Ex p. Hudson’s Cambridge & 
Pampisford Breweries, [1919] 2 K. B. 374. 


Sub-sect. 3.— Evidence at Hearing. 

See Licensing (Consolidation) Act, 1910 (c. 24), 
8. 47 (/) ; Licensing Rules, 1910, r. 54. 

389. Admissibility — Ordnance sheet.] — Raven 
V. Southampton JJ., No. 487, post. 

390. — — .] — Colchester Brewing Co., 

Ltd. V. Tendring Licensing JJ., No. 397, post. 

391. Evidence of member of authority — 

Sitting as Justices at fornier hearing.] — At the 
sitting of the compensation authority of the 
borough of O. as to the question of the renewal of 
the license of a certain pubhe house which had been 
referred to the compensation authority by the 
licensing committee of the borough on the ground 
that the said public house was not required for the 
particular neighbourhood in which it was situated, 
a majority of the members of the compensation 
authority, who had also sat on the licensing com- 
mittee, refused to grant a renewal of the license. 
At the same sitting, however, of the compensation 
authority, but some time later, the case was re- 
opened, & one of the majority of the justices, who 
had sat at the first hearing, gave evidence, but took 
no part in the adjudication as to the question of 
the renewal of the license on this second hearing. 
The justices again refused so renew the license ; — 
Held: however regrettable it might be for a 
justice to give evidence in the manner above stated, 
there was nothing in law to render such evidence 
inadmissible, &, as there was evidence upon which 
the justices could legally arrive at their decision, 
whether the evidence of the justice was taken into 
consideration or not, there was nothing in Judica- 
ture Act, 1894 (c. 16), s. 2, which permitted the 
High Ct. to interfere with such decision. — Mitchell 
V. Croydon JJ. (1914), 111 L. T. 632 ; 78 J. P. 
.385 ; 30 T. L. R. 526, D. C. 

Aiinotniion : — OoDSd. R. t\ Bath Cotiipensaiion Authority, 
[1925] 1 K. B. 685. 

392. What Justices may consider — In differen- 

tiating between redundant houses — Matters other 
than those stated as grounds of objection — At 
hearing before Justices.] — The renewal of an 
“ existing on license ” was objected to on the 
grounds that a fully licensed house was not 
required at the place where the piemises were 
situated ; that, having regard to the character 
necessities of the neighbourhood & number of 
licensed premises in the immediate vicinity, 
the license was unnecessary ; & that in the 

interests of the public the renewal of the license 
was not desirable. The licensing justices refeired 
the matter to the compensation authority under 
Licensing Act, 1904 (c. 23), s. 1 (2). The com- 

S ensation authority, after hearing evidence as to 
number of licensed houses in the neighbour- 
hood, &; also as to the structural condition of the 
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house in question, its convenience for police 
supervision, & the class of trade carried on there, 
refused to renew the license, subject to the pay- 
ment of compensation xmder the Act : — Held : 
assuming: the compensation authority were acting 
in a judicial capacity, there was evidence upon 
which they could come to the conclusion that there 
were too many licensed houses in the neighbour- 
hood, & the license in question was the one that 
should be refused. For the purpose of deciding 
which of a number of licenses should be refused, 
the compensation authority are entitled to hear 
evidence upon matters other than those stated as 
the grounds of objection to the renewal of the 
license before the licensing justices. — B. v. Drink- 
water, ETC., Coventry JJ., Ex p. Conway 
(1906), 70 J. P. 1 ; 22 T. L. B. 12, C. A. 

Annotations PoUd. R. V, Joliiison, etc., Leiooatcr JJ., 
Ex p. Wliltmore (1906), 71 J. P. 69. Apld. Colchefiter 
Brewing Co. v. Tondrbig LicenHing JJ., [1915] 3 K. B. 48. 
R^d. Bartford Brewery Co. e. County of London Quarter 
Sessions, [1906] 1 K. B. 696. 


393 , ,] — On the hearing 

by a committee of quarter sessions of an applica- 
tion for the renewal of a license which has been 
referred to quarter sessions by the licensing justices 
under Licensing Act, 1004 (c. 23), s. 1 (2), evidence 
as to the structural condition & the state of repair 
of the premises in question is admissible for the 
purpose of differentiating from other licensed 
premises in the neighbourhood, although there is 
no mention of those subjects in the report of the 
licensing justices, — Howe v. Newington Licens- 
ing JL, [1008] 1 K. B. 260 ; 77 L. J. K. B. 268 ; 
98 L. T. 79 ; 72 J. P. 12 ; 24 T. L. B. 174 ; 62 
Sol. Jo. 113, C. A. 


Annoiuiion : — Consd. Colchchter Brewing Co. v. Tondriiig 
Licensiug JJ., [1916] 2 K. B. 126. 


394, Number of other licenses held 

by applicant — Willingness to contribute to com- 
pensation fund.] — Where under the Licensing Act, 
1004 (c. 23), the question of the renewal of two 
on licenses of ante- 1869 beerhouses belonging to 
different o^ers was referred to the compensa- 
tion authority & the compensation authority were 
satisfied that only one of them was requhed for 
the needs of the neighbourhood ; — Held : for 
the purpose of differentiating between the two 
licensed houses & deciding which of the licenses 
should be renewed the compensation authority 
were not entitled to take into consideration what 
other licenses the owners of the respective licensed 
houses would be willing to surrender nor what 
contribution they would be willing to make to the 
compensation fund in consideration of the renewal 
of the license in respect of which the application 
was made. — B. r. Shann, [1910] 2 K, B. 418 ; 79 
L. J. K. B. 730 ; 102 L. T. 700 ; 74 J. P. 273 ; 
26 T. L. B. 436 ; 64 Sol. Jo. 474, C. A. 

Annotation : — FoUd. R. t?. Wandsworth Liconbliig JJ., 

Exp. Whitbread, [1921] 3 K. B. 487. 

895 . Right of applicant to cross-examine — As 
to other premises not included in Justices’ report.] — 

Where the question of the renewal of an existing 
on license is referred to quarter sessions by the 
i*enewaJ authority, with their report thereon, 
under Licensing Act, 1904 (c. 23), s. 1, the ct. of 
quarter sessions ought not, on the bearing of the 
matter, to refuse to allow a cross-examination 
on behalf of the license holder of the witnesses 
called by the renewal authority, if the ground of 
that refusal be merely that the questions sought 
to be put in cross-examination relate to other 
licensed houses in the neighbourhood which are 
not included in the rei)ort of the renewal authority. 
— ^Morgan t?. Ayxjcsforb Licensing JJ., [1906] 


1 ^ B. 437 ; 76 L. J. K. B. 266 ; 94 L. T. 486 ; 70 
J. P. 166 ; 22 T. L. B. 229, D. 0. 

r„ Ex p. 


896 . Sufficiency — For refusal of llcenoe for 

— Baven V. Southampton JJ., No. 

487, post. 

397, Whether fact that house com- 

pares unfavourably with others must be proved.] — 

Tl^ question of a renewal of the license of an 
ante- 1869 beerhouse was referred by the licensing 
justices to the compensation authority under 
Licensing (ConsoUdation) Act, 1910 (c. 24), s. 19, 
on the grounds that the house was imnecessary 
& that there was ample licensing accommodation 
in the district without it. Evidence was given 
before the compensation authority as to the situa- 
tion, description, &; trade of the house, &; of otluu* 
licensed houses in the district &. tlieir number, iV. 
an ordnance plan of the locality was put in. 'Inhere 
was no evidence that the house compared un- 
favourably with the other houses in the district, 
& there was some evidence that it wfis in some 
respects a better house than the licensed house, 
a beerhouse situated next to it. The compensa- 
tion authority refused the renewal of the license ;-~~ 
Held : (1 ) the compensation autliority was acting 
in a judicial capacity when determining whether 
the license should be refused, &. could therefore 
only act upon legal evidence ; (2 ) although there 
was no evidence that the house compaj'ed un- 
favourably with the other houses in the district, 
there was evidence on which the compensation 
authority was entitled to refuse the renewal of 
the license. — Colchester Brewing CJo., Ltd. v. 
Tbndring Licensing JJ., [1916] 2 K. B. 126; 
85 L. J. K. B. 1001 ; 114 L. T. 1017 ; 80 J. P. 313 ; 
32 T. L. B. 401, C. A. 

Annotation: — As to (1) Bold. R. v. Bath CoiiiptmHatlou 

Authority, [1925] 1 K. B. 685. 

398, For purposes of differentiation — 

Evidence as to takings & number of other houses 
in district.] — The justices of a county borough 
referred the license of a beerhouse to the whoJt' 
body of justices acting in Ac for the borougli as 
the compensation authority. The compensation 
authority had before them evidence showing that 
the takings of the beerhouse were small, that tJie 
rooms of the beerhouse wore small, that there wore 
fifteen other licensed houses within a radius of 
200 yards & that the ratable value was smaller 
than the ratable value of other houses in the 
neighbourhood : — Held : there was evidence before 
the compensation authority of differentiation 
from the other licensed houses in the neighbourhood 
& they were entitled to extinguish the license. — 
B. V. Johnson, etc. liBicESTEii JJ., Ex p. 
Whitmore (1906), 71 J. 1’. 59 ; 51 8ol. Jo. 29, D. 0. 

399, Report of justices — Whether evi- 

dence as to particular house must be adduced.] — 
The question of the renewal of a license for a house, 
the property of applts. was referred by the licensing 
justices to quarter sessions. At the hearing 
before quarter sessions no evidence was given 
to distinguish such house from others in the 
neighbourhood, but quarter sessions had before 
them the report of the licensing justices, which 
stated the number Sc names of the licensed houses 
within 151 yards of the house in question ; that 
the house was one of the sm^lest, A that 
the number of licensed houses in the area being 
excessive, it was recommended that the renewal 
of the appellants’ license ought to be refused : — 
Held : the report not being on oath, there was no 
evidence distinguishing the house in question from 
the other houses, &, the quarter sessions had no 
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Sect, 1 . — The compenecdion authority: Svb-aect, 3. 
Sect, 2 1 Sub-aecte, 1, 2 cfc 3. Sect, 3, ] 

^risdiction to refuse the renewal. — Dartpord 
Brewery Co, v, London County Quarter 
Sessions, fl906] 1 K. B. 695 ; 76 L. J. K, B. 697 ; 
94 L. T. 782 ; 70 J. P. 107 ; 22 T. L. B. 491 ; 60 
Sol. Jo. 441, D. C. 

Annotations Apld. R. V. Jackson (1906), 96 L. T. 77. 
Coned, Howe v. Nowington Licensing JJ., [1907] 2 K. B. 
340. Refd. R. V , Hhanu, [1910] 2 K. B. 418 ; Eccl. Comrs. 
for England v. Pago, [1911] 2 K. B. 946; Colchester 
Brewing Co. v. Tendrlng Division of Essex Licensing JJ., 
11916] 2 K. B. 126 ; R. v. Bath Compensation Authority, 
[1926] 1 K. B. 685. 

400. .] — R. V, South Shields 

JJ. (1906), cited in Paterson’s Licensing Acts, 35th 
ed., p. 544, I>. C. 

An^aiion : — ^Beid. R. v. Shann, [1910] 2 K. B. 418. 


compensation levy on a restaurant to require that 
the figures of the trade done by the restaurant 
should be given to them, including the gross receipts 
from the sale of alcohol & all other goods, & they 
are not bound to be satisfied with a statement 
showing the proportion of the receipts for liquor 
to the gross receipts . — Ex p. Holborn & Prabcati, 
Ltd. (1914), 30 T. L. B. 614 ; 78 J. P. Jo. 316, D. C. 

406. Period covered by charge.] — ^e com- 
pensation charge imposed in each year in respect 
of a renewed license by quarter sessions under 
Licensing Act, 1904 (c. 23), s. 3 (1), is imposed in 
respect of the period from Apr. 6 of the year in 
which it is payable until Apr. 6 of the succeeding 
year. — Horton r. Penn, [1907] 1 K. B. 661 ; 76 
L. J. K. B. 340 ; 96 L. T. 228 ; 71 J. P. 116 ; 23 
T. L. B. 290 ; 51 Sol. Jo. 249, D. C. 


Sect. 2.~ THE COMPENSATION FUND. 

SuB-HECT. 1 . — In General. 

SeCf generally. Licensing (Consolidation) Act, 
1010 (c. 24), 88. 21, 47 ; sched. ITI., Part J. 

401, Liability to contribute — Provisional license.] 
— Licensing justices having on Feb. 10, 1005, 
referred the renewal of an existing on license 
to quarter sessions under Licensing Act, 1904 
(c. 23), 8. 1 (2), granted the renewal of the license 
provisionally under r. 41 of the rules to the Act. 
The quarter sessions refused the renewal on 
May 8, subject to the payment of compensation. 
On Oct, 10 the excise duties in respect of the pro- 
visional license became due, but the Comrs. refused 
to accept them unless the amount due in respect 
of the contribution to the compensation fund were 
also paid : — Held : a provisional license was not 
an “ existing on license renewed ” within Licensing 
Act, 1904 (c. 23), B. 3, & the holder of the provisional 
license was not, therefore, bound to i)ay any con- 
tribution to the compensation fund. — Malkin r, 
B., 11906] 2 K. B. 886 ; 76 L. J. K. B. 884 ; 95 
L. T. 448 ; 70 J. P. 500 ; 22 T. L. B. 807 ; 50 
Hoi, Jo. 683. 

Aniioiation Rold. R. V. NcwJngtoii Licwislug JJ., p. 

MakoiiiHoii (1914), 111 L. r. 72, ^ 

402, Renewal of old on license.] — 

Wernham V, B., No. 296, ante. 

Amount of contribution .] — See Licensing (Con- 
solidation) Act, 1910 (c. 24), s. 21 (1 ) ; Hched. HI., 
l^art J. 

403, Hotel — Bar above annual value of 

twenty-five pounds.]— Hotels with bars above the 
ratable value of £26 do not come within the 
exemption in Schedule I. ,of the Licensing Act, 
1004 (c. 23), are liable to be assessed on the full 
& not the reduced rate to the compensation fund. — 
It. V, Bedford JJ. (1906), 61 Sol. Jo. 28, D. C. 

404, .] — The holder of the 

license of a hotel of the annual value of £450, a 
portion of which, exceeding £25, in annual value, 
IS set apart as a public bar & used as an ordinary 
public house, is not entitled to relief from the 
maximum charge to the compensation fund, as 
the holding of a license was not merely auxiliary 
to the business of such a hotel. — R. v. Carter, 
|1907j 1 K. B. 208 ; 76 L, J. K. B. 137; 71 
J. P. 60 ; 23 T. L. B. 25 ; stih notn. R. v. Carter, 
ETC. JJ., Ex p, Marks, 95 L. T. 910, D. C. 

406. How fixed — What evidence may be 

required by JusUces.l— It is in the disci*etion of the 
licensing justices when fixing the amount of the 


Sub-sect. 2. — To What Authority 
Charges Payabi.e. 

Sec Licensing (Consolidation) Act, 1910 (c. 24), 
88. 21, 47 ; Sched. III., Part I.; Licensing Rules 
1910, rr. 34-36, 55-71. 

407. Creation by county borough — After im- 
position of levy by county quarter sessions.] — The 

quarter sessions for a county as the compensation 
authority imposed under Licensing Act, 1904 
(c. 23), 8. 3 (1), at the Epiphany sessions, 1908, 
charges for the ensuing year in respect of all existing 
on licenses renewed in respect of premises within 
their area. At that date a borough was within 
the area of the (piarter 8es8it)ns for the county, 
but is was constituted a county borough as from 
Apr. 1, 1008, &> in July following a separate com- 
mission of the peace was gi‘anted to it. In Oct. 
1908, the Comrs. of Inland Revenue, under 
sect. 3, sub* sect. 2, of the Act, collected the charges 
imposed by the quarter sessions for the county 
at the preceding Epiphany sessions, including 
the charges in respect of licensed premises within 
the borough, & paid over the amount produced 
by the chai-ges within the borough to the com- 
pensation authority thereof, & the amount pro- 
duced by the charges in respect of licensed pre- 
mises in the rest of the county to the compensa- 
tion authority for the county. The latter authority 
claimed to be entitled to the amount produced 
by the charges in respect of premises within the 
borough as being the authority which had imposed 
those charges : — Held : by virtue of sect. 3, 
sub-sect. 2, & sect. 8 the compensation authoiity 
for the borough were entitled to be paid the amount 
produced by those charges notwithstanding that 
they had been imposed by the compensation 
authority for the county. — K. v. Inland Revenue 
Combs., B. v. Glamorgan JJ., Exp, Davies, [1910] 
1 K, B. 851 ; sub nom, B. v. Inland Revenue 
Comrs., Ex p, Glamorganshire Compensation 
Authority, R. v, Glamorganshire Compensa- 
tion Authority, Ex p, Davies, 79 L. J. K. B. 
497 ; 102 L. T. 605 ; 74 J. P. 148, D. C. 

408, Division of compensation fund.] — 

A local Act creating a new county borough pro- 
vided that the quarter sessions for the county 
in which the borough had previously been included 
should pay to the justices for the borough a certain 
proportion of the sum standing on a certain day to 
the credit of the compensation fund under the 
Licensing Act, 1904 (c. 23). By Licensing (Con- 
solidation) Act, 1910 (c. 24), s. 21 (2), charges 
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imposed for compensation purposes are to be paid 
together with the duties on the corresponding 
excise license, but a separate account is to be 
kept by the Comrs. of Customs & Excise of the 
amount produced by those charges in the area of 
any compensation authority, & that amount is 
in each year to be paid over to that authority. 
A certain amoimt of delav took place in the 
collection of the compensiition levy for the year 
prior to the date prescribed by the local Act as the 
date on which the sum standing to the credit of 
the compensation fund for the county was to be 
ascertained, & a certain portion was not collected 
or paid over by the Comrs. of Customs & Excise 
to the quarter sessions for the county until after 
that date : — Held : the words of the local Act, 
“ sum standing to the credit ” of the compensation 
fund, meant the sum which ought to stand to the 
credit of the compensation fund on the prescribed 
day, & therefore in ascertaining the amount 
standing to the credit of the fund on that day it 
was necessary to include compensation charges 
which ought to have been collected &. paid over 
before that day, but which were collected & paid 
over subsequently. — R. v. Sussex JJ., Ex 
Langham (1912), 76 J. P. 576, D. C. 

See, further. Local Government. 


Sub-sect. 3. — With What Payments Fund 
Chargeable. 

409. Income tax — Fund deposited In bank — 
Customs & Inland Revenue Act, 1888 (c. 8), 

s. 24 (3).] — Quarter sessions, as the compensation 
authority under the Licensing Act, 1904 (c. 23), 
are assessable to income tax in respect of the interest 
payable upon so much of the compensation fund 
as is placed upon deposit in a bank. 

Above sub-sect., which provides that upon pay- 
ment of any interest of money charged with income 
tax under Sched. D <fe not payable out of profits 
or gains brought into charge to such tax, the 
person paying the interest shall deduct thereout 
the rate of income tax in force, & shall render an 
account to the Comrs. of Inland Revenue of the 
amount so deducted, &; such amount shall bo a 
debt from such person to the Crown — does not 
relieve the person to whom the interest is paid from 
liability to pay the income tax where the tax has 
not been deducted by the person who pays the 
interest, but merely gives an additional remedy 
to the Crown against the latter person. — 
GT.AMORGAN QUARTER SeSSIQNS V, WiLRON, f 1^1 91 
1 K. B. 725 ; 79 L. J. K, B. 454 ; 102 L. T. 500 ; 
74 J. P. 299 ; 26 T. L. R. 351. 

410. Costs — Appeal — Discretion of court.] — 
On an appeal to the High Ct. from the determina- 
tion by the Comrs. of l&and Revenue of the com- 
pensation payable in respect of the refusal by 
q^rter sessions to renew an on license under the 
Licensing Act, 1904 (c. 23), the costs of the appeal 
are, by virtue of sect. 2, sub-sect. 2, of the Act, 
which incorporates sect. 10, sub-sect. 3 of the 
Finance Act, 1894 (c. 30), in the discretion of the 
ct. ; but the ct. does not exercise its discretion 
judicially by making the substantial success of the 
appeal alone a sufficient groxmd for ordering the 
Comrs, to pay the costs of fmplts. 

The provision in sect. 2, sub-sect. 4 of the 
Licensing Act, 1904 (c. 23), that costs “ incurred ** 
by the Comrs. of ligand Revenue on an appeal 
under the sect, shall, unless the ct. otherwise 
order, be paid out of the amoimt of the com- ■ 
pensation, applies only to costs incurred by the 


Comrs. on their own behalf, & not to costs which 
they have been ordered to pay to the ^plts. — 
Re Hardy’s Crown Brewery, Ltd. & St. Philip’s 
Tavern, Manchester, [1910] 2 K. B. 257 ; 79 
L. J. K. B. 806 ; 102 L. T. 799 ; 74 J. P. 303 ; 26 
T. L. R. 404 ; 54 Sol. Jo. 457, C. A. ; fiubaequent 
proceedings (1910), 103 L. T. 308, 520, C. A. 
Annotation .'—UelA, Dyson r. A.-G., [1911] 1 K. B. 410. 

411. Expenses Incurred in defending writ of 
prohibition — Against enforcement of order of com- 
pensation authority — Compensation authority show- 
ing cause against mandamus.] — The holder of the 
license of an hotel applied to the licensing justices 
for a renewal of his license. The application was 
referred by the licensing justices to the compensa- 
tion authority. The compensation authority 
decided to refuse tlie renewal subject to the pay- 
ment of compensation. Rules for a writ of 
mandamus to the compensation authority to hear 
&; determine the application according to law &; 
for a writ of prohibition prohibiting them from 
acting upon their decision wei‘e obtained by the 
licensee on the ground tliat there was a probability 
of bias on the part of one member of the com- 
pensation authority. On the return of the rules 
the compensation authority appeared by counsel 
k showed cause. The rules were made absolute. 
A resolution was afterwards passed by the com- 
pensation authority that the costs incurred by tlje 
compensation autliority in appearing to show cau8(^ 
against the rules should bo paid out of the com- 
pensation fund. The costs were incurred in good 
faith & reasonably. 

In an action brought by the A.-G. upon the 
relation of the owners of the premises against those 
members of the compensation authority who caused 
the payment to be made, for a declaration tliat the 
payment was not authorised by the Act of 1910 
A was illegal, k claiming that (lefts, should repay 
the amount to the compensation fund: — Held: 
the payment was not ultra vires, inasmuch as 
Licensing (Consolidation) Act, 1910 (c. 24), s. 21 (5), 
authorised the payment out of the compensation 
fund of any expenses incurred by the compensation 
authority in the exercise of their powers or per- 
formance of their duties os (‘ompensation authority, 

it was within tluur powers & duties to ondeay<>ur 
to support, although unsuccessfully, the validity 
of their decision as compensation authority. — 
A.-O. V. Thomson, [1913] 3 K. B. 198; 82 L. J. 
K. B. 673; 109 L. T. 234; 77 J. P. 287; 29 
T. L. R. 510. 


Sect. 3.— DEDUCTIONS FROM RENT- 

See Licensing (Consolidation) Act, 1910 (c. 24), 
8. 21 ; Sched. 111., Part II. 

412. “ Unexpired term"* — From what date to 
be computed.] — The date at which the length of 
the “ unexpired t<"rra ” referred to in Sched. II. 
of the Licensing Act, 1 904 (c. 23 ), is to be ascertained 
is Oct. 10, the date on which the compensation 
charge is payable by the license holder. — London 
County Council v. Watney, Combe & Co., [1909] 
1 K. B. 637 ; 78 L. J. K. B. 421 ; 100 L. T. 
336 ; 73 .J. P. 202 ; 53 Sol. Jo. 303, D. 0. 

Innoiaiktn .'—HexM. Llangattock v. Wataoy, Combo, 

Hold, [1910J 1 K. B. 236. 

413 , Meaning of— Necessity for strict con- 

struction.] — The expression “ unexpired term ” In 
^hed. II. of the Licensing Act, 1904 (c. 23), must 
be construed strictly & legal effect given to legal 
language. It does not include an interest in a 
reversionary lease which is a mere interesae termini. 
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Sect 3 . — DeducHone from rent Sect, 4 : Svb-eeciB* 
1 <fe2>] 

Resps. were lessees of a public-house und^r a 
lease expiring at Christmas, 1900, & were also 
grantees of a lease of the same public-house for a 
term beginning from the day next but one after the 
expiration or other sooner determination of the 
expiring lease. The license was renewed in Oct. 
1908, 8l quarter sessions imposed a' compensation 
charge under sect. 3, sub-sect. 1 : — Held : the 
unexpired term did not include the lessees* interest 
in the reversionary lease, which was a mere inter esse 
termini, — Llangattock (IjOrd) v. Watney, 
Combe, Kbid & Co., Ltd., [1310] A. C. 394 ; 79 
L. J, K. B. 559 ; 102 L. T. 648 ; 74 J. P. 194 ; 26 
T. L. R. 418 ; 64 8ol. .To. 456, U. L. 

Anvotaiiom : — Folld. Knlprht v. City of London Brewery Co., 

11912] 1 K. B. 10. Mentd. Mann, CrosHnian & I’anlin v. 

Land Uotrlstry lloglfltrar, fl918] 1 Ch. 202. 

414. Whether reversionary leases to 

be included.] — Llangattook (Lord) r, Watney, 
Combe, Reid & Co., I/td., No. 413, ante. 

415 . Reversionary interest com- 

mencing immediately on expiration of original 
lease.] — In 1875 the owner of licensed premises let 
them to a tenant for a term of forty years. In 
1888 by a deed which recited an agreement to 
grant an exi/ension of the lease he demised the 
premises to the tenant for a term of twenty-one 
years to commence immediately on the expiration 
of the forty years term at the same rent & subject 
to the same covenants as specifled in the original 
lease. In 1897 by a deed which recited an agree- 
ment to grant a further extension of the lease he 
demise d the premises for a further term of fifteen 
years to commence immediately at the expiration 
of the tw(‘nty-ono years term at the same rent & 
subject to the same covenants. Both these two 
last-mentioned leases contained a proviso that in 
the event of the forfeiture of th(' original lease they 
should be forfeited also. Tn 1910 the quarter 
s<588ions on the renewal of the tenant’s license 
imposed a compensation charge in respect of the 
promises under Licensing Act, 1904 (c. 23), s. 3 : — 
Held : for the purpose of determining the amount 
of the tenant’s “ unexpired term ” in the premises 
on the basis of which he was entitled to deduct 
a percentage of the compensation charge from his 
rent under that Act, the oiiginal lease & the 
extensions could not be treated as one term, & 
the deduction must be regulated by the unexpired 
portion of the original lease alone. — Knight v. 
(^iTY OF London Brewery Co., [1912] 1 K. B. 10 ; 
81 I.. .7. K. B. 194 ; 106 L. T. 504. 

416. “ Notwithstanding any agreement to the 
contrary — Agreement made after passing of Act.] 
— By Licensing Act, 1904 (c. 23), s. 3 (3), “ Such 
deductions from rent as are set out in the Second 
Schedule to this Act may, notwithstanding any 
agi’eement to the contrary, be made by any 
license holder who pays a charge under this sect.” ; 
— Held : the words ” any agreement to the con- 
trary ” include agreements made after the passing 
of the Act. — WooLER v. North Eastern 
Breweries, [1910] 1 K. B. 247 ; 79 L. J. K. B. 
138 ; 101 L. T. 909 ; 74 J. P. 113 ; 26 T. L. R. 
129, D. C. 

417. Agreement to pay charges formerly 

deducted.]— By Licensing Act, 1904 (c. 23), 

s. 8 (3), & Licensing (Consolidation) Act, 1910 
(c. 24), 8. 21 (3), it was provided that deductions 
from rent in respect of compensation fund charges 
imposed upon licensed premises ” may, notwith- 
standing any agreement to the contrary,’* be made 
by an license holder paying a charge tmder those 
sects. 


In 1906 defts., a brewery co., who were lessees 
of licensed premises at a yearly rent of £150 under 
a lease for fourteen years from June 24, 1902, 

g ranted under the Settled Land Act, 1862 (c. 38), 
y a previous tenant for life, deducted from their 
rent fiie compensation ^nd charges levied under 
the provisions of the Licensing Act, 1904 (c. 23). 
The tenant for life, who was an illiterate man, 
complained of the deductions &> defts. subsequently 
agreed that if he granted them a new lease for 
twenty-one years at the same rent of £150, they 
would pay the charges themselves. Accordingly, 
the tenant for life, without having any legal 
assistance or consulting the solr. to the settled 
trust estate, in exercise of liis statutory powers 
granted defts. a new lease of the licensed premises 
for twenty-one years at a yearly rent of £150, & 
defts. covenanted to pay the rent without 
deduction, & also to pay all rates, taxes, assess- 
ments & charges, including all payments to the 
compensation fund under the Licensing Act, 1904 
(c. 23), which then were or during the term shoyild 
be charged on the demised premises without making 
any deduction from rent in respect thereof. Defts. 
had paid the charges under the Licensing Act in 
fulfilment of their promise. 

In an ac tion by the remaindermen against defts. 
for declaration that the lease did not reserve the 
best rent that could reasonably be obtained, & 
was not binding upon them : — Held : there was 
no valid reservation in the lease of the real amount 
which was to be paid for the use of the premises ; 
the rent wliich was really reserved was £150, 
subject to the deductions, & no more, & was 
obviously in the circumstances, not the best rent 
that could bo obtained ; & therefore the new lease 
was not a valid lease under KSettled Land Act, 
1882 (c. 38), so as to be binding upon the re- 
maindermen.— P umford V. Butler (W.) & Co., 
1.TD., [J914J 2 Ch. 353 ; 83 L. J. Ch. 858 ; 111 
L. T. 408 ; 78 J. P. 457 ; 30 T. L. R. 556 ; 58 
Sol. Jo. 655. 

418. Settled reversion — Rights of tenant for 
life — Out of what fund deductions payable.] — 

The deductions wliich, under the Licensing Act, 
1904 (c. 23), a license holder is allowed to make 
from his rent in respect of charges imposed by 
quarter sessions to form a compensation fund for 
non-renewal of licenses under that Act are a 
charge upon the rent. In cases where the reversion 
is settled, a tenant for life has no right, in the 
absence of special directions in the will or settle- 
ment, to have any part of these deductions paid 
out of capital. — Re Smith, Smith v. Dodsworth, 
[1906] 1 Ch. 799 ; 75 L. J. Ch. 442 ; 94 L. T. 643 ; 
70 J. P. 169 ; 54 W. R. 449 ; 22 T. L. R. 412 ; 50 
Sol. Jo. 376. 

419. Reimbursement out of oompen- 

sation for compulsory surrender.] — Re Fox, Fox 
V. Moore (1911), 130 L. T. Jo. 484. 

420. Effect of ratable value — Whether to be 
taken into consideration.] — In estimating the 
ratable value of fully licensed premises the amount 
of the annual charge imposed in respect of the 
premises under Licensing Act, 1904 (c. 23), s. 3, 
cannot be deducted, the charge not being an 
expense necessary to maintain the premises in a 
state to command the rent thereof within Parochial 
Assessment Act, 1836 (c. 96), s. 1. — Waddle v. 
SUNDBRI*A.ND UNION, [1908] 1 K. B. 642 ; 77 
L. J. K. B. 609 ; 98 L. T. 260 ; 72 J, P. 99 ; 24 
T. L. R. 269 ; 62 Sol. Jo. 223 ; 6 L. G. R. 415 ; 
2 Konst. Rat. App. 606, C. A.; affg., [1906] 
2 K. B. 899, D. 0. 

Annotations .*---0oiisd. Whit© v. South Stoueham ABsessment 
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-Committee, [1915] 1 K. B. 103. Betd. Newport Union 
^^dlNi^ort Union e. Green, [1907] 2 K. 6. 400. 
^eot on assessments for Income tax .] — See 
Income Tax, Vol. XXVIII., p. 67, No. 291. 


Sect. 4.~PAYMENT OF COMPENSATION. 

Sub-sect. 1. — ^Amount Payable. 

See Licensing (Consolidation) Act, 1910 (c. 24), 
s. 20. 

421. How ascertained — What may be con- 
sidered.] — By the joint effect of Licensing Act, 
1904 (c. 23), s. 2 & Finance Act, 1844 (c. 30), 
s. 7 (.5), where the renewal of a license is refused 
under the former Act the amount of the com- 
pensation payable on such non-renewal is, in the 
absence of agreement, to be based on the price 
which the licensed premises “ would fetch if sold 
in the open market ” : — Held : (1) as amongst the 

E ossible purchasers in the open market would be 
rewers, & as the price which they would be willing 
to pay would depend upon the profits which they 
might fairly expect to make by the supply of 
liquor to the licensed premises, it was material 
to inquire into the quantity & quality of the trade 
previously done by the house under normal con- 
ditions & apart from any considerations of a 
personal or special character, such as the popularity 
of the license holder or the proximity of the 
licensed premises to the brewery ; (2) there could 
not, in addition to the brewer’s profit arising from 
the ownership of the premises & the supply of 
liquor thereto, be taken into consideration the 
possible profit which his tenant might expect to 
make by retailing the liquor so supplied. — 
Ashby’s Cobiiam Brewery Co., Petitioners, 
Re The Crown, Cobham, Ashby’s Staines 
Brewery Co., Petitioners, Re The Hand & 
Spear, Woking, [1900] 2 K. B. 754 ; 75 L. J, K. B. 
983 ; 95 L. T. 260 ; 70 J. P. 372 ; 22 T. L. R. 725 ; 
50 Sol. Jo. 684. 

Annotalions : — As to (1) & (2) Consd. Liverpool Oorpn. v. 
Walker, [1908] 2 K. H. 33 ; lie Hardy’H Crown Brewery 
& St. Pliillip’s Tavern, Manchester (1910), 103 L. T. 620 ; 
1. B. Conirs. v. Trnman, Haiibury, Buxton, (1913] A. (\ 
050. Refd. Wooton r. Lichfield Brewery (^o. (1915), 85 
L. J. Ch. 94. Generally » Mentd. Procter v. Tarry, [1915] 

2 K. B. 242. 

422. .] — The question of compensation 

for an ante- 1869 beerhouse, which had been recently 
rebuilt, was referred by quarter sessions to the 
Comrs. of Inland Revenue for the assessment of 
compensation. The brewers claimed for the loss 
of the license £1 ,250 but were only awarded £150 : 
— Held : the amount of compensation was a 
question of fact, & was to be ascertained by con- 
sidering, in view of all the circumstances, what sum 
an intending purchaser would give for the premises, 
based on the return of profits for the last 
seven years. The evidence here was that the 
profits were not more than the rent the premises 
would let for as a shop or private house, & therefore 
no compensation was payable to the brewers in 
respect of the loss of the license, but only in respect 
of the costs of alteration, loss on trade fixtures, & 
out-of-pocket expenses for cleaning the premises. — 
Re Lassblls & Sharman, Ltd., The Freemason’s 
Arms, Chester (1908), 72 J. P. 323 ; 52 Sol. Jo. 
534. 

Annotation : — ^Refd. Usher’s Wiltshire Brewery r. Bruce 
(1914), 6 Tax Gas. 399. 

423. Reference to Inland Revenue Com- 

missioners — Duty of commissioners to make in- 


quiries.] — Be Hardy’s Crown Brewery, Ltd, & 
St. Phujp’s Tavern, Manchester, No. 410, ante, 

424. .] — Where the renewal of a 

license has been refused by the compensation 
authority subject to the payment of compensation 
no obligation is imposed by the Licensing (Con- 
solidation) Act, 1910 (c. 24), or by the licensing 
Rules, 1910, upon the persons entitled to com- 

E ensation to submit any agreement that may have 
een arrived at as to the amount to the compensa- 
tion authority for their approval ; &, therefore, 
where no agi’eement is submitted the matter must 
be referred to the Inland Revenue Comrs, under 
r. 31 of the Licensing Rules, 1910. — R. v, Sheffield 
JJ., Ex p. Morrison, [1916] 1 K. B. 682 ; 86 L. J. 
K. B. 818; 114 L. T. 414; 80 J. P. 147; 32 
T. L. R. 241, D.C. 

425 , Appeal from— By compensation 

authority.] — Where the renewal of an old on license 
is refused by the compensation authority, &, in 
default of approval by the compensation authority 
of the amount of compensation agreed upon by 
the persons interested in the licensed premises, 
the amount is determined under Licensing (Con- 
solidation) Act, 1910 (c. 24), s. 20 (2), by the Inland 
Revenue Comrs., the compensation authority 
I have no right of appeal against tlie decision of the 
Inland Revenue Comrs. — Liverpool Compensa- 
tion Authority v. Inland Revenue Comrs., 
[1913] 1 K. B. 165; 82 L. J. K. B. 349 ; 108 
L. T. 68 ; 29 T. L. R. 169. 

426. Procedure.] — Where the 

Comrs. of Inland Revenue have determined under 
Licensing (Consolidation) Act, 1910 (c. 24), s. 20, 
the amount of compensation to be paid in respect 
of the non-renewal of an old on license, the delivery 
to the Comrs. by a person aggrieved by the decision, 
who desires to appeal therefrom to tlie High Ct., 
of a written statement, of the grounds of his 
appeal, as required by r. 1. of the Rules of tlu^ 
Supreme Ct. (Mnance Act), 1895, is a matt/cr of 
procedure or practice within the moaning of 
R. S. C., Ord. 68, r. 1. When, therefore, the state- 
ment is not delivered within the prescribed period 
of one month the ct. has power under Oni. 64, 
r. 7, to enlarge the time for its delivery. 

The delivery to the Comrs. of a written state- 
ment of the grounds of appeal is tlui first step in an 
appeal to the High Ct. against the decision of the 
Comrs., & is not a condition precedent t/o the 
aggrieved person’s light of appeal. — Re Plymouth 
Breweries, Re Prince Arthur Public IfoirsB, 
Plymouth, (1918] J K. B. 573; 87 L. J. K. B. 
1015; 119 L. T. 484. 


Sub-sect. 2.-— To Whom Payable. 

427. “ Persons Interested — Freeholder — 
Licensed premises on copyhold land.] — (1) The 

committee of quarter sessions appointed under 
Licensing Act, 1904 (c. 23), when holding a supple- 
mental meeting for the purpose of settling the 
shares in which the compensation money is to be 
divided among the persons entitled to compensa- 
tion, has power to state a case for the opinion of 
the K. B. Div. 

(2) The freehold in all the copyhold lands in a 
manor was vested in applts., who were entitled 
to all the usual manorial rights, including a fine 
on the admittance of a tenant. A beerhouse was 
situate on copyhold land within the manor of 
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*e eonoidered.] — Re Plummer (1^25). 
J5 8. R. N. 8. W. 129 ; 42 N. B. W. 
V. N. 16.~AUS. 


421 11. .] — R. V , Rogers 

(1900), 11 Bxch. a R. 257 ; 27 C. L. T. 
609.— CAN. 
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which respB. were copyhold tenants holding the 
same by copy of ct. roll. Applts. were registered 
as owners of the beerhouse. The renewal of the 
license of the beerhouse having been refused : — 
Held : applts. were persons interested in the 
licensed premises as owners, Sc were, therefore, 
entitled to share in the compensation money. — 
ECC3LE8IA8TICAL COMRS. FOR ENGLAND V, PAGE, 

[1911] 2 K. B. 040 ; 80 L. J. K. B. 1346 ; 105 
L. T. 827 ; 75 J. P. 648, D. C. 

428. Trustees for debenture-holders — 

Interest payable to mortgagor in possession.] — 

Where a co. has specifically mortgaged leaseholds 
to trustees to secure debenture stock, the trustees 
will be entitled to receive the compensation money 
awarded to the co. under Licensing Act, 1904 
(c. 23), in respect of the refusal of the licensing 
authority to renew the license of a leasehold beer- 
house included in the security ; but the mtgore., 
being in possession, will be entitled to tlic interest 
received in respect of the investment of such com- 
pensation money until the security becomes en- 
forceable. — Law Guarantee Sc Trust Society. 
Ltd. V. Mitctiam & (’ream Brewery Go., Ijtd., 
11900] 2 Oh. 98 ; 75 L. J. Gh. 550 ; 94 L. T. 809 ; 
54 W. K. 551 ; 22 T. L. Ji. 499. 

AnnotiULonn : ~ Expld. Dawson v. DiuIuio’h Tadcafitor 
Broworloa, flSOfj 2 Ch. 3/i«. Polld. NoakoH V. NoakoH, 
119071 1 Ch. 04. Apld. Bcnt'H Browory C'o. v. DykoH 
(1909), 100 L. T. 470. Reid. Birkin v. Smith, U9091 
2 K. B. 112. 


429. 


-.] — A brewery co. by deed con- 


veyed all its licensed premises to trustees to secure 
an issue of debenture st^ok. The deed empowered 
the trusteed to permit the co. to hold Sc enjoy the 
mtged. premises until the security became enforce- 
able, wfiich event had not happened. Sc provided, 
clause 20, that at any time i)eforo the security 
became enforceable the trusLies might with the 
concuiTence of the co. sell, lease Sc exchange any 
of the mfcgod. premises Sc also “ settle, adjust, refer 
to arbn., compromise Sc arrange all ... con- 
troversies, questions, claims Sc demands what- 
soever, open, unsettled or pending with any 
person or persons in relation to the mtged. i>re- 
mises,” Sc also generally might “ act in relation 
to the mtged. premises in such manner as the 
trustees might think expedient in the interests of 
the stock -hold era,” & declared, clause 21, “ that 
the trustees should hold all capital moneys arising 
under clause 20,” upon trust for investment in 
{inter alia) other licensed premises. The deed also 
contained the usual trust investment clause. The 
licensing authority having refused under the 
powers of Licensing Act, 1904 (c. 23), to renew the 
license of one of the licensed premises comprised 
in the trust deed compensation was awarded under 
the Act to the co. in respect thereof. The 
trustees^ were not parties to the compensation 
proceedings : — Held : (1) the compensation money 
must be paid to the trustees of the debenture deed ; 
(2) the compensation proceedings were a “con- 
troversy in relation to the mtged. premises” 
within the moaning of clause 20, Sc therefore the 
compensation moneys were “ capital moneys 
arising under clause 20 ” which the trustees couid 
in the exercise of their discretion apply under 
clause 21 in the purchase of other licensed pre- 
mises.— N oakes V, Noakes & Oo., Ltd., [1907] 
1 Oh. 64 ; 76 L. J. Oh. 161 ; 96 L. T. 006 ; 71 
J. P. 130 ; 23 T, L. R, 16 ; 14 Mans. 28. 

An^aii^ .*—^8 to (1) Apld. Dawaon t>. Bralme’s Tadcastor 

BreweriM, [1907] 3 Ch. 369 ; Bent’s Brewery Co. v. 

fix??? Bladen. Dando v. Porter, 

1 Gh. 45.) Bsfd. Blrkln 

V. Smith, [1909] 2 K. B. 112. 


430 . Compensation part of capital 

moneys — Power of trustees to invest.] — A brewery 
CO. assured all its licensed premises to trustees 
upon the trusts of a debentiu?e trust deed, which 
was in the usual form, for securing an issue of 
debenture stock, the premises being held by the 
trustees on trust to permit the co. to hold Sc enjoy 
the same & to carry on thereon the business of the 
CO. until the security thereby constituted became 
enforceable, which event had not happened. Sc 
then upon the usual trust for sale Sc conversion. 
The deed provided by clause 17 that at any time 
before the security thereby constituted became 
enforceable the trustees might (inter alia) sell Sc 
convert or concur in selling Sc converting, all or 
any of the mtged. premises in the same manner as 
they could do if the primary trust for conversion 
had then arisen ; &, by clause 18, that the trustees 
should hold the capital moneys arising under 
clause 17 upon trust to lay out the same in (inter 
alia) the purchase of the licensed premises suitable 
to be held for the purposes of the co. ; — Held : 
moneys paid under Licensing Act, 1904 (c. 23), 
for compensation for the licence of one of the 
mtged. premises comprised in the trust deed were 
capital moneys arising under clause 17 as above 
set out, Sc were applicable under the provisions 
of clause 18. — Dawson v. Bratme’s Tadcaster 
Breweries, Ltd., [1907] 2 Ch. 359 ; 76 L. J. Ch. 
588 ; 97 L. T. 83 ; 14 Mans. 254. 

AnnotationH : — Folld. Me Bentley’s Yorksliire Breweries, 

11909] 2 (’h. 009. Apld. Me Bladon, Dando v. Porter, 

11911] 2 Ch. 350. {See [1912] 1 Ch. 45.) 

431. .] — Wliere a brewery 

co. has execut(Hl a trust deed to secure debentures 
with the usual clause i)roviding that the trustees 
shall on the co.’s application sell or concur in 
selling any part of the mtged. premises & hold 
the proc(‘ed8 on trust for reinvestment, Sc the 
licenses of part of the mtged. premises have been 
taken away under Licensing Act, 1904 (c. 23), 
such a proceeding is a sale Sc the compensation 
moneys awarded under the Act are “ purchase- 
moneys ” or “ capital moneys ” within the meaning 
of the trust deed. 

The trustees in such a case, if possessed of the 
requisite powers, may invest the “ purcliase ” or 
“ capital moneys ” in the purchase or on mtge. of 
licensed properties, &, if so advised, in the purchase 
or on mtge. of licensed premises of the co . — Re 
Bentley’s Yorkshire Breweries, Ltd., [1909] 
2 Ch. 009 ; sub nom. Re Bentley (H.) Sc Co.’r 
Trust Deed, Charlesworth v. Bentley’s 
Yorkshire Breweries, Ltd., Re Bentley’s 
Yorkshire Breweries Trust Deed, Day v. 
Bentley’s Yorkshire Breweries, Ltd., Charles- 
worth V. Bentley’s Yorkshire Breweries, 
Ltd., 78 L. J. Ch. 704 ; 101 L. T. 488 ; 63 Sol. Jo. 
715 ; 16 Mans. 296. 

432. Equitable mortgagees — Mortgage to 

lessees to secure payment of costs of improvements.] 

— A lessor, the owner in fee of a licensed public- 
house property, gave the lessees an equitable mtge. 
of the premises to secure the payment by the lessor 
to the lessees at the end of the term, which expired 
in 1911, of the cost of certain improvements made 
by the lessees. The cost of the improvements was 
agreed to be whatever might be the excess in value 
of the premises at the end of the term over iB910. 
The renewal of the license was refused in 1907, 
Sc the lessor was awarded by quarter sessions 
£1,000 as compensation in respect of his interest 
in the premises under Licensing Act, 1904 (c. 23). 
The present value of the premises without the 
license was alleged to be over £910 : — Held : the 
£1,000 was subject to the mtge., as it formed part 
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of the premises, but that the lessor need not account 
to the lessees for it. 

The ct. directed the £1,000 to be invested in the 
joint names of the lessor &> the lessees until the 
end of the term &; the interest thereon to be paid 
to the lessor. — Bent's Brewery Co., Ltd. v. 
Dykes (1909), 100 L. T. 476 ; 73 J. P. 227 ; 25 
T. L. B. 347 ; 63 Sol. Jo. 302. 

Annoiaiion .—Reid. Birkln V Smith, [1909] 2 K. B. 112. 

433. Co-owners — Of leasehold interest.] — 

Pltfs., who claimed that they & others being the 
children of one B., deceased, were interested as 
tenants in common with deft, in a lease of certain 
licensed premises, of which deft, was in possession 
through his tenant, brought an action in the Ot. 
of Ch. of the County Palatine of Durliam, asking 
for a sale of the property in lieu of partition. In 
that action deft, consented to judgment for an 
inquiry as to who were the persons interested 
in the property, & for an account of the rents Sc 
profits received by him ; Sc by this judgment 
by consent it was further ordered that, if it were 
certified by the registrar of the ct. that all persons 
interested in the property who were necessary 
arties were before the ct., the property should 
e sold with the approbation of the registrar. Sc 
the money to arise by the sale should be iiaid into 
ct. to the credit of the action, subject to further 
order. By the certificate of the registrar made in 
pursuance of the judgment, it appeared that pltfs. 
Sc the other children of K. were entitled to one 
moiety, Sc deft, was entitled to the other moiety, 
of the leasehold interest. Before any sale of the 
property was effected, the renewal of the license 
m respect of the premises was refused by the 
compensation authority under the licensing Act, 
1904 (c. 23), ss. 1, 2, the amount to be paid as 
compensation to the persons int^^rested in the 
premises Was determined by the Inland Be venue 
Comrs. under sect. 2, sub-sect. 2, of that Act to 
be £900. A supplemental meeting of the com- 
pensation authority was subsequently held under 
Licensing Buies, 1904, to determine the shares 
in which the compensation money should be divided 
amongst the persons interested in the premises. 
The Eccles. Comrs., who were the owners of the 
reversion on the lease, made no claim to any 
portion of the amount. A claim was made at tlie 
supplemental meeting on behalf of the children of 
B., who had not sent to the compensation authority 
any notice of claim as required by Licensing 
Buies, 1904, r. 21, to be treated as interc^sted 
in the licensed premises, but the compensation 
authority refused to entertain their claim, or to 
hear them, on the ground that they had not 
complied with the provisions of r. 21, Sc pro- 
ceeded to apportion the amount of the com- 
pensation as follows, namely £835 to deft., who 
had been registered as the owner of the premises 
in the register of licenses, Sc £65 to the holder 
of the license, his tenant. Deft, having received 
the £835 so apportioned, an application was made 
on behalf of the cliildren of B. for an order that 
he should bring that sum into ct., Sc the Chancellor 
of the County Palatine granted that application : — 
Held : the determination of the compensation 
authority with regard to the shares in which the 
compensation was to be divided between the 
vajpious interests in the premises did not deter- 
mine the rights of the co-owners of the leasehold 
interest in the licensed premises infer Sc deft, 
was bound to bring the amount paid to him into 
ct. to the credit of the action. — Birkxn v. 
Bmoth. [1909] 2 K. B. 1 12 ; 78 L. J. K. B. 739 ; 100 
L. T. 836 ; 73 J. P. 306 ; 25 T. L. B. 499, C. A. 


434 , Legatee of business — Licensed pre- 

mises devised apart from business — Business dis- 
continued before compensation awarded.] — Where 
a lease of licensed premises, the premises having 
been devised separately from the business of beer 
retailer, has been granted by the tenant for life 
Sc is subsisting when the compensation on refusal 
to renew the license is grants, a legatee of the 
business has no interest in the premises or re- 
versionary goodwill of the business carried on upon 
them, entitling him to participate in the com- 
pensation fund apportioned to the owner of the 
premises. — Re Spurge, Culveu v. CoLUirrr (1911), 
104 L. T. 069 ; 75 J. P. 410 ; 55 Kol. ,lo. 499. 

436 . Tenant for life Sc remainderman — 

Premises part of settled estate.] — Where licensed 
premises form part of a settled estate, & the license 
IS extinguished under th(» provisions of Licensing 
Act, 1904 (c. 23), the proportion of the compensa- 
tion allocated t/O the freeholder of the premises 
represents capital money of the estate.-- Re 
Bladon, Dando V. Porter, [1912) 1 ('h. 45; 81 
L. J. Ch. 117 ; 105 L. T. 729 ; 28 T. L. B. 57, (]. A. 
Amwtaium : — Distd. lie WilliaiUH’ Holtlnit , William^ WM»n 
r. Williams, 11922] 2 Ch. 7.M). 


Sub-sect. 3. — Apportionment. 

436. By compensation authority — Power to state 
case for opinion of King's Bench Division.] — 

Ecclesiastical Comrs. for England v. J^ac^e, 
No. 427, 

437. Re-hearlng — By certiorari or man- 

damus.] — The renewal of the license of a public- 
house was refused in June, 1911, subject to com- 

E ensation, <fe the lessees of the premises, who won* 
rewers, claimed to be entitled to a share in tlu^ 
compensation money. Their lease was for 
fourteen years from Michaelmas, 1904, it con- 
tained, amongst others, a proviso that if the re- 
newal of the license was refused the leas(^ should 
cease Sc determine on Sept. 29 next aft(*r such 
refusal, Sc the lease therefore earner to an end on 
Sept. 29, 1911, seven years before its ordinary 
expiration. It having been detennined by the 
High Ct. that the lessees were entitled to b(‘ treatf*d 
as persons interested in the premises, tlie conqxmsa- 
tion authority in dividing the agreed compensation 
money of £070, gave £750 to the owner, £90 to the 
licensee, & £10 to the lessees. Tlie lessees having 
comx)lained that they had not been award t*d any 
compensation in respect of the seven years after 
Michaelmas, 1911, which alone they claimed, 
obtained rules for certiorari Sc mandamuH : —Held : 
as to the certiorari, as the order made by the com- 
pensation authority was good on the face of it 
there was no ground for panting the writ ; (2) as 
to the mandamus, whether they were right or 
wrong in their decision upon the question of law 
arising on the construction of the proviso in the 
lease or upon the facts, the ct. could not interfere 
by mandamus, as at the utmost it would bo an 
erroneous decision on matters within their juris- 
diction. — R. V. Cheshire JJ., Ex p. Heaver (1912), 
108 L. T. 374 ; 77 J. P. 33 ; 29 T. L. H. 23, 1). C. 

438. .] — Ex p, Bisinq Bun Beer- 

house, CWMTILLERY, MONMOUTIi, FREEHOLDERS 
(1912), 76 J. P. Jo. 495, D. C. 

439, .] — Wliere a comnensation 

authority in dividing amongst the persons mtorested 
the compensation money agreed upon or awarded 
to be paid in respect of the refu^ to renew an 
old on license have not taken into consideration 
any extraneous matters which by law ought not to 
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have been taken into consideration or mattere 
which are altogether outside the ambit of their 
jurisdiction, their decision is final, &, however 
erroneous it may be either in law or in fact, the 
ct. will not grant a mandamus for the purpose of 
reviewing it. — B. v. MoNMOurasHinE JJ., Ex p. 
Nevill (1913), 109 L. T. 788 ; 78 J. P. 9 ; 30 
T. L. B. 26, C. A. 

440. By county court — Appeals from.] — Where, 
under Licensing Act, 1904 (c. 23), s. 2 (3), quarter 
sessions having referred the division of the sum 
fixed as compensation to be paid for the extinction 
of a license among the persons interested in the 
licensed premises to the county ct. & the amount 
to be received thereout by the license holder having 
been settled by agreement between tlie parties, 
the residue had to be apportioned between the 
lessees of the premises for a term of years, who 


were brewers, & the freeholders, which apTOition* 
ment the county ct, judge made on the ba^ of 
the 8 per cent, interest table ; — Held : (1) there 
was no ride or presumption of law, either general 
or applicable to the circumstances of the particular 
case, by which the county ct. judge was bound to 
treat the respective interests of the parties as 4 
per cent, investments, or to adopt the 4 per cent, 
interest table for the purpose of making the 
division ; (2) the valuation of the respective 

interests in the compensation money was entirely 
a question of fact to be determined by him upon 
the circumstances of the particular case ; (3) his 
determination of that question was not subject 
to review by the High Ct. : — Qu. : whether in 
such a case there is any right of appeal from the 
county ct. judge. — Liverpool Corpn. v. Walker 
(Peter) & Ron, Ltd., [1908] 2 K. B. 33 ; 77 
L. J. K. B. 700 ; 99 L. T. 231 ; 72 J. P. 233 ; 24 
T. L. B. 443, C. A. 

Annotations .'—ConBd. R. v. Monmouthshire JJ.. Ex p, 
Nevill (1913). 109 L. T. 788. ReM. II. v. Cheshire JJ., 
Ex p. Heaver (1912), 108 L. T. 374. 


Part VIII. — Decisions 

Sect. 1.— APPEAL TO QUARTER SESSIONS. 

Hub-hrct. 1. — Nature of Appeal. 

See Licensing (Consolidation) Act, 1910 (c. 24), 
s. 29. 

441. Amounts to a rehearing.] — Wiiifpen v. 
Mallinu (or Maidhtone) JJ., No. 478, post. 


Run-SKfT. 2. — Who may Appeal — “ Persons 
Agorievf.d.” 

See Licensing (C/onsolidaiion) Act, 1910 (c. 24), 
SB. 29 (1), 99 (2). 

442. Who are “persons aggrieved” — Persons 

Immediately aggrieved.) — The statute 9 Cleo. 4, 
c. 61, for regulating the granting of licenses to 
innkeepers, etc., by sect. 27 enacts “ That any 
person who shall think himself aggrieved by any 
act of any justice done in execution of that 
Act may appeal against such act to the quarter 
sessions,” etc . : — Held : the words ” persons who 
shall think himself aggrieved ” moan a person 
Immediately aggrieved os by refusal of a license 
to himself by fine, etc., & not one who is only 
consequently aggiicved ; &, tliorofore, where 

magistrates had granted a license to a party to 
open a public-house not before licensed, within 
a very short distance of a licensed public-house 
the occupier of the latter house could not appeal 
against such giant. — B. v. Middlesex JJ, (1832), 
3 B. & Ad. 938 ; 1 L. J. M. O. 68 ; 110 E. B, 345. 
Annotations : — ^Apld. Garrett v. Middlesex JJ. (1884), 12 

6. H. 1). 620. ^eld. H. r. Surrey JJ. (1888), 52 J. P. 423. 

Mentd. Drapers* Co. v. Hadder (1892), 67 J. P. 200. 

443. Trade rival.] — B. v, Middlesex JJ,, 

No, 442, ante. 


of Licensing Justices. 

444 , Person to whom license refused.] — 

B. V. Deane, No. 456, post. 

445, Owner of premises.] — The appeal 

clauses of 9 Geo. 4, c. 01, are incoi'porated in 
Licensing Act, 1874 (c. 49), s. 15, & therefore when 
the license of a public-house keeper is forfeited 
by conviction under Licensing Act, 1872 (c. 94), 
s. 9, & the owner of the premises duly applies 
under Licensing Act, 1874 (c. 49), s. 15, to special 
sessions for a license & it is refused, ho has a right 
of appeal to quarter sessions. — H. v. West Biding 
JJ. (1883), 1 1 Q. B. D. 417 ; 48 J. P. 149 ; sub nom. 
Newton v. West Biding Yorkshire JJ., 62 

L. J. M. C. 99, D. O. 

Annotation ; — Distd. It. v. Andover JJ. (1886), 16 Q. H. D. 
711. 

440 , Conviction of licensee — License 

forfeited.] — Wliere a licensed person is convicted 
of an offence under Licensing Acts, 1872, 1874, & 
the justices direct the conviction to be recorded on 
his license, the owner of the licensed premises, who 
was not & could not have been a party to the pro- 
ceedings before the justices, is not a ” person 
aggrieved ” within Licensing Act, 1872, s, 52, & 
has no right of appeal against the order. — B. v. 
Andover JJ. (1886), 16 Q. B. D. 711 ; 55 L. J. 

M. O. 143 ; 55 L. T. 23 ; 50 J. P. 549 ; 34 W. B. 
456 ; 2 T. L. B. 546, D. 0. 

447 , Death of licensee — Refusal to 

renew.] — Justices at a general annual licensing 
meeting refused to renew a license to sell 
intoxicating liquors at a certain house on the 
^unds that the house had not been well con- 
ducted & that the fitness of the license holder was 
unsatisfactory. The license holder appealed to 
the quarter sessions. The owners of the house 


PART VIII. SECT. 1, SUB-SECT. 1. 


441 i. ..ImuuntK to a rehearing ,] — 
An appeal to quarter Boaslons from an 
order made by a lioeualng ct. ahoidd be 
by way of a rehearing. — S wkbnky v. 


Am. 


,iC. L. 11.716.— 


PART VIII. SECT. 1, SUB-SECT. 2. 

d. Who are ** persons aggrieved ** 
— Besident of Heensing district .] — On 
the hearing of an application to the 


lioeuslng ot. for a pnblioan’a lioenae, 
W., a resident of the lioensing district, 


api) 06 kred Sc gave eridonoe in opposi- 
tion to the application : — Held : W. 
was a person aggrieved ** within 
Liquor Act, 1898, a. 108, Sc oonld 
appeal to quarter sessions . — Ex p. 
Oann (1901). 1 8. R. N. a W. 262 ; 
18 N. S. W. W. N. 186.— AUS. 


r, .} — To entitle a resi- 

dent of a lioensing distriot to appeal 
from an order granting a license he 
must become an objector by presenting 


a petition nnder Liquor Act, s. 30, 
state his objection in open ot.. Sc 
formally make himself a party to the 
proceedings . — Ex p. Rosa (1908), 8 
B. R. N. S. W. 268 ; 19 N. S. W. W. N. 
202.— AUS. 

t. .1 — Ex p. Thomas 

(1903), 3 a R. N. a W. 488 ; 20 N. S. 
W. W. N. 184.— AUa 

446 i. Oumer of premises.} — 

CULLINOWORTH ESTATK V. HAMILTON 

(1923), 44 N. L. R. 89.— S. AF. 
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also appealed as being persons thinking themselves 
_ieved by the rem^ within Licensing (Con 
^Sdation) Act, 1910 (c. 24), s. 29. Before the 
hearing of the appeal the license holder died, & 
letters of administration were granted to his widow : 
— Reid : (1) the widow of the license holder was 
entitled to maintain the appeal ; (2) the owners 
of the house were “ persons thinking themselves 
aggrieved by the refus^ ” within the above Act. — 
CooiCE V. Cooper, [1912] 2 K. B. 248 ; 105 

L. T. 818 ; 76 J. P. 67 ; sub nom. Cooke v 
Bolton JJ., 81 L. J. K. B. 648, D. C. 

AnnoiaiUm : — OeneraUy, Refd. U. v. Salford Hundred JJ, 

[1012] 2 K. B. 507. 

448. Mortgagee with power of attorney to 

procure transfer.] — The tenant & occupier of a 
house, licensed for the sale of beer on the premises 
in 1876 assigned all his interest in the premises 
for the residue of his term of years, & the benefit 
of the license, to applts. by way of first mtge. to 
secure the repayment of moneys advanced by 
them ; & by the mtge. deed irrevocably constituted 
applts. his attorneys, in his name, & as his act & 
deed, to do all acts necessary to procure a transfer 
of the license. In 1883, the moneys secured by 
the mtge. being still unpaid, the occupier sent a 
written application for a renewal of his license 
to the justices at their annual licensing meeting, 
& they adjourned the hearing of the application. 
At the adjourned hearing applts. applied, as mtgees. 
& under their power of attorney, for a renewal 
of the license to the occupier, who appeared, but 
staled that he did not wish for a renewal. No 
objection was made to the renewal on any of the 
grounds specified in 32 & 33 Viet. c. 27, which 
Act applied to the occupier’s license. The justices 
refused the application, & applts. appealed to 
quarter sessions in their own names as mtgees., 
& also as attorneys of the occupier, & in his name, 
A" for & on his behalf. At the hearing the occupier 
again appeared, & stated that he did not wish the 
license to be renewed, & the quarter sessions there- 
upon affirmed the order of the licensing justices : — 
Held : applts. were persons aggrieved, within 
9 G^. 4, c. 61 , a. 27, by the refusal of the licensing 
justices to renew the occupier’s license ; & 

were therefore entitled to appeal to quarter 
sessions ; upon the facts stated the licensing 
justices <fc the ct. of quarter sessions were bound 
to grant the application of the applts. for a renewal 
of the license to the occupier, — Garrett v. 
Middlesex J.T. (1884), 12 Q. B. J). 620 ; 32 W. K. 
640 ; sub nom. Garrett v. St. Maryt.ebone 
liiCENSiNG JJ., 53 1j. j. M. C. 81 ; sxdj nom. R. v. 
Garrett, 48 J. P. 357, I). C. 


appeal to quarter sessions was dismissed upon the 
ground that the application to justices was not an 
application for the renewal or transfer of a license 
under 9 Geo. 4, c. 61, ss. 4 & 14, & that the right of 
appeal had, therefore, been taken away by 
Licensing Act, 1872 (c. 94), s. 75, & ached. II. :~~ 
Held : the quarter sessions were wrong ; the 
application was one for a renewal or transfer of a 
license under 9 Geo. 4, c. 61, ss. 4 & 14, & the right 
of appeal was, therefore, preserv’^ed by the exception 
contained in Licensing Act, 1872 (c. 94), sched. II. 
— Thornton v. Clegg (1889), 24 Q. B. D. 182 ; 
59 L. J. M. O. 6 ; 61 L. T. 562 ; 53 J. P. 742 ; 38 
W. R. 100, D. C. 


Sub-sect. 3. — In What Cases Appeal lies. 
A. Eeyiewah 

See Licensing (Consolidation) Act, 1910 (c. 24), 
s. 29. 

Renewal of licenses.] — See Part IV., Sect. 2, 
sub-sect. 7, B., ante. 

450. Where license forfeited— Previous refusal 
to renew.]— B. v. Herefordshire JJ. (1874), 38 
J. P. Jo. 758. 

451. Justices acting on unsworn evidence — 
Fact taken as admitted at hearing.] — K. v. Kent 
JJ., No. 348, ante. 

452. Beer retail oft license — Beer Dealers Retail 
Licenses Act, 1882 (c. 34), s. 1.] — The right of 
appeal to quarter sessions, from a refusal of 
licensing justices to renew a e(‘rti6cate for a license 
to sell beer not to bo consumed on the premises, 
has not been taken away by the above sect. — 11. v. 
Bchneider (1883), 11 Q. B. D. 00 ; 47 J. P. 376 ; 
sub nom. Downing v. Hciinktder, 52 L. J. M. C. 
51 ; 48 L. T. 482, 1). C. 

Annointion : — Refd. B. v. Wakofloltl, etc., WoHtiiiorelaud JJ. 

(18H8). 58 L. T. 4l>4. 

453. Provisional license— Licensing Act, 1874 
(c. 49), s. 22.] — R. V. London County JJ., No. 
323, ante. 

454. Refusal subject to compensation— By whole 
body of county borough Justices.] —Where the whole 
body of justices of a county borough acting as the 
compensation authority under the lacensing Act, 
1904 (c. 23), refuse to renew an on lici'iise subject 
to compensation, no appeal lies from their decision 
to the quarter sessions of the county under 9 Geo. 
4, C. 61, 8. 27. — R. V. SOUTIIAMPT’ON JJ., [1906] 
1 K. B. 505 ; syib nom. R. v. »SouTnAMi»TON JJ„ 
Ex p. Puller, Smith Turner, 75 L. J. K. B. 
322 ; 94 L. T. 442 ; 70 J. P. 137 ; 54 W. B. 530 ; 
22 T. L. B. 345, D. C. 


Annotation : — Distd. H. v. Andover JJ. (1880), 10 Q. B. D. 

711. 

449. Incoming tenant.] — By Licensing 

Act, 1872 (c. 94), s. 76, & sched. II., & 9 Geo. 4, 
c. 61, ss. 27-29, which gave a right of appeal to 
quarter sessions to any person aggrieved by any 
act of justices done in the execution of that Act, are 
repealed, except so far as they relate to ** the 
renewal of licenses or to the transfer of licenses 
under sects. 4 & 14 of the same Act.” The out- 
going tenant of a licensed house wilfully refused 
or neglected to apply for a renewal of the license, 
&> left the house on the day of the last adjourn- 
ment of the general annual licensing m^ing. 
The new tenant applied at a special sessions 
for the grant to himself of a license under 9 Geo. 4, 
c. 61, s. 14, but his application was refused. An 


B. Transfer, 

Sec Licensing (G-onsolidation) Art, 1910 (c. 24), 
8. 29. 

Transfer of licenses.] — See Part IV., Sect. 2, 
sub-sect. 7, B., ante. 

455. Provisional license — Licensing Act, 1874, 
(c. 49), s. 22.]— B. V. West Biding JJ., No. 446, 
ante. 


Sub sect. 4.— -To What Court. 

See Licensing (Consolidation) Act, 1910 (c. 24), 
w.29(l), (2), 72(2). . . ^ 

456. Borough with separate court of quarter 
sessions — Whether to recorder.] — Under 9 Geo. 4, 


PART Vin. SECT. 1, SUB-SECT. 8.— A. 

a. Where premises rebuiU — During 
currency of license — Identity not lost.) 
—Where the identity of demolished 


premises was not changed by their 
reoonstmetioD, or the existing license 
bronirht to an end : — Held : the 
tenant's application was not for a new 


llceniws & quarter sessions had juris 
diction to entertain an iwipeol.— 
STKvnNSON V, Huntkr (1903), 5 F. 
(Ct. of Bess.) 761.— SCOT. 
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Sect, 1. — Appeal to quarter eeeeione: Svb-eecte, 4, 
6, 0, 7, 8 cfc 9, A J] 

c. 61, s. 27, an appeal lies to the county quarter 
sessions against the refusal of justices in special 
sessions to grant an alehouse license. In a borough 
having a separate ct. of quarter sessions under 
6 & 6 Will. 4, c. 76, s. 103, the recorder cannot try 
an appeal against such refusal, that power being 
withheld from him by sect. 106. But an appeal 
against refusal of a license by justices of such 
borough may still be tried at the county sessions. 
5 & 6 Will. 4, c. 76, s. Ill, excluding the county 
justices from jurisdiction in any part of such 
borough, relates only to jurisdiction exercised 
out of sessions. — R. v. Deane (1841), 2 Q. B. 90 ; 
1 Gal. & Dav. 292 ; 10 L. J. M. C. 126 ; 6 Jur. 
1131 ; 114 E. R, 39. 

jiniujtaiion : — Folld. 11. v. Cockburn (1854), 4 E. & B. 265. 

467. .]— By 5 & 6 Will. 4, c. 76, 

s. 106, the recorder of a municipal borough has no 
power in quarter sessions to hear an appeal against 
a refusal to grant a license for keeping an inn. — 
R. V. Cockburn (1864), 4 E. & B. 265 ; 1 19 E. R. 
102 ; Md) nom, R. v, Brirtob Recorder, 24 L. J. 
M. 0. 43 ; 24 L. T. O. 8. 156 ; 19 J. P. 342 ; 
1 Jur. N. S. 373 ; 3 W. R. 69. 

Refd. Brown v. NicfiolHon (1858), 5 C\ B N. S. 

468. 

458. Order for structural alterations 

on renewal.] — An appeal from an order of licensing 
justices for a city or borough having a separate ct. 
of quarter sessions made under Licensing Act, 
1902 (c. 28), s. 11 (4), by which, on i*enewing 
a license, the licensing justices direct certain 
structural alterations t-o be made in tliat part of 
the premises where intoxicating liquor is sold or 
consumed, lies to the recorder of ilu^ city or 
borough.- -R. v, Bath Recorder, |1904] 2 K. B. 
570 ; 73 L. ,1. K. B. 848 ; 91 L. T. 383 ; 68 .1. P. 
438 ; 63 W. R. 262 ; 20 T, \u R. 626 ; 18 Sol. .lo. 
493, D. i\ 

tinnotalim 11. r. Shaim, [1910] 2 K. B. 418. 


SnB-SE(T. 6. — NcvricE op Appeal. 

See Licensing (Consolidation) Act, J9J0 (e. 24), 
s. 29 (3). 

Time within which notice must be glven.1 —See 

licensing (Consolidation) Act, 1910 (c. 24), s. 29 (3). 

Appeals by ** persons aggrieved.**]— aSVc Sub- 
sect. 2, ante. 

459. Contents of — Statement that appellant party 
aggrieved.]— R. v. Ehhex .IJ. (1847), 10 L. T. O. S. 
87 ; 11 J.P. Jo. 854. 

460. Service — Summary Jurisdiction Act, 1879 
(c. 49), ss. 31, 33 — On magistrates’ clerk.]— R. 

V. Glamorganshire JJ., K. v, Pontypool JJ., 
No. 647, post. 

461. On superintendent of police.] — 

The above Act provides by sect. 31 that where any 
person is authorised to appeal from the conviction 
or order of a ct. of summary jurisdiction to a ct. 
of general or quarter sessions he may appeal to 
such ct. subject to the conditions & regulations 
following. Applt. shall within the prescribed time 
or, if no time is prescribed, within 7 days after 
the day on which the said decision of the ct. was 
given, give notice of appeal by serving on the other 
party & on the clerk of the ct. of summary juris- 
metion, notice in writing of his intention to appeal 


& of the grounds of such appeal. An application 
having been made to licensing justices for the 
renewal of the license of an old beerhouse the 
superintendent of police for the district opgosed 
the application & the renewal was refused 
this refusal appets. appealed to ct. of quarter 
sessions & served the notice of appeal upon the 
licensing justices but not upon the superintendent 
of police : — Held : the superintendent of police 
was “ the other party ” within the above sect. 
& should therefore have been served with the 
notice of appeal & further that as appets. had 
availed themselves of their right to appeal to 
quarter sessions they could not now ask that the 
licensing justices should be ordered to rehear the 
application. — R. v, Bristol Licensing JJ., R. 
V, Gloucestershire JJ. (1893), 68 L. T. 226 ; 
57 J. P. 486 ; 41 W. R. 379 ; 9 T. L. R. 273 ; 
37 Sol. ,To. 269 ; 5 R. 276, D. C. 

Anm>i(tiion : — Apprvd. R. v. Kent JJ., [1896] 2 Q. B. 306. 

462. Time of service.] — Notice of appeal 

from the licensing justices at quarter sessions under 
9 Geo. 4, c. 61, s. 57, should now be given in 
accordance with the provisions of Summary 
Jurisdiction Act, 1879 (c. 49), s. 31 (2), witlun 
seven days after the day on which judgment was 
given. —K. v. West Riding of Yorkshire JJ., 
Ex p. Hawkins (1896), 64 L. J. M. 0. 192, 1). C. 

463. Effect — Whether application for mandamus 
barred — Failure of application.] — The licensing 
justices of P. gave notice that they intended to 
object to the renewal of certain licenses, having 
themselves previously taken steps to get informa- 
tion as to the requirements of the division &; the 
number of licensed liouses, & on that information 
they considered there were too many licensed 
houses for the population. 

The applications were made & refused. The 
license holders tlioreupon entered an appeal t-o 
quarter sessions, A also moved A obtained a rule 
nisi for a mandamus directed to the justices on the 
following grounds that the justices were not 
entitled to be objectors to the granting of the 
licenses ; if they were so entitled, & if in fact 
they did object, they were* not entitled to sit & 
adjudicate on tlie applications ; in tliese particular 
oases the justices were disqualified by reason of 
the steps they had taken to get information 
concerning the houses, & had prejudiced the case ; 
& one of the justices was a member of the authority 
actively engaged in opposing the renewal of these 
licenses, had been party to a resolution in 
opposing them : — Held : (1 ) discharging the rules, 
the justices could raise tliese objections under 
Licensing Act, 1872 (c. 94), s. 42, & the proceedings 
were not invalid, because the notice of objection 
had been given by the justices ; (2) the notices of 
appeal to the quarter sessions were no bar to 
proceedings for mandamus, & conversely the failure 
of the application for a mayidamus did not invali- 
date the notice of appeal. — R. r. Howard, etc., 
Farnham Licensing JJ, (1902), 71 L. J. K. B. 
764 ; sub nom. R. v. Farnham Licensing JJ., 
Ex p. Smith, 66 J. P. 579 ; 50 W. R. 573 ; 18 
T. L. R. 614 ; 46 Sol. Jo. 486, D. C. ; on appeal, 
sub nom. R. v. Howard, etc. Farnham Licensing 
JJ., [1902] 2 K. B. 363, 0. A. 

Annotations: — As (1) Consd. Raven r. Southampton JJ„ 

11904J 1 K. B. 430 ; R. r. Tolhuret, iCar p. Farrell. R. r. 

Ck)X, Exp, West, [1905J 2 K. B. 478 : R. r. Bath Compensa- 
tion Authority, [192.5] 1 K. B, 685. Raid. Moncan u. 

Ayleeford Licensing JJ. (1906), 94 L. T. 483 ; R, r. 

Woodhouse, [1906] 2 K. B. 501 ; Aitwood r. Chapman, 


PART Vlll. SECT. 1, SUB-SECT. 6* 

b. Necessity for sianaiurrs of 
parttes .] — In an appeal from the 


deoision of comre. under Uquor Lioense 
Aot, 1900, it is not neoessarv that 
the notloe of appeal bo signed by the 
party or parties affected by the 


deoision. — Hitrki. v. Hakdlkt (1007)* 
13 B, C. R. 278 ; 6 W. L. R. 766.— 

CAN. 
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[1914] 3 K . B. 275. OmeraXly ^ Befd. R. v . Dodds, [19051 
2 K. B. 40. Xontd. R. V, Russell, Ex p . Morris (1905), 93 
L. T. 407. 

Mandamus g^enerally.]— Crown Practice, 
Vol. XVI., pp. 276 et seq. 


Sub-sect. 6. — Recognisances. 

See, now. Licensing (Consolidation) Act, 1910 
(c. 24), 88. 29 (3), 80. 

464, Estreat — Jurisdiction of sessions.] — A 

party who had applied for a beer license, under 
9 Geo. 4, c. 61, which was refused, appealed 
against the refusal to the Oct. quarter sessions, 
& entered into a recognisance to try the appeal, 
abide the judgment of the ct,, & pay such costs 
as the ct. might award. The appeal was dismissed ; 
& the ct. ordered applt. to pay costs to resp., 
“ forthwith.” A blank was left in the order, as 
to the sums, which the clerk of the peace had not 
time to fix before the sessions adjourned. The 
sessions adjourned to the next Nov. Before the 
adjournment day, the clerk of the peace fixed the 
costs, & filled up the order. After the adjourned 
sessions had terminated, but before the next 
sessions, which were held on the next Jan., pay- 
ment was demanded of applt., who did not 
pay. On affidavit of this, the sessions holden in 
Jan. estreated the recognisance: — Held: (1) the 
sessions had power to estreat the recognisance, & 
process might be taken upon it under 3 Geo. 4, 
c. 46 ; & (2) it was not necessary that the order 
should direct the costs to be paid to the clerk of 
the peace, under Summary Jurisdiction Act, 1848 
(c. 43), s. 27.— R. V. Ely JJ. (1855), 5 E. A B. 489 ; 
25 L. J. M. 0. 1 ; 20 J. P. 116 ; 1 Jur. N. S. 1017 ; 
4 W. R. 5 ; 119 E. R. 563. 

AnmAaixon : — A^io (2) Reid. Rawnsley v. Hutchiusou (1871), 
L. R. 6 Q. B. 305. 


Sub-sect. 7. — Entry of Appeal. 

See Licensing (Consolidation) Act, 1910 (c. 24), 
8. 29 (3). 

466. Rule of sessions as to time of entry — Im- 
posing additional condition— Alehouse Act, 1828 
(c. 61), s. 27.] — A certificate for a license having 
been refused at licensing sessions, all the pre- 
liminaries to an appeal to the next quarU'r sessions 
required by the above Act, were duly observed ; 
but at the sitting of the ct. the quarter sessions 
refused to allow th(‘ appeal to bo entered on the 
ground that by a rule of the sessions an appeal 
must be entered A grounds of appeal deposited 
with the clerk of the peace three clear days before 
the first day of sessions ; & the sessions made an 
order for £10 costs to reaps, under Quarter Sessions 
Act, 1849 (c. 45), s. 6, as on an appeal wliich had 
not been entered or prosecuted. This order 
having been brought up A a rule U) quash it 
obtained : — Held : the rule of sessions amount4‘d 
to imposing an additional condition to tlie appeal 
which the statute had not imposed, & was more 
than a mere rule of practice which it was competent 
to the sessions to make ; & the order for costs 
must be quashed. — R. v. I’awlett (1873), L. R. 
8 Q. B. 491 ; 42 L. J. M. C. 157 ; 29 L. T. 390 ; 
37 J. P. 775. 

Annot^um Reid. R. v. Bird, Ex p. Noodcss, [1898] 2 


Sub-sect. 8. — Justices Disqualified on 
Appeals. 

See Licensing (Consolidation) Act, 1910 (c. 24), 
s. 29 (7). 

466. Justleei hearing original application — 


OP Licensing Justices. 61 

Present at appeal.] — Upon an appeal against a 
refusal of justices to license an alehouse under 
9 Geo. 4, c. 61, one of the justices whose decision 
was appealed against was upon the bench, & 
remained there at the time of the decision of the 
ct. dismissing the appeal, which decision the 
chairman declared was unanimous. Upon a 
motion for a ceriiorari to remove the order of 
sessions into this ct., that the same might be 
quashed on the above ground, the justice deposed 
that he had no recollection of being present : but, 
if so, he took no part in the decision, which latter 
fact was also deposed to by the chairman : — Held : 
as it was distinctly sworn that he was so present, 
the ct. was improperly constituted, & the nile 
was made absolute. — R. v. Surrey JJ. (1855), 
26 L. T. O. S. 89 ; 1 Jur. N. S. 1138 ; 4 W. R. 
86 . 

467. .] — On the hearing of a licensing 

appeal at quarter sessions two of the justices whoso 
order was appealed against were present on the 
bench during the argument, accompanied tlio 
other justices on their adjourning to consider their 
decision, &> had resumed their places on the bench 
when the decision was pronounced. The chairman 
& several of the other justices, including the two 
justices in question, stated on affidavit that the 
latter had taken no part in the hearing of the 
appeal or in influencing or arriving at the decision : 
— Held : the mere presence on the bench of the two 
disqualified justices rendered the constitution of 
the ct. of quarter sessions irregular, its order 
must be set aside, — R. v. Lancabhihe JJ. (1906), 
75 L. J. E. B. 198 ; 94 L. T. 481 j 70 J. P. 337, 
D. G. 

Annotaiwn : — Oonsd. H. v. Bylos, Ex p. Hollithfo (1012), 108 

L. T. 270. 

4 . 0 g. Present at compensation committee.] 

— 11. V. Cheshire Licensing JJ., Hx p, Kay’s 
Atlas Brewery, Ltd., No. 380, ank\ 


8uB-sEtT. 9.” Hearing of 
A. In General, 

See licensing (Consolidation) Act, 1910 (c. 24), 
s. 29 (4). 

469. Hearing case on merits -Where reversing 
decision on preliminary objection.]— K. v. Kent 
JJ., No. 348, ante, 

470. No notice of opposition- Notice given 

before appeal —Jurisdiction of sessions.] — Ji., the 

holder of an indoor be<*r license existing before 
1869, not having been served with notice of 
opposition, applied for renewal at the general 
annual meeting on Aug. 30, when the justices siiid 
ho hatl been convict<Hl, & his house was not 
properly conducted At was stniciurally unfit ; Ac 
then Ac there without adjourning refused his 
license. II. appealed to quarUu* sessions, Ac seven 
days befori* the hearing of the appeal, which was 
on Oct. 14, the supeimtendcnt of police seived 
notice of opposition on the same grounds os those 
decided on by the licensing justices, Ac the appeal 
was dismissed Held : the quarter sessions acted 
without jurisdiction, Ac had no authority to enter 
on the question of the fitness of H. to hold the 
license.— Hockings v, Powell (1891), 55 J. P. 
358, D. C. 

471 . Where no grounds of refusal stated by 

Justices.] — Licensing Act, 1872 (c. 94), s. 42, enacts 
that where a licensed person applies for the 
renewal of his license the licensing justices shall 
not entertain any objection to the renewal, unless 
written notice of an intention to oppose the 
renewal has been servesd on the holder not less 
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Sect. 1, — Appeal to quarter eeeeions: Sub^sect. 9, 

than seven days before the commencement of the 
ffeneral annual licensing meeting provided that 
the licensing justices may, notwithstanding that 
no notice has been given, on an objection being 
made adjourn the granting any license to a future 
day. By Licensing Act, 1874 (c. 49), s. 26, a 
notice served under Licensing Act, 1872 (c. 94), 
B. 26, shall not be valid unless it states in general 
terms the pounds on which the renewal is to be 
opposed, where notice of an objection to the 
renewal of a license has been served on the holder 
not less than seven days before the commencement 
of the general annual licensing meeting So the 
renewal is refused, So the holder appeals to quarter 
sessions, all the objections which were open before 
the licensing justices are open before the quarter 
sessions. 

Under 32 So 33 Viet. c. 27, ss. 8, 19, read together 
with 33 So 34 Viet. c. 29, s. 7, where an application 
is made to licensing justices for the renewal of 
certain beer licenses, it shall not bo lawful for the 
justices to refuse the renewal except upon one or 
more of four specified grounds, of which the fourth 
is that appet. or the house in respect of which he 
applies is not duly qualified as by law is required, 
So where the application is refused on the ground 
that the house is not qualified, the justices shall 
mecify in writing to appet. the grounds of their 
decision. The holder of one of such licenses 
applied to the licensing justices for a renewal, 
having been served with a notice of objection not 
less than seven days before the commencement of 
the general annual licensing meeting. The justices 
refused the renewal but omitted to state the grounds 
of their decision. The holder appealed to quarter 
sessions. So was not served with any fresh notice 
of objection. When the appeal came <m to be 
heard applt. contend(;d that as the justices had 
stated no grounds for their decision it ought to be 
reversed & the license granted, I'he ci.. overruled 
this contention So proceeded to hoar the case on 
the merits, whereupon applt. withdrew declining 
to take anv further part in the i)rocoedings ; the 
ct. heard the appeal So dismissed it : — I/cld : the 
appeal had been heard So determined So applt. was 
not entitled to a nmndamua to the quarter sessions 
to hear So determine it. — Ex p. Guuman, [1894] 
A. O. 23 ; 63 L. J. M. C. 84 ; 70 L. T. 46 ; 58 .1. P. 
816 ; 10 T. L. 11. 128 ; 6 K. 89, 11. L. ; affff. «. C. 
sub nom. He Gi^MOEOANsiimiu Sessions Licensing 
Case Appeal, Ex p. Gokman (1892), 8 T. li. R. 
642, C. A. 

472. Notice of objection to renewal — Whether 
fresh notice necessary on appeal.] — Ex p. Gorman, 
No. 471, ante. 

B. Parties. 

473. Licensing justices — To support their 
decision.] — Tynemouth Corpn. v. A.-O., No. 603, 
post. 

474. When a “party” — Cannot be re- 

spondents against their will.] — R. v. London JJ., 
No. 618, post. 

476. Objectors — Whether parties.] — Boulter 
V. Kent JjT., No. 648, post. 

475 . Whether right to be heard.] — (1) The 

mere fact that the tenant in occupation of a beer« 
house carries on the sale of beer therein as the 
salaried employee of his landlords, a brewery co., 
to whom he is accountable for the profits, does not 
involve as a conclusion of law that he is not the 
real resident holder So occupier of the house within 
Beerhouse Act, 1840 (o. 01), s. 1. 


(2) Objectors to the renewal of a hoense have 
no right to be heard on an appeal to <marter 
sessions or in the High ct. on a case stated by the 
quarter sessions. — Nix v. Nottingham JJ., [1899] 
2 Q. B. 294 ; 68 L. J. Q. B. 864 ; 81 L. T. 41 ; 63 
J. P. 628, 676 ; 47 W. R. 628 ; 15 T. L. R. 413, 
463 ; 43 Sol. Jo. 641, C. A. 

477. .] — Tynemouth Corpn. v. 

A.-G., No. 503, post. 

C, Scope of Inquiry. 

478. Limited to grounds of objection — Stated in 

notice.] — At an annual licensing meeting an 
objection was raised to the renewal of the hcense 
of applt., the tenant of a beerhouse licensed prior 
to MRy 1, 1869, So the justices directed that notice of 
objection should be given to him, imder Licensing 
Act, 1872 (c. 94), s. 42, So adjourned the meeting. 
This notice was given by the superintendent of 
police, Sc did not express on the face of it that it 
was given by direction of the justices. The 
grounds stated in the notice were that persons haii 
been found drunk So disorderly on the premiHes, So 
that persons of bad character frequented the 
promises. Applt. attended at the adjourned 
meeting, So the justices refused to renew the liceD^ 
on the ground that he had not produced satis- 
factory evidence of good character. On appeal 
to (juarter sessions the ct. refused to renew the 
license on the ground that the house was frequented 
by bad characters. On a case stat-ed : 

the absence of intimation that the notice was 
given by direction of the justices was an irregularity 
wliich was waived by the appearance of applt. ; 
So the appeal to quarter sessions being in the nature 
of a rehearing, the ct. could entertain So decide the 
case on any objection raised by the notice. 

I'lie justices had a right, when applt. appeared, 
to consider the question before them, which was 
whether they would renew the liceiwe ; but they 
could only properly entertain the objections taken, 
So those objections must be some or all of those 
which are given in 32 So 33 Viet. c. 27, 
s. 8. The objections there enumerated are quite 
distinct from one another, & are in different sub- 
sects. The justices, therefore, had no right to 
consider tlie question of the character of applt., 
which was not raised by the notice. Then the 
question come before the ct. of quarter sessions, 
<& I agree with the ct. below that the matter of 
appeal was whether the justices ought to have 
renewed the license. Such an appeal to quarter 
sessions amounts to a rehearing Sc not to a simple 
appeal, & the ct. of quarter sessions had a right 
to hear fresh evidence, though they would be 
confined to the same objections of which notice 
was given originally (TjORD Esum, M.R.). 

I may odd that we are of opinion that the notice 
would have been ^ood if it hod stated that it w^as 
given by the superintendent of police “ by direction 
of the justices sitting at tne general annual 
licensing meeting,” giving the date, or if it had 
been given by the clerk to the justices with a 
similar statement. Tliis latter course would 
perhaps have been more regular ; but we by no 
means treat the superintendent of police as a mei*e 
intruder, for we have assumed that in fact he was 
acting by direction of the magistrates (Lord 
Esher, M.R.). — ^Whippen v. Mallinq (or Maid- 
stone) JJ., [1892] 1 Q. B, 362 ; 61 L. J. M. C. 82 ; 
66 L. T. 833 ; 66 J. P. 326 ; 40 W. K. 293 ; 8 
T. L. R. 165, C. A. 

ATtnoMions : — Oonid. Baxter r. Leche {18i)S), 79 L. T. 138. 

Reid. Daykin r. Parker, 118941 2 Q. B. 273 ; Evana v. 

CJonway JJ.. [1900] 2 Q. B. 224. 

479. .] — Ex p. CkiRMAN, No. 471, ante. 
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480. .] — ^Where an objection is taken 

to the renewal of a license, & notice is served on 
the licensee as required by licensing Act, 1872 
(o. 04), s. 42, licensing Act, 1874 (c. 49), s. 26, 
the ct. cannot inquire into any grounds for the 
refusal of the license other than the grounds stated 
in such notice. — Russell v. Blackhbath JJ. 
(1897), 61 J. P. 696. 

481. .] — The tenant of a public house 

omitted, upon giving up possession, to pay the 
quarter’s rate then due. A new tenant went into 
occupation of the premises. Sc at the following 
adjourned general annual licensing meeting, the 
renewal of his license was objected to by the 
borough coxmcil on the ground that he had neglected 
or omitted to pay or cause to be paid the aforesaid 
rate due to the borough council. The justices 
refused to renew the license : — Held : the ct. of 
quarter sessions were bound by the notice of 
objection, Sc could not hear any evidence against 
the renewal, not coming within the grounds of 
objection stated in such notice ; & the non- 

payment of the rate due from a previous tenant 
was no sufficient reason for the refusal of the 
license. — F eist v. Tower JJ. (1901), 08 J. P. 
204. 

Z). Adjourriments, 

Sec licensing (Consolidation) Act, 1910 (c. 24), 
8. 29 (2), (4). 

482. Whether appeal may be adjourned to next 
sessions.] — Under 9 Geo. 4, c. 61, the sessions 
hearing an appeal against the refusal of justices 
to grant a license cannot adjourn such ai^peal to a 
subsequent session for the purpose of awarding 
costs there after a taxation in the interval. So 
held on the construction of 9 Geo. 4, c. 61, ss. 27, 
29, but without impeaching the authority of cts. 
of general or quarter session to adjourn a case from 
one session to another when no statute int(*rfere8. — 
11. V. Belton (1848), 11 Q. B. 379 ; 3 New Hess. 
Cas. 77 ; 17 L. J. M. 0. 70 ; 10 L. T. O S. 321 ; 
12 J. P. 232 ; 12 Jur. 392 ; 116 E. 11. 518. 

Jnnotations : -^onBd. Bowruau v. Blyth (1856), 7 E & B. 

26. Expld. R. V. Cambridge Union (1861), 1 B. & S. 61. 

Conid. Ex p. Evans, (I864J A. C. 16. Expld. llodhoiijfh 

Colliery f. Gateshead Union AsHUit. (’om. (19*23), 130 L. T. 

366. Refd. R. V, Surrey JJ., Re Abluger (1852), 16 J. P. 

407; Rawnsley tJ. HutchioHOii (1871), L. R. 6 Q. B. 305. 

483. Justices equally divided.] — Where 

justices at quarter sessions are equally divided with 
respect to an appeal from licensing justices there 
is no power to adjourn the appeal to the next 
sessions. Where one of the justices in favour of 
allowing the appeal withdraws, Sc the appeal is 
dismissed, there is no power in the ( )t. of Appeal or 
the House of Lords to go behind the record ; the 
decision is not a nullity, Sc no mandamus can 
issue to quarter sessions to hear Sc determine the 
appeal, which in fact has been heard & determined. 

9 Geo. 4, c. 61, s. 9, does not apply to cts. of 
quarter sessions sitting on appeal, but only to 
justices at petty sessions. — Ex p. PI vans, [1894] 

A. C. 16 ; 63 L. J. M. 0. 81 ; 70 L. T. 45 ; .58 
J. P. 260 ; 10 T. L. R. 118 ; 6 R. 82, H. L. ; affg, 

B. O. sub nom. Be Glamobgansiiirb Sessions Beer 
Licensing Case Appeal, Ex p, Evans (1892), 
8T. L. R. 641, C. A. 

AnnatalUms : — ^Ezpld. R. v. Hortfordshlrc JJ., Ex v. Laiwn 

(1925), 89 J. P. 205. Befd. KinniB v. Graven (1898), 67 

L. J. Q. B. 583 ; R. v, Wardle, etc. JJ. A Harton Coal C'o., 

Ex p. Burrowg (1898), 14 T. L. R. 424 ; R. v. Leoda J J., 

Exp. Blnns (1906), 95 L. T. 916. 

See, now. Licensing (Consolidation) Act, 1910 
(c. 24), 8. 29 (4). 


E» Evidence, 

484. Necessity for — Of grounds of objection.] — 

On an appeal to quarter sessions against the re- 
fusal of licensing justices to renew a license, the 
quarter sessions are not entitled to refuse to renew 
the license without evidence of any ground of ob- 
jection to its renewal. — Evans t*. Conway JJ., 
[1900] 2 Q. B. 224; 69 L. .T. Q. B. 636; 82 L. T. 
704 ; 64 J. P. 467 ; 48 W. R. 577 ; 16 T. L. K. 
425, C. A. 

.-—Expld. Haven v. Southampton JJ., (19041 I 

K. B. 430. Refd. R. r. Howard, (19021 2 K. B. 363 ; R. 
V. Klnffstoii JJ.. Exp. Davey (1902), 86 L. T. 589. 

485. Admissibility of fresh evidence.] — The 

provisions of 9 Geo. 4, c. 61, as to granting licenses 
& as to appeal, shall, so far as may be, have ettect 
as to granting certificates under this Act, subject 
to this qualification that no c(‘rtiflcat(' in respect of 
a license to sell beer, etc., not to bo consumed on 
the promises shall be refused except on one of Uie 
grounds following : that appet. htia failed to 
produce satisfactory evidence of good charack»r. 
By sect. 19, where, on May 1, 1869, a license is in 
force with respect to any house for tlie sale of beer, 
(‘tc., to be consumed on the premises, a certillcate 
in respect of such liouse shall not be refused except 
on one of the grounds mentionc'd in sect. 8. 
9 Geo. 4, c. 61, s. 27, gives an appeal, in general 
terms, to any person aggrieved by any act of a 
justice acting under the statuto. Justices in 
licensing sessions refused a certificate for the 
renewal of a license, under sect. 19, on the ground 
that appet. liad failed to produce satisfactory 
evidence of good charact(‘r. Ai>pct. then a])pealed 
to quarter sessions : — Held : mjsh evidtuice of 
character was admissible before the quarter 
s(‘8sions, if tliat was satisfactory appll. was 
entitled to a certificate. — R. v. I'lLGHiM (1870), 
L. H. 6 Q. B. 89 ; 40 L. J. M. i\ 3 ; 23 1;. T. 410 ; 
35 ,T. P. 160 ; sub mmi. Piixihim: r. Windsor 
Division of Berkhiiirk J.I., 19 W. H. 99. 

Antioiaiions : — ^Rold. WliiffiMi r. Bligli, cl c., Mailing 

J.T. (1891), 61 L. J. M. C\ H2. Mentd. R. r. Hmllh (1873), 

L. R. 8 Q. B. 146. 

488. .1 — Wjiiffkn v. Mauling (or Maid- 

stone) JJ., No. 478, ante. 

487. Sufficiency — Many other public houses in 
district.] — On appeal to quart(‘r sessions against the 
refusal of a licensts a map of the locality was 
produced, & it was proved tliat within a short 
distance of the house in question there were a 
very large number of licensed house's. No notice 
of objection had been S(‘rved on any of tliese 
houses ; but notice of objection Inul been w'rvcd 
on the house in question by th<‘ direction of the 
borough justices, the ground of objection being 
that the license was not rt*<Juirod in the locald y. 
The house had beim a fully licensed house for ton 
years. Sc the charactor of the locality hml not 
altered except that the population had increased. 
No further evidence was adduced by i-esps. ; — 
Held : this evidence did not (»ntitlo the quarter 
sessions to refuse to rtmf'w the license. — Raven v. 
Kouthampton JJ., [1904] 1 K. B. 430 ; 73 Ji. J. 
K. B. 282 ; 90 L. T. 91 ; 68 J. P. 68 ; 52 W. K. 
574 ; 20 T. L. K. 146 ; 48 Hoi. Jo. 143, I). (I 
AnnoiaiiimH Conid. K. v. Drlnkwat^r, cU. Co verity JJ., 
Ex p. Don way (1005), 70 J. P. 1. Ei^M. R. v. Tofimwl, 
Kx p. Karroll, R. Uox, Ex p. West, Tl90.5i 2 K. B. 478. 
Dartlord Brewery <’o. v. County oi London Quarter 

Sessions, 11906] 1 K. B. 695. Consd. CoJehodter ” ‘ — 

Co. V, Tendrlng fLicouHlnff JJ., [1916] 2 JEC. B. 126. 

Morgan v. A>IeHford Licensing JJ. (1906), 94 L. T, 483 ; 
It r. Jolmdon, etc. Leicester JJ., Ex p. WliJtraoro (1906), 
71 J. V. 69. 


PART Vm. «ECT. 1, 8UB-8BCT. 

4MB i. AdmisHbiliiv of fresh evi- 
dence ,) — The leoeptioiL of fresh erl- 


denoe by the ct. of quarter seesloii Is hakdinok (1906), 4 C . L. R. 716.—- 
not objectionable provided that It is AVB, 

restricted to the lasnes raised before 486 6. — R. v. TmosE Chaib- 
the Lioenst^ Ct. — B wxsncy v. Fm- mas Sc JJ„ [1908] 2 1. H. 124. — IR. 
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Sect* 1. — Appeal to quarter eeeeiona: Sub-aect* 9 
F, & Q , ; auh-aed, 10, A. dh B, (a), (b), <fc 0,] 

F. Power to State Case. 

See Sect. 5, sub-sect. 2, post. 

G. Orders Made, 

See Licensing (Consolidation) Act, 1910 (c. 24), 
s. 29 (4), (6). 

488. Power to grant renewal — To person not 
appij^lng to licensing Justices.] — An application to 
justices for the transfer of an old on license was 
adjourned by the justices to the next annual 
general licensing meeting. Notices of objection 
to the renewal of the license were served on the 
license holder & on the proposed transferee. The 
grounds of objection did not relate to the character 
of the license holder. At the annual general 
licensing meeting the justices refused to transfer 
& renew the license to the proposed transferee on 
the ground that the house had been ill-conducted. 
No application was made by the license holder for a 
renewal of the license to himself. The license 
holder, the proposed transferee, & the brewers 
appealed to quarter sessions. That ct., being of 
opinion that the house had not been ill -conducted 
but that the justices had rightly refused to grant 
a renewal of the license to the proposed transferee, 

g ranted a renewal of the license to the existing 
cense holder : — Held : under Licensing (Consoli- 
dation) Act, 1910 (c. 24), 8. 29 (4), quarter sessions 
liad power to do so. — Pahkes v. Dudley J.l., 
[19131 1 K. B. 1 ; 82 L. J. K. B. 337 ; 107 L, T. 
855 ; 77 .1. P. 51 ; 29 T. L. R. 31, 1). O. 

Order flnal.j — See Licensing (Consolidation) Act, 
1010 (c. 24), 8. 29 (5). 


Hub-sect. 10. — Costs. 

A, Who may be Ordered io pay. 

See Licensing ((/onsolidation) Act, 1910 (c. 21), 
SH. 29, 31 (1). 

489. Objector.] ---Boulter v, Kent JJ., No. 548, 
post, 

490. .J-'-B. V. Htapfohdshire JJ., No. 

494, post. 

491. .] — Tynemouth Cokpn. v. A.-G., No. 

503, post, 

492. Justices — Constituting themselves parties.] 

— K. V. London JJ., No. 61 Sy post, 

493. .1— On the licensing justices refusing 

to transfer a license thei*e was an appeal to quarter 
sessions which was allowed. The quarter sessions 
further ordered the justices to pay applts.* costs 
& the treasurtT of the County Council of London to 
refund such funds to the justices, & also the solr. 
& client costs of the justices themselves : — Held : 
there was no jurisdiction under 9 Geo. 4, c. 01, 
ss. 27, 29, to mak(^ the order. — R. v. London & 
Strand Division JJ. & Dalton, Ex p, London 
County Council (1898), 78 L. T. 559 ; 02 J. P. 
517 ; 40 W. R. 668 ; 42 Sol. Jo. 550, D. 0. 

: EeM. ll. «. Salford Hundred JJ., 11012] 2 

K. B. 607. 

.] — The ct. of quarter sessions, on an 
appeal from the refusal of licensing justices to 
renew a license, have no power under 9 Geo. 4, 
c. 01, B. 27, or otherwise, to order the licensing 
justices who appear before them & oppose the 
renewal, to pay applt.’s costs when the appeal is 
allowed, as in such a case the licensing justices are 
not “ litigant parties *’ to the appeal against whom 
an order for costs can be made. 

Where the quarter sessions have ordered the 
licensing justices to pay the costs of the appeal, 


& have refused an application for an indemnity 
order under sect. 29 of the Act, & the licensing 
justices have obtained writs of certiorari to quash 
the order & mandamus to hear the application for 
an indemnity order, the licensing justices are 
entitled to have the costs of the certwrari A; 
mandamus included in the indemnity order. 

The power given by 9 Geo. 4, c. 61, s. 27, to 
award costs is one which can only be exercised 
where there is a party to the litigation against 
whom costs can be awarded There is no ground 
for saying that in every appeal there must be a 
party against whom an order to pay costs may be 
made. The case of Boulter v. Kent Justices y No. 
548, post, seems to me to decide that a person who 
appears & objects to a license being renewed does 
not thereby make himself a party ; from which it 
follows that if the licensing justices appear on the 
appeal to support their decision, no order for 
costs can be made against them in the event of 
the appeal being allowed (Channell, J.). — R. v. 
STAPt'OUDflHiRE .JJ., [1898] 2 Q. B. 231 ; 67 L. J. 

Q. B. 931 ; 79 L. T. 142 ; 62 J. P. 741 ; sub nom, 

R. V. Staffordshire J J., Ex p. Field, 14 T. L. R. 
4.50 ; 42 Sol. .To. 540, I). 0. 

Annotations: — Confd. R. v, .Salford Hundred JJ., [1912] 

2 K. B. 6({7. Distd. K. V. West Riding of Yorkshire JJ. 

(1917), 87 L. J. K. B. 443. Reid. R. v. Ashton, Ex p. 

Walker (191.'>\ 85 L. J. K. B. 27. Mentd. Ailsop v. 

I’roston JJ. (1899), 64 J. 1*. 25 ; Evans v. Conway JJ. 

(1900), 16 T. L. R. 425. 

See, now. Licensing (Consolidation) Act, 1910 
(c. 24), 6. 29. 

495 . Decision of quarter sessions restored 

by court of appeal —On special case.] — J ones v, 
IIatherton, No. 88, ante. 

B. Jxtsiices' Costs. 

(a) Appeal Dismissed or Abandoned. 

See Licensing (Consolidation) Act, 1910 (c. 24), 
8. 31. 

496. Right of Justices to order for costs.) — 

AVliero licensing justices, who had been served with 
notice of appeal against their refusal to renew a 
license, had appeared at quarter sessions & acted 
as reaps, to the appeal : — Held : 9 Geo. 4, c. 61, 
8. 29, made it imperative, upon the dismissal of the 
afipeal, for the ct. of quarter sessions to entertain 
an application by the licensing justices for an order 
upon applts. to pay them such sum by way of costs 
as should in the opinion of the ct. of quaii^er 
sessions be sufficient to indemnify them from all 
costs and charges to which they might have been 
put in consequence of their having had notice of 
the appeal served upon them. — R. v. Worcester- 
shire J J., [1900] 2 Q. B. 576 ; 69 L. J. Q. B. 826 ; 
83 L. T. 272 ; 64 J. P. 707 ; 49 W. R. 89, C. A. 

(5) Payment owf of Local Funds. 

See Licensing (Consolidation) Act, 1910 (c. 24), 

8. 32. 

497. Right to indemnity order — Whether appeal 
successful or not.] — Upon the hearing of an appeal 
to quarter sessions ^m licensing justices, the 
licensing justices are entitled in the case of an 
unsuccessful appeal to an order under 9 Geo. 4, 
c. 61, s. 29, upon applt. for payment of such sum 
by way of costs as m the opinion of the ct. will 
indemnify them from all costs charges to which 
they may have been put ; in the case of a successful 
appeal to a like order under Licensing Act, 1902 
(c. 28), s. 20, upon the treasurer of the county or 
place for which the licensing justices acted. 
Upon any such appeal the licensing justices aare 
entitled to retain any solr. whom they select to act 
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for them, & they cazmot be compelled to appear 
by the county solr., although it may be part of 
the duties of that officer to act for licensing 
justices upon the hearing of appeals from their 
decisions. Where licensing ju^ices appear by 
their own solr., the ct, of quarter sessions has no 
jurisdiction, in making an order under either 
9 Geo. 4, c. 61, s. 29 or Licensing Act, 1902 (c. 28). 
s. 20, to attach to it a direction to the clerk of the 
peace that in ascertaining the amount of the costs 
he is to exclude the personal professional charges 
of the solr. employed by the licensing justices. 

R. V. West Riding JJ., [1904] 1 K. B. 545 ; 73 
L. J. K. B. 224 ; 68 J. P. 167 ; 52 W. R. 540 ; 20 
T, L. R. 211 ; 48 Sol. Jo. 224 ; svb nom, R. v. 
West Riding of Yorkshire JJ., Ex p. Ellis, 90 
L. T. 381, D. C. 

498. Extent of Indemnity order — Mandamus — 
Certiorari.] ~R. v. Staffordshire JJ., No. 494 
ante, 

499. ,] — Licensing justices having 

refused an application for the renewal of a license 
the licensee & owners appealed to (luarter sessions. 
At the appeal the licensing justices appeared, & 
briefed leading counsel with a special fee of 25 
guineas. The appeal was dismissed & applts. 
were ordered by the ct. of quarter sessions under 
Licensing (Consolidation) Act, 1910 (c. 24), s. 31, 
^ pay to the licensing justices costs sufficient to 
indemnify them from all expenses whatsoever tc 
which they had been put by reason of the appeal. 
By consent the costs were taxed out of sessions, 
& on the taxation the clerk of the peace only 
allowed a special foe of 15 guineas for leading 
counsel thus taxing off £10 15/?. from the amount 
actually paid to him by tlie licensing justices, A 
upon an application by the licensing justices to 
quarter sessions for an order under sect. 32 of the 
Act for payment to them of the £10 £!5s. out of 
the county fund the application was refused. The 
licensing justices thereupon obtained a mle n 'wi 
for a mandamus to the ct. of quarter sessions 


Hundred JJ., [1912] 2 K. B. 567 ; sub nom. R. v. 
Salford Hundred JJ., Ex p. Bolton JJ,, 81 
L. J. K. B. 952 ; 107 L. T. 174 ; 76 J. P. 305 ; 23 
Cox, C. C. no, D. C. 

Reid. Joiioa r. Hathorton, [19171 2 K. B. 

412 ; R. V. We«t Riding of Yorkshire J J., [1918] 1 K. B. 

501. .] — Jones v. IIatherton, No. 

88, ante, 

502. Upon whom order made — County borough 
without separate quarter sessions — Order upon 
treasurer of county.] — By 9 Goo. 4, c. 61, s. 29, 
upon a successful appear under the Act to quarter 
sessions fiom a decision of justices, the justices 
in quarter sessions are empowered to order the 
treasurer of “ the county or place in and for which 
such justice whose judgment shall have been so 
reversed shall have acted on the occasion when ht‘ 
shall have given such judgment ” to i)ay resp. 
justices’ costs. A county boroiigli had a Hcparat?^ 
commission of the peac(', but not a separate ct. of 
quarter sessions ; it was not directly subject to 
the county rate, but under a linancial adjustment 
made under Local Govermnent Act, IHSS (c. 41), 
8. 32, it paid a fixed contribution towards the 
expenses of the county incurred in part on bt'hall 
of the boi'ough, including the expcmses of (piarter 
sessions : — Held : the county boiough, not having 
a separate cl. of quarter sessions, A: being liabh» 
to contribute to quarter sessions expens(‘s, was not 
a place 8(‘parate from the county. A: thcM’eiore not a 
“place” within the meamng of 9 (h'o. 4, c. 61, 
s. 29 ; the licensing ju.stices had acted for the 
county, their costs were costs ot quarter ses.sions, 
& the order of quarter sessions had, tluTefore, 
been wrongly mad(^ upon th(‘ borough tr(‘asurer, 
& should have been made upon the treasurer gf 
the countv. — H. v. Wahwk'Ksuirk .1.1., [1902] 
2 K. B. 1(U ; 71 L. J. K. H. 505 ; srdt nom. H. r. 
Warwick JJ., Ex p. (’ovrntky Cohcn. 86 L. 'W 
568 ; 66 J. P, 549 ; IS T. L. U. 492 ; 16 Sol. Jo. 
409, D. C, 


commanding them to make the order for payment 
tf) the licensing justices out of the county fund upon 
the ground that they were bound in law to make 
it : — Held : ( 1 ) in t he circumstance's, the fact 
that under sect. 32 the £10 15/». would come out 
of a public fund, whereas under sect. 31 it would be 
paid by applts. was no justification for allowing 
it as costs under sect. 32 when it had not been 
allowed under sect. 31 under exactly the same 
order & that the rule for the mandamus must be 
discharged with costs ; (2) the I)iv. (’t. had no 
jurisdiction under sect. 32 to order the costs 
incurred by the licensing justices in making the 
application for the rmndamun to be paid to them 
out of the county fund. — R. v. West Riding of 
Yorkshire JJ., (1918) 1 K. B. 362 ; 87 L. J. K. B. 
443 ; 16 L. G. R. 125 ; sub nom. R. v. West 
Riding of Yorkshire .TJ., Exp. Clegg, 118 L. T. 
307; 82 J.P. 102, D.C. 

500, Special case.] — Upon an appeal 

against the refusal of licensing justices to renew a 
license the quarter sessions dismissed the appeal 
subject to a special case for the opinion of the High 
Court. The licensing justices, who were reaps., 
did not appear upon the argument of the case, 
Afc the High Ct. allowed the appeal & ordered rcjsp. 
justices to pay to applt. the costs of the appeal to 
that ct. on the special case : — Held : these were 
costs to which the licensii^ justices had been put 
within the meaning of Licensing (Consolidation) 
Act, 1910 (c. 24), 8. 32, & the licensing justices 
were therefore entitled to an order of quarter 
sessions upon the treasurer under that section to ^ 
pay to them the amount thereof. — B. v. Salford i 


C. Object or\H Co.sb?. 

503. Chief constable objecting on Instructions of 
borough council - Power of council to pay costs 
out of borough fund.j —A municipal coi'pn. cannot 
where there is no surplus oi the borough fun<l, 
legally pay thereout costs incurred by the cbi(^f 
constable in o}>po8ing by direction of th<‘ council 
appeals against the n'fusal of justices to rcnr'w the 
licenses of publicans; Qu : whether if iher<i Ixj 
a surplus it can legally be applied to payment of 
such costs. 

I think that an objector before the lici'nsing 
meeting has no right to appear be Inward on the 
appeal to quartf*r sessions. Tlic‘ only proper 
resps. to the appeal are tlie jusliees tliernsolves, 
who an' served k may appear in the interests of 
the puVffic to support t heir own decision. Provision 
is made in the jJeensing Act for their costs, but 
not for those of any other pei*S()U appearing to 
oppose the appefd. Jf an objector appears on the 
appeal he does so voluntarily, k his <’Ounsel can 
only be heard by pemnssion of the bench as amicuH 
curicp, k he can neither receive nor be ortlered to 
pay costs. He is not, in sliort, a “ party ’ to the 
proceedings (Lord Davey). -Tynemouth C’oki'N, 
V. A.-G., [1899] A. (’. 293 ; 68 L. J. Q. H. 752 ; 86 
L. T. 633 ; 63 J. P. 401 ; 15 T, L. R. 370 ; 43 
Sol. Jo. 531, H. L. ; ajfr/. S. (\ sub rwtn. A.-G. v. 
Tynemouth Corpn., [1898] I Q. B. 604, (’. A. 

AnnoteUwns Confd. Evans v. I 

224. BeU. K. r. W%»odhou«o. 11906 2 K. H. 501. Mcptd. 
A.-G. p. Do WqiiO^n, (19061 2 Ch. lOG ; Attwoocl v. 
Cliapman, 1 1 91 4 J 3 K. B. 276. 


J. — VOL. 



60 Intoxicating Liquors. 


. 1 . — Appeal to quarier eessiom: Suh-sect, 10, 
D, dr £. Sect. 2 : Sub-sect, 1, A.] 

D. The Order* 

See Licensing (Consolidation) Act, 1910 (c. 24), 
s. 33 (2). 

604. Form of — Blank left for amount of costs — 
Filled up at adjourned session.] — li, v. Ely JJ., No 

464, ante, 

506. Whether to clerk of peace as payee.] — 

K. V. Ely JJ., No. 464, ante, 

606. .] — Upon an appeal against a 

refusal of justices at petty sessions to grant an 
alehouse license, the quarter sessions reversed 
such refusal, A ordered the license to be granted, 
A the quarter sessions further ordered the justices 
to pay applt. on demand £36 19s. lOd. for his 
costs : — Held : that part of the order awarding 
costs was bad inasmuch as it did not follow the 
directions as to the payment of costs contained in 
Quarter Sessions Act, 1848 (c. 46), s. 5, A the 
Bummary Jurisdiction Act, 1848 (c. 43), s. 27, 
which require the <'osts in the first instance to be 
paid to the clerk of the p(*ace. — K. v. Peek, etc. 
Devonpout JJ. (1869), 20 L. T. 393; eub noin. 
11. V, Devonpout JJ., 33 J. P. 014. 

607. Clerk appointed to receive 

amount — Amount sufficient to Indemnify Justices.] 
— K. V, WiNDEit, No. 510, post. 

608. Enforcement of— Estreat of recognisances 
—Time for.]--K. v, Ely JJ., No. 464, ante, 

hJ. TamtUni, 

See Licensing (Consolidation) A<‘t, 1910 (c. 24), 
s. 32 (2). 

509, Time for— At adjourned sessions.] — Applt. 
appealed to the quarter sessions held in Oct. against 
the refusal of a be(*rhouse certificate*. The ap})eal 
was dismissed with costs. The sc'ssions were 
afteiwards adjourned Uj Nov., A tlie costs of the 
ai)peal were lasted at the adjourned sessions ; — 
Held : the costs were riglitly taxed at tlie adjourned 
sessions. — PAW^NHi4EYr. Hutchinson (1871), L. K. 
6 Q. B. 306 ; 40 L. ,1. M. 0. 97 ; 23 L, T. 813 ; 
35 J. P. 501 ; 19 W. U. 436. 

Annotaiion .—Reid. K, V. (Jenrial AHMiHMiicnt Schhioiis 
(IH87), Hydo, Hat. App. 2(58. 

610. Out of sessions— By consent.] — (1) By 

9 Geo. 4, c. 01, s. 29, power is given to a ct. of 
quartcu’ sessions, where a judgment of licensing 
justices is rev(*i*8od upon appeal, to order “ that 
the tivasurer of the county or place in A for 
which such justice whose judgment shall have been 
so it*versed shall have acted on tlie occasion when 
he shall liavo given such judgment shall pay to 
such justice or to whomsoever he shall appoint 
such sum as sliall in the opinion of such ct. be 
sufficient to indemnify such justice from all costs 
A charges whatsoever to which such justice may 
have been put in consequence of his having liad 
served upon liim notice of the intention of the 
party to appeal. An older of quarter sessions, 
made upon the allowance of an appeal from the ; 
licensing justices of a borough, A directing the ; 
borough treasurer to pay to the clerk of the 
borough justices a certain sum of money for the 
reasonable costs, charges, A expenses to wliich he 
has been put in supporting the order of the 
licensing justices is bad, it not being an order for 
payment of a sum wliich in the opinion of the ct. 
will “ indemnify the justices from the costs to 
which they have been put. 

(2) Where an order is made under the above 
section, the amount of th» costs, if not ascertained 


by the ct. itself, should be ascertained by the 
taxation of the clerk of the peace, A his taxation 
should be adopted by the ct. during the currency 
of the sessions ; the costs can only be taxed out 
of sessions by consent. — R. v. Winder, [1900] 2 
Q. B. 666 ; 69 L. J. Q. B. 729 ; 64 J. P. 741 ; 48 
W. R. 603 ; 44 Sol. Jo. 486 ; siib nom. R. v. Winder, 
Ex p. Bolton Corpn., 83 L. T. 171 ; 16 T. L. R. 
400, D. 0. 

Annotatim :—A8 to (1) Reid. R. v. West Riding JJ., [1904] 

1 K. H. 545. 

611. What amounts to consent.] 

— Five licensing appeals from the same licensing 
division were heard at the same quarter sessions 
A were dismissed. No express consent was given 
to tax resp. justices’ costs out of sessions. Subse- 
quently the solrs. for the several applts. A resp. 
justices met at the office of the clerk of the peace 
for the purpose of proceeding to the taxation of 
the several bills of costs. Before the taxation 
began it was agreed by all the parties present, 
including tlie clerk of the peace, that the items 
which were common to all reaps.’ bills should be 
apportioned against the several applts. One bill 
was taxed on this basis. It was then objected on 
behalf of W., one of applts., that there was no 
consent to tax out of sessions the bill against W. ; 
— Held: there was evidence of conduct fixim wliich 
consent to tax out of sessions might be implied : — 
Qu. : whether Licensing Act, 1902 (c. 28), s. 20, 
applies to the taxation of costs between an 
unsuccessful applt. A resp. justices. — R. v, 
Cumberland JJ. (1903), 68 J. P. 153, D. C. 

512. Taxation by clerk of peace — Presumption 
of vaiidity.J — On an aiipeal to quarter sessions, 
under 9 Geo. 4, c. 61, s. 27, the sessions in Oct. 
last dismissed the appeal with costs. After the 
ct. had risen a clerk in the office of the clerk of the 
peac(* taxed the costs under protest of the applt. ’s 
attorney. The sossions had been adjourned, A 
before the day of adjournment the costs were 
certified, A the amount was inserted in the order 
of sessions. The order was removed into this 
et. in Mar. for the purpose of enforcing it : — Held : 
the order of sessions purporting on the face of 
it to be drawn up by the ct. in the absence of any 
direct statement that it was not so drawn, will be 
presumed to liave been rightly made ; A there 
had been a sufficient adoption of the taxation by 
the adjourned sessions, although no mention of 
the amount was made in ct . — Re Phiujps A 
Farquuar, ETC. JJ., R. V. PHII4LIP8 (1873), 29 
L. T, 100 ; 37 J. P. 824. 

613. .] — R. r. Winder, No. 610, 

ante, 

514. Between unsuccessful appellant A respon- 
dent Justices — Licensing Act, 1902 (c. 28), s. 20.] — 

R, V, Cumberland JJ., No. 511, ante. 


Sect. 2.— MANDAMUS. 

Sub-sect. 1. — To Justices. 

A, In What Cases, 

Mandamus generally .] — See Crown Practice, 
Vol. XVI., pp. 276 et seq, 

615. Where license refused — Previous deter- 
mination not to grant to certain arsons.] — Gms’s 
Case (1730), 2 Stra. 881 ; 93 E. R. 914 ; sub nonu 
Anon., 1 K. B. 402. 

AnmiaHon Lflooetor Corpn. v, Burgess (1833), 9 

Not. a M. K. B. 131. 
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5^0, Mistake as to Jurisdiction.] — 3fan- 

damu8 refused, to ooinxnand justices to rehear an 
application for an ale house license, which they had 
refused, though it was suggested that their refusal 
proceeded from a mistaken view of their juris- 
diction. — B. V. Fakbington Without, Licensing 
JJ, (1824), 4 Dow. & By. K, B. 735 ; 2 Dow. Sc By. 
M. C. 365. 

517. ,] — R, V. Wem Licensing JJ. 

(1883), 47 J. P. Jo. 820, D. C. 

518. .] — As regards an appeal against 

the refusal to renew a license, 9 Geo. 4, c. 61, s. 29, 
has not been repealed ; but it does not apply to 
the costs of justices who make themselves 
“ parties to an appeal within the Summary 
Jurisdiction Act, 1879 (c. 49), s. 31 (5), by taking 
an active part in opposing the appe^. When an 
appeal is dismissed the ct. of quarter sessions has 
a discretion as to the costs of justices who thus 
make themselves “ parties ” to the appeal. Sc if 
they have exercised their discretion by refusing to 
give the costs of the appeal to licensing justices, 
the High C.'t. cannot interfere by mayidamxis . — 
H. r. London JJ., [1895] 1 Q. B. 616 ; 64 L. J. 
M. 0. 100 ; 72 L. T. 211 ; 59 J. P. 820 ; 43 W. B. 
387 ; 11 T. L. B. 193 ; 39 Sol. Jo. 231 ; 11 B. 216, 
V. A. 

Annotations Refd, R. r. Kent JJ.. [1896] 2 Q. B. 306 ; R. 

V. London & Strand Dl viBion JJ.& Dalton, p. L. C. C. 

(1898), 78 L. T. 559; R. v. Staflordshlro .IJ., [1898] 2 

Q. B. 231 ; U. v. CustomH & Excise Comrs., [1913] 3 K. B. 

483 ; R. r. Sunderland (’ustorns & Excise Comrs. <1914), 

12 JU. G. R. 580 ; R. v. Ashton, Kj p. Walker (1915), 85 

L. J. K. B. 27. 

519. Where justices decline to hear — On 

previous determination not to grant.] — B. v, Wal- 
sall JJ., No. 204, ante, 

520. Mistake as to law.] — M., wlio held a 

strong beer license, applied to licensing justices 
for a certificate to take out a retail license to sell 
beer, etc., not to be consumed on the premises. 
The justices refused the license under 32 Sc 33 
Viet. c. 27, 8. 8 (4), on the ground that appet. was 
not qualified as by law is required by reason of his 
intention not to reside on the premises : — Field : 
as the holder of a strong beer license was entitled 
under Bevenue Act, 1863 (c. 33), s. 1, to the retail 


license without any other qualification, residence 
was not required ; & as the justices had not 
determined according to law a mandamm must bo 
granted to them to hear determine the applica- 
tion according to the statutes in that behalf. — 
B. V, Db Rutzen (1876), 1 Q. B. D. 56; 45 
L. J. M. C. 57 ; 24 W. B. 343 ; sub nom, B. v. 
Glamorganshire JJ., 33 L. T. 726; 40 J. P. 
150, D. C. 

Distd. R. r. Kent JJ. (1880). 44 J. P. 208. 

Apld. H. V. Gotham, [J898| 1 Q. B. 802, Conid. B. r. 

Nicholson. [1899] 2 Q. B. 455. Refd. R. v. Mauchostor 

JJ»p (18U9J 1 Q. 571. 

521 . Grounds of refusal not stated.] — 

R. V, Sykes, No. 260, ante. 

622. Refusal to hear evidence not on 

oath.] — K. V. Sharman, Ex p, Denton, No. 352, 
ante. 

523 . Condition annexed to grant — Pay- 

ment of money — Decision Influenced by extraneous 
considerations.] — R. v. Bowman, No. 267, ante. 

524. Where renewal refused — No previous 
notice of objection.] — B. v. pAuquiiAK, No. 117, 
ante, 

625. .] — B. llEDDiTcn JJ., No. 

364, ante, 

526. Mandamus to hear — Though justices 

no power to grant.] — B. v. Mihkin Higher 
Licensing JJ., No. 139, ante, 

627 . Grounds of refusal not stated.] — 

Ex p. Gorman, No. 471, ante. 

528. To grant at adjourned sittings.] — 

B. V, Kingston JJ., Ex p. Davey, No. 103, ante. 

529. Where transfer granted — Rejection of 
evidence In opposition.] — K. v. Hull Licensing 
JJ. (1883), 47 J. P. Jo. 820, 1). C, 

530 . Extraneous matter considered by 

justices.] — B. V, Gotham, No. 303, ante. 

531. Where new license granted — Notices out of 
order — Jurisdiction of Justices.] — 'J'Ih' liolder of a 
license in respect of a house about (o be pulled 
down for a public purpose gave t he nol ires re(]uired 
by 9 Geo. 4, c. 61, s. 14, of his intention to apply 
for a license in respect of another housi^ not then 
licensed. The notices given did not comply 
with the provisions of Licensing Act, 1872 (e. 94), 
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616 i. Where license refused — Mistake 
as to jurisdiction .] — R. v . Antrim J J., 
[1901 J 2 I. R. 133.— IR. 

c. Where justices decline to 

hear.] — Mandamus will Ho against a 
maKistrate where he refuses to enter- 
tain an application for a license. — 
Morison V . McKay (1882), 6 Nlld. 
L. R, 372.— NFLD. 

d. .] — /,> Folkv 

(1889), 29 N. B. R. 113.— CAN. 

•. Under dominion statute .] — 

Ex p. Grievks (1879), 19 N. B. R. 4. 
—CAN. 

f. .} — R. V . Fredericton 

(Mayor) (1880), 3 S. C. R. 505.— CAN. 

g. Under provincial statute .] — 

iNOus V . Morris (1887), 19 N. S. R. 
(7 R. & G.) 531 ; 8 C. L. T. 63.— CAN. 

h. To convene meeting of 

inhabitants.] — Phelan r. Ross (1875), 
2 P. K. I. 28.— CAN. 

k. Where renewal refused — No pre* 
vious notice of objection ,] — Where on 
an application for a renewal of a 
license no objection is made, Sc no 
notice given to appot., but the Hoonsiiig 
committee adjourns Its mooting with- 
out stating any objection, or giving 
notice to appot,, Sc at such adjourned 
tneeting takes no evidence, but refuses 
the renewal without statixig any valid 
objection, the ot. will grant a mandamus 
to issue a oertifloato of renewal. — 
V. McDonau) (1866), 4 N. Z. 

L. n. 427 (s. 


1. Mandamus to hear — After 

time limit for reneuxils.] — When? the 
licensing oominittco refuses a renewal 
without liearing the merits of the cose 
the ct. will by mandamus compel the 
committee to hold an adjourned moot - 
ing to bear the application, although 
the time within which under Licensing 
Act, 1881, renewals can be applied for 
has gone by. — It. v. Hithhk (1883), 2 
N. Z. L. It. 94 (S. C.).— N.Z. 

.] — Ol'TRKD V. Kkd- 

DELL (190C), 26 N. Z. L. It. 201.— N.Z. 

n. Mistake as to law.] - 

Mandamus granted against th(‘ mayor 
Sc inspector of UoeiiHes, re<iulring them 
to sign a lioense, in respect to pre- 
mises Hoensed at the time of the pass- 
ing of N. 8. Act, 1890 (c. 18). the inten- 
tion of the legislature lK*ing t^> except 
from the operation of the Act those 
premises In which liquor had formerly 
Doen sold Sc where Ucenst^'s were then 
in force.— R. v. MoPhkrson (1892), 24 
N. 8. R. (12 R. Sc U.) 378.— CAN. 

o. 1 — Where under 

Lioensing Acts, 1893 Sc 1895, the plain 
Intention ot the legislature appeared 
to be that existing licensos should con- 
tinue imtil a determination had been 
made by the electors that effect must 
be given thereto, mandamus was 
directed to reaps, to hear Sc determine 
applt.'s application for a renewal.— 
Smith v, McArthur, [1904] A. C. 389. 
— N.Z. 

p. Where new license granted ’^Zn 


contravention of hge-law.] — Mandamus 
refused to a magistrate to n^voko 
a (Hirtiflcatc granted by him autho- 
risliig the issue of a tavern license for 
keeping a tavern in contravention of 
a bye-law of the municipal council. - 
R. V . Burnside (18v'>l), 8 U. G. It, 263. 
—CAN, 

q. — — License granted but not 
issued. ) —MaiutamuH will not ix* gran ted 
Ui compel lioense comrs. to issue a license 
to a person to whom one has boon 
granted, but not issued, by the retiring 
eomi*K. whoni they havi5 not completed 
their functions, their acts having been 
nwersed by tludr Huccessors in oinoo. — 
Lkichon V . Dukekrin (Bounty Board 
OF LK’KNHK C’03fR«. (1889), 10 O. R. 
67.-~CAN. 

r. Where transfer refused — Mis- 

take as to jurisdiction.] — Appet., ap- 
plied for the 1 ‘eiUQval of his license to 
other premls4.M». The UoensUig ct. was 
willing to grant the application, but 
deelded it had no power to do so ; — 
Held : mandamus should issue to oom- 
IHd the licensing ct. to consider the 
matter according to law, the ot. having 
Jurisdiction. — WORnkr v. NoR'niAM 
LlCJENSINa MAOlHTRATKa (1914), 17 

W. A. L. R. 14.— AUS. 

t. Application out of order.) — 

W'here a licensing coxninitG^ wrongly 
dismissed an application for the re- 
moval ot a license on the ground that 
it was not accompanied by a oortifleato 
of the fttnass of appet., mandarnus was 
granted In order that it should deal 
F 2 
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Sed. ^.*^Mandamu8 : Svb-aed, 1, A, 6c B./ «4i>- 
Bect, 2, A, & B. Sect, 3 : Svb-'Bect. 1, A,, B, 6b 
C,; svh-mcL 2« Sects, 4 <£: 5 ; Svb-eect 1.] 

8. 40. The licensing justices at a sx>ecial session 
granted the application upon information that the 
notices were in order. A rule nisi having been 
obtained for a writ of mandamus to the justices 
to hear & determine the application according to 
law: — Held: the notices were good, as the 
specific provisions with regard to them in 9 Geo. 4, 
c. 61, s. 14, had not been expressly or impliedly 
repealed by Licensing Act, 1872 (c. 94), s. 40. — 
R. V, Nicholson, [1899] 2 Q. B. 455 ; 68 L. J. 
Q. B. 1034; 64 J. P. 388; 48 W. R. 62; 15 
T. L. R. 509 ; 43 Hoi. Jo. 744 ; suh nom. 11. v. 
Nicholson, etc., Bolton, JJ., R. v, Oreen- 
HAXGH, ETC., BOLTON, JJ., Ex p, BaMBER, 81 
L. T. 267, C. A. 

Annotaiion : — Apld. R. v. RJfhniond Conflnnljigr Authority, 
Exp. Howitt, [1921 J 1 K. R. 24H. 

532. Where license renewed — Subject to ultra 
vires condition.] — R. v, Dodds, No. 273, ante. 

Alternative remedies.] — See ChiowN Practice, 
Vol. XVI., pp. 295, 296, Nos. 1085-1092. 

B. Practice. 

533. Costs — Justices’ reasons not stated In 
writing. 1-~R. V, Ahiiton-undkk-Lyne JJ. (1873), 
37 J. P. Jo. 85. 

534. Party opposing successful.] — R. v. 

West Riding of Yorkshire Exp, Hhaw, No. 
46, ante. 

Time for making application.] — See Crown 
Prac tice, Vol. XVI., p. 320, Nos. 1387, 1388. 

Filing affidavit in answer to rule.) — See Crown 
Practice, Vol. XVI., p. 331, No. 1466. 

Proceedings on the return.] — See Crown 
Practice, Vol. XVI., p. 341, No. 1673. 


Hub-sect. 2. — To Quarter Sessions. 

A, In What Cases. 

535. When appeal dismissed — Not heard on 
merits.]— JiV p. Martin (1870), 40 J. P. Jo. 133. 
AnnofiUion ;- -Refd. Sharp v, Wakofiold (1888), r>:t ,1. P. 20. 

530 . Justices equally divided — One Justice 

withdrawing.]— Ex p. Evans, No. 483, ante, 

537. When jurisdiction exceeded.] — R. v. 

Lancaster JJ., No. 98, a ^ ife . 


B, Practice. 

538. Affidavits of proceedings at sessions— 
Showing improper refusal to hear.] — 9 Geo. 4, c. 61, 
s. 34, enacts that no conviction under this Act, 
nor any adjudication made on appeal therefrom, 
shall be quashed for want of form, or be removed 
by writ of certiorari or otherwise, into any of His 
Majesty’s superior cts. of record ” : — Held : on an 
application for a mandamus this provision did not 
prevent the ct. from hearing by affidavits the 
proceedings that took place on an appeal to the 
sessions, & granting a mandamus to compel an 
adjudication by the sessions, if the affidavits 
showed that the justices had improperly refused 
to hear the appeal. — R. v. Suffolk JJ. (1843), 
1 1.. T. O. H. 144 ; 7 J. P. 690. 

589. Delay in making application — Crown 
Office Rules, 1886, r. 79.] — A transfer license being 
refused, on appeal the quarter sessions on Oct. 16 
refused to hear the appeal on the ground that 
applt. was not aggrieved. A rule nisi for mandamus 
was moved for & obtained on Feb. 20, no special 
circumstances being stated for the delay : — Held : 
the application was too late, being contrary to 
above rule. — R. v. Gloucestershire JJ. (1890), 
54 J. P. 519, D. O. 

540. Costs of justices — Indemnity order.] — 

R. V. Staffordshire JJ., No. 494, ante, 

541. .j — v. West Riding of 

Yorkshire JJ., No. 499, ante. 


Sec t. 3.— CERTIORARI. 

Sub-sect. 1. — To Justices. 

A. In What Cases, 

Certiorari generally.] — See (’rown Practice, 
Vol. XVI., pp. 398 ei scq. 

542. To quash order granting license — Irregu- 
larity In proceedings.] — R. v. Leeds JJ., Ex p, 
James (1847), 11 J. P. Jo. 837, 870. 

See, also. Crown Prac^tk’E, V’ol. XVI., pp. 41 i, 
415, Nos. 2729-2735. 

As to discretion to grant.] — Ner Crown 
Practice, Vol. XVJ., p. 403, No. 2486. 

B. Who is Entitled. 

543. Trade rival.] — A confectioner who has 
held a wine license for consumption on the 
premises, A who supplies luncheons, is suffi- 


wlth thu odHC on Kh morltin. — F al- 
eoNJai r. \\'ii.uamh (18Ufi), II N. Z. 
L. It. 502.— N.Z. 

a. H'here 7nrefLng not held — On 
or before sped fled date.] — If eld: man- 
damufi would IJe to compel the mayor 
to hold a mooting to oonsidor appllca- 
tlotiB for lioonsos after Apr. 1, whore 
he noglooted to do so on or before 
that day . — Ex p. Danahku (1888), 27 
N. B, 11. 554 ; affd. on appeal, 17 
8. C. H. 41.— CAN. 

PART VIII. SECT. 2, SUB-SECT. 2. -A. 

b. When appeal dinmissed — Jns- 
iices tnnnllu divided.] — Whore tho jus- 
tlocB, iKdni equally divided, had not 
odjudloatod on the question bofow^ 
thorn : — Held : matuiamus should issue 
to tho justices to hear & detormlue 
tho application. — R. r. West Cork 
JJ., It. V. Dontcual JJ.. 119021 2 
I. U. 252.— IR. 

PART Vlll. SECT. 3, SUB-SECT. 1.— A. 

642 1 . To quath order granting license 
•-•IrregularUy in procseditms.}— R. v, 
hOQAS Sc DENNY LlOKNSINO AUTHO- 
p, Bahb, 119101 8. It. Q. 301. 


64211. .i~/^rl{oeHE(1888), 

7 N. Z. 1.. H. 206.— N.Z, 


542 ill. .1— A.-CJ. V. Pal- 

MKUsmN North LiOENStNo Tom- 
MrrTKK (1889), 8 N. Z. L. 11. ,399.— 

N.Z. 


642 iv. .1 — On motion for 

eerliorari to <niash a deelBioii on the 
ground that the majority of the com- 
mittee weiv interested & biassed, being 
under a plodgi^ to oloso a certain 
number of houses Held : tho 
majority of tho coin init tee had not, 
cither as oaudidatoH or members, gone 
btiyoud what tho legislature must have 
oontomplaUul as likely to take plae<‘, 
S: the writ must bo refused . — He 
Wanganui Licknsino CoMMirrKK 
(1892), 10 N. Z. L. 11. 583.— N.Z. 

542 V. .1 — Whore tho 

Bupremo Ci. is satisfied that, in refusing 
tho renewal of a Hoeuse, tho xunjority 
of tho committee have acted from Idas 
& prodetennlnation to give etToct to 
*' prohibition ** views. Sc have not con- 
sidered the matter honestly in a Judi- 
cial spirit, it will grant certiorari to 
bring up a decision refusing such 
license for tho purpose of quashing it. 
—Quill v. lairr (1892). 10 Z. L. R. 
663.— N.2, 


642 vi. .] — Penney v. 

Wairau I.icKNaiNci (JoMMiriEK (1902), 
22 N. Z. L. 11. 602.— N.Z. 

0 . .] — Certiorari Ues to remove 

& quash as well an order of Justices 
gmutiiig such ooHifleate as an order 
refusing the same. — II. v, Armagh JJ., 
(18971 2 I. U. 57 ; 30 I. L. T. 47.— IR. 

d. To quash cotwiciion.]— U. v. 
Armagh County JJ. (1922), 56 

1. L. T. 46.— IR. 

6. Not necessary — Where applica- 
tion for reneical pending ,} — Acerflncate 
may be quashed on certiorari but cer- 
tiorari is not necessary when thoie is 
a pending application for rent'W'al. — 
OUTRKD V. Kkddell (1906), 26 N. Z. 
L. 11. 201.— N.Z, 


PART VIII. SECT. 8, SUB-SECT. 1.- B. 

f. Person u*Uh special locus standi.] 
— I’he cL has no discretion to refuse 
certiorari to quash a license granted 
against a statutory prohibition, 
where appot. for the writ has a 
special locus standi otherwise than as 
a member of the general public , — He 
Addington, Newtown, & Sydenham 
East LicENeiNo CkxMMTrnsice (1893), 
13 N. Z, L. II. 70.— N.Z, 
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ciently within the description of persons entitled 
to apply for & hold a publican’s license i^ithin 
9 Geo. 4, c. 01, s. 1, being a person about to 
keep an inn, alehouse, or victualling house : — 
Seville : a rival publican has no iocus standi 
to apply for a certiorari to quash a publican’s 
license granted to another person. — R. r. Surbey 
JJ. (1888), 52 J. P. 423, D. C. 

See, also. Crown Practice, Vol. XVI., pp. 403, 
459, Nos. 2493, 3330-3340. 

C. Practice* 

544. Costs of justices — Indemnity order.] — 

R. V* Staffordshire JJ., No. 494, ante. 

Disqualification of Justices — What affidavit must 
contain .] — See Crown Practice, Vol. XVI., 
p. 465, No. 3410. 

Costs .] — See Crown Practice, Vol. XVI., p. 398, 
No. 2421. 


Sub-sect. 2. — To Quarter Sessions. 

545. To quash order.] — ( 1 ) Where on an 
application for renewal of an alehouse license 
the justices started an objection without notice, 
then, without adjournment or giving time to 
answer the objection, at once refused the renewal, 
& ai)pct. then appealed to quarter sessions & the 
quarter sessions, after hearing him, dismissed the 
appeal : — Held : appct. was not prevented from 
applying for a certiorari to quash the order of 
quaHer sessions, for that ct. has no greater juris- 
diction to dispense with. Licensing Act, 1872 
(c. 94), s. 42 (2), than the licensing justices had. 

Pacts might be proved which would establish 
tliat the right to the adjournment had been waived 
by the party, but there is no evidence of any such 
waiver on this occasion . . . consequently it 
was the duty of the magistrates, on the objection 
being taken, to adjourn the granting of the license 
to a future day (IIannen, ,T.). 

(2) No notice is to be given where the objection 
has been taken by the magistrates themselves 
(Hannen, J.). — Ruddicic V. Liverpool J J. (1876), 
42 J, P. 406. 

AnnotaUom : — to (1) Apld. rjasooyn€> r. Rihley (18S8), 
86 \V. K. 605 ; Evans v. (’unnay JJ , [1900] 2 Q. U. 221. 
Rbfd. R. }’. AnfflcHcy JJ , [18921 1 Q. B. 850; Kjc //, 
Uornian, [1894] A. C’. 23. GcnernUy, Mentd. Hharp r. 
Wakefield (1888), 5:i J. J». 20. 

See Crown Practice, Vol. XVI., p. 470, No. 
3607. I 


8 ec^. 4 .— PROHIBmON. 

Prohibition, generaiiy.j — See Crown Practice, 
Vol. XVI., pp. 372 et seq. 

To compensation authority .] — See Crown Prac- 
tice, Vol. XVI., p. 377, No. 2149. 

Appeals .] — See Crown Practice, Vol. X^’L, 
p. 396, No. 2401. 


Sect. r>.~-SPEaAL CASE. 

Sub-sect. 1. — By Licensing Justices. 

546. In what cases — Refusal to grant certificate.] 

— No case can be stated under Summary Juris- 
diction Act, 1857 (c. 43), for the opinion of one of 
the superior cts. unless the determination of the 


was upon an information or complaint. 
Where therefore an application was made to 
j^tices for a certificate for a license to keep a 
beerhouse, & upon their refusal a case was 
demanded & stated under Summary Jurisdiction 
Act, 1857 (c. 43) : — Held : no such case could be 
stated.— Ctaratty v. Potts (1870), 23 L, T. 410 ; 
ftuh nom. West v. Potts. 34 J. P. 760; preuwus 
proceedings, sub nom. CJaretty r, Potts, L. R. 
6 Q. B. 86. 

547. Whether Justices can state case — As court 
of summary Jurisdiction — Summary Jurisdiction 
Act, 1879 (c. 49), ss. 31 & 33.]— By Interpreta- 
tion Act, 1889 (c. 63), s. 13 (11), it is provided 
that “ the exi)ression ‘ ct. of summary jurisdic- 
tion ’ shall mean any justice or justict's of 
the peace . . . whether acting under Summary 
.Jurisdiction Acts or any of them t)r under any 
other Act, or by virtue of his commission, or under 
the common law ” : — Held : justices acting as 
licensing justices, under 9 C«eo. 4, c. 61, are, by 
virtue of the above definition, a “ ct. of summary 
jurisdiction,” within Summary Jurisdiction Act, 
1879 (c. 49), ss. 31, 33, wdiich provide respcctivtJy 
for service of notice of appeal from tht* decision of 
such a ct. upon their clerk, & for statement of 
a case by them on a question of law.— R. e. 
GI.AMOUGANSI11IIE JJ., R. V. PoNTYPOOL JJ., 
(1892] 1 Q. B. 621 ; (Jl L. J. M. V. 169 ; 56 J. P. 
437 ; 40 W. R. 436 ; sub uom. R. v. (Ilamdiujan- 
SHIRE JJ., Applegate’s (^ahe, R. v. (Ilamorcmn- 
KHiRE JJ., Evans’s Ease, R. r. Byhdk, etc., 
PoNTYPooL, Monmouth Lipenstno JJ., 66 L. T. 
144; 8T. L. R.439, A. 

Jntwiations : — Apld. R V BriHlol Licciislng J.L. H. r. 
(lIonceHtorblilK* JJ. (189.]), 68 L T. 225, CoDSd. R. v. 
Kent JJ., [1896] 2 Q Jt. .'lOO Overd. Boulter r. Keiil 
JJ., 11897] A. ('. 556 Refd. liejeewler DepnllcH of 
Erc*enjen r. Hewitt (189.1), 62 L. J M. (\ 51 ; K.r. Lornlon 
JJ , 1 1895 1 1 Q. B. 616 ; II. r. Went Hiding of YorkMhlre 
JJ (1897), 42 Sol. Ji) 1.]'), H r SoutJiainplon JJ., /!.V /;. 
(^aidr (1906), 91 T.. T 4J7. 


548. - “ - -.J .ruHtic(*8 at a licensing 

meeting are not a ct. of summary jurisdiction ; a 
refusal of licensing justices to renew a lictmse is not 
” a conviction or order ” ; A aj)peals to quart<‘r 
sessions against the refusal to grant a licensi^ are 
not r€'gulated by Summary Jiirisdiction Act, 1879 
(c. 49), H, 31. At a licensing meeting a nerson 
objected to the renewal of a license, A it was 
refused. On appeal to quai'ttu* sessions the 
obJecLu- did not appear, A the renewal was 
granted : ~Held : that the ct. of quarter sessions 
had no power to make* an order for costs against 


tlie objector. 

R, v. iilamoryaashire No. 547, ante, ov^erd. 
Persons objecting to the grant of a license* are 
not parties to the proceedings on the application 
in any jiroper sense of tlie U'lrn. 

Every member of the public may object to the 
grant on public grounds, apart from any individual 
right or interest of his own (Lord Hkrhchell). — 
Boulter v. Kent JJ., |1897j A. 556 ; 66 L. J, 

Q. B. 787 ; 77 L. T. 288 ; 61 J. P. 532 ; 46 W. R. 
114; 13 T. li. R. 538, JL fi. ; revsg. S. 0, svh nom* 

R. r. Kent JJ.. (1890] 2 Q. B. 300, O. A. 

.-"EzM. H. r. London & Htrand DIvImIoii JJ. 
bL Dalton, Ex L. U. V. (1898). 78 L. T. 569. FoUd. H. 
r. Ktaffordwhiro JJ., 11898) 2 Q. B. 231. Expld. H. r. West 
Hiding of Yorksidro JJ.. Er p. Khaw, [1898] 1 Q. B. 603 ; 
H. V. Manchester JJ., [1899] 1 Q. B. 671 ; Tynemouth 
tkirpn. e A -O., (1899) A. C. 293 ; Evans t>. (Conway JJ,, 
]19()0] 2 (i. B. 224 ; H. v. Howa^. J19021 2 K. B. 363. 
Cosfd. H«i8ht?.LIverpoolJJ.,I19141lK.B.109. Bzpl4* H. 
r. Ashten, Er p. Walker fl9l5), 85 L. J. K. B. 27. Brid. 


PART VIII. SECT. 8, SUB-SECT. 2. 

S46 j. To quash order .} — An order made by quarter seeelons, granting a wrtifl^te for renewal of a liocniie may bo 
quaabed on cerHorari . — II. v. Kosoommon JJ., [1906] 2 J. R. 101 ; 37 I. L. T. 2^2. — IR. 
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8ed. 6 . — Special case: Svb-eecte, 1, 2 <fc 3. Pari 
IX. 1,2, 8,4<fc5,l 

R. f). Sharmai^ Ex p, DeBton, [1898] 1 Q. B. 578 : R. 
Sunderland JJ.t [11^1 J 2 K. B. 357 ; R. v. WoodhouBe, 
fl906] 2 K. B. 601 : Whlttuok v. withy, [1907] 2 K. b! 
626 ; R. V. Unoolnslilre JJ., [1912] 2 K. B. 413 ; Attwood 
V. Chapman, [1914] 3 K. B. 275. Meiktd. AUaop v. 
Preston JJ. (1899), 64 J. P. 25: Re Bethel (1899), 63 
J. P. 453 ; Hodson t?. Pare (1899), 68 L. J, Q, B. 309 ; 
R. V. Nicholson, [1899] 2 <J. B. 466 ; R. v. Worcestershire 
JJ., [190()] 2 Q. B. 676 ; Mogmaier v. WilloBden Overseers 
(1904), 62 W. R. 654 ; R. v. Johnson, [1905] 2 K. B. 59 ; 
R. V. Russell, Ex p. Morris (1906), 93 L. T. 407 ; R. v. 
Houthampton Licensing JJ., Ex p, Cardy, [19061 1 K. B. 
446 : R. 1 ). Allen (1911), 81 L. J. K. B. 268 ; R. v. Bath 
C’ompensatlon Authority, [1925] 1 K. B. 685. 

549, Ground for refusing — Frivolous 

point.] — R. V. Bell, etc., J J., Ex p. Flinn & Hons 
(1899), 15 T. L. R. 487, D. C. 

660. Parties — Superintendent of police opposing 
grant.] — Price v. James, No. 86, ante. 


Sub-sect. 2. — By Quarter Hp:ssions. 

661. Whether power to state .] — Ex p. Martin 
(1870), 40 J. P. Jo. 183. 

Annot(Uio7i Sharp v. Wakefield (1888), 53 J. P. 20. 

552. Confirming authority — Licensing Act, 

1904 (c. 23) — In Judicial capacity.] — Where the 
question of the renewal of an existing on -license 
is referred to quarter sessions by the licensing 
justices under Licensing Act, 1904 (c. 28), s. 1 (2), 
& Is dealt witJi by a committee of the quarter 
sessions appointed under Licensing Act, 1904 
(c. 23), s. 5 (2), the proceedings before tlie com- 
mittee are judicial proceedings, & the committee 
have power to state a case for the opinion of the 
High Ot. — R. V. Houthampton Iacensing JJ., 
Ex p. Tardy, [1906] 1 K. B. 416 ; 75 L. J. K. H. 
205 ; 04 L. T. 437 ; 70 J. P. 175 ; 54 W. R. 481 ; 
22 T. L. R. 236 ; 50 Hoi. Jo. 206, D. C. 

Ann o<a<ion« ;—Extd. Dartford Brewery ('o. r, f’ouifiy of 

London Quarter SesHioiiB, [1906] 1 K. B. 695. Apld. 

Eocl. ComrH. for England v. Page, [1911] 2 K. B. 

946; Nicholas v. Davies, (19141 2 K. H. 705, Consd. 

Ooloheeter Browing Co. r. Teiidrlng Licensing JJ., 11916] 

2 K. B. 126. Retd. R. v. Jackson (1906), 71 J. P. 25; 

R. V. Bath ('ompensatJoii Authority, [1925] 1 K. B. 685. 

553, ^ Acting In administrative 

capacity.] — Licensing (Consolidation) Act, 1910 
(c. 24), sched. 0, provides that licensed premises in 
a populous place in Wales may remain open until 
11 p.ni, but in districts other than a populous 
place not later than J 0 p.m. By special pi'ovision 2 
of the Schedule “ populous place ” means any area 


with a population of not less than 1,000 which 
by reason of the density of its population the 
confirming authority of the city, by order, deter- 
mine to be a populous place. It pro^ddes that an 
order restrictive of a previous order shall not be 
made except on a revision after the publication 
of a census, & that as soon as may be after the 
publication of each census the confirming autho- 
rity of the city, shall, at a meeting to be specially 
convened for the purpose, revise orders then in 
force within their jurisdiction, & may alter or 
cancel any of those orders, or may make such 
further orders, if any, as they shall deem necessary 
to give eftect to the provisions of the Act. A 
licensing district in Wales was some years ago 
declared to be a “ populous place,” ^ its popula- 
tion had, subsequent to such declaration, increased, 
but other adjacent districts had, owing to the 
opening of new collieries therein, increased in 
population to a still greater extent. In 1913 the 
confirming authority held that it was no longer 
a ” populous place,” & cancelled the previous 
order. An appeal from their decision by way of 
a case stated by the confirming authority for the 
opinion of the High Ct. was made & a preliminary 
objection taken that quarter sessions had no power 
to state the same; — Held: (1) quarter sessions 
were not dependent for their power to state a 
case on the Summary Jurisdiction Acts, &, 
although acting in an administrative capacity, 
could state the case submitted. (2) It was open 
to the confirming authority to raise the standard 
of a ” populous place,” & the ct. would not 
consider whether their rea^ions for so doing were 
or were not adequate.— Nicholas v. Davies, 
[1914] 2 K. B. 705 ; 83 L. J. K. B. 1137 ; 111 
L. T. 56 ; 78 J. P. 207 ; 30 T. L. R. 388, D. C. 

654. Nature of the case — Jurisdiction of High 
Court to decide on facts — Not appeal on facts & law 
— Judicature Act, 1894 (c. 16), s. 2.]— Hickton v. 
Hodgson, No. 233, ante. 

555. Evidence by one of justices.] — 

Mitchell v. Croydon JJ., No. 391, ante. 


Hub-sect. 3. — By Compensation Authority. 

656. On refusing renewal.] — R. v. South- 
ampton JJ., No. 454, ante. 

657. .] — Colchester Brewing Co., Dtd. 

V. Tendring Licensing JJ., No. 397, ante. 


Part IX. — Hours of Sale. 


Sect. L— IN GENERAL. 

See, now, Licensing Act, 1921 (c. 42), ss, 1-6. 
668. Eftect of Licensing Act, 1921 (c. 42) — 
Substttutlon of “ permitted for “ closing •• hours.] 
— Smith v. Fennell, No. 606, post. 

566* Sale under excise license.] — By Licensing 
Act, 1874 (c. 49), s. 3, ‘‘ All promises in which 
intoxicating liquors are sold by retail ” ore to be 


closed during certain hours : — Held : this enact- 
ment was not confined to premises licensed by the 
justices to sell intoxicating liquors, but included 
premises in which intoxicating liquors were sold 
in pursuance of an excise license granted under 
24 & 25 Viet. c. 21. — Martin r. Barker (1881), 
50 L. J. M. C. 109 ; 45 L. T. 214 ; 45 J. P. 749 ; 
29 W. R. 789, D. C. 

Annotation Refd. R. v. JeukInB (1891), 55 J. P. 824. 


PART IX. SECT. 1. 

K. AuthoHiy to fix—Liemae com- 
mvuiof^s .] — ^License oomrs. appointed 
under R. S. O.. 1887, o. 194, passed a 
^oluUon that, In aU places where 
intoxl^ting llQuors are sold, no salo 
•ball take place between li p.in. Sc 


5 a.m.; — Held: the license comrs. had ( 11 p.m. on Saturday & six a.m. on 
power to pass the resolution. — ^McGill Monday ; — Held : the council had gone 
V, BRANTTOKn CiTV LiCEKSE CX)MB8. beyond the powers oonfened by 8, 1 26 
(1892), 21 O. R, 665.— CAN. (19).— R. e. Roberts (1908), 9 W. L. R. 

h. - — Municipal council .] — Under 421. — CAN. 

Vancouver Incorporation Act. 1900, k. Maoiatraiea.] — ^Macbeth v. 

the oounoil passed a bye-law pro- Ashley (1874), L. R. 2 Sc. Div. S52. 
venting the sale ot liquor between — SCOT. 
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Sbct. 2.— wholesale UCENI^ Sect. 4.— EARLY CLOSING LICXNSE. 

680. Sales during prohibited hours — Not within See Licensing ((Consolidation) Act, 1010 (c. 24), 
Ucensing Acta.l — grocer, holding a wholesale s. 60, as modified by Licensing Act, 1021 (c. 42), 
but not a retau beer dealer’s license, sold during sched. I., Part II. 

prohibited hours beer in casks containing 4i 565* Whether renewable free from condition,] — 
gallons each. He was convicted by the magis- By Licensing (Consolidation) Act, 1910 (c. 24), 
trates of unlawfully selli^ beer during such hours S; ^2 (1), for the purposes of this Act, a new jus- 
contrary to the Licensing Acts : — Held : as he tices’ license is a justices’ license granted at a 
was entitled to sell such quantity by wholesale, general annual licensing meeting otherwise than 
he did not come within the operation of the ^7 way of renewal or transfer as defined by this 
licensing Acts, dc the conviction was wrong. Act. By sect. 16 (1). for tlie purposes of this Act, 

I read the statutes thus: that a wholesale the renewal of a justices' license means the grant 
dealer might sell, as a minimum limit, as little of ^ justices’ license at a general annual licensing 
as 44 gallons, & a retail dealer might sell as a meeting by way of renewal of a similar license 
maximum limit any quantity less than 44 gallons, which is in force in respect of the premises at the 
or, in other words, that a wholesale dealer could date of the application. . . . By sect. 59 (1), 
not sell under 44 gallons, & that a retail dealer whei’e, on the occasion of any application for a 
could not sell as much as 44 gallons (Hmith, J.h — ^^ow justices’ on license, or the ordinary removal 
H. V. Jenkins, etc., Glamorganshire JJ. (1891), <>*' renewal of a justices’ on license, appct. applie.s 

61 L. J. M. O. 57 ; 65 L. T. 857 ; 55 J. P. 824 ; ^ the licensing justices to insert in his license a 

40 W. R. 318 ; 8 T. L. R. 168 ; 30 Sol Jo. 126, condition that he shall close the premises in 
1), o. respect of which the license is or is to be granted 

Annotatvm .-—Reid. Gallagher t». Rudd (16!)7), G7 L. J. Q. B. one hour earlier at night than that at which tho.so 


65. 


Sect. 3.- SIX-DAY UCENSE. 

See Licensing (Consolidation) Act, 1010 (c. 24), 
ss. 58, 60, as modified by licensing Act, 1921 
(c, 42), s. 0 (1), (te sched, I., Part II. 

561. Granted at instance of applicant only.] — 
The condition under the Licensing Act, 1872 
(c. 94), s. 49, requiring the licensed premises 
therein mentioned to be closed during the whole 
of Sunday, can only be inserted in a new license 
if appet. for it himself applies to the licensing 
justices to insert sucli condition, — R. v, Kirkdale 
JJ. (1886), 18 Q. B. D. 248 ; 56 L. J, M. C. 24 ; 
51 J. P. 214, D. C. 

Aiiywtaivm : — Apprvd. R. r. Crewkenie LiconHing JJ. (1889), 

58 L. T. 4.00. 

562. Whether renewable as ordinary seven-day 
license.] — Where a license was originally granted 
subject to the condition under Licensing Act, 
1872 (c. 94), s. 49, requiring the licensed premises 
to be closed during the whole of Sunday, it can only 
bo renewed subject to that condition, &; cannot 
be renewed as an ordinary seven-day license. — 
R. V. Crewkerne Licensing JJ, (1888), 21 Q. B. D. 
85 ; 57 L. J. M. (\ 127 ; 00 L. T. 84 ; 52 J. P. 
372 ; 30 W. R. 620 ; 4 T. L. R. 528, C. A. 
AnnoUUums : — Polld. R. r, Ijverpool LiconHlng JJ. ( 1888 ), 

52 J. P. 376. Apld. R. V. C’orflcld (1922), 128 L. T. 306. 

668. .] — Ellis v. Lincoln Licensing JJ. 

(1888), 52 J. P. 88, D. C. 

564, ,j — a, publican, held a six-day 

license which had existed as a six-day license for 
three years only, a foraier holder thereof liaving 
held the ordinmy license for many years before 
that date, T. applied for a renewal without the 
six-day condition being inserted : — Held : the 
justices were not bound to renew such license as a 
seven-day licence. — R. v, Liverpool Licensing 
JJ. (1888), 52 J. P. 376, D. C. 

Renewal of early closing licenses as ordinary 
licenses, see No. 565, post, 

Sundays, Christmas Day Sc Good Friday.] — 
See Sect. 7, post. 


premises would otherwise have to bo closed, the 
justices shall inscH tliat condition in the license : — 
Held : the holder of a license subject to an early 
closing condition under sect. 59 (1) cannot obtain 
by way of renewal a license free from tin* condition 
but can only obtain a lic(*ns(* free therefrom as a 
new license. — H. v. Goreield (1922), 128 J^. T. 
305 ; 86 J. P. 216, D. G. 

Renewal of six-day lic('nses as ordinary sev«»n- 
day licenses, see Sect. 3. ante. 


Sect. 5.— REFRESHMENT HOUSES NOT UCENSED 
TO SELL INTOXICATING UQUORS. 

As to what is a “ Refreslimenl House,” see 
Part II., Sect. 2, sub-sect. 4, (ftde. 

666. Effect of Licensing Act, 1921 (c. 42) -On 
Public House Closing Act, 1864 (c. 64), s. 5 Sub- 
stitution of “ permitted ” for “ closing hours. I- 
licensing Act, 1921 (c. 42), ss. 1. 2, introduccfl a 
system of ” permitted hours ” for tii(‘ sale of 
intoxicating liquors in liccmscsl |>remis(*s, A by 
sect. 4 prohibited persons scaling intoxi(*ating 
liquors except during those hours. 

Appit. was convicted under Ihiblic House 
(’losing Act, 1861 (c. 61), s. 5, of keejiing open ii 
refreshment house for the sah* ot refreshnH‘nts 
during part of the time the j)r(‘miNeH wave reejuired 
to be closed : — HrUl : since the passing of Licensing 
Act, 1921 (c. 42), there are now no hours during 
which ” premises licensed for th(‘ sale of intoxi- 
cating liquors ” are “ required to be closed,” A. 
therefore Public House (’losing Act, 1864 (r. 64), 
s. 5, as amended by Licensing Act, 1874 (c. 49), 
s. 1), has become inoperative. — Smith v , Fennell, 
[19241 1 K. B. 550 ; 03 L. J. K. B. 311 ; 130 
L. T. 732 ; 88 J. P. 74 ; 40 T. L. R. 301 ; 68 
Sol Jo. 520 ; 22 L. G. R. 192 ; 27 (’ox, C. C. 601, 
D. (’. 

567. Sunday trading.]- - A licensed refreshment 
house keeper, although lie does not hold a wine 
license, may not sell articles for consumption off 
the premises on Sundays. — Hupfell v , Curtis 
(1877), 3r> L. T. 853, 1). (\ 

AnmMfUum : — Ezpld. Amoretto r. JanioH, [1015] 1 K. B. 124. 

553, ,j —The hours at which refreshment 

houses in Wales must be closed are regulated by 


PART IX. SECT. 8. 

662 i. Whether renewable as ordinary 
seven-day liemeesA — ^The holder of a aix- 


dax lioenae, under LioenNlng Act, 1872 
(c. 94), 0 . 49, not entitled on the re* 
uewal of hl» Uceniie to exebange it 


for an ordinary or HOTon-day Uoenae^ 
11. V, CATHrART (1880). 44 J. P. 718. 



72 Intoxicahkg Liquors. 


Sect, 6 , — Eefreahmenl houeea not licensed to sell in- 
toxicating liquors. Sects, 6, 7 d: 8 : Sub-secta, 
1, 2 <&? S, Sect, 9. PaH X, Sect, 1.1 

licensing Act, 1874 (c. 49), s. 11. Sunday 
Closing (Wales) Act, 1881 (c. 61), s. 1, does not 
apply to such houses. — ^B erni v, Thorney (1895), 
64 L. J. M. C. 271 ; 72 L. T. 630 ; 43 W. R. 411 ; 
69 J. P. Jo. 228, D. C. 

Annotations ; — Reid. Parker v. Harrip (1909), 100 L. T. 408 ; 
Amoretto v. James (1914), 84 L. J. K. B. 563. 

509 . J — No offence is committed against 

Licensing Act, 1874 (c. 49), by opening, between 
the hours of 5 & 6 p.m. on Sundays, an unlicensed 
refreshment house in Wales where no intoxicating 
liquors are sold. — P arker v, Harris (1909), lOO 
L. T. 408 ; 73 J. P. 183 ; 22 Cox, C. C. 19, D. O. 

Annotation Refd. Amorette v. Janiea (1914), 84 L. J. K. B. 
563. 

670. .] — The mere fact that a person is 

the holder of a refreshment house license does not 
exempt him from the operation of the Sunday 
Observance Act, 1677 (c. 7). — Amorette v. 

James, [1915] 1 K. B. 124 ; 84 J.. J. K. B. rm ; 
112 L. T. 167 ; 79 J. P. 116 ; 31 T. L. R. 22 ; 69 
Sol. Jo. 162 ; 13 L. G. U. 698 ; 24 Cox, C. C. 610, 
D. C. 

Annotation : -Refd. Hlator Kvana, [19161 2 K. B. 403. 
*S'fe, generally y Time. 


Sec T. 6.— THEATRES. 

Sce^ now^ Licensing Act, 1921 (c. 42), s. 18. 

Sales in theatres generally, see Part XI., Sect. 1, 
TfiOHi, 

671. Sales during prohibited hours.] —Licensing 
Act, 1872 (c. 94), does not axqdy to exempt the 
proprietor of a theatre, who holds an excise 
license to sell intoxicating liquors by retail at his 
theatre, from the provisions, with respect to closing, 
contained in Licensing Act, 1874 (c. 49). — Gai.- 
laghkr V, Rudd, [1898] 1 Q. K. 114 ; 67 L. J. 
Q. B. 66 ; 77 L. T. 367 ; 61 J, P. 789 ; 46 W. R. 
108 ; 14 T. L. R. 106 ; 12 Sol. Jo. 15 ; 18 Cox, 
C. C. 664, D. (\ 


Sect. 7. --SUNDAYS, CHRISTMAS DAY AND GOOD 
FRIDAY. 

672. Sundays — Sunday of Mid-Lent— Local 
custom.] — In the borough of B. i( liad always been 
the custom to ke(‘p optm the j)ublic-hou 8 es 
on Mid-Lent Sunday, dial day being a day for 
friends visiting the town. S., the keeper of an 
alehouse, allowed mi*n of tlie borough to sit & 
drink during prohibited houi's on that Sunday in 
his house along with otliers, who were travellers. 
There was no evidence tliat S. knew any guests 
to belong to the borough, k> he swore that lie 
bond believed they were all travellers : — Held : 
the justices were right in convicting S. under 
Licensing Act, 1874 (c. 49), s. 9 , of unlawfully 
keeping open his house on Sunday. — Stacey v, 
Milne (1875), 39 J. P. 103. 

578 , Meaning of “Sunday” — Sunday 

Closing (Wales) Act, 1881 (c. 61).] — Licensinjg 
Act, 1874 (c. 49), “ atll premises in which intoxi- 
cating liquors are sold by retail, wherever situate, 
shall be closed on Clulstmas Day & Good Friday, 
as if Christmas Day & Good Friday were respec- 
tively Sunday.” By Sunday Closing (Wales) Act, 
1881 (c. 61), s, 1 , all such premises are to be closed 
” during the whole of Sunday ” : — Held : the 
word ” Sunday ” in Sunday Closing (Wales) Act, 
1881 (c. 61), only has its ordinary meaning, & a 
conviction under that Act for unlawfully keeping 


open premises for the sale of intoxicatixig liquors 
on Christmas Day was bad. — ^F orsdiebj v, Colqu- 
HOUN (1883), 11 Q. B. D. 71 ; 49 L. T. 136 ; 47 
J. P. 393 D. C. 

Annkaiion : — Apld. Davies r. Harrison, [1909] 2 K. B. 104. 

Application to six-day licenses.] — See 

Sect. 3, ante. 

Refreshment houses not licensed to sell 
intoxicating liquors.] — See Sect. 6, ante, 

674. Christmas Day — Falling on week day — 
Application of Sunday hours — In Wales & Mon- 
mouthshire.] — FoRSDIKE V, COLQUHOUN, No. 678, 
ante. 

575. Six-day license.] — By 

Licensing Act, 1872 (c. 94), the holder of a six- 
day license “ shall keep his premises closed during 
the whole of Sunday.” By Licensing Act, 1874 
(c. 49), s. 3, which regulates the hours of closing 
of licensed premises generally, ” such premises 
wherever situate shall be closed on Christmas 
Day & Good Friday ... as if Christmas Day 
& Good Friday were respectively Sunday ” : — 
Held : the holder of a six-day license is not bound 
to close his licensed premises during the whole 
of Christmas Day when it falls on a day other than 
a Sunday, but is only bound to close on tlmt day 
during the hours of closing applicable to licensed 
premises generally. — Davies v. Harrison, [1909] 
2 K. B. 104 ; 78 L. J. K. B. 626 ; 100 L. T. 899 ; 
73 J. P. 268 ; 25 T. L. R. 449, D. C. 


Sect. 8.— EXEMPTION FROM CXOSING. 

Sub-sect. 1.— In General. 

Consumption of liquor with meals — Extension of 
permitted hours in evening for certain premises.] — 
See Licensing Act, 1921 (c. 42), s. 3. 

575a. Discretion of justices.] — R. v, 

vSpelthornk, JJ., Ex p. Turpin (1926), 135 L. T. 
I U ; 42 T. L R. 569 ; 70 J. P. Jo. 322, D. C. 

Within half an hour after permitted hours — 

Liquor supplied during permitted hours & served 
with meal.J — See Licensing Act, 1921 (c. 42), 
8. 5 (d). 

Persons resident in licensed premises or clubs.] — 

See Licensing Act, 1921 (c. 42), s. 5 («). 

Ordering or despatch of liquor for consumption 
oft premises.] — See Licensing Act, 1921 (c. 42), 
8. 6 (6). 

Supply to or consumption by friends at licensee’s 
own expense.] — See Licensing Act, 1921 (c. 42), 
s. 6 (c). 

Sale to trader or club for purposes of trade or 
club.] — See Licensing Act, 1921 (c. 42), s. 6 (e). 

Sale in or supply to canteens — Or to authorised 
offloers’ mess.] — See Licensing Act, 1921 (c. 42), 
s.5(/). ^ ^ 

Sale during prohibited hours in theatres.] — See 
8 ect. 6 , ante. 


Hub-sect. 2. — General Order op Exemption. 

See Licensing (Consolidation) Act, 1910 (c. 24), 
s. 66 , as modified by Licensing Act, 1921 (c. 42), 
sched. I., Part II. 

576. Nature of — Judicial orders — Subject to 
certiorari.] — An order of justices under Licensing 
Act, 1872 (c. 94), s. 26, extending the hours during 
which a licensed house may be kept open for the 
sale of intoxicating liquors is a judicial order, & 
may be brought up on certiorari, — R. v, Johnson, 
[1906] 2 K. B. 59 ; 74 L. J. K. B. 585 ; 69 J. P. 
236 ; 53 W. R. 655 ; 21 T. L. R. 423 ; 49 SoL Jo. 



Pakt X. — ^Occasional Excise Licenses. 


460 ; eub nom. B. v, Johnson, Ex p. Thornely 
92 L. T. 664, D. O. 

Certiorari to quash orders of licensing justices.] — 

See Crown Practticb, Vol. XVI., p. 414, No. 2729 


Sub-sect. 3. — Special Order op Exemption. 

See licensing (Consolidation) Act, 1910 (c. 24) 
s. 67, as modified by Licensing Act, 1921 (c. 42) 
sched. I., Part II. 

677. Discretion of justices to grant.] — Under 
Licensing Act, 1872 (c. 94), s. 29, the local authority 
granted a license to a publican exempting him from 
the closing hours on Christmaa& New Year’s Eve 
between 11 & 12 p.m., as being special occasions : — 
Held : as it was entirely for the discretion of the 
local authority in each case the decision could not 
be interfered with. — Devine v. Keeling (1886), 
50J.P. 551 ; 34W. B.718; 2 T. L. R. 692, D. C. 
AnmAfdion : — ^Diftd. R. v. Butt, Ex p. Brooke (1922), 38 

T. L. R. 537. 

678. Must be exercised Judicially.] — R. 

r. Butt, Ex p. Brooke (1922), 38 T. L. R. 537, 

D.C. 

679. Power to grant — Where license conditional 
— Opening during specific hours.] — Resp. was 
granted in 1906, under Licensing Act, 1904 (c. 23), 
8. 4, a license in respect of certain premises for the 
period of two years, upon the condition that the 
premises should only be open for the sale of 
intoxicating lig[uors between the houis of noon 
&; 2 p.m. During the currency of the license resp. 
applied to justices in petty sessions, under Licensing 
Act, 1872 (c. 94), s. 29, for an occasional license 
exempting him from closing the premises on 
Dec. 17, 1906, between the houi-s of 7 p.m. & 
11 p.m. The justices granted the occasional 
license asked for : — Held : they had power to do 
so. — OiioH V, JlESKETH, [l^^t)8] 1 K. B. 654 ; 77 
L. J. K, B. 481 ; 98 L. T. 203 ; 72 J. P. 114 ; 24 
T. L. R, 269 ; 52 Sol. Jo. 239, C. A. 

680. What are “ special occasions ’’—Christmas 
& New Year’s Eve.] — Devine i\ Keeling, No. 
577, ante. 

581. Market & fair days.] — On the 

application to the justices of B, on behalf of a 
large number of licensed victuallers for special 
orders exempting each of them from closing their 
licensed premises for the sale A supply of 
intoxicating liquor for consumption on ( he premises 
between 10 a.m. & 12 noon A between 2.30 p.m. , 
A 4 p.m. on nineteen market A fair days between 


Sept. 6 A Dec. 27, 1920, on the ground that these 
were days of public ceremony or gathering or the 
like special occasions, involving the assembly 
of, A necessitating the provision of accommoda- 
tion for, a considerable number of persons, the 
only evidence was that the days in question were 
market or fair days, A the justices made the orders 
that the licensees might be able to sell intoxicating 
liquor during the additional hours on the occasion 
of fairs A markets. The Defence of the Realm 
(Liquor Control) Regulations, 1015, had been 
applied to the area, A by an order of the Central 
Control Board (Liquor Trafilc) the hours for open- 
ing were restricted to 12 noon to 2.30 p.m. A 
6 p.m. to 10 p.m. on week days, but the order of 
the board provided that liquor might be sold A 
supplied for consumjition on tlie promises “ during 
any specified hours between the liours of 10 a.m. 
A (i p.m. on \veek days under a special order of 
exemption . . . granted in pursuance of Licensing 
((’onsolidation) Act, 1910 (c. 24), s. 57, for any 
public ceremony or gathering or like special 
occasion involving the assembly of, A necessitating 
tlio provision of accommodation for, considerable^ 
numbers of persons.” By sect. 57 (1) : “ If tlie 
holder of a justices’ on license applies to the local 
authority for an order . . . exempting him from 
the provisions of this Act relaling to general 
closing houi‘8 on any special occasion or occasions, 
the local authority may . . . grant to appet. such 
a special order so exempting him during the hours 
A on the special occasion or occasions specified in 
the order.” The cliief constable, who by his deputy 
had opposed the making of the orders, obtained 
rules nisi for writs of certiorari to quasi) them on 
the grounds that maik(4 A fair days were not 
special occasions within the order of the board, 
A that the justices had no power to include in 
one order a long serh's of occasions : — Held ; 
market A fair days w^ere not special occasions 
within the above pro\ision8 A the rules must be 
made absolute. — R. v . Inglih, Ex p. (’oLK- 
IIAMILTON (1921), 90 L. J. K. B. 770 ; 121 L. T. 
704 ; 85 J. P. 1 H : 37 T. L. K. 350, 1). (’. 

A u»4)t(U ion Conud. K. v. Butt, hr p. Biooki) (1922), 38 

T. L. H. 537. 

532. Every Saturday,] - K. v. 

Butt, Ex p. Brooke (1922), 38 T. L. H. 537, D. C. 


Sect. 9. --OFFENCES. 

See Part XII., Sect. 3, post. 


Part X. — Occasional Excise Licenses. 


Sect. 1.— IN GENERAL. 

See Licensing (Consolidation) Act, 1910 (c. 21), 
8. 64. 

683. Irregularity in obtaining license — Effect of 
— Whether licensee subject to penalties.] — By 

Revenue Act, 1862 (c. 22), s. 13, A Revenue Act, 
1863 (c. 33), 8. 20 (1), an occasional license for the 
sale of intoxicating liquors is to be granted by an 
officer of excise upon the written consent of a 
justice ” usually acting at the petty sessions for 
the petty sessional division within which the place 
of sale is siutate.” 

Applt. ojbtained from a duly authorised officer of 


excise an occasional license for the sale of intoxi- 
cating liquoi« ; the justice who signed the written 
consent did not usually act for the petty sessional 
division within which the place of sale was situate. 
Appit. liaving sold intoxicating liquors at the time 
A place mentioned in the occasional license, was 
convicted by justices of selling intoxicating liquors 
without a license. It was not proved that applt. 
h^ acted otherwise than bond fide : — Held : 
although an irregularity had been committed in 
obtaining the license, yet it protected applt. from 
penal consequences, A the conviction was wrong. — 
Stevens v. Kmson (1876), 1 Ex. I). 190 ; 45 L. J. 
M. C. 03 ; 33 L. T. 821 ; 40 J. P. 484. 
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Sbct. 2.--TAIRS AND R4C13* 

584. Sale at fairs — Whether occasional license 
necestary— Abrogation of customary right.]-- 

Beerhouse Act, 1830 (c. 64), s. 29, by which the 
selling of beer at any lawful fair was excepted out 
of the general operation of the Act, is repealed by 
Revenue Act, 1862 (c. 22), s. 12, & therefore the 
sale of beer without an excise license at a lawful 
fair in exercise of a right by grant which had 
existed since the reign of Edward III. is no 
longer lawful, nor is such sale any longer exempted 
from the operation of the Excise Licensing Acts. — 
Huxham V , Whekler (1864), 8 H. & 0. 75 ; 4 
New Rep. 114 ; 33 L. J. M. C. 163 ; 10 L. T. 342 ; 
28 J. P. 345 ; 10 Jur. N. 8. 545 ; 12 W. R. 713 ; 
159E.R.454. 

5 g 5 , Sale by person duly licensed.] — 

An alehouse keeper, who has obtained an ordinary 
justices* & excise license, may, by viiiue of such 
license, sell beer in booths at any lawful fair. It 
is not necessary to get a special license for that 
purpose. — Haywood v. Holland (1873), 28 L. T. 
702 ; 37 J. P. 376 ; 21 W. R. 920. 


686. Whether Justices* license necessary.] 

— The jurisdiction of justices under Sale of 
Beer Act, 1796 (c. 113), upon an information for 
selling ale, etc., by retail without a license, is not 
taken away by 48 Geo. 3, c. 143. — R. v. Drake 
(1817), 6 M. & S. 116 ; 105 E. R. 1186. 

Annotation : — ^Refd. Ash v. Lynn (1866), 7 B. & S. 256. 

5 g 7 , Fair held In different licensing 

district.] — Ash v, Lynn, No. 630, posf. 

588. Public races — Whether occasional license 
necessary — Sale by person duly licensed.] — Races 
held in a private field hired by the race committee 
for the occasion, to which all persons had entrance 
on paying a small sum at the gate of the field, are 
“ public races ” within the exemption in Excise 
Licenses Act, 1825 (c. 81), s. if, & a licensed 
victualler is not liable to any penalty for selling 
beer by retail in a booth in such field during such 
races by virtue of his ordinary license & without 
having an occasional excise license for that purpose. 
— Bouohey V. Rowbotham (1866), 4 H. & C. 
711 ; 16 L. T. 222 ; 30 J. P. 777 ; 15 W. R. 76, 


Part XI. Sales in Passenger Ships, Railway Cars, Canteens, 

Theatres and Clubs. 


Sj2( T. 1. —PASSENGER SHIPS. 

Sep Finance (1909-1910) Act, 1910 (c. 8), s. 62. 
& sched. 1, D. ; Licensing (Consolidation) Act, 
1910 (c. 24), s. Ill (2) (/). 

See cases infra. 


Sect. 2,— RAILWAY CARS. 

See Finance (1900-1910) Act, 1910 (c. 8), sched. 
1, E. ; Licensing (Consolidation) Act, 1910 (e. 21), 
B. Ill (2) (m). 

See, ycneralljj. Railways. 


Sect. 3.— CANTEENS. 

Sec Licensing (C’onsolidation) Act, 1910 (e. 21), 
s. Ill (2) (1). 

See, generally, Royal Foucrs. 

589. Canteen authorised by Secretary of State — 
Holder obtaining excise license — Right to sell beer 
to civilian,]— A person who holds a canteen, under 
the authority of a Secretary of State, A who 
obtains an excise license for the sale of beer in 
the canteen does not commit an olTenee under 
Licensing Act, 1872 (c. 94), s. 3, if he sells beer 
in the c^anteen to a civilian. — Diokeson Ac Co, v, 
Mayes, [1910] 1 K. B. 462 ; 79 I.. J. K. B. 253 ; 
102 L. T. 287 ; 74 J. P. 139 ; 26 T. L. R. 236, D. C. 

690, Control during war time — When not 
licensed or registered under Licensing (Consolida- 
tion) Act, 1910 (c. 24) ,J — The Central laquor Con- 
trol Board, by orders made under Defence of the 


Realm (Amendment) (No. 3) Act, 1915 (c. 42), 
& Regulations 2 of the Defence of the Realm 
(liquor C*ontrol) Regulations, 1915, ordered that 
no person should introduce* or cause to be intro- 
duced into a certain are ‘a in Wilts any ini/oxicating 
liquor unless it were paid for before it was so 
introduced, A: that no person shemld solicit or 
canvass for orders for intoxicating liquors, except 
at licensed premises, but tliat sales either to a 
registered (dub or to a cantt^en carried on under 
the authority of a Hecr(*tary of State were not to 
be efi’ected : — Held : the orders were not ultra 
vires, A the exception as to “ registered clubs ” 
&. “ canteens ” did not except from the operation 
of the orders officers’ A sc^rgeants’ messes carried 
on under the King’s Regulations & not licensed as 
canteens under Licensing (Consolidation) Act, 
1 910 (c. 21), or registered as clubs under that Act. — 
Ehumann V . Scoi’i' (1917), 82 J. P. 48 ; sub nom. 
Barker v, Scott, Ehrmann v. Scott, 34 T. Ij. R, 
22; 15L. G.R. 916, D. C. 


Sect. 4.— THEATRES. 

See Licensing (Consolidation) Act, 1910 (c. 24), 
8. Ill (2) (f) A, generally, Theatres. 

Houm of sale, see Part IX., Sect. 6, ante, 

591. Power of commissioners of excise to issue 
license — Where Justices’ license not obtained — 
Theatre.] — The proprietors of a music hall, barfing 
duly obtained a music A dancing license, applied, 
as being the proprietors of a place of public enter- 
tainment licensed by justices of the peace, to the 


PART XI. SECT. 1. 


1. Sale on Sundai / — Effect of Finance 
Guthwk V , Wilson 
(1910), 6 Adam, 380 ; i8 So. L. K. 
106; U911J1S.L.T.30.— SCOT. 

r. wim- 
J 31 So, 

L. R, 79.— S(;OT. 


n, CotUrary to ienna of 


liemae — License in name of steward — 
Liability of merw'r#.] — A llccusc >i^ae 
taken out in the name of the steward 
of a passenger vessel for the sale of 
liquor on hoard, endorsed with a con- 
dition prohibiting sale on Sunday. On 
a Sunday, when the steward was not 
on board, sales of liquor were made by 
waiters employed on the vessel : — 
Held: the sales sales without a 


lioense by the owners, & not sales in 
breach of his license by the steward. — 
Lord Advocatk t?. Nicol, 11916) S. C. 
735.— SCOT. 

PART XL SECT. 8. 

o. Canieens asdhorised by 
RegukUions,] — Ex p, Patchkix 
34 N. B. R. 258 ; 3 Can. Crli 
75.— CAN. 
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Part XII. — Offences. 


Oomrs. of Inland Revenue for an excise license 
to sell by retail beer, spirits, & wine on the premises 
under Excise Act, 1835 (c. 39), s. 7 : — Held : the 
()omrs. had pro]perly refused to grant an excise 
license until a Ucense of justices had first been 
obtained under Licensing Act, 1872 (c. 94) ; Excise 
Act, 1835 (c. 39), s. 7, had been repealed by 
Licensing Act, 1872 (c. 94), except so far as the 
rights of proprietors of theatres were concerned ; 

a music hall was not a theatre. — R. v, Ini^nd 
Revenue Comes. (1888), 21 Q. B. D. 669 ; 62 
.r, P. 390 ; 36 W. R. 696 ; auh nom , R. v . Inland 
Revenue Combs., Ee Empire Theatre, 57 L. .1. 
M. C. 92 ; 59 L. T. 378 ; 4 T. L. R. 619, D. C. 

592. Music hall.] — R. v . Inland 

Revenue Comrs., No. 691, ante , 

593. Condition against sale of intoxicating 
liquors — On grant of theatrical license.] — A 
county council acting as the licensing authority 
for the performance of stage plays may in the 
exorcise of their discretion attach to the ^ant of 
a license for such performance a condition that the 
grantee shall undertake not to apply to the excise 
authorities under Excise Act, 1835 (c. 39), s. 7, 
for an excise license to sell intoxicating liquors 
in his theatre. — R. v . West Riding of Yorkshire 
County Council, [1806] 2 Q. B. 386 ; 65 L. .1. 
M. C. 136 ; 75 L. T. 252 ; 60 J. P. 550 ; 44 W. R. 
650 ; 12 T. L. R. 454 ; 40 Sol. Jo. 568, D. C. 

. iti notations : — FoUd. ManchoHt<>r Palaco of VarictiOH v. 


Manchester Corpn. (1898), 69 J. P, 425. Refd. R. r. 

Shwrne^^s U. D C. (1898). 62 J. P. 663. Mentd. L. C. C\ 

V, Boiinondsoy Bioscope Co.. (1911] 1 K. B. 445. 

694. Licensee covenanting not to 

*^PPly for such license.] — A county council acting 
as the licensing authority for the performance of 
stege plays may, in the exercise of their discretion, 
attach to the grant of a license for such perform- 
ances a condition that t he licensee would not apply 
for a license to sell beer, spirits, or wine on the 
premises of the theatre. 


Wliere tlie licensee bound himself by a deed of 
covenant not to apply for a license for tlie sale of 
intoxicating liquor, a memorandum of which deed 
was attached to the llieatre license, th(' ct. refused 
to set the deed aside. — Manc’HEsteu Palace of 
Varieties, Ltd. v. Manchester Coupn. (1898), 
62 J. P. 425. 

595, V. SiiERnNEss Uhban 

District (V)UNCIL (1808), 62 .1. P. 5(i3 ; 11 T. L. K. 
533, (\ A. ; prex^iows proceedings^ sxtb nom. Re 
Sheer NESS Urban District C()un(^il, Ex p. 
Smith & Doiuncj, 42 Sol. Jo. 612, 1). C. 


Jnnotation : L. C. (’. r. Bormoiidsos' Biosoopo Co., 

[1911] 1 K. B. 44^>. 


Sect. 5.~-CLUBS. 

See C^UBS, Vol. VIII., pp. 522-525. 


Part XII.- 

Sect. 1.— RELATING TO SALE. 

SuB-SErr. 1 . — Sale without l.i cense. 

A. Wiihouf Justices' lAcotse. 

{a) hi General, 

See Licensing (Consolidation) Act, 1910 (c. 24), 
88. 65, 85 ; Licensing Act, J921 (c. 42), s. 7. 

596. Sale under excise license.] — (1) A person 
who sells spirituous liquors, by retail without a 
license from two justices of the peace, is liable to 
the penalties of 5 Geo. 3, c. 46, though he has a 
license from the Comrs. of the Excise to retail 
spirituous liquors. 

(2) The exception in 26 Geo. 2, c. 28, that 
nothing in that Act shall extend to altiu’ the time 
of granting licenses in cities A towns c*orporaU* 
does not exempt such places from the operation 
of the other parts of that Act ; but magi.stratc8 
in such districts must give the same notice of their 
meeting to grant licenses as justices for a county 
give. 

(3) This license having been granted at a private 
meeting of two justices, which was held, too, after 
the general meeting was passed, I am of opinion 
that the license is illegal & that it cannot protf*ct 
the person to whom it was granted from the 
penalties of 5 Geo. 3, c. 46 (Kenyon, C.J.). — 
R. V. Downs (1790), 3 Term Rep. 560 ; 100 E. R. 
733. 

Annotations :---As to (1) PoUd. R. v, Drake (1817), 6 M. ^ .8. 

116. As to (3) Conid. Boulter v, Kent JJ., [1897] A. (;. 

556, B«fd. R. v. Howard, [1902] 2 K. B. 383. Generally, 

Bald. Brown v. Nicholson (1858), 5 Jur, N. S. 99. 

597 . Sale under void Ucense — Grant after 
general meeting.] — R, v. Downs, No. 696, ante, 

598 . Grant under repealed statute.] — 

The justices acting under a rented sect, of 32 & 
33 Viet. c. 27, granted a cerfifleate to B., for a 
bottled beer license, which license the excise 
granted in ignorance of the repeal of the enact- 


—Offences. 

menf. B. liaving boon pror(‘(»dcd against under 
Beerhouse Act, 1810 (c. 61), s. 13,* for selling 
I bottled beer witliout a lic(*n8(‘ : -Held : t ho justices 
' ought to have convict(‘d B. — J'earson v. Bhoad- 
BENT (1871 ), 36 J . P. 185. 

599. License obtained by fraud - Innocent 
Ucensee.J — Semble : a license to sell heiT, althougli 
obtained by fraud, is valid, uiilt‘ss the fraud be 
practised by the party to whom the license* is 
granted. 

There is no (‘vi donee to charge* W. personally 
with having fraudulently obtained the* lieemse*. A 
ther<‘fore he canned he fine*d for having aede'el bond 
fide under it {per (’rio). H. ?*. MiNHiirLL (1833), 
I Nev. & M. K. B. 277 ; I Nev. A M. M. G. 71. 

600. Licensee remaining In possession After 
temporary grant to other party,' He's])., be ing Die* 
duly licensed koe*[)e‘r of a bee‘rfK)UH<*, re*rnaine*<l in 
possession of the pre*rniHe‘s A sold be‘oi‘ there*on afte»r 
a temporary authority to carry on the busin<*ss 
on the* same pre‘rniHeH had hesm grante‘d, un<h‘r 
Licensing Act, 1842 (c. 41), s. I, to another person 
in cont<*mplation of the* transfe*r of the* license A 
the possession of the preinise*H to him : — Held : 
resp. was not liable U) he convicted under J Jeensing 
Act, 1872 (c. 94), s. 3, of the* offence of sidling 
intoxie-ating liquors without a license*. — A ndrewh 
r. Denton, [1897] 2 Q. H. 37 ; 66 L. J. Q. B. 520 ; 
76 L. T. 423 ; 61 J. P. 326 ; 45 W. R. 500 ; 41 
Sol. Jo. 469, D. ('. 

601. UnUcensed owner of licensed premises — 
Licensee abandoning premises.] — Applt. was the? 
licensi* holder of the Royal Hotel, Ince-in-Makcr- 
fleld, the property being owned by his father. 
From Aug. 23 to Nov. 4, 1 901 , applt. resided at the 
Royal Hotel, A carried on the licensed business 
there. On the latter date, he liad a quarrtd with 
his father ; left the district. The father, with the 
assistance of a manager, carried on the business 
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Intoxicating Liquoes. 


Sect* 1 . — Rela ting fo eale : 8%nb-eecl. 1, (a) (5)> ] 

till Apr. 25, 1902, when he was summoned & 
convicted of selling intoxicating liquors by retail 
without being duly licensed thereto. On May 30, 
1902, applt. gave notice that he desired to transfer 
the license to one C., the manager. The justices 
refused to grant a transfer, & applt. thereupon 
retook possession of the premises, & on June 8 
applt. was summoned for selling intoxicating 
liquor without being duly licensed thereto & con- 
victed, the justices being of opinion that he 
had abandoned his license ; — Held : the con- 
viction could not stand, as applt. was a person 
duly licensed under Licensing Act, 1872 (c. 94). — 
Lawren(T2 V. O’Hara (1903), 07 J. P. 309; 47 
Hoi. .lo. 039, D. C. 

602. Licensee retaking possession — After tem- 
porary abandonment.] — Lawrence v, O’Hara, No. 
001, ayite* 

603. Incoming tenant — Carrying on business 
pending grant — No sessions in interim.] — For an 

incoming tenant of a public-house to carry on the 
business of the house for a period of nine days 
without a license is a serious ofTence ; & the facts 
that the outgoing tenant had been duly licensed, & 
that for nine days after his departuiv, the period 
in question, no sessions sat at which a temporary 
transfer of his license could be applied for, do not 
warrant a court of summary jurisdiction in treating 
the offence as one of a trifling nature^ within 
Nummary .Turisdiction Act, 1879 (o. 49), s. Ifl. — 
Barnard v. Barton, 1 19091 1 K. B. 3.‘)7 ; 7.7 
L. J. K. B. 320 ; 92 1.. T. 8.79 ; 09 .1. P. 281 ; 20 
(’ox, P. 0. 870, I). V. 

604. Person selling under cover of license — 
Licensed person on premises — Liability of licensee.] 

■—The mere. fact of there being an existing license 
& an existing licensee living in the licHmscni house 
docs not authorise any x)erson otln'r than the 
licensee, his agent or servant, to sell intoxicating 
liquor in that house under cover of the license ; A 
if a person, who is neither the licens(‘e nor the 
agent or servant- of the licensee under cover of the 
license sells in the licensed house liquor, which is 
his own & which he is selling for his own bcuiefit, }k‘ 
may be convict(‘d under licensing Act, 1872 
(c. 94), 8. 3, of selling without a lic(*nse, notwith- 
standing that there is an existing license an 
existing licensee living in the licensed ijremises 


&; the licensee may also be convict ed o f aiding Aj 
abetting such sale. — P bckovbr v, Defeies (1906), 
95 L. T. 883 ; 71 J. P. 38 ; 23 T. L. B. 20 ; 21 
Cox, C. C. 323, D. C. ^ 

Annotations .'--Connd* Dunning y- 

237. Distd. Mollor v. Lydiate, [1914] 3 K. B. 1141. 

605. Raffle at private house.] — Applt., Mrs. S., 
a married woman who had a license to sell intoxi- 
cating liquor, was convicted under Licensing Act, 
1872 (c. 94), s. 3, of selling intoxicating liquor at 
a place where she was not authorised by her 
license to sell same. The husband of applt. was 
about to be called as a witness for resp., but it was 
objected that he was not a competent, or if com- 
petent, not a compellable witness, & the objection 
was allowed. Evidence, however, was given by 
a constable of a statement made to him by the 
husband, in the wife’s presence to the effect that 
“on Dec. 24, 1883, he took spirits from the 
licensed house of applt. to the house of one B. ; 
the drink was then raffled for, & he was present 
during the raffle ; the money was put in a basin on 
the table, & it was afterwards brought to the inn 
& put on a table there ; one or other of them, the 
landlady or the husband himself, took it from the 
table ; during the time of the raffle he took some 
spirits up to B.’s house ; he took it all.’’ Other 
witnesses proved that the liquor brought from 
applt. ’s house by her husband was raffled for at 
B.’s house the husband himself being present at 
the time. The justices convicted applt. of selling 
the liquor at B.’s house ; — Held : what took place 
at B.’s house was a transaction in the nature of a 
sale within Licensing Act, 1872 (c. 94), s. 62, A, 
as applt. was a competent witness & did not con- 
tradict the statement made by her husband, there 
was suflieient evidence to support the conviction. — 
Seaoer r. White (1884), .71 L. T. 201 ; 48 J. P. 
430, D. (’. 

608. Executory agreement to sell.] — By 

licensing ((Vmsolidation) Act, 1910 (c. 24), 

s. 05 (1), a person shall not “ sell ’’ any intoxi- 
cating liquor at any place except that for which 
he holds a license “ for the sale ’’ of that liquor, 
A by sub-sect. 2 if he acts in contravention of the 
sect, ho is made liable to penalties : — Held : the 
words “ sell ’’ A “ sale ” ref(*r to a completed sale, 
A a person who, on unlicensed premises, merely 
enters into an executory agreement for the sale 
of intoxicating liquor is not liable to the penalties 


PART Xn. SECT. 1. SUB-SECT. 1.— 
A. (a). 

602 I. Lire user reUikinn possession — 
After temporary abandoyimvni.]- -DvTSW' 
OAN V . Wau^u, 11901] 2 I. I{. 298. - 


5 . Person selling u 7ider eo ver of I iee nse 
Aeenst'd person on premises — Pur- 
ehase by stranger of day*8 rercipts ,] — 
Deft, purohasod for $25, from a duly 
lloeuHod hotel -keeper, the day’s re- 
eelpts of the bar, & at the close of the 
day had paid over to him such re- 
(H'ipts : — Held : a conviction against 
deft, for selilng liquor without a license 
could not be maintained. — 11. r. Wkst- 
LAKK (1892), 21 O. R. 619.— CAN. 


q. .]- 

(1888), 6 S. O. 68.— 1 


R. V, 

AF. 


Thksen 


r. TAcet^ granted under bye-law — 
Pye-law guaahed.] — The quashlnff of a 
bye-law under which a oortlfloate has 
been granted & lioonso Issued for the 
sale of spirituous liq^uors does not 
nullify the license ; « a oouvlotlou 
for soiling without lioense oannot In 
these circumstances be supported. — 
R. e. StafforI) (1872), 22 C. P. 177. 
—CAN. 


t. Sale vnder expired license — 
Mistake .] — O’Hara v. Cameron (1920), 
68 Bo. L. R. 102.— SCOT. 


a. Sale betureti expiry <£• renewal — 
Days of grace.] — When a man com- 
mits an offence as a liooiisod holder, 
between the expiration of bis old, 
license A its renewal, ho cannot be 
legally iirosooutod till the oompletlon 
of the days of grace ; after which date, 
tf the license bo renewed, it beconu's 
retroBpenlivo, if not, the holder may 
then bo prosecuted for having sold 
liquor without a lioense within the 
period of grace. — R. e. Mackintosh, 
(19081 O. 11. C. 8.— S. AF. 

b. License to one partner — Conduct 
of business by other.] — A. & B. being 
in partuorshlp, a license to sell liquor 
was issued to B. B, left, but A. 
continued to carry on the business A 
engaged C. os barman. C. sold liquor 
to a customer A wa.s convicted of sell- 
ing liquor without a license : — Held : 
he was entitled to do so under the 
lioimse issued in B.’s name. — R. v. 
Wake (1895), 12 8. C. 4.— S. AF. 

0 . After dissolution .] — A 

lioeusc to sell liquor was granted to 
Q., then in partnership with applt. 
The partnership was dissolved, A applt. 
continued to carry on the business on 
his own behalf, although no transfer 
of the license had been granted to him : 
— Held : applt. was property convicted 


of selling liquor without a license. — 
R. y. Hofituan (1905), 22 S. C. 32.— 


S. AF. 

d. Sale by ch€7nist — Proprietary 
7ncdicin€ coniaming alcohol. Glekhon 
r. Hobson, [1907] V. L. R. 148.— 

AUS. 


a. For 77iedicinal purpose.] — R. 

V . Denham (1874), 35 R. 503. 

—CAN. 

f. .] — Garonkii V. 1’aru 

(1881), 14 N. 8. U. (2 R. A G.) 225 ; 
1 C. L. T. 710.— CAN. 


g. J — R. Kay, Ex p. 

Nitoevt (1908), 39 N. B. R. 135 ; 
6 E. L. R. 272.— can. 


h. Sale by sheriff — U7ider distress 
warrant.] — Canada Temperance Act 
does not prohibit Judicial sales of 
intoxicating liquors, A property can 
be levied on, though it consists of 
iutoxlcating liquors only. A is in a 
place where the Act, fa. ID* i® 
force. — Ex p. Fitzpatrick (1893), 32 
N. B. R, 182.— can. 


k. OtnissUm to renew Zieease — 
Postponement of licensing wierttnp — 
Expuy.}— .* no defen^ to a 
charge for selling liquor without a 
lioense that the meeung to consider 
the applications for license had not 
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imposed by Licensing (Consolidation) Act, 1910 
(c. 24)^ s. 65 . — Titmos v, Lrm:.EWooD, [1916] 
1 K. B. 732 ; 85 L. J. K. B. 738 ; 114 L. T. 614 ; 
80 J. P. 239 ; 32 T. L. R. 278 ; 25 Cox, C. C. 337, 
D. C. 

607. Retail delivery of wholesale quantity — 
Vendor holding wholesale license.] — Resp. was not 
licensed to sell beer by retail, but held a wholesale 
beer dealer’s license under Excise Licenses Act, 
1825 (c. 81), which empowered him to sell beer in 
quantities of not less that 4 J gallons. On 
Apr. 8, 1910, one B. bought at the licensed pre- 
mises 18 quart bottles of stout, & resp, agreed to 
store & deliver the bottles as the purchaser from 
time to time might require. Resp. gave on Apr. 8 
to B. a receipt, & in his presence put aside 18 quart 
bottles of stout, which were placed in a locker under 
the counter in the shop together with a bill- 
head bearing B.’s name. From time to time the 
stout delivered was taken from the bottles which 
had been set aside by resp. on Apr. 8, & each 
delivery was recorded on the billhead bearing B.’s 
name which had been placed with the bottles. 
On May 28, 1910, the last two of the 18 bottles 
paid for by B. on Apr. 8, wei'e delivered at his house 
in accordance with an order given by him : — 
Held : there was a complete sale on Apr. 8, 1910, 
& resp. had not sold in respect of the last delivery 
the stout by retail without a license, contrary to 
Licensing Act, 1872 (c. 94), s. 3. — Halks v, 
Buckley (1911), 104 L. T. 34 ; 75 .7. P. 214, I). C. 


I Sunday sale with six-day Ucense.]~-^?cc Ucensing 
1 (Consolidation) Act, 1910 (c. 24), s. 58 (3), (4) ; 
c£r Part IX., Sect. 7, a^Ue, 

Sale by agent or servant of unlicensed principal.] 

— See Sub-sect. 1, A. (6), 'post. 


{h) Sy Agoit or Servant of Uiiliccnscd Principal. 

See Licensing (Consolidation) Act, 1910 (o, 24), 
ss. 65, 85 ; Licensing Act, 1921 (c. 42), s. 7, 

608. Liability of servant or agent.]-— William- 
son V. Noruls, No. 625, post, 

609. Liability of principal —Agent unlicensed.] 
— C., a license holder in tlu* country, left th<i 
premises on Apr. 15, & no one knew wht^re he went. 
The owner obtained possession on Apr. 23, 
put in M., a new tenant, who sold liquors for his 
own benefit, but received authority from Mrs. C. 
& O., the owner. M. had no justices' license*, 
A was supplied with liejuors by O. for sale. (). 
being charged under 11 A 12 Viet. e. 13, s. 5, witli 
aiding & abetting M. in selling lirpiors without a 
license : — Held : the justices rightly eonviele'd O. 
as aiding A abetting M. — Owen r. JiANejFoui) 
(1891), 55 J. P. 484, 1). C. 

610. Knowledge as to agent’s acts.] 

Jones v. JlAitTLEY, No. 627, post. 

611. Husband & wife.] — Upon 

an information for unlawfully H(*lling beer, under 
Beerhouse Act, 1831 (c. 85), s. 17, if W'as proved 
that applt.’s wife had actually supplied the beer 
to thr(‘c* persons who Iiad asked applt. fur be('r, 


boon hold till after Apr. 1, & that 
doft.’H application for a liceiiHe had 
then been refused . — Kx p. 1 >uih(' 01 .l 
(1888), 27 N. B. 11. 216.— CAN. 

l. Several licenses paid mmtUiane- 
oualy — One omitted in error.] — A., who 
owned a number of hotels, sent a 
cheque intended tn cover all his 
licenses to the proper officer, but by 
mistake the amonnt for the liocnse in 
question was omitted. When he 
received the lieoiisos, A., thinking that 
he had all his llconsos, put them away 
without cheeking them. Ho was con- 
victed of selliuff liquor without a 
licence. — R. v. Vikdok (1017), E. D. li. 
160.— S. AF. 

m. Staintory offence — Effect of 
Municipal Act, 1802.] — S. 208 of the 
above Act made it an ofTonce to sell 
liquor by retail without a llcenHc, 
whether a bye-law providinjr for the 
issue of such licenses & fixing: the 
amount of fees had been passed or not. 
—Re Kwovu Wo (1803), 2 H. C. H. 
336.— CAN. 

n. .1 — A sale of liquor is an 

offence only if not authorist'd by 
license under Ontario Temperance 
Acts. — R. V. I’OWKLL (1020), 48 

O. L, H. 492 ; 67 D. L. U. 741 ; 31 
Can. CTim. Cas. 240. — CAN. 

o. Absence of kmnvledije — Of in- 
toricaiiny nature of bevcraoe.]—\i. r. 
Ryan (1900), 7 E. L. R. 305.— CAN. 

p. Sale to Oovemment — Liquor 
Act, 1921 (r. 30), s. 47.] — The chief 
inspector of provincial police gave 
money to two constables who, on 
instructions, bougrht with it whisky 
from A. The money was received 
from the provincial srovt. : — Held : on 
a cheu^e of imlawfully selling liquor A. 
could not rely on the above sect, that 
** nothing in this Act shall apply to or 
prevent the sale of liquor by any person 
to the Govt.'* — R. v. Hodoerh, [19231 
1 W. W. R. 1361 ; 39 Can. Grim. Cos. 
379 ; 32 B. C. R. 199.— CAN. 

q. /Sale to informant. ] — R. r. Burke, 
119251 2 W. W. R. 480 ; 43 Can. Crlm. 
Oae. 393.— CAN. 

PART XII. SECT. SUB-SECT. 1.— 
A. (b). 

608 L LidtHHiyof servant or agent, 


A waitix'ss in a restaurant on imliconhod 
pi’cmises who gets an order from a 
customer for ll(nior &; receives payment 
therefor & being: supplied with the 
liquor in the restaurant brings it to 
the customer is not a person selling 
liquor within Licensing Act, 1890, 
H. 182.— MOONKY V. 8T1LL, [lOOOJ 
V. L. R. 227.— AUS. 

608 li. .J — Mooney v. McKkano, 

1 10091 V. L. R. 204.— AUS.1 

608 iii. .1 — The servant of an im- 

liccnsed person who sells liquor, b(*ing 
ignorant of tlu* nature of the article 
sold, or that it was limior. Is not guilty 
as principal of the offence nor can h<‘ 
bo convicted as an aider A abettor. — 
ALU’HUKC'II r. (’oot'KR, 1102.3] S. A. 

R. 370,— AUS. 

608 i V. . I — R . r. Williams (1878), 

42 U. C. R. 462.- -CAN. 

608 V. .] — Deft., servant of a 

keeper of an unlicensed tavtTii, was 
convicted of selling liquor in hei 
master’s absence; — Held: good. — K. 

r. Howahu (1880), 45 U. C. R. 340.— 
CAN. 

608 Vi. .]— Ar7>. Kelly (IMSU), 

32 N. B. R. 208.— CAN. 

608 vi I. Didt. soiJgbt to set 

aside a conviction on the ground that 
the pi'emfses in uhich the sale was 
admitted U> have taken place, althf>ugli 
the property of deft., were at the lime 
of the sale under lease to M., & deft 
was in poHsossloii solely as ti»e agent 
or servant of M. : — HeUt : the lease 
was a mere cover to enable deft, to 
continue the business, & deft, was the 
o<x*upant of the premises. — H. r. 
McNutt (1900), 33 nTh. R. 14.— CAN. 

608 vUi. . J —A person who simply 

acts as a messenger for the purcliasc 
of liquor, making no profit, cannot l>o 
couvictetl of the sale of liquor without 
a lic.ense. — R. v. Davis (1912), 23 
O. W. R. 412 ; 4 G, W. N. 3.58 ; 8 
D. L. R. 1046,— CAN. 

608 fx. An agent who sells 

intoxicating liquor on behalf of a 
principal, with knowledge tliat the 
latter has no license. Is liable, as well 
as Ills principal, for selling intoxicating 
liquor witWut a license. — U. v. Dvsbxh 
(1906), T. S. 236.— S. AF. 


609 I. Ludnlity of principal Agent 
unhci HHid.] The owner of a slioj) is 
crfminallv liable for any unlauful net 
done tluu’cin, in his absenco l>y clerk 
oi asHistant, us the sale of liquor 
nit bout a luruse by a finiuile attend- 
ant.— R. V. Kino (1860), 20 C 1‘. 216. - 
CAN. 

609 ii. 1 -The principal 

may bo convicted uuder the Canada 
Tomperanoo Act for selling llqu(»r. 
although bis agent n bo actually made 
the sale is unknown. A' therefore cammt 
ho convicted. E.r p Joilnhon' {HK)S), 
30 N. B. H. 73.— CAN. 

609 iii. — - ~ .j Wher(» a <m)u- 

tractor oi)onod a store at lits norks, 
whore lie did not himself rchlde, A 
jdaced a shopman In charge of it, 8: 
the manager of tlu^ works vm»h left 
t(‘mporarIlv in charge of the stole b.v 
the shopman, 8.:, In ills absence sohl 
ifitoxlcut big ibinor in the store, n hlch 
was unllrcns<^<l //f W ; IIic.mo facts 
did not make him an agent of the 
contract fir so as to make tln^ con- 
tractor IJalde for u bnyicb of the 
JJccnslng Act - H. r. Mwnio (180.5), 
0 K. I). ('. 1H6. -S. AF. 

610 I. - Enoirlntge uJi to 

figt fit's nets,] Er p Sai,M().\ (1866), 
5 N. S. W. ('. It. (L.) 307.- AUS. 

610 ii. -.J - In a nrose- 

ciitlon for Hfdling Ilfpior without 
Ufjcnsc, pi oof tliat tin* sale was made 
hv A. In deft.’s shop In bis absence, 
witbout showing any general or sp(x;ial 
employment of A. by deft, in the sale 
of Ibiuoix, Is sufficient primd facie 
evidence aguinst blin.--A> p. Dahkh 
( 1855). 8 N. B. R. (3 All.) 237.— CAN. 

610111. — -U, r. Cu.s- 

Ron (10(J2), .35 N. H. R. 79.— CAN. 

610 iv. .h U. r. Vah- 

HKRi.vi (1909), 6 K. L. R. 541 ; 43 
N. H. R. 448.— CAN. 

610 V. .1— R. V. Max- 

well (1923). 40 Can. Crlm. Cas. 345.— 
CAN. 

611 1. Husband 

tci/r.l— On an information for selling 
liquor without a license, pmof merely 
of a sale by deft/s wife in his house in 
his absence, does not justify a con- 
viction.-- HicTTf5NBAC}i V. Ihlky (1881), 
7 V. L. R. 104.— AUS. 
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Sect. 1 . — Melating to sale: Sub-sect. 1, A. (c), (d) dc 
je) i. cfe iiQ 

customer’s house was merely the taking of an order 
to be forwarded on to the licensed premises, to 
be there dealt with by applt. &, therefore, there 
was no evidence of any contract, whether executory 
or otherwise, for the sale of the beer made at the 
customer’s house, & applt. could not be convicted 
under Licensing Act, 1872 (c. 94), s. 3, of selling 
the beer at a place where he was not authorised to 
do BO by his license. — Strickland v. Whittaker 
(1904), 90 L. T. 445 ; 68 J. P. 235 ; 52 W. R. 538 ; 
20 T. L. R. 224 ; 48 Sol. .Jo. 246 ; 20 Cox, O. O. 
610, D. C. 

Annotation: — ^ReM. Titmus v. Llttlowood, [1916] 1 K. B. 

732. 

628. ; .] — Reap., who was licensed 

to sell by retail, at his brewery, beer for con- 
sumption off the premises, employed a drayman 
to deliver beer to customers. The drayman had 
no authority to sell any beer for resp., his sole 
duty being to deliver beer to customers only 
who had previously given orders for it, & he 
had been expressly ordered not to sell or deliver 
beer to other i)erson8, & to bring back to the 
brewery any beer which ho was unable to deliver. 
The drayman sold & delivered some bottled beer 
from his van to persons in a street who had not 
previously ordered it : — Held : resp. was not liable 
to be convicted under Licensing Act, 1872 (c. 94), 
8. 3, which prohibits, under penalties, any person 
licensed to sell by retail intoxicating liquor from 
selling the same at any place where he is not 
authorised by his license so to do. — Boyle v. 
Hmith, 11906] 1 K. B. 432 ; 75 T.. .1. K. B. 282 ; 94 
L. T. 30 ; 70 J. P. 115 ; 54 W. R. 519 ; 22 T. L. R. 
200 ; 21 0ox,(^ C. 84, D. (\ 

Aonotatioii .-—RsM. Elder i\ BiHliep Auckland (’o-on. Hoc. 

(1917), 8rt L. J. K. B. 1112. 

024. .] — Applts. were licensed 

to sell beer by retail at their brt'wei'y for con- 
sumption off the premises. To distribute* their 
beer they employed a number of draymen, each 
of whom, as he went out, was supplied with an 
order book in which he entered the orders he re- 
ceived on his round ; & he handed tliis book in 
at the brewery on his return, & from it his next 
day’s load was made up. Draymen wt*re warned 
not to deliver beer unless the order for it had been 
received at the brewery. On a certain day a 
drayman, H., went out with the goods on his van 
loaded in the usual way. None of the goods bore 
the name of any (uistomer, & there was no identify- 
ing marks upon any of the bottles or crates of beer 
appropriating the same to a particular customer. 
8. sold a crate to a customer who had ordered it ; 
he also sold bottles of beer to persons who had not 
ordered them. He received the money & paid it to 
applts. 8. was convicted for selling the beer with- 
out being duly licensed, contrary to Licensing 
Act, 1872 (c. 94), s. 3, A applts. were afterwards 
convicted of aiding & abetting their drayman in 
the commission of the offence ; — Held : applts. 
were properly convicted of aiding A abetting their 
drayman in the commission of the offence of 
i^awfully selling the beer without being duly 
licensed. — H tans^tild A Co., I/td. v. Andrews 
( 1909), 100 L. T. 529 ; 73 J. P. 167 ; 25 T. L. R. 
269 ; 22 Cox, C. C. 84, D. C. 

.1 — /SVf, also^ No. 605, ante. 

026* House of Commons.] — A servant of the 
House of Commons who, wliile serving at a bar 
within the precincts of the House, sells intoxi- 
catiiy liquor to a person who is not a member of 
the House, is not liable to bo convicted under 


licensing Act, 1872 (c, 94), s. 3, of selling by retail 
intoxicating liquor without being duly licensed. 
Sernble : the Licensing Acts are applicable to the 
Houses of Parliament. 

It was argued for resp. that no offence had been 
committed, on the ground that the Houses of 
Parliament, in the regulation of their internal 
arrangements as to the sale of liquor, were entirely 
outside the control of the law as to licensing. Hav- 
ing regard to the view which we take of the other 
question to which I have referred, it is not necessary 
for us to decide this question ; but I think it right 
to say that I am far, very far, from being satisfied 
that no offence has been committed. I am not at 
all impressed by the argument that because many 
of the provisions of the Licensing Acts cannot be 
worked with reference to the House of Commons, 
therefore the Acts do not apply. It does not 
follow that intoxicating liquor can lawfully be 
sold without a license, because some of the pro- 
visions of the licensing Acts are inapplicable. 
Licensing Act, 1872 (c. 94), s. 3, begins with a very 
sweeping prohibition against the sale of intoxi- 
cating liquor by unlicensed persons : “ No person 
shall sell or expose for sale by retail any intoxi- 
cating liquor without being duly licensed to sell the 
same, or at any place where he is not authorised 
by his license to sell the same.” Then follow various 
provisions for th(* purpose of carrying out tht; 
objects of the Act, A there is a long series of 
exceptions in s. 72, which does not include the 
present case. I am far from saying that no offence 
has been commtt(*d by those under whose authority 
the sale took place. I wish to add that, in the 
face of the doubt, the very grave doubt, which 
exists, it is obvious that an appeal should be 
made to the l^egislaturc to legalise A regulate what 
is going on, if Parliament thinks it expedient that 
the sale of liquor should take place within the 
precincts of the Houses of Parliament (Lord 
Russell of Kiij.owen, (\J.). — Williamson v, 
Norris, [1899] 1 Q. B. 7 ; 68 L. .1. Q. B. 31 ; 
79 L. T. 41.5 ; 62 .1. P. 790 ; 47 W. R. 94 ; 15 
T. L. R. 18 ; 43 Sol. .lo. 29 ; 19 Cox, C. C. 203, 
D. C. 

Anftoifiticms : — Consd. Dunning Owen, [1907] 2 K. B. 237 ; 

Calduoll V. Bothell, [1913J 1 K. B. 119. Rcfd. Teckover 

V Defricfl (1906), 95 L. T. 883 ; StaiiHfeld r. Audrew.*^ 

(1909), 100 L. T. 529; DlekcBon v. Mayes (1910), 79 

L. J. K. B. 253 ; Mellor r. Lydiate, [1914] 3 K. B. 1141. 

Mentd. Boyle r. Smith, [190(5] 1 K. B. 432. 

026. Unlicensed restaurant or hotel — Buying 
from licensed premises for customer — Restaurant 
keeper partner of licensee.] — The keeper of a 
restaurant, carrying on business in premises not 
licensed for the sale of intoxicating liquors, was 
also a partner in a wine dealer’s business carried 
on upon duly licensed premises in the neighbour- 
hood . A customer , taking a meal in the restaurant , 
ordered a pint of claret from a waiter A gave him 
the money for it ; the waiter went to the licensed 
premises, A there bought A paid for a pint bottle 
of claret which he bi*ougbt back to the restaurant, 
where the customer consumed it. Upon the 
hearing of a stimmons against the keeper of the 
restaurant for selling wine without a license, a 
magistrate found that there had been a sale at 
the restaurant of the wine by deft.’s waiter to the 
customer, A convicted the defendant : — Held : 
there was evidence upon which the magistrate 
might properly liold that the i^e was at the 
restaurant, A the conviction was right. — Pasquier 
V. Neale, [1902] 2 K. B. 287 ; 71 L. J. K. B. 835 ; 
87 L. T. 230 ; 67 J. P. 49 ; 51 W. R. 92 ; 18 
T. L. R. 704 ; 40 Sol. Jo. 616 ; 20 Cox, C. C. 360, 
D. C. 
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j — Beep, was the owner of a 
hydro, for which she held no license. She ordered 
bottles of beer from a local stores, paying for them 
out of a deposit account at a rate charged to 
retailers buying in order to retail again. A servant 
of resp. suppliM bottled beer to a ^est, & the 
^est paid die bookkeeper for it : — Held : apart 
from the question of resp.’s knowledge of her 
servant's acta, there was evidence that she had 
sold the beer without a license, & should have been 
convicted. — Jones v. Hartley (1918), 88 L. J. 
K. B. 271 ; 118 L. T. 816 ; 82 J. P. 291 ; 20 
Cox, O. 0. 256, D. O. 

{d) Under Sale of Beer Act, 1796. 
iS!ee Sale of Beer Act, 1795 (c. 11.3). 

62B. Jurisdiction of justices.] — B. v. Drake, 
No. 686, ante, 

629. Liability to penalty.] — The Sale of Boer 
Act, 1796 (c. 113), imposed no duty & is not an 
excise law. Its object was the regulation of the 
police. ... If, therefore, a person sells ale with- 
out the magistrates’ license, he sells it subject to 
the penalty provided by the Act. . . . Under 
48 Geo. 3, c. 143 . . . there is no appeal given. 
The rule of law is that although a certiorari lies 
unless expressly taken away, yet an appeal does 
not lie unless expressly given by statute (Abbott, 
C.J.).—R. V. Hanson (1821), 4 B. & Aid. 619 ; 
106 E. R. 1027. 

Jnnotaiiona : — Befd. R. v. Stock (1838). 8 Ad. & Kl. 405 ; 
Ash V. Lynn (1866), L. R. 1 Q. B. 270 ; Furtado v. City 
of London Brewery CJo., (1914] 1 K. B. 709. Hentd. R. v. 
Warwickshire JJ. (1838), 2 Jur. 543 : R. v. Surrey JJ. 
(1869), 18 W. R. 166 ; R. v. Dickinson, Ex p. Davla (1909), 
102 L. T. 48. 

$ 80 . Sale of beer at races.] — (1) Excise 

Licenses Act, 1825 (c. 81), s. 11, which enacts that 
nothing herein contained shall extend to prohibit 
any person duly licensed to sell beer, cider, or 
perry by retail, to carry on his trade, for which he 
is licensed, in booths or other places, at the time 
A place within the limits of any lawful fair or any 
public races, does not dispense with the necessity 
of a magistrate’s license, & any person selling beer 
at a race without such license is liable to the 
penalty imposed by Sale of Beer Act, 1795 (c. 1 13), 
s. 1. Qu, : whether a regatta is a race within 
Excise Licenses Act, 1825 (c. 81), s. 11. 

(2) A person duly licensed, both by the magis- 
trate & excise, to sell beer by retail in P., was held 
not entitled to sell beer by retail at a fair or 
ublic race in D., an adjoining borough, not 
aving a license from the magistrates of D. — Ash 
r. Lynn (1866), L. R. 1 Q. B. 270 ; 7 B. & 8. 265 ; 
35 L. J. M. C. 159 ; 14 L. T. 224 ; 30 J. P. 247 ; 
12 Jur. N. 8. 486 ; 14 W. R. 683. 

Annotation: — ^Befd. Hannant v. Foulgor (1867), L. R. 2 
Q. B. 399. 


i. Mode of ProeectUUm. 

See Licensing (Consolidation) Act, 1010 (o. 24), 
s. 99. 

631. Whether Indictment lies.] — ^An indictment 
will not lie where a statute creates an offence, 
appoints the pvmishment. — Anon. (1697), 8 Salk, 

25 ; 91 E. R. 670. 

682. R. V, Edwards (1701), 3 Salk, 

27 ; 91 E. R. 671. 

683. .] — ^Watson’s Case (1701), 8 Salk. 

26 ; 91 E. R. 26 ; etib nom. Stephens t?. Watson, 
1 Salk. 45. 

Annotations: — Reid. R. v. Edwards (1701), 3 Balk. 27; 
Anon. (1703), 6 Mod. Rep. 86 ; Anon. (1703), 3 Balk. 189 : 
R. V. Robinson (1769), 2 Burr. 799. Mentd. R. v. Hill 
(1729), 1 Bam. K. B. 259. 

634. .]— Anon. (1703), 6 Mod. Hop. 86; 

87 E. B, 844. 


ii. “ Second Offence,'" 

See Licensing (Consolidation) Act, 1910 (c. 24), 
s. 65. 

635. Meaning of second offence ” — Must be 
of same description as previous offence.] — By 

32 & 33 Viet. c. 27, s. 17, where any person is 
convicted of an offence against the tenor or con- 
ditions of a license granted to him under any of 
the therein recited Acts, if any previous conviction 
since the passing of this Act bo proved against 
him, the offence of which he is last convicted shall 
bo deemed to be a second or third offence as the 
case may be. 

Deft., who held a license to sell beer under 
Beerhouse Act, 1830 (c. 64), one of the recited 
Acts, had been, since the passing of the former Act, 
convicted under 11 Sc 12 Viet. c. 49, s. 1, for 
keeping her house open on Sunday forenoon, which 
was also contrary to tlio tenor of her license, & she 
was afterwards convicted of refusing to admit a 
constable under Beerhouse Act, 1834 (c. 86), s. 7, 
Sc adjudged as for a second offence i — Held : the 
first conviction was for an offence against the 
tenor of her license so as t^o make it a previous 
conviction within 32 & 33 Viet. c. 27, s. 17, — 
Exp, Short (1870), L. R. 6 Q. 13. 174 ; 39 L. J. 
M. C. 63 ; 22 L. T. 04 ; 34 J. P. 599. 

$ 3 $^ Previous conviction must be under 

same Act.] — The manager of a club was duly 
convicted under Beerhouse Act, 1834 (c. 85), s. 17, 
of selling beer by retail without having an excise 
retail license. Subsequently he was convicUjd 
under Licensing Act, 1872 (c. 94), s. 3, of selling 
intoxicating liquor, to wit beer, without a license. 
Upon the hearmg of the latter charge the magis- 
trate treated it as a second offence. Sc imposed the 
full penalty of £100 authoHsed in the cose of “ the 


PART XII. SECT. 1, SUB-SECT. 1.— 
A. (0). 

627 1. Unlicensed reeUmrani or hotel 
— Buying from licensed premises for 
cua^om^r.J-^RAVES v, Panam, [1905 J 
V. L. R, 297.— AUS. 


627 li. . T — ^A., taldnff a meal 

in deft .*0 unlioensed restaurant, asked 
the waiter to buy him three bottles of 
beer, for which he gave him the money. 
The waiter purchased the beer at a 
saloon next door : — Hdd : there was 
not any disposal of liquor by deft, to 
Y. under Municip^ Act, 1011 (o. 170), 
s. 318. — R. e. Bookotxs (1912), 18 
B. a R. 123.— CAN. 


e. lAs>ery stable — Sale by emptoyee 
— LiatQUy of ooeupant.} — A livery 
stable Is a ** place,** within Idquor 
Ltoeuse (Act, 1903 (o. 22), s. 09, in 
which a sale of Intoxioatlng liquor by 
a peison employed by the occupant. 


J. — VOL. XXX. 


may make the occupant liable to a 
penalty under the AoL though there 
be no proof that the offence was com- 
mitted with his authority or by his 
direction. — R. v. MoQuakkik, Ex p. 
ItooEKS (1906), 37 N. B. K. 374.— 
CAN. 

d. ProhibUion dislrict-Orders taken 
for extra-provincuU sales.) — R. v. Lk- 
MAIRE (1920), 48 O. L. It. 475 ; 57 
D. L. R. 631 ; 34 Can. Grim. Cas. 254; 
19 O. W. N, 295.— CAN. 

s. Delivery in,] — Newhook 

V. Rtan (1907), 9 Nfld. L. R. 220.— 
NFLD. 

f. Bar on premises — Not in 
licensed house — Erected after license .] — 
MCB.NAKK V, Adahs, [1910] 2 1. R. 
175.— IR. 

m. Licensed df unlicensed premises 
— On same erf — Sale on unlicensed 
premtsss, 1—RouiSTON r. R. (1911), 


T. P. D. 65.~S. AF. 

h. Subscription dance — liefreshmenis 
sold by promoters,} — U. v. Wai.ickh 
(1904), 21 B. C, 195.— S, AF. 

PART XII. SECT. 1, SUB-SECT. 1.— 
A. (•) li. 

686 1. Meaning of seeond offence — 
Musi he of same description as previous 
offence.] — Under Nova Beotia Tom- 
peranoe Act, 1910, s. 24, sale of liquors 
k keeping for sale are separate Sc 
distinct offences, Sc a person who had 
been convicted for selling cannot be 
convicted for a second offence where 
the subsequent charge is for keeping 
for sale. — R. v, Moore (1917), 51 
N. 8. R. 51 ; 35 D. L. R. 394 ; 38 
Gan. Grim. Cas. 91. — CAN. 

686 i. Previous conviction must 

he under same Act.] — R. v. Fox, [1918) 

O 
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— Relaimg io Bale : Svib-sed* 1, A, (e) 

0^ B. (al (b) (c) u & iL] 

second offence ** by Licensing Act, 1872 (o. 94), 
s. 3 (2) : — Held : there could only be a conviction 
under Licensing Act, 1872 (c. 04), s. 3, for a second 
offence where the conviction for the first offence 
had been mider the same statute, & the second 
conviction was therefore bad . — Re Authers 
(1889), 22 Q. B. D. 345 ; 60 L. T. 454 ; 53 J. P. 
116 ; 5 T. L. B. 210 ; 16 Oox, 0. 0. 588 ; evh nom. 
Ex n. Authers, 37 W. R, 320 ; auh nom. Ex p. 
Anthers, 58 L. J. M. 0. 62, D. C. 

637. Second or subsequent offence — Must follow 
previous con^ctloi^ — The expression “ second or 
any subsequent offence ” in Licensing Act, 1872 
(c. 94), s. 3, means a second or subsequent offence 
committed after a previous conviction or previous 
convictions, as the case may be, for an offence 
under the sect. & therefore the license is not i 
forfeited upon a second conviction for an offence ' 
which is committed before the conviction for the 
first offence. — R. v, South Shiblub Licensing 
.TJ., [1911]2K.B. 1 ; 80 L. J. K. B. 809 ; sub nom. 
R. V. South Shields Licenhing ,TJ., Ex p. Mor- 
rison, 105 L. T. 41 ; 75 J. P. 299 ; 27 T. L. R. 
330 ; 22 Cox, C. 0. 431 ; sub nom. R. v. South 
Shields Licensing JJ., Ex p. Norrison, 55 
Sol. Jo. 380. 11. O. 


iii, ImpriBonmeni* 

Prior issue of distress warrant.]— Distress, 
Vol. XVIII., p. 434, Nos. 1709, 1710. 

Duration of imprisonment.] — See Distress, 
Vol. XVIII., p. 435, No. 1717. 

B, Without Excise Licenee. 

(a) Manufacturer's License, 

Finance (1909-1910) Act, 1910 (c.8),s. 50 (1). 

(b) Wholesale Dealer's License. 

638. Who is wholesale dealer— Person buying 

with Intention to sell.]— R. v. Excise Comrs., No. 
679, post. ^ ^ 

639. Minimum quantity saleable.] — B. v. Jen- 
kins, ETC., Glamorganshire JJ., No. 560, ante, 

(c) Retailer's License. 

i. 

See Excise Licenses Act, 1825 (c. 81), ss. 23, 
26, 27, 29 ; Beerhouse Act, 1840 (c, 61), s. 7 ; 
Refreshment Houses Act, 1860 (c. 27), s. 22. 

Finance (1909-1910) Act, 1910 (c. 8),s. 50 (3), 
(4), sched. VI. 

640. To what liquor applicable— ‘‘ Sweets or 
made wine.**] — By 9 Geo. 4, c. 61, s, 18, a penalty 
is imposed on every person who shall, without a 


.3 W. W. it. 197 ; i:i Alta. L. It. 635 ; 
42 D. L. II. (150.— CAN. 

636 li. .] — A conviction 

under the ronoalod Baskatchewan 
Tomporanco Act, 1917, of unlawfully 
selling liquor is considered to m)erate 
as a corvlotlon under the Act of 1920. 
— He Haskat(^hkwan Temperance 
Act, Rc Kennedy, [1923] 1 W. W. K. 
100.— CAN. 

k. Whether under same section 

of the yfcf.l— R. V, Simmons (1903), 17 
0. L. R. 239 ; 12 0. W. R. 77(1.— CAN. 
J J — Ontario Tcm- 

S eraucio Act, b. 68, does not require 
:iat the conviction for the previouB 
otTenoo shall have boon n\ado under the 
same Boot, as that under which the 
second charge Is laid.^ — II. v. Johnston 
(1921), 49 0. L. It. 74; 68 D. L. R, 
462 ; 19 O. W. N. 446.— CAN. 

637 1. Second or 87^h8e<nicnt offence — 
Must follow previous contnriion .] — 
OriRISTlE V. RKITNKLL (1895), 21 

V. L. R. 71.— AUS. 

637 11. . ] — It. V. Qukenb 

County JJ. (1875), 16 N. D. R. (2 
Pug.) 485.— CAN. 

687111. — R. V. Walker 

(1909). 7 E. L. R. 295.— CAN. 

687 iv. .] — R. V. Mc^Ianus, 

[1918] a W. W. H. 3 ; 30 Can. Crltii. 
Oas. 122.— CAN. 

637 V. .1— R. V. Robins 

(1920), 48 O. L. R. 627 ; 35 Can. Grim. 
tViH. 1 ; 19 O. W. N. 348.— CAN. 

637 vi. .] — A., against whom 

there was no previous convict ion, was 
convict o<l of Holllug liquor without a 
cortlhcato on four occasions: — Held: 
the otTeneo was a llrst offence although 
it had boon offooted by a number of 
sales. — M'C lubkkt v. Boyd, [1916] 
8. C. (J.) 31.— SCOT. 

nj, ^ust be after first in- 

formation.] — R. V. MoKenzie (1890), 
23 N. B. R. (11 R. & G.) 0.— CAN. 

n, .] — In a oonvlotlon, 

for a second offence. It must appear 
that such offence was committed after 
the information had been laid down for 
the first oflenoe . — Ex jk Le Blanc 
(1895), 83 N. B. R. 90.— CAN. 

o. Whether more than one 

second offence.] — There is no authority 
under Canada Temperanoe Act to 
convict a person of moi-e tlian one 
CAcond ** offence. — Ex p. Edwabds 
(imh 81 N. B. R. 118.— OAN. 


p. Proof of previous cmivic- 

ti(m .] — It is sufficient to put in cer- 
tificates of the previous convict lone, 
without otherwise Identifying deft, os 
the party named therein ; & identity 
of name is evidence of Identity of 
person. — Ex p. Dugan (1893), 32 

N. B. R. 98.— CAN. 

q. .] — jl. Murphy 

^m4), 27 N. S. R. (15 R, & O.) 161.— 

r. .] — A certificate that 

deft, had been convicted for keeping 
Intoxicating liquor for sale centniry 
to Canada Temperance Act : — Held : 
Bufflolcnt proof of a previous offence 
upon which to base a second conviction, 
though it did not appear from the cer- 
tificate, nor was proved, that such 
previous conviction was for a first 
offence. — R. v. Byron, Ex p. Batson 
(1906), 37 N. B. R. 83.— CAN. 

t, ] — Deft, was con- 

victed of a second offoneo against 
Liquor Lioonse Act, by the some 
J usiicos wlio had made the former con ■ 
victlon. Among papers returned upon 
certiorari was a certificate of the 
previous conviction, signed by the 
justices, but It did not appear that 
any use was made of the certificate 
at tlio trial: — Held: the conviction 
was valid. — R. v. Weli.man (1908), 17 

O. L. R. 683 ; 12 O. W. R. 822 ; 14 
Can. Crlm. Gas. 335. — CAN. 

a. .] — Where at the 

trial a conviction made by the same 
mfiigistrate was proved t — Held : there 
was some evidence of identity, & the 
oonvlotlon must stand. — R. v. Black- 
burn (1919), 62 N. S. R, 29; 49 
D. L. R. 482 ; 32 Con. Crlm. Cas. 119. 
—CAN. 

b. .] — ^Whlle Ontario Tem- 

perance Act, 8. 96, states a method 
by which a prior conviction may be 
proved, this Is merely permissive ; & 
nowhere Is the prooeaiire expressly 
laid down by which a magistrate shall 
“ inquire concerning such previous 
conviction.'* — R. v. Hklpkrt (1921), 
48 O, L. R. 627 ; 35 Can. Crlm. Cas. 
26 ; 19 O. W. N. 368,— CAN. 

0 . ^, 1 — jf the words. In 

an information for selling liquor con- 
trary to law, are added *^for a second 
oflenoe ** to the particulars, it is 
necessary to prove the prior oflenoe, 
under Ontario Temperance Act, — 
R. V. Merbitt (1921), 36 Cato. Crlm. 
Oaa. 187.— CAN. 


d. Whether necessary to 

allege previous conviction.] — An in- 
formation which charged a second 
offence, did not allege a previous con- 
viction : — Held : it is not sulflcient 
merely to allege a previous offence or 
a previous Information for an off once. 
— n. r. Jordan (1909), 7 E. L. R. 63. — 
CAN. 


e. .] — It is the fact of 

a first offence, not a first conviction, 
that attaches the increased punishment 
to the second offence ; & in an in- 
formation it is apparently possible & 
proper to allege, not a previous con- 
viction, but a previous offence. But 
a chaige in the information that deft, 
previously had been convicted of 
having unlawfully sold liquor on a 
certain named day, is a sufficient 
alhjgatlon that a previous offence had 
boon corrunittod. — R. v. Tanslbt, 
[1917] 3 W. W. R. 70.— CAN. 


PART XII. SECT. 1, SUB-SECT. 1.— 
B. (a). 

f. Sale of patent medicine — Under 
Ucc7t8€ iss7ied to another .} — The manu- 
facture & sale of an alleged patent 
medicine containing a prohibited per- 
centage of alcohol, under a certificate 
issued to another permitting the 
manufacture of a registered medicine, 
constitutes an infringement of Sales of 
Liquor Act (Sask.), 1915, c. 39. — R. v. 
Redman, [1918] 1 W. W. R. 672 ; 29 
Can. Grim. Cas. 304. — CAN. 


PART XII. SECT. 1, SUB-SECT. 1.— 
B. (b), 

g. Sale in wholesale quantities — 
Under nianufactur€r*s license — Whether 
additional license required.] — A brewer 
licensed to manufacture ale at P. under 
a Dominion license, had a cellar or 
vault at B., where ho stored the ale Sc 
sold it in quantities not loss than 
allowed to be sold by wholesale; — 
Held : the sale was authorised under 
the Dominion license, & a provincial 
lloense was not requireo. — R. v. 
Young (1886), 8 O. R. 476.— CAN. 

h. Under Liquor License Act, 1886 
— Wholesale dt brewers* license clauses 
— VaHdity .] — R. v. MoDougall (1889), 
22 N. S. R. (10 R. & G.) 462.— CAN. 


PART XII. SECT. 1. SUB-SECT. 1.— 
B. (a) 1, 




83 


Pabt XII. — Ofpekobs. 


license, sell any excisable liquor by retail to be 
drunk on the premises ; & by sect. 87 ** excisable 
liquor *’ is to include sweets or wine, which now 
are or hereafter may be charged with duty either 
by customs or excise. By 4 & 6 Will. 4, c. 77, s. 9, 
the excise duty on sweets or made wines is 
repealed ; but, by sect. 10, the duty on licenses 
to be taken out by retailers thereof is continued, 
& all such licenses shall still be taken out : — Held : 
a person who, since 4 &: 6 Will. 4, c. 77, sold sweets 
or made wines by retail, etc., without a license 
could not be convicted under 9 Goo. 4, c. 61, s. 18, 
sweets &; made wines being no longer excisable 
Jiquors within the meaning of that Act. — B. v. 
Lancashire (1867), 7 E. & B. 839 ; 29 L. T. O. S. 
181 ; 22 J. P. 226 ; 3 Jur. N. S. 1095 ; 6 W. R. 
668 ; 119 E. R. 1458 ; eith nom, Lancashire v. 
Staffordshire JJ., 26 L. J. M. 0. 171. 

Annotation : — Apld. Jones t>. WWttaJcor (1870), L. R. 6 

Q. B. 641. 

641. Beer at one penny halfpenny per 

quart.] — Beerhouse Act, 1840 (c. 61), s. 13, which 
imposes a penalty on persons selling beer by retail 
without a license, applies to persons selling beer 
at one penny halfpenny the quart. — Read v. 
Storey (1861), 6 H. & N. 423 ; 30 L. J. M. C. 110 ; 
3 L. T. 674 ; 25 J. P. 88 ; 7 Jur. N. S. 344 ; 9 
W. R. 418 ; 158 E. R. 174. 

642. Manufactured liquor sold as “ beer.**] 

— Fairhhrst V, Price, No. 7, ante, 

648. Maximum quantity saleable.] — R. v, 
Jenkins, etc., Glamorganshire JJ., No. 560, 
ante. 


ii. Orders taken without License, 

See Revenue Act, 1867 (c. 90), s. 17; Finance 
(1909-1910) Act, 1910 (c. 8), s. 50 (3). 

644. Licensee with licensed & unlicensed 
premises — Orders received at unlicensed premises — 
By agent of licensee.] — Applts. were convicted 
under Excise Licenses Act, 1825 (c. 81), s. 2, for 
retailing spirits in Cheltenliam without a retailer’s 
excise license. They carried on business as wine 
& spirit merchants in Worcester, & held all the 
necessary licenses for dealing in & retailing spirits 
there. They did not hold a license to retail 
spirits at Cheltenham ; but they caused premises 
at Cheltenham to be let to D., one of their 
travellers, for their own use, took out a license 
for the purpose of carrying on there the business 
of dealers in beer, & put up a board inscribed with 
their names as “ Distillers, Wine Merchants, & 
Brewers, Worcester.” D. took orders for spirits at 
these premises & transmitted them to Worcester, 
where applts. executed them by sending spirits 
from Worcester : — Held : the conviction must be 
affirmed, for applts. must be taken to carry on 


b^ness at Ch^tenbam as retailers of spirits, 
^though the spirits they sold were kept in & 
delivered from a store in another town. — Stallabd 
V, Marks (1878), 3 Q. B. D. 412 ; 47 L. J. M, 0. 
91 ; 38 L. T. 666 ; 42 J. P. 359 ; 26 W. R. 694. 

^Distd. Stuchbery r. Spencer (1886). 51 J. P. 

o?i* 1 1 v. Rogrers (1899), 80 L. T. 193 ; 

Strickland v, Whittaker (1904), 90 L. T. 445. 

646. By traveller of licensee.] — 

S. was traveller of P., of Bristol, a spirit merchant, 
So rosided in Glamorgan, having a house So office 
which were part of an agricultural implement 
maker’s promises, S. also took orders there, 
which he sent on to P., who forwarded the spirits 
from Bristol to the customer. The justices held 
that S. was a traveller, & exempt from taking th(^ 
excise licence : — Held : it was a question of fact 
for justices, So their finding that S. was acting 
merely as a traveller could not bo interfered with. 
— Stuchbery v, Spencer (1886), 55 L. J. M. C. 
141 ; 61 J. P. 181 ; 2 T. L. R. 789, D. C. 

646. Place of appropriation.] — 

Brewers having a retail off license for the sale of 
beer in respect of premises in P. street, Cardiff, 
occupied an office in M. street, Cardiff, for which 
they held no license So at which no beer was kept. 
This office was opened merely for the purpose of 
receiving orders, wliich were then sent on to the 
licensed premises in P. street, where they wore 
accepted or rejected. No orders were accepted 
So no payments were made at this office, So there 
was no appropriation of the beer there, but the 
orders were simply forwarded to the licensed 

C remises, where, if the order were accepted, the 
eer was appropriated to tlie purchaser, & the beer 
80 appropriated was afterwards delivered at the 
purchaser’s residence where payment was made : — 
Held : what took place in the office in M. street, 
where the orders were merely received & for- 
warded, was not a sale of the boor at that place 
within the meaning of Excise Act, 1860 (c. 113), 
8. 37, So the brewers could not be Convicted under 
that section of soiling the beer “ at any other 
house or place than the house or place specified 
in their license.” — Btephenson v, Bogkrs (W. J.), 
ITTD. (1899), 80 L. T. 193; 03 J. P. 230; 15 
T. L. R. 148, D. 0. 

Annotations :—^0TaA, Strickland v. Wliittak(T (1904), 90 
L. T. 445. Refd. TltmuB v. Jdttlewood, [19161 1 K. B. 732. 

647. J—A groo(‘r, having an 

excise license for the sale of beer by r(*tail at one 
of his shops, took an order for beer at another 
of his shops in respect of which ho had no such 
license : — Held : ho was liable to the penalW 
imposed by Inland Revenue Act, 1867 (c. 90), s. 17, 
upon persons who, without having a proper 
excise license authorising them so to do, take 
orders for spirits, wine or other articles, for the 


throuKb an unlicensed a^pent at a place 
elsewhere than the vineyard where it 
was made : — Held : the agent could 
not be convicted of selling without a 
license. — Musorave v. Graham (1904), 
4 S. R. N. S. W. 475 ; 21 N. S. W. W. N. 
145.— AUS. 


l. Effect of single sale — Whether 

proof of regular dealing .] — The pro- 
^sions of Excise License Aot, 1B25, 
o. 81. imposing penalties for retailing 
beer without a license applied only to 
dealers. So a person who. without a 
license, sold one bottle of beer, was 
not liable in the penalty if it appeared 
that the sale was an Isolated act ; but 
a single aot may le^timatelv load to 
the oonolusion that the seller Is a 
dealer. — K. v, Bkattis (1866). 6 

Haoph. (Ct. of Sess.) 191 ; 89 So. Jur. 

go.— boot. 

m. Hawking — Sale on road — 


Liquor obtained from licensed vremises . ) 
— NEIIiSON V. Donsmore (lOOO). 3 F. 
(Ct. of Sees.) 6. J.— SCOT. 

n. .) — A., In tho 

employment of a lloens^ grocor', sold 
So delivered a pint of whisky from a 
van to B. on a public road. B. had 
not ordered tho same proviouxly. 
Liquors taken out by A. were fre- 
quently returned by him to his master 
as being unsold or undelivered. So A.'s 
actings wore known to him : — Held : 
the master, as well as A., wore rightly 
conviotod of hawkixig excisable 
liquors. — Hooo v. Davidson (1901), 
3 F. (Ct. of Sees.) 49 ; 38 So. L. R. 
544 ; 8 8. L. T. 487, J.— SCOT. 

PART XII. SECT. 1. SUB-SECT. 1.— 
B. (o) II. 

o. Bg agent — In province not covered 


by license .] — Fowlkr v. Mouton, 
[1905J V. L. R. 70.— AUS. 

p. On licensed prcinUes.] — 

Bryant v. Saleh, 11916] N. Z. L. 11. 
1065.— N.Z. 

q. Liability of agent.] — An 

agent who takes orders for liquor on 
behalf of his principal cannot be con- 
victed of selling liquor without a 
license in contravention of Act 28 of 
1883, 8. 75.— R. V, LYONS (1908), 
25 8. C. 657.— S. AF, 

r. .1 — A. took orders 

for liqnor d1rc»oted to a certain farmer. 
In execution of such orders he bought 
the wine with his own money. So after 
receiving a commission. doUverod it to 
his customer, So took payment therefor : 
— Held : as he was not the bond fide 
agent of the fanner, be was rightly 
convicted of dealing in liquor without 

a 2 
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80 ct, 1 . — BelMng to aale : 8ub-aed, 1, B, (c) iL dtUi, 
8tib -sm,2,A.MfW<S:B,; atto-seci, 8, A. 
dealing in, retailing or selling whereof an excise 
license is by law required. — E uab v. Dunlop, 
[1000] 1 K. B. 260 ; 76 L. J. K. B. 108 ; 94 L. T. 
104 ; 70 J. P. 103 ; 22 T. L. B. 162 ; 50 Sol. Jo. 
158 ; 21 Cox, 0. 0. 106, D. C. 

iii. Offences relating to Spirits, 

See Spirits Act, 1880 (c. 24), ss. 146, 147, 148. 

C. Sale under Statutory Privilege to Trade, 

See 60 Geo. 3, c. 67 ; Statute Law Bevision 
Act, 1873 (c. 01). 

licensing (Consolidation) Act, 1910 (c. 24) 
s. 66 (1). 

648. Soldiers of Peninsular war — Exercise o 
privilege — Necessity for licence.] — A soldier’s child 
who keeps a house for retailing beer & wine, 
is not exempted from the penalties imposed by the 
revenue Acts for doing so without having the 
usual excise licenses. — ^Anderson v, Gutteridge 
(1802), 20 J. P. 326. 

649. .] — 50 Geo. 3, c. 07, pro- 

vided that all such ofllcers, mariners, soldiers or 
marines, as had been employed in the service of 
His Majesty since 1802, & also the wives & 
children of such officers, etc., might set up & 
exercise such trades as they were apt able for 
in any city, town or place, without any let, suit 
or molestation of any person whatsoever, any 
statute, law ordinance, custom or provision, to the 
contrary in anywise notwithstanding : — Held : 
this Act did not exempt persons coming within the 
classes described therein from the general pro- 
visions of the licensing or other Acts, but had 
reference merely to various restrictions such as 
those imposed by charters, or by local privileges 
or customs, &; therefore did not enable a person 
to sell intexicating liquor without the proper 
license under the Licensing Acts. — K ilun v, 
SWATTON (1806), 70 L. T. 65 ; 61 J. P. 160 ; 46 
W. B. 236 ; 13 T. L. R. 121 ; 18 Cox, 0. 0. 477, 
D. C. 


Sub-sect. 2. — Sale and Consumption Contrauy 
TO Terms op IjIcense. 

A, Justices^ License, 

(a) Drinking on or near Premises with Off License, 
See Licensing (Consolidation) Act, 1910 (c. 24), 
8 . 00 ( 1 ). 

660. Highway near premises.] — Deft., a person 
licensed to sell beer not to be drunk on the premises, 
sold beer to Y., who brought a jug for it & carried 
it across the highway to the cottage of one S., 
about fourteen yards from deft.’8 promises & 
handed the jug to S., who was standing in his 
own garden. S., having drunk some of the beer, 


returned the jug over the wall to Y. & others, 
who also drank of it standing on the pathway wose 
to the wall. The jug was refilled two or ttiroe 
times, & the beer dnmk in the same way. Deft, 
received the money for the beer on each occasion, 
k> saw or might have seen what was going on : 
Held : this evidence did not justify a conviction 
of deft, under Licensing Act, 1872 (c. 04), s. 6, 
for permitting drinking on the premises where 
the beer was sold, or on any highway adjoining 
or near such premises, with the privity or consent 
of the seller.’^BATH v. White (1878), 3 C. P. D. 
175 ; 42 J. P. 376 ; 20 W. B. 617. 

.] — See, also, Nos. 651, 652, post, 

(b) Carrying to Unlicensed Place, 

See Licensing (Consolidation) Act, 1910 (c. 24), 
s. 66 (2). 

B. Excise License, 

See Finance (1909-10) Act, 1910 (c. 8), s. 50 (4). 

651. Off license— Customer drinking outside — 
On bench affixed to house.]— A person licensed to 
sell beer by retail, “to be drunk or consumed 
off the premises,” supplied a pint of beer to a 
traveller who sat upon a bench placed &; fas- 
tened against the wall of the house, returning the 
mug in which he was served :— Held ; the beer- 
shop keeper was properly convicted of the offence 
of selling beer to be drunk on the premises, within 
the Beerhouse Act, 1834 (c. 85), s. 17 ; the justices 
are not warranted in adjudicating a forfeiture 
of the license without legal proof of a former 
conviction : a mere reference to the records of 
the petty-sessions, where former convictions were 
entered, will not suffice. — Cross v. Watts (1862), 
13 C. B. N. S. 239 ; 1 New Rep. 62 ; 32 L. J. M. C. 
73 ; 7 L. T. 463 ; 27 J. P. 7 ; 9 Jur. N. 8. 776 ; 
11 W. R. 210 ; 143 E. R. 96. 

Anruitaiion : — Distd. Deal v. Schofiold (1867), L. Tl. 3 Q. B. 8. 

652 , Beer handed through window.] 

-Deft, was a person licensed to sell beer not to 
be drunk on the premises ; liis servant handed 
beer in a mug of deft.’s through an open window 
of doft.’s premises, to a person who, after paying 
for it, drank it immediately, standing on the high- 
way as close as possible to the window : — Held : 
this evidence did not justify a conviction of deft, 
under Beerhouse Act, 1840 (c. 61), s. 13, for 
“ seUing beer to be consumed on the premises where 
sold.” — Deal v, Schofield (1867), L. R. 3 Q. B. 

; ; 8 B. & 8. 760 ; 37 L. J. M. C. 15 ; 32 J. P. 
81 ; 16 W. R. 77 ; svb nom, Schofield v. Deal 
JJ., 17 L. T. 143. 

.] — See, also, No. 650, ante. 


Sub-sect. 3. — Drunkenness on Premises. 

A, Permitting Drunkenness, 

See Licensing (Consolidation) Act, 1010 (c. 24), 
1. 75 (1), (2), (3), 


a lloonso. — U. v, Spanoknberq (1909), 
26 S. O. 812 ; 19 C. T. R. 629.— S. AF. 

t. Order taken in streci — 

Actual sale on licensed premises,}— li, v, 
OOUBN (1909), 26 S. C. 331.— S, AF. 


PART Xll, SECT. 1, SUB-SECT. 2.— B. 

a. Off license — Qrocer*a certificate 
— “ Oijt ** of drink on premises ,] — 
Hdd : a grocer permitting a customer 
to test whisky on his premises while 
the purohaee of a gallon was being 
made did not amount to a breach of 
his oertlfloate. — L rnnox v, B'xbouson 
, 6 Ck)uper,33 ; 10 So. L. R. 672. 


XAquor consumed on pre- 




b. 


mises — By ffiiesis.) — Held : gratuit- 
ously giving ale by wav of a treat to 
two persons in the kitchen behind the 
shop wa« not giving ale to be oonsumed 
on the premises in the sense of the 
Publio-Houses Act, 1862. — Kay v. 
Gemmbll (1884), 12 R. (Ot. of Bess.) 
14 ; 22 So. L. R. 89. J.— SCOT. 

0. .j — M'Pbtiuk 

e. Oadenhead (1885), 12 R. (Ct. of 
Bess.) 35 ; 22 So. L. R. 566, J.— SCOT. 

< 1 . .3— A. oaUed 

on a grocer In his Uoensed premises 
to settle an account A: to introduce 
B. as a new customer. He asked that 
B. should be supplied with half a glass 
ot whisky, it was drunk by B. on 


the promises : — Reid : the grocer had 
oommitted a breach of his oertlfloate. — 
Magphebsox V, OAAfPBELL (1892), 10 
R. (Ot. of Sees.) 99 : 29 So. L. R. 618 ; 
3 White, 236, J.-^COT. 

e. On license — Orders obtained by 
canvasser — LidbilUy of licensee,] — A 
oanvasser authorised by the lioonsee of 
a botUe-store to canvass & receive 
orders off the promises Sc to receive 
money with such orders, on the under- 
standing that all such orders are 
subieot to the aooeptanoo or rejection 
of the licensee, merely by virtue of suoh 
authority, oannot lawfully render the 
licensee guilty of selling liquor off the 

? romi^. — R. v, Stkwabt (1911), 

. P. D. 1004.— S. AF. 
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853. What amounts to — Customer found drunk 
near premises.] — licensed person may be con- 
victed for penmtting drunkenness on his premises 
upon evidence that a person who had been drinking 
on such premises was found drunk at some dis- 
tance from them. — E theilstane v. Oswestry JJ. 
(1875), 33 L. T. 339 ; su6 nom. Ex p, Ethblstane, 
40 J. P. 39. 

054. Uoensee drunk on premises.] — 

licensed person cannot be convicted of permitting 
drunkenness under Licensing Act, 1872 (c. 94), 
s. 13, by reason of getting drunk on his own 
premises. — W arden v, Tyb (1877), 2 0. P. D. 
74 ; 48 L. J. M. C. Ill ; 35 L. T. 852 ; 41 J. P. 
120, D. 0. 

AnnotaHona : — Consd. Thompson v. McKenzie, [1908] 1 

K. B. 905 ; Young v. Gentle, [1915] 2 K. B. 661. ‘ ” 

Mattison v. Jolinson (1916), 85 L. J. K. B. 741. 

Blay V. Dadswell, [1922] 1 K. B- 632. 

656, Selling to drunken person.] — A 

licensed person who sells intoxicating liquor on 
his premises to a drunken person is liable to be 
convicted under licensiw Act, 1872 (c. 94), s. 13, 
of the offence of permitting drunkenness to take 
place on his premises. — Edmunds v, James, [1892] 
1 Q. B, 18 ; 01 L. J. M. 0. 66 ; 65 L. T. 675 ; 66 

J. P. 40 ; 40 W. R. 140 ; 8 T. L. R. 4 ; 36 Sol. Jo. 

13, D. 0. 

866. Drunken person on premises — No 

drink supplied.] — It is not necessary to constitute 
the offence of permitting drunkenness on licensed 
premises within Licensing Act, 1872 (c. 94), s. 13, 
to show that a drunken person was served with 
drink on the premises. — H ope v. Wabburton, 
[1892] 2 Q. B. 134 ; 61 L. J. M. C. 147 ; 66 L. T. 
589 ; 56 J. P. 328 ; 40 W. R. 610 ; 30 Sol. Jo. 
489, D. C. 

Annotations : — Refd. Lawson v. Edmlndson (1908), 78 

L. J. K. B. 36 ; Thompson v, McKouzie, [1908] 1 K. B. 
905. 

657. Condition unknown to licensee — 

Not “ knowingly permitting.**] — In the absence of 
all knowledge by a licensed person of the fact of a 
person on to premises being in a drunken con- 
dition justices are justified in dismissing an 
information against such licensed person for 
“ permitting drunkenness ” on to premises. 
“ Permitting ” in Licensing Act, 1872 (c. 94), s. 13, 
implies “ knowingly permitting ” the commission 
of the offences therein mentioned. — SoMEitSET v, 
Wade, [1894] 1 Q. B. 674 ; 03 L. J. M. O. 126 ; 
70 L. T. 452 ; 58 J. P. 231 ; 42 W. R. 399 ; 10 
T. L. R. 313 ; 10 R. 105, D. 0. 

668. Condition known to servant In 

charge — Liability of licensee.] — W orth v. Brown 
( 1896), 40 Sol. Jo. 515 ; 62 J. P. Jo. 658, D. O. 

669. .] — By Licensing (Consolidation) 

Act, 1910 (c. 24), 8. 75 (3), if the holder of a justices’ 
license is charged with permitting drunkenness on 


his premises, it is proved that any person was 
drunk on his premises, it shall lie on the holder of 
the license to prove that he & the persons employed 
by him took all reasonable steps for preventing 
dmnkenness on the premises : — Held : it may be 
a reasonable step for preventing drunkenness on 
licensed premises for the barman who supplies 
two drinks to a sober person to ascertain for 
whom the second drink is intended, if he omits 
to do BO, he may be omitting to take sM reasonable 
steps for preventing drunkenness on the premises 
if in fact the second drink is intended for a drunken 
person. — R adford v. Williams (1913), 110 L. T. 
195 ; 78 J. P. 90 ; 30 T. L. R. 108 ; 24 Cox, 0. C. 
22, D. C. 

Compare Sub-sect. 3, B., post 

660. Drunkenness after permitted hours — 

Acceptance of drunk person as guest.] — Premises 
licensed for the sale of intoxicating liquors do not 
during the hours when they are closed to the public 
cease to be licensed premises for the purposes of 
Licensing Act, 1872 (c. 91), s. 13, even as regards 
lodgers upon the premises. 

A guest arrived at an hotel after the closing 
hour & engaged a bedroom. At the time of his 
doing so he was drunk to the knowledge of the 
hotel manager. He was shortly afterwards found 
drunk upon the promises by a constable : — Held : 
as by Licensing Act, 1872 (c. 94), s. 18, a licensed 
person may refuse to admit to & may turn out of 
the premises any person who is drunk, the hotel 
proprietor was liable to be convicted under sect. 13 
of permitting drunkenness upon Ids premises, 
he being unable under the circumstances to dis- 
charge the onus cast upon him by Licensing Act, 
1902 (c. 28), s. 4, of showing that ho took all 
reasonable steps for preventing drunkenness upon 
the premises. — TiiOMrsoN v. McKenzie, [1908] 
1 K. B. 005 ; 77 L. J. K. B. 605 ; 98 L. T. 806 ; 
72 J. P. 150 ; 24 T. L. K. 330 ; 52 Sol. Jo. 302 ; 
21 Oox, C. 0. 620, 1). C. ^ 

AnnoicUions : — Consd. Lawfion v. KdnilnHon, [1908] 2 K, B 

952 ; Young v. Gentle, [1916] 2 K. B. 661. 

661. Friends of licensee — No pay- 

ment for drink.] — L awson v, Edminson, No. 664, 
post, 

662. Customer supplied by stranger— No 

knowledge of licensee.] — Two men were on the 
premises of resp., a licensed beerhouse keeper, & 
one produced from his pocket a bottle of whisky 
which ho handed to the other, who drank out of 
the bottle without the knowledge of resp. Sc became 
helplessly drunk. Resp. cau8<id liim to be laid on a 
sofa Sc provided him with tea in order to bring 
him to his senses. Finally, when he was still 
in a dazed condition, he was conducted home by 
the rosp.’s daughter. On a summons against 
reap, for permitting drunkenness on her licensed 


PART XII. SECT. 1, SUB-SECT. 3.— A. 

655 1. Wfuzt amaufUs to— -Selling to 
drunken person A — Bbown v. Bowden 
(1900), 19 N. Z. L. R. 98.— N.Z. 

666 i. Drunken person on pre- 

mises — No drink supplied.}— In a 
charge against the holder of a liqnor 
lioense of permitting dmnkeunese to 
take place on his licensed premisee. it 
is sufTioient that a drunk peraon was 
permitted to remain on the licensed 
premises. Be, it is not a valid defence to 
show that such person got drunk 
somewhere else, & that no liquor was 
supplied to him at the iiceiuBed pre- 
mises In question. — R. v. Reynolds 
(1896), HE. D. C. 17.— 8. AF. 

658 1. Condition known to 

servant in charge — LiahUUv of licensee.] 
— ^Mouritzkn V. White (1910), 12 
W. A. L. R. 158.— AUS. 

656tt. 


MoRobie V. Bowden (1904), 24 

N. Z. L. R. 10.— N.Z. 

658 iU. .1— To 

establish the ^ilt of a licensee charged 
with ^nnittiug drunkenness on 
lloensed premises, there must bo know- 
led^, actual or constructive, or. the 
pait of such licensee if In the 
circumstances there ought to have 
been such knowledge, the ct. will 
presume it. The knowledge of barmen 
in the employment of the iToensoe is the 
constructive knowledge of the latter. — 
R. V. Schmitz (191^, C. P. D. 507 ; 
W. R. 422.-8. AF. 

669 1. .J— R, V. Licenses 

Reduction Board, Ex p. Carlton 
Brewery, 11908J V. L. R. 79.— AUS. 

e59 ii. .]— The failure to 

eject immediately from a hotel persons 
who are found intoxicated therein, & 
who are told by the proprietor to get 


out. does not constitute a permitting 
or suffering by him of drunken persons 
to meet on the premises, under Liquor 
Act, 1916, 8. 36. — R. V. Crkiohton, 
[1917] 3 W. W. R. 499 ; 29 Can. Oim. 
Cas. 161.— CAN. 


666 ill. .1 — R.O. POMBBLAV, 

[1917] 1 w. W. R. 1467 ; 28 Can. 
Crlm. Cas. 7. — CAN. 


659 iv. .] — Soldiers, while 

verging upon intoxication, wore served 
by N., the holder of a license, with 
liquor. A quarrel arose between the 
soldiers & another man who was on 
the premises. N., removed this man, 
but made no attempt to get the soldiers 
to leave the place ; — Ueld : N. had 
rightly been convicted of permitting 
drunkenness on his premise. — H. v 
Norman (1902), 19 S. C. 200.— «. AF.* 

f. Knowledge of licensee.}— li. 

V. OTTO (1896), 13 a C. 251.— «. AF. 
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Intoxicating Liquors. 


Sed. 1. — Relating to sale: Svb-nect, 3, A,^ B. C.; 
gu6-aecte. 4 ifc 5, ^1. B. ; evb-eect, 6, A, (a).] 

protuiscSi aftor the above facts had been proved by 
the prosecution, the j'^sticos found that resp. 
actea reasonably in endeavouring to restore the 
man to consciousness & took all reasonable steps 
for preventing drunkenness on the premiss, & 
they therefore dismissed the summons without 
calling upon resp. for her defence : — Held : on 
the above facts there was evidence to support 
the finding of the justices. — Townsend v. Arnold 
(1911), 75 J. P. 423, D. 0. 

663, ** Reasonable steps to prevent drunken- 
i^ess ** — Onus of proof on licensee.] — Thompson 
V. McKenzie, No. 000, ante, 

^ 04 , .] — The wife of a licensee enter- 

tained some private friends on the liciuised pre- 
mises after the hour of closing. No drinks were 
supplied for payment after the iiour of closing, 
but the wife of the licensee stt^od drinks round. 
Hubsequently two of the guests were found drunk 
on the promises at one a.m. : — Held : the licensee 
was guilty under Licensing Act, 1872 (c. 94), s. 13, 
of the offence of piinnitting drunkenness upon 
licensed premises, as the licensee had not shown 
that he had taken all reasonable steps to prevent 
drunkenness on his premises ; A the hour of 
closing has nothing to do with the offence of 
permitting drunkenness on licensed premises 
under sect. 13. — Lawhon r. Kdminhon, [lOOSJ 
2 K. B. 952 ; 78 L. J, K. B. 30 ; 99 L. T. 797 ; 
72 J. P. 479 ; 25 T. L. K, II ; 53 Sol. Jo. 15 ; 
21 Cox.C. a 734, J). 0. 

Anndtaiion .— Conad. Young v. (loiitlo, Il»15] 2 K. B. 061. 

006. What amount to.] — Townsend t?. 

Arnold, No. 092, ante. 

000. ,] — Radford v, Williams, No. 

069, ante. 


132. ApW. Bond,. Evans (1888), 21 9.B.I).24«. Conid. 
SomerStT Wade, (18941 1 ^ B. 674. Burrows ®. 

Tihodoa 118991 1 Q. B. 816 : Hobbs v. Winchester 
uSlori K B. 47L Menti Chisholm ti. Doulton (18^9), 
68 L J. M. C. 133 ; PhUUps v. Britannia Hygienic Laundry 
Co., [19231 1 K. B. 639. 

668. What amounts to — Sale to sober Com- 
panion-Consumption by drunken person.]— A 

publican was convicted by justices of selling 
intoxicating liquor to a drunken person, though 
at the hearing it had been proved that the liquor 
had been ordered & paid for by the sober com- 
panion of such drunken person : HeM : trhe 
conviction was right & must be affirmed.— 
SCATCHARD V, JOHNSON (1888), 67 L. J. M. C. 41 ; 
52 J. P. 389 ; 4 T. L. R. 402, D. 0. 

009. Sale by servant of licensee — In general 

scope of employment— Contrary to orders of 
licensee.] — The Licenring Act, 1872 (c. 94), s. 13, 
makes it an offence for any licensed person to sell 
any intoxicating liquor to any drunken person. 
Reap., a licensed person, gave orders to ms 
servants that no drunken persons were to be 
served ; during his absence one of his servants 
sold intoxicating liquor to a drunken person ; — 
Held : resp. was guilty of an offence under the 
section for he was liable for the act of his servant, 
that act having been done by the servant within 
the general scope of his employment, although 
contrary to the orders of his master. — POLICE 
CoMRB. V. Car'FMAN, [1890] 1 Q. B. 655; 05 

L. J, M. 0. 113; 74 L. T. 720 ; CO J. P. 357 ; 
44 W. R. 637 ; 12 T. L. R. 334 ; 40 Sol. Jo. 439 ; 
18(^ox,C. 0.341,1). C. _ ^ 

AnnotatioUH Kmury v. Nolloth, [1903] 2 K. B. 

264; Boyle r. .Smith, 110001 1 K. B. 432; Caldwell v. 
Bothell, [1013] 1 K. B. 110. Refd. Worth u. Brown (1896), 
62 J. P. 658 ; Star (Inetna (shepberd'e BuHh) v. Baker 
(1021), 126 L. T. 606. Meutd. Coppen v. Moore (1898), 
78 L. T. 620. 

.1 — Comvare Nos. 055-059, ante. 


B, Selling to Drunken Person, 

See liconsiug (Consolidation) Act, 1910 (c. 24), 
s. 75(1), (2), 

667. Prohibition absolute — Knowledge of cus- 
tomer’s condition Immaterial.] — The Licensing Act, 
1872 (c. 94), H. 13, makes it an offence for any 
licensed person to sell any intoxicating liquor to 
any drunken pei*son. A publican sold intoxicating 
liquor to a drunken pei*son who liad given no 
indication of intoxication, without bedng aware 
that the person so served was drunk: — Held: 
the prohibition was absolute, A knowledge of the 
conefition of the person served wil h liquor was not 
necessary to constitute the offence. — Cundy i’. 
Le Oocq (1884), 13 Q. B. D, 207 ; 63 L. J. M. C, 
125 ; 61 L. T. 205 ; 48 J. P. 599 ; 32 W. R. 709, 
D. C. 

AnmUatima Consd. No\Muan i\ Jenen (1880), 17 Q. B. D. 


C, Evidence and Procedure, 

670. The summons — Defective —Waiver of 
defect.]— Arno'i't v . North IIunsley Beacon 
Divlsion JJ. (1877), 42 J. P. 28. 

671. Evidence— Admissibility— Remarks of cus- 
tomers — In presence of servant of licensee.] — 
Worth r. Brown (1890), 40 Sol. Jo. 515 ; 02 
J. P. .To. [[."is, 1). 0. 

672. The conviction — Form & contents — Locus 
In quo within jurisdiction.] — By Beerhouse Act, 
1830 (c. 04), 8. 13, a penalty is imposed on beer 
sellers licensed under that Act, wlio shall permit 
drunkenness or disorderly conduct in their houses, 
not exceeding for the first offence £5, & for the 
second such offence £10. By sect. 15 all penalties 
under the Act ai*e to be recovered before two 
justices in xietty sessions, & are to be sued for 
within three calendar months. By sect. 35 a 


6881. ** liraaonable steps to pniunt 
drunkenness ’ ' — Ofi^us ofpnn)/ on hccnscc. 1 
— Kkssaok V. Smith (1906), 7 V, (Ct. 
Of Seas.) 76. J.— SOOT. 

888 U. .1 — Bootah v. 

Aui^uinaohik, [1900] rt. C. (J.) 16: 46 
So. L. H. 243 ; 10 S. L. T. 663.— aOOT. 

888 111. .] “--CAMPBKUi V. 

CAMEliON, [1916] S. (\ (J.) l.—SCOT. 
g, /Statute pres('Hbing penalty — 
enfovceinenl discre- 
tUmary.^lL S.O., 1887, o. 194. 8, 122, 
wliioh ImpoBOB a llahility on luu- 
keepers who give Honor to pereous, 
who tliereby become Intoxicated, Is a 
remedial moafeure & should receive a 
liberal oonstruotloii. — Thick v. Robin- 
son (1888), 16 O. U. 433.— CAN. 

FART Xll. 8SCT. t, 6UB-6ECT. 8.— B. 

687 i. PrahibUim abmduU — Ammv 
ledoe o/et<«tomcr*« condUUm imsuilerisL) 


- An Imikocpor sold liquor to a drunken 
piTNoii without l>eing aware that the 
person so served was already drunk : 
— Held : the prohibition under Li- 
ueiiMing Aoi, 1881, b. 140, woe abBoluto, 
Sc kuuwledim of the ooudlUou of the 
person 8er\'ed with liquor was not 
nooessary to constitute the offence. — 
— M<’Vbioh V, Eocusb (1899), 18 K, Z. 
L. H. 44.— N.Z. 

h, Wkai amounts lo — Sale to drunken 
person — Liquor consumed bu other 
persons.]— U, e. Mount (1899). 30 
O. R. 303.—CAN. 

888 i. Sale to sober companion — 

Consumption by drunken person,} — A 
sober man applied for & obtained Sc 
paid for aglaas of liquor to be consumed, 
& which was in fact consumed, by a 
drunken man on the pretnisoa. There 
was no ooUuaion between the two men. 
or agenoy : — Held: no oflenoe had been 
oommitted by the lD 2 ikees»eir wlUiin 


Licensing Act, 1881, s. 146 .~Dwtku 
V. Ubrmann (1900), 19 N. Z. L. R. 
209.— N.Z. 

88811. .}~Houu>8- 

woimi V. F.vihhall (1905), 25 N. Z. 
L. R. 1.— N.Z. 

889 1. Sale by servant of licensee 

— In general scope of employment — 
Contrary to orders of luensce,h-A 
licensee may be convicted of supplying 
liquor to a ^rson intoxicated although 
the liquor was actually supplied by a 
barman wltliout the know'leago & con- 
trary to the orders of the licensee who 
had taken all reasonable precautions 



PART XIL SECT. 1, BUB-SECT. 

k. Offence againsl TemperaneeAdt 
1884— McCURDT v. SWOT 
(1888), 17 O. P. 198.— CAN. 


XII.— Octknces. 
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general form of conTiotion is given. By Beer- 
house Act, 1S34 (o. 85), this Act was amended, & 
licenses were to be granted for the sale of b^r. 
etc., to be conimmed on the premises or not, but 
ail the provisions, penalties, etc., of Beerhouse 
Act, 1830 (c, 64), were to apply to persons licensee" 
under the subsequent Act. A conviction states 
that W., of the parish of Ashford, in the county o 
K., was convicted hj two justices in & for th 
county of K., acting m pettj^ sessions in & for th 
division of Ashford in the said county, for that he 
being a seller of beer licensed to sell the same b; 
retail to be consumed on the premises, under th 
provisions of the statutes in such case made ^ 
provided, did at the parish of Ashford aforesaid 
permit drunkenness & other disorderly conduct 
m the house mentioned in such license, A situate 
in the said parish of Ashford, against the tenor o 
such license granted under the provisions of th< 
said statutes, & contrary to the form of the said 
statutes, whereby the said W. had forfeited £10 
this being adjudged to bo his second offence agains 
the provisions of the aforesaid statutes t^ permi 
the general sale of beer, etc., by retail in England 
& the justices thereby awarded one moiety of th< 
penalty, after deducting the costs of the conviction, 
to the informer, & the other moiety, after deducting 
the costs as aforesaid, to the treasurer of the 
county: — Held: (1) the conviction need not bo 
by two justices of the division within which the 
licensed house was situate, but if it were necessary 
it appeared from the conviction that they were so ; 
(2) it was unnecessary to allege that the conviction 
took place within tliree calendar months after the 
offence ; (3) the offence was properly stated to bo 
contrary to the form of tho statutes ; (4) the 
conviction need not state the names of the persons 
permitted to be drunk or allege that they were 
unknown : (5) the offence charged to have been 
committed was not double ; (0) it was unnecessary 
to set out the license in tho conviction ; (7) the 
conviction was not bad for not ascertaining the 
cosis; (8) the conviction need not be on parch- 
ment,~WiiAY v. Tokb (1848), 12 Q. B, 4D2 ; 3 
New Mag. Cas. 84 ; 3 New Hess. Cas. 290 ; 17 
L. J. M. C. 183 ; 12 L. T. O. H. 289 ; 12 J. P. 801 ; 
12 Jur. 030 ; 110 E. K. 951. 

673. Time within which penalty pro- 

ceeded for.] — WiiAY v. Toke, No. 672, ante, 

674. Statutes under which prosecu- 

tion made.] — Wray v, Toke, No. 072, ante. 

675. The charge — Misbehaving per- 

sons not named.] — Wray v, Toke, No. 072, ante, 

676. Adjudication on second offence 

— First offence not set out.] — Wray v, Toke, No. 
672, ante. 

Sub-sect. 4. — Procuring Drink for Drunken 
Person. 

See IJccnsing Act, 1902 (c. 28), s. 7. 

Selling to drunken person .] — See Sub-sect. 3, B., 
ante. 


Sub-sect. 6. — Liquor Untawfuixy on Premises. 
A. WUhoui Atdhariiy from JusHcea, 

See Licensing (Consolidation) Act, 1910 (c. 24), 
88. 73, 82. 

677. Seizure by justices — Order for sale — 
Right of licensee to be heard— Prior to sale.] — 

When liquors kept for unlawful sale have been 
seized under s. 15 of 33 A 34 Viet. c. 29, the 
justices cannot order them to be sold without 
giving the persons, upon whoso premises they 
were seized, an opportunity of being heard, & 
of showing that tho seizure was improper or that 
the sale ought not to take place. — uiix v. Bright 
(1871), 41 L. J. M. C. 22 ; 25 L. T. 691 ; 36 J. P. 
198 ; stib nom, R. v. Devon J J., Giix v. Bright, 
20 W. R. 248. 

AntuTtaiiona : — Mentd. Ware v. ThouipBOU (1885), 68 L. T. 
358 : it’x p. Francis. [1903] 1 K. B. 275. 

678. Persons on premises at time of seizure 

— Deemed to be illegally dealing — Purchaser as well 
as seUer.] — Licensii^ Act, 1874 (c. 49), s. 17, after 
providing for the soizuro & removal in ceHaiii cases 
by constables of any intoxicating lifjuor found on 
unlicensed premises which there is reasonable 
ground to suppose is in such place for the purpose 
of unlawful s^e, goes on to enact “ that any pei'son 
found at tho time on the premises shall, until tho 
contrary bo proved, bo doomed to have b(‘on on 
such premises for the purpose of illegally dealing 
in intoxicating liquor, <fe be liable to a penalty 
not exceeding 40«.*’ ■ Ilehl : the words “ illegally 

dealing” included a purcliaser as well as a seller 
of intoxicating liquor. — M cKenzie v. Day, [1893] 

1 Q. B. 289 ; 02 L. J. M. i\ 49 ; 08 L. T. 3j6 ; 
57 J. P. 216 ; 41 W. U. 384 ; 9 T. L. B. 180 ; 
37 Sol. Jo. 194 ; 17 (^ox, (\ C. 004 ; 5 K. 101, 1). C. 

B, Without Aulhoritj/ from Exciffe. 

679. Wine In stock before license procured.]— 

A pei*son who intends to bc'corno a d(‘aler in 
foreign wine must take out his license, A enter 
his warehouse, before he lays in his stock. A 
dealer in wine is not entitled to a permit to reniov(» 
wine sold, which wine was laid in before ho took 
out his license. 

For tho purposes of this Act I think a man 
does commence to be a dealiT from the moment 
when he buys the wine with an intention to sell 
It again (A8 HUR«t, J.). — K. v. Excise Comrh. 
:i788), 2 Term Hep. 381 ; 100 E. U. 205. 

Annotatiim Retd. rt. V. Paddiagton Ventry (1820). 9 
B. & C, 460. 


Sub-sect. 6. — Offences relating to 
Children. 

A, Sale or Delivery to Children, 

(a) For Consumption on Prcmisca. 

See, now. Intoxicating Liquor (Hale to P<*reons 
inder Eighteen) Act, 1923 (c. 28) ; City of London 
^oiice Act, 1839 fe. xciv), s. 27. 


PART XII. SECT. 1, SUB-SECT. 5. —A. 

L Keeping liquor for sole.] — It. v. 
Bkkjen (1874). 36 U. C. R. 84.— UAN. 

m. ) — R. V. (X)UL.TicB (1887), 

4 Man. U R, 309.— CAN. 

a. Liquor brought db consumed by 
Grangers — WUK reataurant ‘keeper's per- 
nUmotu ] — Two penons went into 
deft.*H restaurant & askod permission 
to drink some beer which they had 
bronirht with them. Deft, gave them 
pemilasion : — Hdd : deft, should bo 
acquitted, there being no evldenoe of 
•• procuring ** the liquor by aocused. — 
R. V. MAHONa {1909). 10 W. L. R. 
96S.— €Alf. 


Dance /i«// J --M aiIOKky 

V. BlURON. {1925J V. L. U. 248: 4« 
A. L. T. 185 ; 31 Argus L. R. 179.— 

AUS. 

p. liquor in $hop — Not being 
private dwelling ‘houser-^tnall quaniity 
pmnd.h-n. V. Melvin (1916). 38 
O. L. R. 231 ; 34 D. L. R. 382 ; 27 
Can. dim. Cas. 350.— CAN. 

q. Liquor on yacht — Right of seoreh ] 
— FIJSMINO V. BPRsneUN (1920). 48 
O. L. Ft. 53.3; 56 D. L. R. 518 : 35 
Can. Crlra. Cas. 40 ; 19 O. W. N. 365. 
—CAN. 

y. SimuJoUng a licensed house — 
Local option beer for sale .} — R. v. 


I Bkvan (1912). 23 O. W. B. 510: 4 
I O. W. N. 400 ; 8 D. L. K. 86.- CAN. 
t. Rearch of premises J IL r. lUK- 
LAVi> (1899), 20 C. L. T. 4 ; 31 O. H. 
267.— CAN. 

PART XII. SECT- 1, SUB-SECT. 6,-B, 

a Maierials for distillation .] — K. 
V. Laiiokonk, (1924] 2 W. W. K. UlO. 

—CAN. 

PART XII. SECT, t, SUB-SECT. 6.— 
A. (a). 

b. Minor supplied by stranger .] — 
The act of a strangt^r in sumdring 
liquor to a minor, even if handed by 



88 Intoxicating Liquoes. 


Sect 1. — Relating to sale : 8ub-»ect, 0, A. (5) t. & 
iU (c), d? B.] 

(h) On Behalf of Third Party, 
i. Vessel Cork^ and Sealed, 

See Children Act, 1908 (c. 67), s. 120 ; Licensing 
(Consolidation) Act, 1910 (c. 24), s. 68. 

680. Vessel not In fact sealed — Bond fide belief 
of licensee — Mens rea.] — By I Edw. 7, c. 27, s. 2, 
every holder of a license who knowingly sells or 
delivers, save at the residence or working place 
of the purchaser, any intoxicating liquor to any 
child under fourteen for consumption by any 
person on or off the premises, excepting such 
intoxicating liquors as are sold or delivered in 
corked A sealed vessels in the prescribed manner, 
sliall bo liable to penalties : — Held : the holder 
of a license, who had delivered intoxicating liquor 
to a child under fourteen in a vessel not corked At 
sealed as 1 Edw. 7, c. 27, required, was guilty of an 
ofConco under sect. 2, although he honestly believed 
when he delivered the liquor that the vessel was so 
corked & sealed. — Brooks v. Mason, [1902] 2 

K. B. 743 ; 72 L. J. K. B. 19 ; 88 L. T. 24 ; 67 
J. P. 47 ; 51 W. K. 224 ; 19 T. L. R. 4 ; 47 Sol. 
Jo. 13 ; 20 (^ox, C. 0. 464, D. C. 

Annotations : Retd. Eniary v. Nollolh, flOOIi] 2 K. B. 264 ; 

Jones u Hhorvlngton, [1008J 2 K. B. 539. 

QSl, Child unable to reach liquor un- 

detected.] — Applt. was charged under Intoxicating 
liquors (Sale to Children) Act, 1901 (c. 27), s. 2, 
with selling beer to a clxild under fouHeen, the 
beer not being sold in a sealed vessel. It was 
proved that a gummed paper label was affixed 
over the screw stopper of the bottle, extending 
about an inch down two sides of the neck of the 
bottle. 3'he label was dry at the time of the 
sale, but by moistening the label with the tongue 
A so dampmg the gum the label could bo removed 
witJiout its being torn. The justices found that 
the bottle was not sealed as required by the Act, 
A convicted applt. : — field : there was evidence 
to sunpoit; the linding of the justices. 

I think that the true t^^st is whether or not the 
stopper is so secured that the child cannot got 
at the liquor without the abstraction of the liquor 
being detected (liORO Alverstonk, C.J.). — 
MiTdiKLL V, CUAWSIIAW, [1903] 1 K. B. 701 ; 72 

L. J. K. B. 880 : 88 L. T. 408 ; 67 J. P. 179 ; 19 
T. I.. R. 362 J 47 Sol. Jo. 400 ; 20 Cox, C. C. 396, 
D. C. 

Annc4(iiii>fts Apld. Mocey v, McKoiusIo (1903), 88 L. T. 

031. COttSd. Joiioa V. Shorviiigtou, (1908] 2 K. B. 539. 

682. What amounts to sealing — Vessel sealed 
with label — Whether removable without destruc- 
tion.] — Applt. sold to a child under the age of 
fouixoen years, for consumption off the promises 
a pint of beer in a bottle corked by moans of a 
screw stopper & having an adhesive paper label 
fastened to tlie top of the stopper & bo tlie sides 
of the neck of the bottle. Upon an information 
under 1 Edw. 7, c. 27, s. 2, the magistrate was of 
oxiinion that the label could be removed in several 
ways without destruction, as by steam or by a 
penknife, At the stopper withdrawn & the label 
aftorwai'ds refostened to the bottle, & he held that 
the bottle was not “ sealed ** in compliance with 
the sect., A convicted applt. There was no 
evidence that the stopper iiad been removed or 
could be removed without destroying the label : — 
Held : there was no evidence before Uie magistrate 
on which he could praporly find that the lab^ could 


be removed without destruction or that the bottle 
was not sealed ” in compliance with 1 Edw. 7, 
c. 27, 8. 2, & the conviction therefore could not 
be supported. — Macby v, McEbxzis} (1908), 88 
L. T. 631 ; 67 J. P. 261 ; 20 Cox, C. C. 449, D. C. 

688. .] — Mitchell v, Cbaw- 

SHAW, No. 681, ante, 

684. Vessel must not belong to sender — 
Although capable of being corked dc sealed — Inten- 
tion of sender.] — (1) The mere fact that the vessel 
with which a child is sent to fetch liquor is capable 
of being corked & sealed by the vendor after being 
filled is not enough to bring the sender vidthin the 
exception in 1 Edw. 7, c. 27, s. 2. 

Tlie exception applies only to the case of liquor 
which is sold in a corked & sealed vessel belonmng 
to the vendor, & the purchaser is not entitled to 
send a child with an empty bottle in which to 
fetch the liquor, whether intended to be corked 
& sealed or not. 

(2) Semhle : the sending of a child for less than 
a reputed pint, although to be purchased in a 
corked & sealed vessel, would be an offence within 
the sect. — F arndalb v, Dillon, [1907] 2 K. B. 
513 ; 76 L. J. K. B. 922 ; 97 L. T. 284 ; 71 J. P. 
374 ; 21 Cox, C. C. 500, D. C. 

Annotaiicm : — As to (1) Dbtd. Jones v. Shervlngton, 11908] 

2 K. B. 539. 

685. Any intoxicating liquor Included.] — The 

holder of a license who sells or delivers intoxicating 
liquor to a pcison under the age of fourteen years 
in a corked & sealed vessel in a quantity of not 
less than one reputed pint, for consumption off 
the premises only, does not commit an offence 
under 1 Edw. 7, c. 27, s. 2, even though the 
intoxicating liquor is not of a kind commonly 
sold in a corked A sealed vessel, inasmuch as the 
effect of the exception contained in the sect, is 
to enable the license holder to so sell or deliver 
not merely intoxicating liquor which is ordinarily 
sold in a corked & sealed vessel, but any intoxi- 
cating liquor which is in fact in a corked & sealed 
vessel. — JoNEB v, Shervington, [1908] 2 K. B. 
630 ; 77 L. J. K. B. 771 ; 99 L. T. 67 ; 72 J. P. 
381 ; 24 T. L. R. 693 ; 62 Sol. Jo. 682 ; 21 Cox, 
C. C. 042, D. C. 

ii. Quantity, 

See Licensing (Consolidation) Act, 1910 (c. 24), 
6. 08. 

686. Not less than one pint.] — Farndalb v, 
I)iLi.ON, No. 684, ante, 

(c) Knowledge of Licensee, 

See Licensing (Consolidation) Act, 1910 (c. 24), 
8. 68 ; Intoxicating Liquor (Sale to Persons under 
Eighteen) Act, 1923 (c. 28). 

687. Licensee Ignorant of sale — Servant bond 
fide deceived as to age.] — A license holder cannot 
be convicted under Edw. 7, c. 27, s. 2, for 
“ knowingly selling ** intoxicating liquor to a 
person under the age of fourteen years, when he 
himself has no knowledge of the s^e So when the 
barman wlio sells the liquor has no knowledge that 
the person to whom he sells is under the age of 
fourteen years, but honestly believes that he has 
attained that age. 

The section does not create an absolute prohibi- 
tion against the sale of intoxicating liquor to any 
person under the age of fourteen years, except in 
corked So sealed vessels So where there Is no 


Viet. o. 66, B. 8. — R. V, Ratnor, Id 
C. L. T. Oca N. 40$.— €AH. 

•. No eeiSmee tiUtf sHnor appar- 


rntly under age,} — R. «. Farbbix 
(1910), 16 O. R. 630 ; $1 O. L. R. 
640 ; 1 O. W. N. X046.— CAM. 


him to the uduor witlilu lUe pro- 
cinots of a lioenBod houoe. Ib not an 
office againBt Liquor iJoenHo Act, 
1887 (o. 184), B. 76, amended hy 63 
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knowledge on the part of the lioense holder or the 
bannan who sdls, the license holder cannot be 
oonvioted. — Onooic v. Obihbs (1903)> 89 L. T. 
129 ; 67 J . P, 345 ; 47 Sol. Jo. 667 ; 20 Cox, C. C. 
615, D. 0. 

egg, Si^e by servant against orders.] — 

Intoxicating liquor was knowingly sold to a child 
under fourteen in a bottle ndther corked nor 
sealed by a servant of a licensed person contrary 
to the express orders & without the knowledge of 
his master, who was himself in charge of the 
premises at the time of the sale i — Held : the 
license holder could not be convicted under 
1 Edw. 7, c. 27, 8. 2, of knowingly allowing ” a 
person to sell intoxicating liquor to a child under 
fourteen in a vessel neither corked nor sealed. — 
Emaby V, Noixoth, [1903] 2 K. B. 264 ; 72 L. J. 
K. B. 620 ; 89 L. T. 100 ; 67 J. P. 354 ; 62 W. 11. 
107 ; 19 T. L. B. 630 ; 47 Sol. Jo. 667 ; 20 Cox, 
C, C. 507, D. C. 

AnnoialUms : — ^Apld. Allchorn v, Hopkins (1905), CO J. I*. 

355 ; McKenna v, Hai^M (1905), 69 J. P. 354. Befd. 

Borle V. Smith, [1906] 1 K. 13. 432 ; Williams v. Foorro 

(1916), 85 L. J. K. B. 959. Hentd. Strutt v. Clift, [1911] 

1 K. B. 1. 

gg 9 , ,] — A license holder left the 

management of a public-house to a manager. A 
barmaid, contrary to express orders, sold intoxi- 
cating liquors to a child under fourteen years of 
ago in a bottle not corked & sealed. At tlie 
time the manager was in an adjoining bar, & might 
have seen, but did not see, what she Avas doing. 
The magistrate found as a fact that the manager 
was at the time in charge of the premises, & that 
neither the license holder nor the manager know- 
ingly allowed or connived at the sale : — Held : he 
was right. — Allchorn v. Hopkins (1905), 69 
J. P. 355, D, 0, 

690. Licensee’s means of know- 

ledge.] — (1) A barmaid, contrary to express orders, 
knowingly sold intoxicating liquor to a child under 
fourteen years of age in a bottle not corked & 
sealed. The license holder, although not in the 
bar, was within call, & the justices found as a 
fact that he had not delegated to the barmaid the 
charge & control of the bar : — Held : the license 
holder could not bo convicted on a charge of 
“ knowingly allowing ” the barmaid to so sell the 
liquor. 

(2) It cannot be said, os a matter of law, that 
a license holder who is absent from his bar, but 


within call, has delegated the control of it to the 
person serving in It. — ^M cKbnna v, Habdinq 
(1906), 69 J. P. 354, D. 0. 

Annatution: — ^Apld. Allchorn v, Hopkins (1906), 60 J. F. 
355. 

B, Allowing Child to be in Bar, 


See Children Act, 1908 (c. 67), s. 120. 

691. Presence unconnected with trade purpose — 
Invitation of lioensee’s wife — ^Licensee without 
knowledge.] — Applt. held a license for an inn 
his wife carried on a dressmaker’s business on the 
upper floor. Two girls, one of whom was aged 
ton years entered the premises, the elder having 
come for a coat & skirt. Ap^lt.’s wife invited 
them into the bar parlour to wait there while she 
fetched the coat & skirt. The two girls wore in 
the bar parlour for a few minutes, but applt. had 
not soon & could not see them entt^r & did not 
know that they were there. Applt. having lu^en 
summoned & convicted under (7iildr<»n Act, 
1908 (e. 67), s. 120: — Held: under the circum- 
stances applt. was not responsible for the action 
of lus wife, A', as the justices had not found that 
there was any want of duo diligence on his paH, 
the conviction must be quoslied. — Husson v, 
Dittton (No. 1) (1911), 104 L. T. 609; 75 J. P. 
207 ; 27 T. L. B. 198 ; 22 Cox. C. C. 487, D. C. 

692. What is “ bar ’’—Room exclusively or 


mainly used for trade purposes— Interpretation of 
“ mainly ’’- -Part user for domestic purposesj - 

By Cliildren Act, 1908 (c. 67), s. 120(1), “The 
hold(‘r of the licenst^ of any lic(*nsed juvinises shall 
not allow a child to bo at any time in tlio bar of 
the licensed preinisos except dui’ing the hours of 
closing.” Hub-sect. 5 : “In this sect, the bar of 
licensed premist's means any open drinking bar 
or any ])art of the priunlsos exclusivity or mainly 
used for the sah^ « consumption of intoxicating 
liquor : -ScnMc : for tin* purpose of deU^rmiiiing 
whether a room is “ mainly used ” for the sale 
& consumption of intoxicating liquor legard 
must be had to the tiscr of the room during the 
whole portion of the day that the house is open, &- 
if the user as a whole is not mainly for tliat purpose 
it is immaterial whether the room is or is not being 
used for that purpose at the time when tlie child 
is found in it.— Pilkinoton v. Boss, [1914] 3 
K. B. 321 ; 83 L. J. K. B. 1402 ; 111 L. T. 282 ; 
78 J. P. 319 ; 30 T. L. B. 510 ; 12 L. O. B. 911 ; 


24 (^ox, C. C. 211 y D. C. 


PART XII. SECT. 1, SUB-SECT. 6.— 
A. (c). 

668 i. JAccnsce ignoraiU of sale — Sale 
hy servant against ordEcra.}-- Whore tir* 
servant of a lloonaoo auppllod uiliiorH 
with Jlquor contrary to oxpreua in- 
structioim, but within the scope of hin 
employ mont the licensee wa« properly 
convicted under Liquor License Act. 
— R. p. Quikk (1910). 8 E. L. H. 56.— 
CAN. 

688 ii. .1 — CONLOX v. 

Muldowney, [1904] 2 I. R. 498.— IR. 

688 iU. .] — Bivyer p. 

Taylor, [1916] N. Z. L. R. 586.— N.Z. 

688 iv. .] — Gkeio p. Mac- 

IJEOD, [19081 a C. (J), 14 : 45 So. L. R. 
233 ; 15 a L T. 620.— SCOT. 

690 i. Licensee's means of 

knowledge,} — Liquor was sold to a per- 
son onder twenty -one by the wife of a 
licensee 6c contrary to his general In- 
structions. The sale was effected 
through a slide, ic the person supplying 
the liquor oouki not see clearly to whom 
the liquor was being sold : — Held : It 
was the duty of any person selling 
liquor to take ordiniUT measures to 
aeoertain to whom it was sold or sup- 
plied in order to ensure that the p^- 
son who got it was not onder twenty- 


one years of age, & the was 

rightly convicted. — B akku p. Foi'nca 
(1913), 32 N. Z. L. U. 716.— N.Z. 

d. Chilfl purchasing for aduU — 
Necessity for inauiry by licensee .) — 
Held : though there would be no 
breach of a public-house oertlflraU* 
committed by suppljing liquor to n 
child ** apparently under fourt4*en 
when ho Is a messenger for an adult 
yet the publican Is not cniltlitd to 
asHume without inquiriug & satisfying 
lilmseif that the child is tlie messenger 
of an adult. — Doxaldso.v p. Livtox 
(1875), 3 K. («. of Bess.) 16 ; 13 Sc. 
L. R. 163.— SCOT. 

e. .1 — Graham r. Lanu 

(1876), 4 R. (Ct. of Bess.) 12; 14 
Be. L. R. 170.— SCOT. 

f. — PaTKRWO.S V, liKVC- 

CAS0EL (1892), 3 While, 232.— SCOT. 

g. No defence — Where licensee 

ignorant — <£* liquor deliberaiely S(M io 
MOd.}— R. V. DeydubB (1896), 13 H. C. 
388.— S. AF. 

h. Knowledge immaterial — ProhiH- 
tUm absolute— Act 25. 1913, #. 48-17; 
A barman supplied ilguor to a child 
in the bond fiae beliw In the child s 
false statement that be was acting as 
the a6:ent of his father: — Held: any I 


tratllo in intoxicating liquor botw<H;n 
a lioonseo 6c a clilld was absolutcl) 
prohibited & the barman's bond fide 
heUof in the ohlhl's statomont was no 
di‘fenoo to a charge against tJio IJoonsoo 
under the above HtHJt. — It. r, CJJoHEN 
(1016), T. 1'. J). 457.-8. AF. 

„ .) r. Likii- 

MAX, [lOlHJ T. P. i). 307.— 8. AF. 

l. V?ulrr iweniy-one years — Ap- 
parently or to knowledge of licensee.f-- 
11. r. AYKB(1908), 17 O. L.H.509; 12 
U. W. R. 1223 ; 14 Gan. Grim. Gas. 
210.- CAN. 

PART XII. SECT. 1, SUB-SECT. 6.— B. 

m. What is *'bar’* — Children's 
AcL 1908, s. 120. J — DONAOHUK P. 
M'Jntvrjs, 11911] 8. O. (^) 61 ; 48 
Be. L. It. 310; 1 8. L. T. 131 ; 6 
Adam, 422. — SCOT. 

n. liesponsibilUy of ocmtinml of 
licensed premises, f— In tho absence of 
troot of knowledge, connivance, care 

„ J or wllhil blindness on his part 
on occupant of promises, where beer 

Uoens^ to be kept, oonnot be con- 
viotod tor permitting venous appar- 
ently under tho age of twenty -one to 
remain on the premises, even sembU 
where he is the lloensoe. — ®^*}25*** 

U925J 1 D. L. R. 274 ; 43 Gan. Crlm., 
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luTOXicATiNa Liquors. 


Sec Licensing (Consolidation) A 
8. 69 ; Licensing Act, 1921 (c. 42), i 


Sect* L — Relating to sale: Svb-secis* 7, 8| 9 d? 10. 

Sect* 2 ! Svb-aecU, 1, 2, 3 <fc 4, AQ 

Sub-sect. 7.— ^alb Not by Standard 
Measure. 

Act, 1910 (c. 24), 
8. 69 ; Licensing Act, i9Zi {c, 42), B. 9, &, generally, 
Weights & Measures. 

698. Form of charge.] — Deft, was Indicted for 
selling beer, & the indictment set forth, that he 
sold 8ev(*ral quantities of beer to divers persons by 
false measure : — Held : judgment must be arrested, 
because the charge is too general for the ct. to 
inflict punishment ; which should be proportioned 
to the crime. — B. v. Gibbs (1722), ‘Hess. Cas. K. B. 
76,; 8 Mod. Hep. 58 ; 1 Stra. 497 ; 93 E. K. 77. 

694. What is “ measure " — Earthenware mug.] 
— “ Mugs,” & other earthenware vessels used to 
measure beer for sale by a publican, are 
” measures ” within 5 A 6 Will. 4, c. 63, s. 21, & 
as such may be seized by tlie inspector, if found too 
small.— Washington v, Vounu (1850), 5 Exch. 
403 ; 19 L. J. Ex. 348 ; 15 I.. T. O. 8. 234 ; 14 
J. P. 501 ; 155 E. K. 176. 

Annoiaiim Folld. Jt. d. Aulton (IHOl), E. & E. SGR. 

095 , Not stamped as measures.]— 

Earthenware jugs or diinkmg cups, ordinarily 
U8C‘d as imperial measure's by a jmblican in his 
business are, although not siarnped as inc'asures, 
k, exempted by 5 A 6 Will. 4, c. 03, s. 21, from 
being so stamped, nev(‘rthel(‘HR ” measures ” 
within 5 A 0 Will. 4, e. 03, s. 28, which empowers 
anv authorised insjjeotor of weights A measures to 
enter any shop or p]a<’(' within his jurisdiction, in 
which goods aro e\pos(Hl A kept for sale, A there 
to exauiino all m(*a8uro8, A to compare A try them 
with the copies of the imrx'rinl st/indard irieasures 
required by the Act to be provided : A renders 
measures, found on such examination to be unjust, 
liable to b(i seized A forfeited ; A the ])er8on in 
whoso possession they ai*e found to b(‘ convict(‘d 
In a penalty.— li. v, Aulton (1861), 3 K. A E. 
668 ; 30 L. .1. M. C. 129 ; 3 L. T. 099 ; 25 J. P. 
69 ; 9 W. 11. 278 ; 121 K. K. 550. 

690 . Display of notice as to 

vessel.] — A publiean Rupi)lied t/O a eust-omer, at the 
request of th<‘ cuHtorner, what was known as a 
‘‘ blue ” of beer, which w^as a quantity of beer in a 
blue jug, more than lialf a pint A about one«third 
of a quart. At the time of th(' sale Ukto were 
conspicuously posU'd up in the room notices that 
the vessel called a ‘‘ blu(* ” was not reiiresentcd 
as contiiining any amount of imporhd measure, 
or tis being a nu'asuro of imperial standard, A in 
fact the vessel was not an imjierial measure or 
marked as such : — Held : the publican had, under 
Licensing Act, 1872 (c, 91), s. 8, committed the 
olTenco of selling intoxicating liejuor, not being a 
quantity less than half a pint, in a measure not 
marked according to the imperial standards, A 
ho was properly convicted of the same. — Payne v. 
Thomas (1890), 60 L. J. M. C. 3 ; 63 L. T. 466 ; 
64 J. P. 824 ; 80 W. H. 240 ; 7 T. L. B. 7 ; 17 
Oox, 0. 0. 212, D. 0. 

Ann(4aiians : — Retd. Horts CJounty Oounoil r. Hobday (1805). 

60 J. P. 70 ; lUddoll v. Neilson (1003), Allwood'e Appeal 

CastNi under Wolghta A Moasuros, etc. Aote, 163. 

697. Measure being multiple or part of 

imperial measure — Duly stamped as such.] — An 
alehouse keeper, having in his possession for use 
for trade a pew^ter pot marked one-third of a gill, 
which ho used for selling Bpirits by the three- 


penny worth, was charged with having in ^ 
posBeasion for use for trade a meaeuM not of the 
denomination of some Board of 
contrary to Weights & Measures Act, 1878 (c. 49), 

B 24 :—Held : the use or having in possession for 
use for trade of a measure being a multiple or part 
of one of the imperial measures, A duly stamped as 
such, is no offence under the Act, A the pewter pot 
in question was a measure of the denomination of 
a Board of Trade standard, viz., of one gp*;;-’ 
Bellamy v. Pow (1896), 60 J. P. 712 ; 12 T. L. R. 

T). C. 

Liquor drawn in marked measure — ^Trans- 
ferred to unmarked vessel— Not drawn in presence 
of customer— Sale not completed until delivery.]— 

By Licensing Act, 1872 (c. 94), s. 8, all intoxicatmg 
liquor which is sold by retail, A not m cask or 
bottle, A is not sold in a quantity less than naif 
a pint, is to be sold in measures marked accordmg 
to the imperial standards. A publican, bei^ 
asked for a pinjb of beer by a customer, went mto 
an inner room, where he drew the beer mte a 
marked measure A poured it into a jug, which he 
then Ibrought into the room where the customer 
was sitting A handed to him. The customer could 
not see the beer drawn, A never saw it while in 
the measure. The publican having been convicted 
of an offence under Ijicensing Act, 1872 
H. 8 ; — Held : the sale was not complete until the 
beer was handed to the customer, the beer was not 
sold in a marked measure as required by the 
stetute, A the conviction wiis right. — Addy v. 
Blake (1887), 19 Q. B. D. 478 ; 50 L. T. 711; 
51 J. P. 599 ; 35 W. H. 719 ; 3 T. L. H. 504 ; 10 
Cox, 0. C. 259, J). C. 

AnnotatuniA •— Distd. Pennington v. Pincock, 

244. Refd. Pa>ue v. Thomas (IKUO). 60 L J. M. C. 3. 

099, In presence A sight of customer 

— ** Long pull.**] — By licensing Act, 1872 (c. 94), 
s. 8, all intoxicating liquor w4iich is sold by retail, 
A not in cask or bottle, A is not sold in a qxiaiitity 
less than half a pint, is to be sold in nu'asures 
marked according to the imperial standards. 
Applt., who was the holder of an off li('ense for the 
sale of beer, was asked for a pint of beer by a 
customer. Applt., in the presence A sight of the 
customer, twice filled a properly luarked half -pint 
measure A poured the conU'iits into a jug, which 
had been handed to him by the customer, A added 
a fuHher quantity of beer to the jug fi*om the tap. 
Tlie jug, containing a pint A a gOl of beer, was 
then handed to the customer, who paid applt. the 

E rice of a pint of beer : — Held : as the pint of 
eer had been measured in a properly marked 
measure in the prt'sence A sight of the customer, 
no offence buid oeen committed under licensing 
Act, 1872 (c. 91), 8. 8, A the subsequent addition 
of a further quantity of beer was immaterial. — 
Pennington v. Pincock, [1908] 2 K. B. 241 ; 77 
L. J. K. B. 637 ; 98 L. T. 801 ; 72 J. P. 199 ; 24 
T. L. R. 509 ; 52 Sol. Jo. 413 ; 0 L. O. R. 830 ; 
21 Cox, C. O. 609, D. C. 

700. No opportunity to verify & stamped 
measure— Conviction of licensee not thereby pre- 
cluded.] — A local authority are not precluded from 
prosecuting a person for using a measure not 
stamped in coniormity with Weights A Measures 
Act, 1878 (c. 49), s. 29, by reason of having failed 
to fix times A places for verifying A stamping 
weights A measures In accordance with AVeights 
A Measures Act. 1878 (c. 49), s. 44.— Hatley v. 


Cm. 104 ; 21 AlU. L. H. 51 ; 11024) 3 
W. W. H. 860.— CAN. 

PART XII. SECT. 1. SUB-SECT. 7. 
o, Whai is ** meatuf ** — Im- 


perial standard — ** Schooner, //eW 

an offenoe to beer by tbe 

** schooner,** this xnessnre not being 
an Ixnperlal standard though^ exceed- 
ing halt a pint. — RiPDXix V. NnuiioN 


(1003), 40 So. L. R. 530.— SCOT, 
p. Ltguor served in glass 
Board of Trade 
price eharg^l^ 

(1886), S8 8a L 




KosB V. Johnston 
R. 685.— SCOT. 
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Taylob (1900), 82 L. T. 803 ; 16 T. L. B. 447 ; 
10 Oox. C. C. 638, D. C. 

701* Sellmr need not be licensee — Sale hjf servant 
or otber person.] — By Lioensmg (ConaoUdation) 
Act, 1910 (c. 24), 8. 69 (2), If any person sells '' 
otherwise than by standard measure any intoxi- 
cating liquor not in cask or bottle A in a quantity 
not less than half a pint, he is to be liable to a 
penalty : — Held : the words ** any person ** are not 
confined to the license holder or other person 
whose property the liquor Is, but include the 
barman or other person who does the physical act 
of transferring the liquor to the purchaser. — 
Caldwell v. Bethell, [1913] 1 K. B. 119; 82 
L. J. K. B. 101 ; 107 L. T. 685 ; 77 J. P. 118 ; 29 
T. L. B. 94 ; 23 Cox, C. C. 225, D. C. 


Sub-sect. 8. — Prohibited Hours. 
See Sect. 3, poet 


Sub-sect. 9. — Offences relating to 
Production op License. 

Excise license.] — See Excise Licenses Act, 1825 
(c. 81), s. 28. 

Justices* license.] — See Licensing (Consolida- 
tion) Act, 1910 (c. 24), s. 84. 


Sub-sect. 10. — Forgery of Justices* 
License. 

SeCf now. Forgery Act, 1913 (c. 27), s. 6, 
generally. Criminal Law, Vol. XV., pp. 1041 
et eeq. 


Sect. 2.— RELATING TO REGULATION OF 
UCENSED PREMISES. 

Sub-sect. 1. — Affixing Name. 

By holder of excise license.] — See Excise Licenses 
Act, 1825 (c. 81), 8. 26. 

By holder of Justices’ license.] — aVcc Licensing 
(Consolidation) Act, 1910 (c. 24), s. 74. 


Sub-sect. 2. — Notice op Exemption Order. 
See Licensing (Consolidation) Act, 1910 (c. 24), 
s. 55 (2) ; Licensing Act, 1921 (c. 42). 


Sub-sect. 8. — Internal CJommunioation 
with Place of Public Resort. 

See Licensing (Consolidation) Act, 1910 (c. 24), 
s. 70 ; Metropolitan Police Act, 1839 (c. 47), 
ss. 44, 45 ; City of London Police Act, 1839 (c. 94), 
ss. 28, 29. 


Sub-sect. 4. — Refusing Admission to 
Constable or Excise Officer. 

A, Conetahle» 

See Licensing (Consolidation) Act, 1010 (c. 24), 
s. 81 ; Licensing Act, 1921 (c. 42), ss. 18, 22. 

702. Special ground lor suspicion — Necessity for 
— Bon& fide intention to prevent breach.] — S., a 

police constable, went within the hours of closing 
on Sunday, knocked at the door of a public-house, 
& demanded entry, the sole reason giv(*n being 
that he wanted to visit the house. He was fold 
there was no one inside, &, the door being look(‘d, 
he was refused entry. In point of fact the con- 
stable’s object was to inspect all the licenc'd houses 
to prevent or detect offences, but lie had no special 
ground of suspicion : — Held : the conviction could 
not be set aside if the justices were satislied as to 
the bond fide intention of the constable to prevent 
violation of the Act. — R. r. Dobbins (1883), 48 
J. P. 182, D. C. 

703. -l—d) Bv Licensing Act, 1874 

(c. 49), s. 10, “ Any constable may, for the pur]>ose 
of preventing or d(‘tecting the violation of any of 
the provisions of the principal Act or this Act 
which it is his duty to enforce, at all times enter 
on any licensed premises ” : — Held : a coustabh^ 
cannot under the above sect, demand admission 
to the licensed premises unless he has ri'asonable 
ground for suspecting that sonit5 violation of the 
said Acts is taking jilace or is about to take place 
thereon. 

(2) A police constable is not entitled under 
licensing Act, 1874 (c. 49), s. 16, to demand 
admittance to a private room on licensed premises 
merely upon the ground that he desires to prevent 
or detect any violation of the Licensing Acts, 1872 
A 1874. 

(3) In order to support a conviction of a 
licensed person for refusing to admit a constable 
to such a room, there must be some evidence 
affording a reasonable ground for supposing tiiat 
a broach of the law is taking place or is about lo 
take place there. — D uncan v. Dowdinci, [1897) 
1 (^ B. 575 ; 60 L. J. Q. B. 362 ; 7(1 L. T. 294 ; 
61 J. P. 280 ; 45 W. R. 383 ; 13 *J\ L. H. 290 ; 
41 Hoi. Jo. 352 ; 18 (^ox, (;. C. 527, D. i\ 


PART XII. SECT. 2. SUB-SECT. 1. 

a. Bv licensed Utvem keeper — 
LAcenaed Tavern '* an sign-hoard,}— 
McGilvkry r. Gaui.t (1878), 17 

N. B. li. (1 P. & B.) Oil.— CAN. 

r. Sign ejchibited hy unlicensed inn- 
keeper,] — Held : It waa not an exoeas 
of antnority of a committeo of the 
oorpn. for the purpose of granting 
or refufiinfir tavern licenBca to compw 
the removal from over the door of 
taverns not lioensed to sell liquor of 
a sign-board or other notice of such 
license being granted them. — Be 
Baiairr & Tobonto Cmr (1862), 12 
C. P. 433.— CAN. 

t. — — Pending result of local option 
poK.)— W rkt V. Bubt (1883), 6 Nfld. 
L. R. 617.— NFLD. 

PART XII. SECT. 2, SUB-SECT. 8. 
a. Demeingroam — Permitting music,] 
— Wbnt» a btuUding used as a danolng 
room was built separate from a hoose 
lioflBsed as a tavern, but bad com- 


munication therewith through a j>orch, 
& there was no other entrance to the 
dancing-room :~~Held : It was a part 
of the house, & the proprietor was 
liable to a hne for allowing iniislo 
to be played therein. — Kx n. Hakley 
(1862), 10 N. B, K. (6 All.) 264.— CAN. 

b. Structural separation — Whal 
amounts to .) — ^A separation between the 
bar of an hotel 6c a billiard room, which 
is not lioensed, but which Is owned by 
the hotel proprietor Sc used for the 
purposes of profit, if it contain a glass 
portion through which a signal for 
drink con bo given 6c roccivod, result- 
ing in the delivery of the drink ordered 
by taking out the drink from the bar 
to thel^lard room through a yard, 
Is not a ** structoral separation 
within Intoxicating Liquors Act, 1906, 
B, 2. — Bkiune V. DxjreYt 11914J 2 1. H. 
68.— IR. 


PART XU. SECT. 8, SUB-SECT. 4.— A. 
s. What amounts to refusal'-- Ad- 


mission must be demanded.]- A con- 
viction under Llocnslng Acl, IHBI, 
8, 186, for wjfusal to adndt a cJuiiMlable 
into a li(M3nsod house slwodd show that 
a deniand for admission was made, 
but it is not ntKJOKHary tliat sucdi a 
demand should purport to be made in 
cmrauauoe of that sect. — Bowman v. 
Baimjlav (1886), 3 N. Z. L. 11. 463 
(8. C.).— N.Z. 

d. Failing to admit vnth- 

out unneoessary deloy.} --B uujvakt v. 
Wilson (1894), 12 N. Z. L. R. 420.— 
N.Z. 


u Innkeeper ignorant of offlre 

ofdect of camdable.] — Jlelti : a oou- 
stabic who demands admittance to 


iioeusod premises must take means to 
let those Inside the premises know that 
be is a cx>ustable ic demands admission 
by virtue of his office. — Alexander v. 
iLurkilf (1899), 2 Adam. 687 ; I F. 
(Ct. of Sees.) 68 ; 30 Bo. L. R. 327, J. 
—SOOT. 


f. JAabUUy of licensee far offence of 
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Intoxicating Liquors. 


Sect* 2. — BelaHng io regulation of licensed premises : 

Sub-sect, ifA.iShB,; sub-sects, 5, 6, 7 <fc 8, A.] 

704. To what premisos applicable — Outhouse 
used only as oellar.T — ^An alehouse keeper licensed, 
under Beerhouse Act, 1834 (c. 86), to sell beer to 
be drunk in his house, & on the premises thereunto 
belon^g, is liable to a penalty, under sect. 7 of the 
Act, if he refuse to admit a police officer to an 
outhouse in the yard belonging to the house, 
though only used as a cellar. — B. v. Tott (1861), 
30 L. J. M. C. 177 ; 4 L. T. 306 ; 26 J. P. 327 ; 7 
Jur. N. S. 630 ; sub nom, Tott v. Selfe, 6 W. K. 
663. 

705. Private room.] — Duncan v. Dowd- 

ING, No. 703, ante, 

706. Premises licensed by excise only.]-- 

Resp. being a person duly licensed as a dealer in 
spints in England under 23 Sc 24 Viet. c. 114, 
8. 196, Sc holding an additional excise license 
authorising him to sell by retail, in any quantity 
not less than one reputed quart bottle, at a shop, 
spirits not to be drunk or consumed on the 
promises, under 24 Sc 25 Viet. c. 21, a. 2 ; refused 
to admit rosi)., a constable, who demanded ixi 
enter applt.’s premises in pursuance of Licensing 
Act, 1874 (c. 40), s. 16. Upon complaint by 
applt., justices refused to convict reap. i—Held: 
sect. 16 of the Act of 1874, applies only to premises 
in respect of which a license, as defined by 
Lice^ing Act, 1872 (c. 04), s. 74, has been granted 
Sc is in force. Sc not to resp.’s premises, which wt*i‘e 
required to be licensed by the excise only. Sc the 

right.— H abrison v. McL’Meei. 
(1884), 60 L. T. 210 ; 48 J. P. 400, D. C. 

707. What amounts to ref usal — Refusal by 
licensee's wife — No authority from licensee.] — 
0., a licensed publican, was summoned for unlaw- 
fully refusing to admit a constable, contrary to 
licensing Act, 1874 (c. 40), s. 1«. The constable 
had been in the house twenty minutes previously, 
but, hearing a noise, desired to enter again. Mrs. 

standing at the door, &, being ii'ritatod, 
said ho should not go in till he had heard her 
opinion of liirn. Ho heard her, then went in, & 
found C. serving customers, Sc made no complaint 
of the refus/il. Mrs, O. had no general authority 
to manage the house, Sc was never told by C. not 
to admit a constable : — Held : the justices Sc 
quarter sessions were wrong in convicting C., there 
being no evidence that C., or any manager of his, 
had refused admission.— Caswki.l v. Hundred 
House JJ. (1880), 64 J. P. 87, D. C. 


B, Excise Officer, 

See Beerhouse Act, 1840 (c. 01), ss. 11, 12: 
Inland Revenue Act, 1880 (c. 20), ss. 29. 36 ! 
Spirits Act, 1880 (c. 24). s. 141. 


Sub-sect. 6. — Holding Seditious Meetings, 
See Unlawful Societies Act, 1799 (c. 70), s. 14 
Seditious Mootings Act, 1817 (c. 10) ; Crimina 
Law, Vol. XV., pp, 633 et eef). 


Sub-sect. 6. — ^Harbouring, Supplying Liquor 
TO, OR Bribing Constable. 

See Licensing (Consolidation) Act, 1010 (c. 24), 
s. 78 ; County jPolice Act, 1839 (c. 93), s. 16 ; 
Towns Police Clauses Act, 1847 (c. 89), s. 34, d:, 
generally^ Police. 

708. Supply of liquor to constable — By servant 
— Without knowledge of licensee.] — The servant of 
a licensed victualler knowingly supplied liquor to 
a constable on duty, without the authority of his 
superior officer : — Held : the licensed victualler 
was liable to be convicted under Licensing Act, 
1872 (c. 94), 8. 10 (2), although he had not know- 
ledge of the act of his servant. — Mullins v. 
Collins (1874), L. R. 9 Q. B, 292 ; 43 L. J. M. (’. 
67 ; 29 L. T. 838 ; 38 J. P. 629 ; 22 W. R. 297. 
Annotations : — Consd. Bosljy v. Davies (1875), 33 L. T. 528 ; 

Somerset v. Hart (1884), 12 Q. B. D. 360 ; Newman v. 
Jones (1886), 17 Q. B. D. 132 ; Bond v. Evans (1888), 21 
Q. B. D. 240. Retd. II. 1 ’. Holland, Lincolnshire JJ. 
(1882), 46 J. P. 312 ; Hoberts v. Woodward (1890), 63 
L. T. 200 ; Massey u. Morris (1804), 63 L. J. M. C. 185 ; 
Shorras v. De Uutzen (I HO.")), 15 R. 388 ; Coppon t*. Moore, 
U898J 2 Q. B. 306. Mentd. Chisholm v. Doulton (1889), 
58 L. J.M. C. 133. 

709. Constable off duty — Bond fide belief 

of licensee — Onus of proof.] — If a licensed person 
supplies liquor to a constable on duty without the 
authority of any superior officer of such constable, 
in the bond fide belief, foimcd on reasonable 
grounds, that such constable is not on duty, he 
does not commit any offence within Licensing 
Act, 1872 (c. 94), s. 16 (2). But knowledge that a 
constable is on duty will be inferred unless deft, 
adduces evidence to the contrary. — Sherras v. 
De Rutzen, [1895] 1 Q. B. 918 ; 64 L. J. M. C. 
218 ; 72 L. T. 839 ; 59 J. P. 440 ; 43 W. R. 626 ; 
11 T. L. R. 369 ; 39 Sol. Jo. 451 ; 18 Cox, C. C. 
157 ; 16 R. 388, D. C. 

Annotations : — Montd. Bank of N<'W South Wales r. IMpor, 

1 1897 J A. O. 383 ; Dorbybhirt* i\ HouUston, I1897J 1 Q. B. 
772 : Kortou r. West Suhbox County Council (1903), 72 
L. J. K. B. 514 ; Hobbs WinclkOHtor Corpn., [1910] 2 
K. B. 471 ; CriftitliH v, Mudobakerw (1923), 87 J. 1*. 199 ; 
U. V. Leinster, I1924J 1 K. B. 311. 


Sub-sect. 7. — Uaubourincj Thieves. 

See Prevention of Crimes Act, 1871 (c. 112), 
s. 10/ 

710. Suffering known thieves to assemble — To 
procure assistance for accused person — No dis- 
orderly conduct or illegal purpose.] — Applt., who 
occupied a place whore exciseable liquors were sold, 
allowed a meeting to be held there for the purpose 
of getting up a subscription in aid of the wife Sc 
children of a man charged with an offence, or for 
procuring moans for his defence. At the meeting 
wore several thieves, or reputed thieves, who were 
known by applt. to be such ; but no disorderly 
conduct occurred. Sc the meeting was not held 
pursuant to any unlawful design : — Held : such 
an assemblage was forbidden by 32 Sc 33 Viet, 
c. 09, 8. 10, Inasmuch as it afforded opportunity 
Sc inducement to devise crimes ; Sc applt. was guilty 
of an offence within the moaning of the sect.— - 


servant.^^A lioousoil hotel-keeiMir is 
penally reapoiiHiblo for Uio rofiwal 
of hto w^ant to awlmit au olttoer 
olalnilug the riff ht of HtwwDh. — K, v. 
PoiTJtR (1893), lo A. R. 516.— CAN. 

g. Riohi to search without trorraia — 
<r names of persons oreaeaf.] 

--O^Ubleji stored a hotel jet^d 
eight & lutoxioatlug liquor, ooa- 

to Ou^io Tempowuioe Aot, 1916. 
^he ooQAtabloD prooeedod to flutoertain 
of the men in the room. 

namee they refueed to do »o. 
Deft, atk^ to see the oonstables’ war- 


rant, &; was told that a warrant w^os 
not ueoossary ; — Heid : the Act autho- 
rised the oonstaldos entry Into this 
** place of public entertainment ** & 
also their searoh ; Sc their demand for 
the names of the men present, who 
were persons found on umioensed pro- 
mises where intoxioatinff liquor was 
being seised. — K. v, L. (1922), 69 
D. L. K. 618 : 38 Can. Crim. Cas. 243 ; 
51 O. L. R. 6b,— CAN, 

PART XII. SECT. a. SUB-SECT. ♦.-B. 

h. Liquor liosnse inmssetor— Verbal 
oMmcItoii SH0loisiiL>— Where a liquor 


lioeuse inspector entered to search 
deft.’s premises on which liquor was 
reputed to bo sold & deft, said, “ 1 re- 
fuse you to searoh,” Sc tlio inspector 
testihed he believed that he would 
have had to use force to make a 
search : — Held : obstmcUon of an 
officer making a search may consist of 
words only.— H, v. MaTHXSON, Ex p. 
UuiMOND (1913), 41 N. B. R. 581 : 12 
B. L, R, 480 ; 13 E. L. R, 58.— CAN. 


PART Xll. SECT. 2, SUB-SECT. 7. 

k. Receiver of stolen propertpA — 
A Uoensed vtotnaUer was prooeedod 
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Habshaix V * Fox (1871), L. B. 6 Q* B. 370 ; 40 
L, J. M. O. 142 ; 24 L. T. 761 ; 86 J. P. 031 ; 19 
W. B. 1108, 


StJB-SECJT. 8 . — Disorderly Houses. 

A, Keeping Dieorderly Hoitsea. 

See Licensing (Consolidation) Act, 1010 (c. 24), 
8. 76 ; Towns Police Clauses Act, 1847 (c. 89) ; 
Metropolitan Police Act, 1839 (c. 47), s. 44 ; City 
Police Act, 1839 (c. xciv), s. 28 ; Criminal Law, 
Vol. XV., pp. 757-700, Nos. 8148-8178. 

711. Requisites of offence — Assembling for 
purposes other than refreshment — ^Disorderly con- 
duct unnecessary.] — P urkis v, Huxtablk (1869), 
1 E. & E. 780 ; 28 L. J. M. C. 221 ; 33 L, T. O. S. 
100 ; 23 J. P. Jo. 293 ; 120 E. R. 1102 ; sub nom, 
Purkis v. Constable, 5 Jur. N. S. 790. 

Antwlaiions : — Mentd. Ex p. Markham (1869), 21 L. T. 748 ; 

Knight V. HaUiwell (1874), L. R. 9 Q. B. 412 ; Kates v. 

Jeffery. [1914] 3 K. B. 160 . 

712. .] — By Refreshment Houses Act, 

1800 (c. 27), 8. 32, every person licensed to keep 
a refreshment house under this Act who shall 
knowingly suffer prostitutes, thieves, or drunken 
&, disorderly persons to assemble at or continue 
in or upon his premises ” is liable to a penalty 
recoverable before justices. Upon an information 
under this sect., a metropolitan police magistrate 
convicted applt., &, in a case stated for the opinion 
of this ct., found that prostitutes assembled on the 
premises of applt. in furtherance of prostitution. 
The ct. upheld the conviction. 

It would be sufficient to warrant a conviction 
if the magistrate found that prostitutes assembled 
as such (Blackburn, J.). — Belasco v. Hannant, 
Barton v, Hannant (1802), 3 B. & 8. 13; 31 

L. J. M. C. 225 ; 6 L. T. 577 ; 26 J. P. 823 ; 8 Jur. 
N. S. 1220 ; 10 W. R. 807 ; 9 Cox, C. O. 203 ; 122 
E. R. 0. 

718. Knowledge of licensee.] —Purkis v, 

ITuxtable (1859), 1 E. <fc E. 780 ; 28 L. J. M. C. 
221 ; 33 L. T. O. 8. 100 ; 23 J. P. Jo. 293 ; 120 
E. R. 1102 ; sub nom. Purkis v. Constabi.e, 6 
Jur. N. 8. 790. 

Anri'ildt ions : — Mentd. Er p. Markham (1869), 21 L. T. 748 ; 

Knight r. Halliwoll (1874), L. K. 9 Q. B. 412 ; Kates tr. 

Jeffery, [1914] 3 K. B. 100. 

714. Who are prostitutes — “ Persons of 
notoriously bad character.**] — On the hearing of an 
information before two justices of the peace, 
>refen*ed under 9 Geo. 4, c. 01, against a person 
icensed to sell excisable liquors by retail, for 
that he did “ unlawfully & knowingly permit 
& suffer persons of notoriously bad charactcir to 
assemble & meet together in his house & premises 
Held: (1) it having been proved that on the 
occasion in question a number of prostitutes 
assembled met together at the house of deft., 
it was admissible evidence against him that on a 
previous occasion several of the same prostitutes 
assembled & met together at his house ; (2) prosti- 
tutes, as such, are “ persons of notoriously bad 
character ** within the moaning of the license. — 
Parker v. Green (1802), 2 B. 4^ B. 299 ; 31 L. J. 

M. C. 133 ; 6 L. T, 40 ; 20 J. P. 247 ; 8 Jur. 

N. 8. 409 ; 10 W. R. 310 ; 9 Cox, C. C. 109 ; 121 
E. R. 1084. 

715« Liability of alehouse keeper — Information 
under local Act — Incorporated In Town PoUce 
Clauses Act, 1347 (c. 89 ) .J — A licensed alehouse is 


a pla^ of public reeori for the sale of refreehmente, 
inthin s. 36 of the above Act, A the keeper of it is 
liable to penalties under that sect, for allowing 
prostitutes to assemble therein ; although he may 
also at the same time be g^lty of an offence against 
the tenour of his licence, under 9 Geo. 4, c. 01, 

A local Act for the Improvement A management 
of the town of L., after incorporating certain sects, 
of the above Act, amongst others, s. 36, enacted, that 
penalties recovered before justices, not otherwise 
directed to be paid, should be awarded to the 
corpn. of the town, or the comrs. under the Act, 
according as the proceeding for the penalty was 
taken on behalf of one or other of those bodies. 
An information, under s. 35, against the keeper of 
a house of public resort for the sale of refreshments, 
was laid by the clerk to the comrs., but he had no 
authority from them, express or implied, otherwise 
than from having published, by their orders, a 
printed notice that s. 36 would be enforced in the 
town : — Held : the information being for an 
offence against public policy might be laid by any 
one, without authority from the party to whom the 

f )enaltie8 to be recovered were to be awarded, bo 
ong as he professed that the recovery of the 
penalties should enure to the benefit of that party. 
— Cole v. Coulton (1800), 2 E. A E. 005 ; 29 
L. J. M. O. 125 ; 2 L. T. 210 ; 24 J. P. 500 ; 0 
Jur. N. 8. 098 ; 8 W. R. 412 ; 121 E. R. 201. 
Annotations : — Reid. Jobson v. Henderson (1900), 82 L. T. 
260. Mentd. H. v. Htewarfc (1896), 65 L. J. M. C. 83; 
8ttvlllv. Harbcn (1919), 89 L. J. K. B. 47. 

716. Liability of servant — Obeying master’s 
orders — Liability of master.] — Where a master 
keeps a refreshment house, so that prostitutes ore 
allowed to meet together A rt‘rnain there contrary 
to Metropolitan PoUce Act, 1839 (c. 47), s. 44, A 
in his absence a servant manages the house, if the 
servant was employed for the very purpose of 
allowing the prostitutes to meet there, lie may be 
convicted of the offence of aiding A abetting under 
Summary Jurisdiction Act, 1848 (c. 43), s. 5, 
though the mere relationship of master A servant 
is not enough to warrant such conviction. — Wn>JON 
V. Stewart (1803), 8 B. A S. 913 ; 2 New Rep. 
116 ; 32 L. J. M. 0. 198 ; 8 L. T. 277 ; 27 J. P. 
001 ; 9 Jur. N. 8. 1130 ; 11 W. R. 040 ; 9 Cox, 
C. C. 354; 122E. R. 341. 

717. Evidence— Admissibility — Previous atten- 
dance of same persons.] — Parker v. Green, No. 
714, ante. 

. _ Sufficiency — Women assembling, 

going A returning — Only some taking refreshments.] 

— W., a freeman of the Vintner’s Co. of Ixindon, 
selling foreign wines without licence, was subjected 
by a local Act to the same penalties as those 
licensed to sell. In his house one night, a constable 
saw forty prostitutes, about half of them taking 
refreslimenis A talking with men, A ho told W. 
what they were. An hour afterwards some of 
the same women were there with other prostitutes, 
only a few of them taking refrcsfiment, A they were 
going out A coming in with men. There was no 
indecent or improper behaviour; — Held: there 
was evidence sufficient to sustain a conviction 
against W. for suffering persons of notoriously bod 
character to assemble A meet together contrary to 
the license, — WHiTFrEi.D v. Baikbridoe (1860), 
30 J. P. 044 ; 12 Jur. N. 8. 919. 

719, ClrcomsUntlal evldencsJ — 

M. was conviefod under Licensing Act, 1872 (c. 94), 


against for permitting a routed thief 
to be on his premises : — Held : a re> 
oeiver of stolen propertf is not a thief 
within Lioeosing Aot, 1890. s. 121. — 
McQaM V. PBATUnr (1899). 24 V. L. R. 


840.— AUS. 

PART Xll. SECT, %» SUB-SBCrr. 3 .— A. 
711 i. Bet%dtUe* of offence — As- 


semblino for purposes ofher iAan tf 
freshmml-^JMmraeTlucor^ unnecee* 
ImtuA — C imtAsm e. rosiksos (J802), 
11 C. P. 410.— CAM. 
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Sect. 2 . — Eelating to regvIaUon of licemed premises : 

Svb-sect. 8» A. 6c B.; sub-sects, 9, 10 6c 11. 

Sect. 3 : Sub-sects, 1 6: 2^ A,] 

8. 14, of having permitted a reputed prostitute to 
remain on licensed premises longer than a reason- 
able time for the woman to take refreshments : — 
Held : ( 1 ) the conviction must be quashed because 
the evidence of the offence having been committed 
given by the prosecution was in fact circumstantial ; 
(2 ) before a publican could be convicted affirmative 
evidence in every case must be given by the 
prosecution ; (3) imder Summary Jurisdiction 

Act, 1879 (c. 49), s. 39, the onus of proving the 
offence rests on prosecutor, & deft, was right in 
not calling evidence to rebut the charge. — 
Miller v. I)udley JJ. (1898), 40 W. R. 606 ; 42 
Sol. Jo. 610, 1). 0. 

720. Must be affirmative.] — Miller 

V. Dudley JJ., No. 710, ante. 

721. Onus of proof— On prosecution.] — Miixer 
V. Dudley JJ., No. 719, ante, 

B. Permitting Premises to he used as a Brothel. 

See Licensing (Consolidation) Act, 1910 (c. 24), 
8. 77 : ('RiMiNAL Law, Vol. XV., pp. 764-757, 
Nofl, 8128-8147. 


Sun-SKCT. 0. — Permitting Gaming. 

Sec Licensing (Consolidation) Act, 1910 (c. 24), 
H. 79 ; Betting Acf , 1863 (c. 119). 

Games 6c gamlng.J — See, generally, Gaming &. 
Wagering, Vol. XXV., pp. 422 et seq. 

Gaming on licensed premises.] — See Gam- 
ing A: Wagering, Vol. XXV., p. 429. 

Betting & betting houses.] — See Gaming & 
WAGKUiNa, Vol. XXV., pp. 433 et seq. 


8uB-RE(rr. 10 .— User for Parliamentary or 
Municipal Election. 

iSce Electionh, Vol. XX., p. 146, Nos. 1218-1216. 


Sub-sect. 11. — ^Possession op Sugab by 
Dealer in or Retailer of Beer. 
See Finance Act, 1896 (c. 28), s. 11. 
Adulteration of liquor.] — See Sect. 8, post. 


Sect. 3.— RELATING TO PROHIBITED HOURS. 

Sub-sect. 1. — In General. 

Note. — Cases dealing with bond fide travellers 6c 
closing hours of premises are omitted as obsolete, 

722. Effect of Licensing Act, 1921 (c. 42)— 
Closing hours abolished.]— Smith v, Fennell, No. 
666, ante. 

723. Mistake as to time.]— Hopkins v. Ellis 
(1924), 88 J. P. Jo. 446, D. C. 


Sub-sect. 2. — Sale or Supply. 

A. In General. 

Note. — The offence of keeping open in prohibited 
hours for the purpose of sale has ceased to exist since 
the Licensing Act, 1921 (c. 42). Some of the following 
cases are however retained as illustrating the offence 
of selling or supplying liquor in prohibited hours. 

See Licensing Act, 1921 (c. 42), ss. 4, 6. 

724. What amounts to a sale — Entertainment 
of friends by licensee.] — O., an alehouse keeper, on 
Sunday night, after 11 p.m., entertained a few 
friends & neighbours, not being lodgers or 
travellers, at his own expense in liis inn, & gave 
them {mlcr alia), a glass of whisky. There was 
no sale of beer, wine, or spirits after the above 
hour. O. having been convicted under 18 & 19 
Viet. c. 118, 8. 2 : — Held : the conviction must be 
quaslied, as there was no offence within the statute, 
there being no sale after 11 p.m. — Overton v. 
Hunter (1859), 1 L. T. 366 ; 23 J. P. 808. 
Anruitations : — Reid. Patten v. Khyrnor (1860), 24 J. P. 

342 ; Blakoy v. Harrison, 11916J 3 K. B. 258. 

725, ,] — An order of licensing justices 

funder Intoxicating IJquor (Temporary Restric- 


720 1. Evidence - Svfflcirru'v — Mvtti 
he agC?rnian'tr.]“"'ro support- a charge 
of allowing men or women of 
notoriously bud fame to asHomblo or 
moot In a puf>lic-hon«e It is noocssary 
to provt) tlmt the aNsoinbllng or nioet- 
ina had rofon neo to the bad charactor 
rororrod to. Kikton r. (-adenuead 
(IB liO), 8 h. id . of Sows.) 4 ; 18 8c. 
L. It. 19. J.- SCOT. 

721 i. Onus of proof — On proaecn- 
tion ,] — Under LlcouHing Act, 1992, 
8. 119, It is neiH*8«arj' to prove that the 
porsous ix'inalulng on the pnnuiBOH 
woit) prostltutos. & for this purpose 
the mere assertion in ovidonco of 
poUeo ofllcers tbut they wore prostl' 
uites 1 b InHufflckmt . Too prohibition 
not being abaolute it is noeossary for 
the proseoution to prove doft.'s know- 
ledgti that the women were prostltutoH. 

Oirr. V. WiLUAMS, 11016 J 12 Tas. 
L. 11. 67.-AUS. 

PART XII. SECT. 8, SUB-SECT. 1. 

l. i^Hrauyna in cU^t'd inn — In pro- 
hibited hoiirtt — Whether offence per sr,] 
— A person went into an hotel on 
8uiiday wltli tlie object of obtaining 
liquor, but was uiisuowHRKful : — Held: 
bis prt>senco there was in contravention 
of LlocuHlng Act, 1906, & he wan 
properly convicted of having l>een 
found on licensed promises at a time 
when such prendsoe should not be 
open for the sale of liquor to the 
public. — OttARUfiS V. Gruckson (1908). 
7 a L. It 18.— AUS. 

m. .p-WiisoN V. 

JONXS, (19161 V. L. R. 636.— AU8. 

n. .1— The fact 


of a person being In hln Ilct'nsed public 
hoiiHo In company with another after 
nrolilblted hours, the outsldo doors 
being fasteiUHi, aooa not per ee oon- 
Htitute the statutory offence of kwqilng 
open hoiiao. — M*G regor r. Lanh 
(1876), 3 (Jouper, 289.~SCOT. 

o. Supplied urith liqtwr,] 

— A byo-law prohiblk'd the keeping 
open of places for public rofi^h* 
meut after 11 p.ra. The door of 
pnunises used as a place for public 
n’frcbhmont was locked at 11.30 p.m., 
after which hour no one was allowed tn 
ontir ; but customers already on the 
premises were allowed to order. & were 
served with, refreshments after that 
hour, & the door was opened from time 
to time to allow them to depart ; — 
Held: the byo-law bad been con- 
travened, — CLAPrKRTON V. DlCKlK- 
Smith, [19161 52 So. L. It 667.— fiCOT. 

p. Carrping liquor away — Pre- 
veniion of police seiewe-'-^IbslruHion 
of police.}— A person who Is found 
carrying away liquor from llconpcd 
premises during prohibited hours is 
guilty of obstructing a member of the 
liolioo force In the execution of his 
duty if ho runs away with the liquor 
when the police endewavour to sr i*© It. — 
pRAOH V. MoCARTHX, 11919] V. L. R. 
342.— AUS, 

q. JRcgtdaHem of prohibited hours 

— liy aufhcrtfw.} — J?e Brioiit 

Toronto (City) <1863). 12 C. P. 433. — 
CAN. 


r. Inn doors left open .) — He O’Neil 
( 1893), 7 Nfld. L. It 681.— NFLD. 

t. .1— MTnttrb V. PRRSlCmNI 

(1014), 61 8o. L, H, 6lO.--«OOT. 


a. For bond fide travellers.] — 

11. V. Kyan, [1909J 43 I. L. T. 110.— IR. 

b. Keeping open far grocery business 
— No structural sej^aro/wm.]-— M olloy 
V. Stack, [1015J 2 I. 11. 338 ; 49 I. L. T. 
164.— IR. 


PART XII. SECT. 8, SUB-SECT. 2.— A. 

724 1. What amounts to a sale — 
Entertainment of friends by licensee .] — 
Treating or giving liquor to friends by 
a landlord in a private room in his 
llccn8c<l premises on a Sunday is an 
offence under U. 8. O. 1887, c. 194, 
8. .'»4, &; is covered by the words other 
disposal ” lu that sect. — R. v. Walsh 
(1897), 29 O. R. 36.— CAN. 

724 II. .) — Batt r. Citllen 

(1897), 16 N. Z. L. R. 17.— N.Z. 


724 iii. .] — There la nothing 

in any provision of the Licensing Acts 
which makes It unlawful for a licensee 
to entertain his bond fide guests with 
liquor upon his liceDsea premises 
during closing hours. — R yland r. 
Folet (1898), 16 N. Z. L. R. 670.— 
N Z 

724 Iv. .1 — It is not a 

breach of the ocnditlon of his license 
lor a publioan bond fide to entertain 
his friends with ozciseable liauors alt^ 
If P.m. In part of his licensed premises, 
which were also his dweUlng-house. — 
Smith r. Stirling (1878), 6lR. (Ct. of 
Sees.) 24 ; 16 So. L. K. 420, J.-H5COT. 


734 V. ,1 — Warns •. Neil- 

80 S (1904), 6 r. (Ct of 8€*e.) 61 ; 41 
Sc. L. R. 865 ; 19 S. L. T. 986. J.— 
SCOT. 
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tion) Act, 1014 (o. 77), n. 1 (1)], directed that the 
Bale or consumption of int^cating liquor on 
licensed premises should ho suspended on Sundays 
between 2.80 p.m. A 6 p.m., except in the case of 
bond fide residents in hotels. At 4 p.m. on a Sunday 
beer was supplied gratuitously by resp., the land- 
lord of licensed premises, to thi^ men who were his 
personal friends & who drank the beer on the 
premises : — Held : the Act, & order did not apply 
to a case where a licensee was entertaining his 
personal friends, & reap, had not acted in con- 
travention of the order. — Biakey v. Harrison, 
[1915] 3 K. B. 258 ; 84 L. J. K. B. 1886 ; 113 
L. T. 733 ; 79 J. P. 454 ; 31 T. L. R. 603, D. O. 
AnTwfations Klofif v, Sim (1916), 85 L. J. K. B. 

1621 ; Thomaon v. Davison, (1016] 1 K. B. 917. Befd. 

Williams V. Pearce (1916), 85 L. J. K. B. 959 ; Caldwell r. 

Jones, (1923] 2 K. B. 309. 

726, .]~Defence of the Realm 

(Liquor Control) Regulations, 1915, made in 
pursuance of Defence of the Realm (Amendment) 
(No. 3) Act, 1915, provided that the Central 
Control Board (Liquor Traffic) might “ for the 
purpose of the control of the sale & supply of any 
intoxicating liquor ** regulate the hours of closing 
of any licensed premises or club, & by regulation 
27, for the purpose of these Regulations the 
expression * supply * in relation to intoxicating 
liquor means supply otherwise than byway of sale.” 

By an order made under the regulations on 
July 30, 1915, it was provided {inter alia) that 
after 9 p.m. on weekdays no person should “ sell 
or supply to any person in any licensed premises 
or club any intoxicating liquor, to be consumed 
on the premises, or permit any person to consume 
in any such premises or club any intoxicating 
liquor ” except in the case of a person residing in the 
licensed premises or club. At 11 p.m. on a week- 
day resp., the licensee of a public-house, supplied 
whisky in the public-house gratuitously to a man 
who was a personal friend of resp. & who consumed 
the whisky in the house : — Held : the order 
applied to a case where a licensee was entertaining 
his personal friends, & resp. had acted in contra- 
vention of the Order. — Thompson v. Davison, 
[1916] 1 K. B. 917 ; 85 L. J. K. B. 069 ; 114 L. T. 
1010 ; 80 J. P. 274 ; 32 T. L. R. 430 ; 14 L. G. R. 
678 ; 25 Cox, 0. C. 390, D. C. 

Annotationa : — Apld. King v. Sim (1916), 85 L. J. K. B. 

1021. Beld. Caldwell v. Jones. [1923] 2 K. B. 309. 

727. 01ft of beer by licensee.] — A. went 

t ;0 a beerhouse ; the door was shut ; the landlady 
said she could not draw, it was past the hour, 
but she said she would give A. a drop of beer, which 
she did. She refused money, but said, “ You may 


send me some greens, which was done ; — Held: 
thero was no e^dence to justify a conviction for 
selling beer after the hours prescribed by the Act 
for closing. — Petherick v, Sargent (1862), 6 
L. T. 48 ; 26 J. P. 135. 

728. Sale to bon& fide lodger — For oon- 

sumptton by his bon& fide guests.]~-Applt., a 

licensed innkeeper, sold A supplied to a oond fide 
lodger in his house intoxicating liquors which were 
consumed, during the time at which the premises 
are directed to be closed, in a privat<e room on 
the promises by the lodger & bond fide guests of 
the lodger after a dinner given by him to tliom : — 
Held : applt. was not liable to bo convicted under 
Licensing Act, 1871 (c. 49), s. 9 .— Pine v. Baunes 
(1887), 20 Q. B. D. 221 ; 57 L. J. M. C. 28 ; 58 
L. T. 620 ; 52 J. P. 199 ; 36 W. K. 473, D. C. 
Anmytaiiona : — FoUd. Cope r. Landlew (1896), 13 T. L. U. 18. 

Distd. Atkins v. Agar, [19U] 1 K. B. 26. 

729. .] — A sale of liquor during 

prohibited hours to a bond lodger, U) be con- 
sumed by the lodger his bond fide guests, is not 
an offence within the Act. — C ope r. Landle-s 
(1896), 13 T. L. K. 18, D. C. 

Ann^iiiHon / —Distd. Atkins c. Ag.ir, |191 t] 1 K. B. 26. 

730. Sale during permitted hours— De- 

livery during prohibited hours.] — A dozen bottles 
of beer were ordered from a beerhouse-ktH'per & 
paid for on a Saturday evening, A they were to 
have been delivered at the liouso of the pui’chaser 
on the Saturday night, but in conscquenct^ of an 
accident the deliveiy was overlooktHl, & did not 
take place on the Saturday as arranged. On the 
Sunday during closing hours the purcluiser of tlio 
beer sent his servant to the public-house for two 
bottles of the beer, which wore delivered to the 
servant, wlio was seen to coino out of the public 
house with tlie beer: — //c/d; although the beer 
hod been ordered & paid for during the time tli(>i 

remises were allowed to b(^ open, tlie beerhouse 

eejKir, by tlio delivery of the two bottles of beer 
during prohibited hours, had ” o])ened his premises 
for the sale of intoxicating iicjuoi’s ” within 
Licensing Act, 1874 (c. 49), s. 9, A was liable tx) 
the penalty imposed by the sect. - Saundicrh v, 
Thorney (1898), 78 L. T. 627 ; 62 J. P. 404 ; 14 
T. L. R. 340 ; 42 Sol. Jo. 461, D. C. 

AnnoUtiioTui K tAA, HU)daart. r. Hawke (1991), 71 B. J. 

K. B. 133. FoUd. Noblett v. HopkliiMon. |1905j 2 K. B. 

214. Diitd. UrlHtow V. Piper, f]»l.'»] 1 K. B. 271. 

731 . ,] — Mackenzie v . Spear 

(1902), 74 L. J. K. B. 546, n., D. C. 

Annottiiion : -Distd. Noblolt u. HojikinHon, [190,'i].2 K. B. 

214. 

732 . — --- — -.]- Two men went into 


727 i. ilijt of beer by licenser.] 

— A publican who slves liquor to hlfl 
friends or visitors, not bcini? bond fide 
travclleifl or lodkors durlnfir rJoflnsr 
hours, does not supply the same wlUiln 
Lioensod Victuallers Act, 1380, h. 96.— 
Dux.v ft. BK.vsKri’, (1887J S. A. L. K. 
12.— AUS., 

727 ii. — .) — Ortaln ^rsous 

consumed liquor on Honday on fioensed 
premises. The liquor was a free grift 
to the consumers from the licensee & 
no sale or traflElo in the liouor took 
plaoe : — Held : the licensee had com- 
mitted an otfonce. — Inwiw e. Potntz 
(1894), 20 V. L. U, 282.— AUg. 

727111. .1— The word* sold 

or disposed of in Dlccnalngr Act, 

1915, s. 177, include gratuitoiiB dis- 
po^ — ^M abtin r. WanTLER, (1922 J 
V. L. n. 207.— AUS. 

727 Iv. ♦) — A (Sift by a pub- 

lican, the motive of which is to in- 
directly benefit the fflver. is not a sale 
within LioeiMtoK Act, 1881, s. 155. — 
Dalton e. Bowden 28 N. Z. 

L. R. 165.— 4I.Z, 


727 V. -.] — Wii/io.v V. ('AH- 

MINK. (19221 N. Z. L. K. 835.- -N.Z. 

728 I. Sale to bond fide ludyer— 

For citnsHnijdifm by his bond fide 
I7M/VJ/S.]— IJkamptox ft. Btaiui (1898), 
24 V. L. Ii. 637.— AUS. 

728 il. .1 — Brkwkh v. 

Stagpoolk (1894), 13 N. Z. L. K. 134. 
— N.Z. 

7£g iy, .J—White V. 

Nkstob (1895), 13 N. Z. B. H. 751.— 
N.Z. 

788 iv. .]- -Lehlik r. 

Clabkk (1903), 22 N. Z. B. IB 967.— 

N.Z. 

728 V. .] — Liquor 

was supplied to two bond fide IixJircrs, 
which was paid for by the lodgers (k 
consumed by them & their gnuBta : — 
Held : no offence had been com • 
mitted. — L oche t». MoCborie, (1922 J 
N. Z. L, H. 1137.— II.Z. 

728 Vi .] — Okhmell 

V. Flkvk (1882), 10 R. (Ct, of Hess.) 17 ; 
20 13c. L. R 27, J.— SCaT. 

788 vli OutobieM 


tt. iKJ.l.ANI) (1M91), 18 IB 
((’t. of 833 ; 28 H<-. L. U. 04 B- 

SCOT. 

728 viii. Bamk r. 

Htcht (1H9U), 1 F. ((’t. of H<«<h.) 91 ; 36 
Sc. B. H. 913; 7 H. B. T. 121, J.— 
SCOT. 

J — n. I,. BotmiwwK 

(1892). 21 O. R. 670.— CAN. 

780 i. Sale during pertnUUd 

fujurs — Delivery during •arohibiled 
hours.] -A bottle of whiskey was 
bought from deft., a licensed hotel- 
keeiKT, upon his premises, $l paid for, 
on a .Saturday before 7 p.m., but was 
kept upon the premises until the follow - 
Inir day, Hunnay, 5c then deJlvored to 
Iho purchaser : — Held : there was a 
“ disposal of the liquor on Ruiiday, 
contrary to Liquor Llo<mse Act, J 897, 
s. 54.— R. t. CXABK (1912), 27 O. B. R. 
525 ; 4 O. W. N. 529 ; 9 D. L. R. 517. 
—CAN. 

780 U. .K R. e.PllJt- 

INOTON (1893), 10 8. C. 132.— 8. AF. 

4. Sale at raihray refresh- 

ment roofn— To persons other than 
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Bed, $,^BelaBng io prohibited houre : Bub-eect 2, 
A. <fi? B. ; evb-Bect, 8.] 

a public*hoiiBe on Saturday before cloeing time, 
&; asked if they could have half a gallon of beer & 
if it could be delivered the next mondng to them 
at the place where they were working ; on being 
told that they could, they paid for the beer. The 
beer was directly afterwards drawn & put into a 
bottle, which was kept during the night in a building 
within the curtilage of the licensed premises, & 
was taken bj^ the barman on the Sunday morning 
during prohibited hours & delivered to the pur- 
chasers. A charge against the licensee under 
Licensing Act, 1874 (c. 49), s. 9, of unlawfully 
opening his licensed premises for the sale of 
intoxicating liquor during prohibited hours on 
Sunday, having been dismissed by justices : — 
Held : there had been no sufficient appropriation 
of the beer to the purchasers on the licensed 
premises on the Saturday, & the licensee ought to 
have been convicted. — Nowjctt v. IIopkinson, 
flOOol 2 K. B. 214 ; 74 L. J. K. B. 644 ; 92 L. T. 
462 ; 00 J. P. 209 ; 63 W. R. 637 ; 21 T. L. R. 
448 ; 40 Sol. Jo. 469, D.C. 

Conid. Halt* v. Buckley (1911), 104 L. T. 

34. X>iftd. Briwtow v. Piper. (1915J 1 K. B. 271. Refd. 

Elia« V. Dunlop (1905), 75 L. J. K. B. 108. 

783. ,] — A man called at resp.’s 

licensed premises at 8 o^clock on a Sunday evening, 
handed to reap, a quart bottle, & asked that it 
should be filled with beer & put out in the stable 
yard that night so that he could call for it <fc ttike 
it away with him while on his way to work next 
moining before the premises opened. Tlio beer, 
which was paid for at the time it was ordered, was 
filled by resp. into the bottle & placed in the stable 
yard, which was within the curtilage of the licensed 
promises, on the same evening. The purchaser 
called for & took away the beer before the licensed 
promises were open on the Monday morning. An 
information against resp,, under Licensing (Con- 
solidation) Act, 1010 (c. 24), s. 61, for having un- 
lawfully opened his licensed premises on the 
Monday morning for the side of intoxicating liquors 
during prohibited hours was dismissed by the 
justices ; — Held : the justices wore right in dis- 
missing (he information as the whole transaction 
of sale was completed when the beer was placed in 
the stable yard on the Sunday night. — Bristow 
r. Piper, [1916] 1 K. B. 271 ; 84 L, J. K. B. 007 ; 
112 L. T. 426 ; 70 J. P. 177 ; 31 T. L. R. 80 ; 69 
Sol. Jo, 178, 221 ; 24 Cox, C. C. 663, 1), 0. 

if. Evidence of. 

See Licensing Act, 1921 (c. 42), ss. 4, 6. 

784. Customers on premises before permitted 
hour,] — On an information for opening a public- 
house for the sale of spirits before half -past twelve 


p.m. on Sunday, it appeared that the front door 
was open at twenty-two minutes past twelve 
on Sunday morning, a policeman found in the 
commercial room four persons, one of whom was 
a traveller ; there was a small quantity of spirit 
& water in a glass, from which one of the persons 
had been drilling. The landlady was sitting in 
the parlour. No spirits had been sold iSter 
twenty minutes before twelve o’clock on Saturday 
night : — Held : the fact of the house being open 
at twenty-two minutes past twelve on Sunday 
morning was no proof that it was open for the sale 
of beer, etc., before half-past twelve on Sunday 
afternoon, within 11 & 12 Viet. c. 49, &; the above 
stated facts did not warrant a conviction. — 
Cates v. South (1859), 1 L. T. 365 ; 23 J. P. 823. 

735. Customer seen drinking.] — Upon an in- 
formation, under 11 & 12 Viet. c. 49, s. 1, against 
the keeper of a licensed public-house, for opening 
his house for the sale of oeer after twelve o’clock 
on iSaturday night, it appeared that the house was 
closed at twelve o’clock, & at two o’clock a guest* 
was seen drinking in the house : soon after the 
door was opened, & he left the house ; — Held : 
it was not necessary to prove that the guest was 
a traveller within the exemption in sect. 1, but 
there was no evidence to support a conviction upon 
this information, though there would have been 
evidence upon an information for selling beer after 
twelve o’clock on Saturday night. — ^Tennant v. 
Cumberland (1859), 1 E. & E. 401 ; 5 Jur. N. S. 
763 ; 23 J. P. Jo. 61 ; 120 E. R. 960 ; svh nom. 
R. t\ Cumberland, 7 W. R. 101. 

Jnnotatums : — FoUd. Jollerson v, Hiohardson (1871), 35 

J. P. 470. Ezpld. ft Diltd. Brower v. Shepherd (1872), 

37 J. P. 102. Raid. Police Comrs. v. Roberts (1904), 

52 W. 11. 560. Mentd. Taylor v, Humphries (1864), 17 

C. B. N. S. 539 ; Davis v. Horace (1869), L. R. 4 C. P. 172 ; 

Jeffrey v. Weaver, [1899] 2 Q. B. 449. 

786, Liquor purchased In permitted hours.] 

— The Central Control Board (Liquor Traffic) 
made an order prohibiting the sale of intoxicating 
liquor in a certain area between 2.30 p.m. & 

6 p.m. A pei*son went into certain licensed 
premises within that area shortly before 2.30 p.m,, 

& was supplied with a bottle of stout to take home 
with him ; & ho left at 2.30 p.m., taking the bottle 
of stout with him. He returned at 3 p.m., & was 
supplied with a bottle of non-alcoholic stout. 

A constable who visited the premises at 3.30 p.m. 
found the man sitting in the bar with an uncorked 
bottle of stout on the table before him, part of its 
contents having been consumed. An empty 
stout bottle was also on the table. When the 
constable entered, that man put his hand in front 
of the bottle containing stout. The man told the 
constable that he did not know anything about the 
bottle of stout, that it was not his ; & that he had 
not brought it into the house. The licensee of the 


peutsenoerB , } — The lofifloe of railway 
rofroshment rooms who by his lease 
has to kwp open those rooms at all 
Umes required by the railway oomrs, 
ft to supply rofreeliments on demand 
to all persons arrlvluBr or departlnir by 
train at any time during the day or 
^ht. commits ^ offence against 
l*olloe Oflonoes Act, 1901, s, 61. If he 
sells refreshments on Sunday to a 

S arson other than a pertton arriving or 
enarting by train. — Kklly v, Haiit 
(Hto»)T26 t: L. R. 121.— AUS, 
s. - — ~ Liquor ialrn to be con^ 
Burned off the premises. )— A lioenBOO of 
an hotel during proliibitod hours took 
out two bottles ft a alass of liquor from 
his hotel ft placed them in the dray of 
one H., who was seated in the dray, 
which was standing in a road outside 
the hotel. The liquor was not paid 
for, but was ohari^ to H. .* 


there had been a supply of liquor to M., 
but not on the licensed promises. — 
Bopkn V. GROW. [1924] S. A. S. R. 132. 

— A US. 

f. Sale on polling days — Prohibition 
abmdute ,] — Widdkrpiku) e. Metcalfe 
(1861), 21 U. C. R. 247.— <2AN. 

g. Who may be proBecuied,^ — Only 
the holder of a license oan be prose- 
cuted under R, 8. O. 1877, o. 181, 
8. 43, for selling liquor on prohibited 
days. — R. e. Duquette (1881), 9 P. R. 
20*’“~CAN. 

h. Sale to detective tfieiiing 

Boloon on duty,} — R. v. Harris (1892), 
2 B, a R. 177.— CAN. 

k. Proof of lirenee — NecesBity for ,] — 
In order to convict of the offenoe of 
selling intoxioating liquors during 
prohloited hours it is meumbent on 


the proHooutiou to prove that deft, 
held a license for the premises where 
the liquor was sold, or tliat the pre- 
mises were lioensed premises. — R. v, 
WiLUAAis (1892), 8 Man. L. K. 342. — 
CAN* 

L Conviction ofticeneee <t Bereanl for 
Bame offence.] — R. v. Boomer (1907), 
18 O. L. R. 321 ; 10 O. W. R. 978.— 
CAN. 

PART XU. SECT. S, SUB-SECT. S. - 
B. 

786 i. CuBtomer ween drintine ,] — 
oonvlotion for keeping lioensed pre- 
mises open dtuiog prohibited hours 
cannot be sustained where the evidenoe 
shows that the doors of the premises 
were kept oloeed, although a number 
of persons were in the premises drink- 
ing. — R iooards «. Shebhak (1887). 6 
N. Z. D. R. 487 (a a).— NJC. ^ 
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ptemiseg, when summoned for selling intoxicating 
Uqnor between 2.30 p.m. &> 6 pan.» gave evidence 
that he did not sell any intoidcatiDg liguor after 
2.30 pju.y & that he did not know anything about 
the bottle of stout, unless it had been served before 
2.30 pjn. The customer gave evidence that the 
bottle of stout before him on the table was the one 
which he had purchased before 2.30 p.m. : — Held : 
there was evidence upon which the justices were 
entitled to hold, as they did, that there had been 
a sale of intoxicating liquor after 2.30 p.m., & 
therefore the conviction must be affirmed. — 
WitxiAMS V. Tippett (1917), 86 L. J. K. B. 828 ; 
117 L. T. 56 ; 81 J. P. 139 ; 61 L. G. R. 527, D. O. 

737. Customers found drunk — Glasses containing 
liquor on table.] — A constable found the door of a 
public*house ajar at twenty minutes to four a.m., 
« pushing it open found five men in the parlour, 
throe of whom were drunk. Glasses with spirits 
were found on the table, but none of the men were 
seen consuming anything : — Held : there was 
ample evidence to convict the publican of keeping 
his house open for the consumption of excisable 
liquors, contrary to Public House Closing Act, 
1864 (c. 64), 8. 6. — Thompson v. Greiq (1869), 
34 J. P. 214. 

Annoiationa : — Conid. Joff©r»on v. Richardson (1871), 35 

J. P. 470. Eefd. Jeffrey tJ. Weaver (1899). 47 W. R. 638. 

738. Customer leaving premises drunk.] — At 

I o’clock on Sunday morning seven men were seen 
to come out of the side door of an alehouse, the 
front door being shut, & shortly afterwards an 
eighth man came out drunk ; the alehouse keeper 
said they were lodgers, there was no evidence 
on that i>oint one way or the otlier : — Held : 
not sufficient evidence to justify a conviction for 
opening the house for the sale of beer witliin 

I I & 12 Viet. c. 49. s. 4.- Jefferson r. Richardson 
(1871), 35 J. P. 470. 

Ann(Utt/wn Reid. Jeffrey r. Weaver, [1899] 2 Q. B. 449. 

736. Customer remaining on premises during 
prohibited hours.] — In order to constitute the 
offence of opening or keeping open licensed pro- 
mises for the sale of intoxicating liquor during 
prohibited hours, within Licensing Act, 1874 
(c. 49), 8. 9, there must be means of access to 
customers to the interior of the premises from the 
outside. If therefore the outer doors are closed 
at the closing hour, so as to prevent access from 
the outside, the offence of keeping open the pre- 
mises during prohibited hours is not proved by 
evidence that customers, who were on the premises 
before closing time, remained there & were supplied 
with liquor afterwards, although such evidence 
might justify a conviction under the same section 
for selling intoxicating liquor during prohibited 


hours. — J eferby v. Weaver, [1899] 2 Q. B. 449 ; 
68 L. J. Q. B. 817 ; 81 L. T. 193 ; 63 J. P. 663 ; 
47 W. R. 638 ; 16 T. L. R. 422 ; 43 Sol. Jo. 688 ; 
19 Cox, C. C. 386. B. 0, 

AimoUaUma : — Ocmtd. PoUoe Oorar. v. Roberta, (1004] 1 K. B. 

369. Reid. Bristow v. Piper, (10151 1 K. B. 071. 

740. Customer enteri^ dc leaving premises.] — 
A man was seen to ^ into a beerhouse after 10 
o’clock, the hour of closing, dt to come out with a 
bottle of beer. Aiterwai^s the man explained 
that he had left the bottle before 10, orderi^ it to 
be filled, & then went to get shaved, after which 
he only called for tlie bottle. The justices having 
convicted the beerhouse keeper of keeping open 
his house for sale of beer after 10 o’clock : — Held : 
there was some evidence that the offence had 
been committed, & the conviction could not be 
interfered with. — Brewer v. Shepherd (1872), 
37 J. P. 102. 

Anno/laJtiona : — Conid. Saundera v. Thomey (1898), 78 L. T. 

627 : Briiitow e. Piper. I1«I5] 1 K. B. 271. R««d. Jeffrey 

t>. Weaver (1899), 47 W. 11. 638. 

741. Refusal to supply Intoxicants.]— 

H. was the holder of a six-day license. On a 
certain Sunday morning the police observed a 
number of persons being admitted to the licensed 
promises, & leaving after an interval of from three 
to twelve minutes. The only one of those pei'sons 
who was called as a witness stated in evidence that 
when ho entered the prtmiises ho called for intoxi- 
cating liquor, but that H. refused to servo liim. 
The justices held that a primd facie cose liad been 
made out against 11. of keeping open the premises 
for the sale of intoxicating liquors during part of 
the time at which the premises wore direcU'd to be 
closed, but II. refused to give or call any evidence : 
— Held : the evidence was equally consistent with 
innocence as with guilt, & therefore a primd facie 
case had not boon established against II., & the 
justices were not entitled to draw any inference of 
guilt from his refusal to give evidence. — 11 AHRIEB v. 
Thomas (1017), 86 L. J. K. B. 812 ; 1 17 L. T. 123 ; 
81 J. P. 172 ; 26 (^ox, C. C. 763. D. (\ 


Sub-sect. 3. — Consumition on Licensed 
Premises. 

See Licensing Act, 1921 (c. 42), ss. 4, 6. 

742. Meeting In specially hired room.] — Cer- 
tain neighbours hired a room in the licensed pre- 
mises of P. to let the pasture of township lands 
& when the hour of closing, which was 10 p.m., 
arrived, the guests remained transacting business, 
& were found at 11 p.m. with drinking glasses 
before them, some of which were not quite empty. 


789 1. CuatonierB remaining on pre- 
misea during prohibUed hourg,} — Whon 
la a proseoution fur the sale of liquor 
on a Sunday, the proseontor relies on 
the presence of two or more persons on 
the lioenaed premises as bel^ primd 
facie evidence of a sale of liquor haying 
taken place he most prove that snch 
persona were not bond fide lodaers, 
iraveUem, Inmates or servants.— <- 
OAHnx e. MiLLrrr, (19071 V. L. R. 
605. — ^AUS. 

, 7W li. — Boyd t». M'JANincT 
(1879), 6 R. (Ct. of Bess.) 48; 16 
Be. Ii. R. 549. J.— SOOT. 

740 t Cudomerg enUring db Uaeing 
wemimg , ) — ^Awrnx v. Ricrardson 
(1911), 14 W. A. L. R, 1.—- AUi. 

74011. .) — The mere fact of 

people being seen entering leaTing 
an hotel after the hours for closing, the 
house being full of resident guests, is 
not a reasonable ground for suspecting 

J. — ^VOL. XXX. 


a breach of the law bv selling liquor 
after the hour for closing. — H kn'Uiikv 
17. Rolleston (1903). 22 N. Z. L. U. 
821.— N.Z. 

m. Liquor handed to cwttomer 
through toindow.y—Kx p. Montxiomekv 
(1910). 10 8. R. N. B. W. 632 ; 27 
N. 8. W. W. N. 12. 129.— AUB. 

a. Liquor taken to cudomer vodd- 
ing ouigide-h^Ex p. Love (1921), 21 
H. R N. S. W, 783 ; 38 N. 8. W. W. N. 
971.— AU8. 

o. Purchaser competent wUnegg to 
provegate.) — Exp, Birmimouau (1899), 
18 N. B. R. 564.— can. 

p. Proof that gale wag by licengee'g 
outhorUy.h-RmKur v. Keltox (1890), 
8 N. Z. L. R. 551.— M.Z. 

q. Liquor handed over bar — Evidence 
ihed it UTOS a giftA — Bchulthets v. 
Wngow (1895), 13 N. Z. L. R. 295.— 
n.7L 


I r. Prmif of conaumptitm on pre- 
miHea facie nHdence of gale bu 

I Iwenaer ] — JVLL v. TilKANOR (1896), 14 
N. Z. L. R. 613.— N.Z. 

J — fl. Alexander 

(1913), T. P. D. 561.— S. AF. 

PART XII. BECT. 8, BUB-SECT. 8. 

a. Pood ordered with liquor — Mud Im 
bond fide meal.]r--X customer called 
for liquor during the prohibited hours, 
which was refused unless ho ordered 
a ** meal,’* whereupon ho ordered 
craokoni 8c cheese, for which no extra 
charge to tliat for the liquor was made : 
— Held: sustaining a conviction of 
deft., tlio word ’* meal *' applied to 
food eaten to satisfy the requirements 
of hunger, Sc the supply of food by 
deft, was a mere excuse to enable deft, 
to supply liquor. — H. v, Bauer (1894), 
3 B. C. R. 808.— CAM. 

b. .J — pt. Brwo (No. 2) 

H 



Intoxicatino Liquoes, 


98 

Beet. S. — IMtMng to proMbUod kown: Bub-oeeU. 8, 

4 <fc 6. Boot. 4 ; Bvb-seel. 1, A. <fe B. (a).] 

All the guests had entered the premises before 
10 pan* The front door was closed at 10 p.m., 
but a back door was unfastened: — Held: (1) 
there was evidence to support a conviction 
of P. for keeping his premises open during pro- 
hibited hours for the sale of liquors ; (2) the men 
found inside were properly convicted of being 
found on premises in contravention of the statute. 
— Peabsb V. Gill, Harbottle v. Gill (1877), 
41 J. P. 742. 

Atinolaiion : — UM, Jeffrey v. Weaver (1899), 81 L. T. 193. 

743. CuBiomtn renudnlng as guests of Uoensee.l 

— P. gave a dinner to some friends at a iicensea 
house kept by L. On the breaking up of P.'s 
party, L. invited nine of P.'s guests, including 
applt., to remain after the hour for closing, to 
partake of two bottles of claret at his (L.'s) 
expense. Upon an information charging these 
nine persons with being found on the premises 
during prohibited hours, the Justices, though 
satisded of the bona fidea of the transaction, con- 
victed them under Licensing Act, 1872 (c. 94), s. 25, 
on the ground that the landlord, on the arrival of 
the hour for closing, could not convert them into 
“ private friends,” for the purpose of their con- 
suming the wine so supplied to them by him : — 
Held : the conviction was right, — Oorbet v. 
Haigh (1879), 5 C. P. D. 60 ; 42 L. T. 186 ; 28 
W. Ti. 430 ; auh nom* Cobbett r. Haigh, 44 J. P. 
89. D. C. 

744. Liquor procured as guest of bonk fide 
traveller.] — A bond fide traveller Invited applt., 
who was not a bond fide traveller, to come with nim 
into certain licensed premises as his guest for the 
purpose of getting something to drink at a time 
when the premises were required to be closed. 
When they wont In, the bond fide traveller ordered 
Sc paid for a glass of whisky for each of them. 
Upon an information charging applt., under 
Licensing Act, 1872 (c. 04), s. 25, with being un- 
lawfully on the licensed premises at a time when 
the premises were required to be closed : — Held : 
as applt. wont to the inn with the bond fide traveller 
for the sole purpose of getting intoxicating liquor, 
though the liquor was to be ordered & paid for by 
the bond fide traveller, he was unlawfully on the 
premises Sc was liable to be convicted under s. 25 
of the Act. — Jones v. Jones, [1910] 2 K. B. 262 ; 
79 L. J. K. B. 762 ; 103 L. T. 41 ; 74 J. P. 317 ; 
26 T. L. R. 407, D. C. 

Annotation .^FoUd. Atkins v. Agar, I1914J 1 K. B. 36. 

746. Liquor procured as guest of lodger.] — A 
lodger at an hotel invited applt., who was his 
cousin Sc was not lodging in the hotel, to come with 
him into the hotel after closing hours in order to 
have a diink, as it was a cold ni^t Sc he was leaving 
the hotel the next morning. Applt. entered the 
hotel Sc was supplied with Intoxicating liquors 


on tke order, Sc at the expense of the lodges^. 
Upon an information charging applt.t under 
Lt^nsing (Gonsolidation) Act, 1910 (e. 24), s. 
62 (1), with being unlawfully on the licensed pre- 
mises at a time when they were required by law to 
be closed: — Held: (1) the justices were entitled 
to find that applt. entered Sc was upon the Uoensed 
premises at the invitation of the lodger for the 
purpose of obtaining intoxicating liquor Sc he was 
unlawfully on the premises Sc was li^le to be con- 
victed under s. 62 (1) of the Act; (2) for the 
purposes of s. 52 ( 1 ) of the Act there is no distinc- 
tion between the position of a lodger on the licensed 
premises Sc a bond fide traveller. — ^Atkins v. Agar, 
[1914] 1 K. B. 26 ; 83 L. J. K. B. 265 ; 109 L. T. 
891 ; 78 J. P. 7 ; 30 T. L. R. 27 ; 23 Cox, C. C. 
677, D. 0. 

746. Liquor brought to premises — Consumed 
durhig prohibited hours.] — Caldwell v. Jones, 
No. 20, ante. 


SUB-BECT. 4. — ^FoRM op CONVICTION. 

See Licensing (Consolidation) Act, 1910 (c. 24), 
8. 90 ; Licensing Act, 1921 (c. 42), s. 14. 

747. Must state time of consumption — Sc time 
prescribed for consumption — Beerhouse Acts, 1830 
(c. 64), ss. 14, 25, 1834 (c. 85), s. 6.] — A conviction 
under the above sects, for allowing beer to be con- 
sumed in a licensed house at other hours than those 
prescribed by order of petty sessions, must state 
the time fixed by the justices at which houses 
may be kept open, & the hour at which the beer 
was consumed. It is not enough to say, ” at a 
time declared to be unlawful by an order of the 
justices.” — Newman v. Hardwicke (Earl) (1838), 
8 Ad. & El. 124 ; 3 Nov. & P. K. B. 368 ; 1 Will. 
WoU. & H. 284 ; 7 L. J. M. C. 101 ; 2 J. P. 328 ; 

2 Jur. 493 ; 112 E. 11. 782. 

^nnofalion Mentd. Wilkinson r. Gray (1844), 9 J. P. 71. 

748. Must Include only one specific offence .1 — 
Where a conviction under Beerhouse Act, 1830 
(c. 64), 8. 14, purported to charge the party with 
the offence of keeping his house open for tjhe sale 
of beer, & selling Deer, & suffering the same to be 
drunk Sc consumed in the house at an unlawful 
time, & convicted him in the penalty of 40a. as 
upon a single offence ; — Held : the conviction was 
bad, because it included more than one distinct 
offence. — Newman v, Bendyshe (1839), 10 Ad. Sc 
El. 11 ; 2 Per. Sc Dav. 840 ; 8 L. J. M. C. 58 ; 3 
J. P. 437 ; 118 E. R. 5 ; previous proceedings, 

3 J. P. 211. 

AnnotaHons : — Befd. Ex p. Pardy (1850), 1 L. M. P. 16. 

Mentd. Martins v, Upober (1842), 2 Qal. Sc Dav. 716. 

749. Silent as to indorsement of license — No 
objection.] — It is no objection to a conviction for 
selling dnnk during prohibited hours that it is 
silent as to whether the license was to be indorsed 
or not. — W right v . South Shields JJ. (1880), 
44 J. P. 48. 


(1908), 6 E. L. li. 239 ; 43 N. S. R. 

40.-^AN. 

0. .] — R. I,. Sutton (1893), 

10 8. O. 378.-~S. AF. 

d. O—Lkvyv. Victoria (1911), 

1 W. W. it 89.— CAN. 

•. PurcAored in j>ermiUed hours — 
Conaumsd after Aotir#.!— The con- 
sumption of oxoiaable ilQuor by a 
customer after the expiry of the per- 
mitted hours, even though it was 
soppUea to him bond fide during these 
hours. Is an oflonoe under Idoenstng 
Aot, lOSL 8. 4 . — FRenbt e. MmjEft , 
tlSSS) 8. 6. (J.) 66.— BOOT. 

PART XII. BBOT. B. 8t)»4C0T. 4. 
f. Must elate the offence ,] — A. con- 


▼lotion that one H. ** did keep his 
bar-room open, Sc allow parties to 
frequent Sc reoialn in the same, con- 
trary to law ** ; — Held : bad, as show- 
ing no offence. — R, v, Hooqard (1870), 
80 V, O, R. 152,— CAN. 

g. ,1 — It %». rOKNCH (1874), 34 

U. a R. 403.— CAN, 

h. Must atate ** not required for 
medioinal purposes.**] — ^A ooffrlotlon 
for selling liquor on a Sunday omitted 
to state that the liquor was not supplied 
upon a requisition for medidnal pur- 
poses :—fireld ; bad.— R. «. Whitb 
( 1871), 81 a P. 354.— 43AN. 

k. Conviefioas /or second dt third 
Offmoes:.}— Oonviotiona imposing the 
inoreaaod penalties 16r second Sc third 


offences are bad unless proceedings 
have been taken for the first offbnoe. — 
R. V. Rodwkll (1884), 5 O. R. 186.— 

CAN. 

l. .J — It is not neoossary in 

order to constitute a *' third offence ** 
that the previous oouviotions must be 
shown to have been made for offences 
during the term of the current license. 
— R. V. Gatt (1916). 34 W. L. R. 398. 
—CAN. 

m. .) — R, V, Bsrltn Lion 

Brswxrt, Ltd. (1919), 45 O. L. R. 
340; 16 O. W, N. 107,— CAN. 

n. JHreetion for immediaU imprtmm* 
meal — So direction as to distress — Coa- 
viet^ bad.} — R. e. Oantillok (1890), 
19 O. R, 1»7.-<?AN. 
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SuB-SBCT. 6 . — Kbepiko Open Dubxno Riot. 
8e6 licensing (Consolidation) Aot» 1910 (c. 24), 
8 . 63 . 


Sect. 4.<>-<MFFENCES BY THE PUBUC. 

Sub-sect. 1. — Persons pound 
A . In Licensed Premises. 

See licensing Act, 1872 (c. 04), s. 12 ; licensing 
Act, 1902 (c. 28), s. 1 ; Criminal Justice Adminis- 
tration Act, 1914 (c. 68), 8. 16 ; licensing Act, 
1921 (c. 42). 

Note. — In considering the following cases regard 
must he had to the effect of the Licensing AcU 1921 
(c. 42), which substituted “ prohibited hours ** for 
“ closing hours." 

750. Meaning of “ licensed premises — Pre- 
mises closed.] — ^The term “ licensed premises,** 
as used in licensing Act, 1872 (c. 04), s. 12, means 
licensed premises while they are open to the 
public for the purposes of the license ; conse- 
quently a licensed person who is found drunk on 
licensed premises in his own occupation, after 
licensed hours & when the premises are closed 
to the public, is not liable to a penalty under 
sect. 12. — 1.E8TER V. Torrens (1877), 2 Q. B. D. 
403 ; 46 L. J. M. C. 280 ; 41 J. P. 821 ; 25 W. K. 
091, D. C. 

Annotatums Diitd. K. v. IVlIy, 118U71 2 Q. B. 33. Ezpld. 

R. r. Furbcfl (1901), ft's J. P. Jo. 618 ; Young v. Qontlo, 

fl91Al 2 K. B. 661. Dlitd. Lewis v. Dodd, [1919] 1 K. B. 

1. Raid. Thompson v. McKeuBie, (1908] 1 K. B, 906. 

75 X, ,] — \ customer, not being an 

inmate or lodger, who is found drunk in a public- 
house after the closing hour & after the premises 
are in fact closed, may be convicted under Licensing 
Act, 1872 (c. 94), s. 12, of being found drunk on 
licensed pr<*mises. Licensed premises do not 
cease to bo licensed premises for the purposes of 
that sect, by reason of the fact that after the 
hour of closing they are no longer open to the 
public. — 11. V. l^ELLY, [1897] 2 Q. B. 33 ; 60 L. .7. 
Q. B. 619 ; 76 L. T. 467 ; 61 J. P. 373 ; 46 W. R. 
604; 13 T. L. li. 319; 41 Sol. Jo. 455 ; 18 
Cox, C. 0. 556, 1). C. 

Ar.futialiona : — Oonid. Ls'whou v. Kdmlnson, [1908] 2 K. B. 

952 ; Thompsoi) v. McKcuBio, [19081 1 K. B. 905. Expld. 

Young r. Gontlc, [1915] 2 K. B. 061. Reid. Lo^i« v. 

Dodd. [1919] 1 K. B. 1. 

752. Only for purpose of license — 

Open for other purposes.] — Resp,, who was the 
wife of the occupier of fully-licensed premises &> 
lived on the premises with her husband, was found 
drunk on the premises at 10 p.m., A 10.30 p.m. 
on a week day, the premises being open at the time. 
The premises were situate in the district of the 
Central Control Board (Liquor Traffic) for the 
Welsh area. By an order of the board the sale 
A supply of intoxicating liquor for consumption 
on the premises on W'eek days had been restricted 
to the hours between twelve noon A 2.30 p.m. 
A between 6 p.m. A 9 p.m., but the premises were 
allowed to be open for the sale of non-intoxicants 
imtil 11 p.m. An information against resp. imder 
Licensing Act, 1872 (c. 94), s. 12, for being found 
drunk on licensed premises was dismissed by the 
justices on the ground that it was not an offence for 
a resident on licensed premises to be found drunk 
on the premises at a time when they were not open 
to the public for the purpose of the license ; — 


HM: as the premises remaizisd lioensed premises, 
being used as a public-house for certain purposes, 
though not for the sale of intoxicants, the justices 
ought to have convicted reap. — L ewis v. Dodd, 
[1919] 1 K. B. 1 ; 88 L. J. K. B. 117 ; 119 L. T. 
740 ; 83 J. P. 26 ; 36 T. L. R. 9 ; 17 L. O. R. 299 ; 
26 Ck>x, 0. C. 331, D. C. 

763, Private rooms included*] — Young 

V. Gentle, No. 757, post 

754. To what persons applicable — Llosnsss 
drunk on own premises.] — Warden v. Tye, No* 
654, ante. 

755. Premises closed to public.] — 

Lester v. Torrens, No. 760, ante. 

766 , Lodger or inmate.] — R. v. Pelly, 

No. 761, ante. 

767. -- — .] — (1) licensing Act, 1872 

(c. 94), 8. 12, which makes it an offence for a person 
to be found drunk on licensed promises, does not 
apply to a lodger on the promises who is f o\md drunk 
thereon after closing hours. 

(2) In such case it is immaterial whether the 
lodger is found dnmk in the public bar of the house 
or in his own private rooms, as tlio whole premises 
are licensed. — Young v. Gentle, [1915] 2 K. B. 
661 ; 84 L. J. K. B. 1570 ; 113 L. T. 322 ; 79 
J. P. 347 ; 31 T. L. R. 409 ; 26 Cox, 0. 0. 23, D. 0. 

Antiofa/iani :—Aa to (1) Distd. Kliig v. Hhu (1916), 86 L. J. 

K. ft> iV Reid, liowla r. Dodd, [1919] 1 

Permitting drunkenness on premises — Offence by 
licensee.] — See Sect. 1, sub-sect. 3, A., ante. 

li. Jn Highway or l*uhlic Place. 

(a) In General. 

See Licensing Act, 1872 (c. 91), a. 12 ; Licenning 
Act, 1902 (c. 28), sa. 1 A 8 ; (Mminal Justice 
Administration Act, 1911 (c. 68), s. 10; Towns 
Police Clauses Act, 1847 (c. 89), s. 29 ; Metro- 
Iioliton Police Act, 1839 (c. 47), s. 58 ; (’ity Police 
Act, 1839 (c. xciv), s. 37. 

758. Charge of drunkenness & riotous be- 
haviour — Conviction for drunkenness alone — Con- 
viction bad.l — Applt. was summoned beff)ro 
justices, under Town Police Clauses Act, 1847 
(c. 89), 8. 29, on a charge of drunkenness A riotous 
behaviour. Tlie justices held the riotous bidiaviour 
not proved ; but convictc^d him of drunkenness, 
A fined liiin, under 21 Jac. 1, c. 7, s. 3: — Held: 
tliat tlio convietion was bad ; A that the defect 
was not one which could be cured under Summary 
Jurisdiction Act, 1848 (c. 43), s. 1." Martin v. 
Pridgeon (1859), 1 E. A E. 778 ; 28 J.. J. M. C. 
179 ; 33 L. T. O. H. 119 ; 23 J. P. 630 ; 6 Jiir. N. H, 
894 ; 7 W. K. 412 ; 8 Cox, C. C. 170 ; 120 E. K. 
1102. 

AnruUations : — ^Folld. Sodeii v. Cray (1862), 7 L. T. 824. 

Keotd. R. BrlcklU (1804), 4 Now IRjp. 106 ; Turner A 

Shepherd v. PoAtinaMter-Uenera) (1864), 84 L. J. M. O. 

10 ; R. V. esarr (1867), 17 L. T. 217 ; Blako v. Beooh 

(1876), I Ex. D. 820 ; R. v. Hughe# (1870), 4 Q. B. D. 014 ; 

Boalor v. R. (1888), 69 L. T. 654 ; Kxp. Hopkin# (1891), 

61 L. J. Q. B. 240 ; R. r. Jennlngi (1895), 73 L. T. 412. 

769. ,] — Applt. was proceeded 

against before justices, upon an information under 
Befreslimenb Houses Act, 1860 (c. 27), for being 
drunk A riotous. At the hearing the charge of 
riotousness was not proved, A he was contacted 
of being drunk only, under 21 Jac. 1, c. 7, A 
hned 5s. : — Held : the conviction was bad. — 
SODEN V. Cray (1862), 7 L. T. 824 ; sub nom. 
Loaduan V. Craoo, 26 J. P. 743. 


part XIL sect. 4, SUB-SECT. 1.— 
B. (a). 

o. Charffe of drwakenness — Power 
to authorise tmprisonment.y^A pemon 
was oo&Tiotsd of betnn drank in a 
public atioet, oontnuy to law, A ad- 


Jadjred to pay a line, or to be im- 

E riaoned for vix moutha : — Held : there 
I no oonimoii law right to Imprison 
any one for being drunk in a public 
•treet, A that no bye-law giving Booh 
power having been reforted to, the 


oonviotlon waa bad . — Re Livinostowic 
(1872), 0 P. R. 17.*— 0AM, 


18**6. a 160.- 


-R. V. OUANT (1880), 


Convided 


for 
H 2 


riotous 
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Sect* 4 . — Offences by the ptiblic : Sv^-sed, 1, B. (a) 
(b) ; enb-sects, 2» 3 <fe 4. Sects* 6 6.] 

760. Validity of charge — Word found not 

necoMary.] — D. was convicted of an offence under 
Licensing Act, 1872 (c. 94), s. 12, the charge sheet 
charging her with being ** drunk & incapable of 
taking care of herself ” in a highway. She was 
further charged with having been convicted of a 
similar offence three times during the preceding 
twelve months, one of these convictions being for 
having been drunk & disorderly. She was fined, 
Sc in default of payment was committed to prison 
for thirty days. In a further commitment she was 
committed to prison for another sixty days for 
failure to comply with an order directing her to 
enter into a recognisance to keep the peace. On 
an application by I>. for a writ of haheaa corpus 
directed to the governor of the prison : — Held : 
(1) D. had been rightly convicted of an offence 
under sect. 12 , although the word, “ found 
did not appear on her charge sheet, since the natural 
inference from the language of the charge sheet 
was that shaliad been “ found ” drunk within the 
meaning of the sect. Sc since it is not strictly 
necessary for the exact language of the Act of 
Parliament under which a pemon is charged to be 
used in the charge sheet charging such jierson, if 
the words used are sufficient to oinbody the ele- 
ments of the offence ; ( 2 ) the charge alleging 

previous convictions did not constitute a scparalii 
offence, but was only matter of aggravation in 
respect of the offence under sect. 12 ; (3) the con- 
viclion of b(*ing drunk Sc disorderly was a ‘ ‘ previous 
conviction” within sect. 12; (4) the two com- 
mitments, although in two documents, in fact 
constituted one warrant of commitment. — It. v. 
Holloway Puihon (Governor) (1910), 85 L. .1. 
K. B. 089 ; sub nom. It. v, Uolloway Prison 
(Governor), Hx p, 1)aniet-.8, 80 J. P. 244, 1). O. 

701 , Allegation of previous conviction — 

Not separate offence — Aggravation of offence 
charged.] — K, v. Holloway IhusoN (Governor), 
No. 700, ante, 

762. “ Drunk & disorderly."]— 

It. V. Holloway Prison (Governor), No. 760, 
ante. 

763. Validity of commitment — Two commit- 
ments — Drunkenness 6c failure to enter Into 
recognisance — One warrant of commitment.] — 

It. V, Holi.oway J*rison ((Governor), No. 760, 
ante* 

(b) hi Charge of Carriage^ etc. 

See TAcensing Ad, 1872 (c. 04), s. 12 ; Towns 
Police Clauses Act, 1847 (c. 89), s. 61 ; London 
Hackney Carriages Act, 1843 (c. 86 ), s. 28. 

764. Apprehension of offender — Reasonable be- 
lief as to drunkenness.] — By Licensing Act, 1872 
(c. 94), 8 . 12, ” Every person . . . who is drunk 
while in charge on any highway ... of any 
carriage . . . may be appr^ended, Sc shall be 
liable to a penalty ” ; — Held : the power to 
apprehend conferred by the sect, authorised the 
apprehension of persons honestly Sc upon reason- 
aoJe grounds believed to be committing the offence 
at the time when they wore arrested. 

Deft, a sergeant of x>olico, took pltf., a taxicab 
driver, into custody on a charge of being drunk 
whUo in charge on a highway of a taxicab. Pltf. 
denied that ho was drunk Sc the magistrates before, 
whom ho subsequently appeared dismissed the 


case. Pltf. then brought an action claiming 
(inter alia) damages for false imprisonment. The 
jury found that deft, honestly believed at the time 
he arrested pltf. that pltf. was drunk. On this 
finding BAHiHACiiB, J. entered judgment for deft. ; 
— Held : judgment was rightly entered for deft. — 
Trebeck V, Croudace, [1918] 1 K. B. 168 ; 87 
L. J. K. B. 272 ; 118 L. T. 141 ; 82 J. P. 69 ; 34 
T. L. K. 67 ; 02 Sol. Jo. 86 ; 16 L. G. R. 82, 0. A. 
AyinoUtlion Refd. Isaacs v. Keech, [1925] 2 K. B. 354. 


Sub-sect. 2. — Refusal to Quit Premises. 

See Licensing (Consolidation) Act, 1910 (c. 24), 
B. 80. 

765. Right of landlord to eject — Disorderly 
person — Resistance — Assault.] — If a person con- 
ducts himself in a disorderly manner in a public- 
house, Sc the landlord requests him to depart, Sc 
he refuse to do so, the landlord is justified in laying 
hands on him to put him out ; Sc if, while the land- 
lord has hold of him to put him out, the person 
lays hands on the landlord this is an assault ; &, 
if it is seen by a peace-officer he is justified in taking 
the person into custody. 

8 o, if a person, without committing any assault, 
makes such noise or disturbance in a public- 
house as would create alarm, Sc disquiet the neigh- 
bourhood, Sc the persons passing along the street, 
this would be such a breach of the peace as would 
not only justify the landlord in turning the person 
out of the house, but would justify the landlord 
in immediately giving the person into the custody 
of a peace-officer, provided that this hod occurred 
in the presence of the officer. — Howell v, Jackson 
(1834), 6 0. & P. 723 ; 2 Nev. & M. M. C. 627, 
N. P. 

Anruitafton Reid. Soaloy v. Tandy (1901), 85 L. T. 469. 

700 . Creating breach of peace.] — 

Howell V. Jackson, No. 765, ante, 

767. .] — The landlord of an 

inn or a public-house, or the occupier of a private 
house, whenever a person conducts liimself, so 
as to cause a disturbance Sc likely to cause a breach 
of the peace, is justified in telling him to leave the 
liouse, & if he will not do so, he is justified in putting 
him out by force, & may call in his servants to 
assist him in so doing, lie might also authorise 
a policeman to do it, but it would be no part of a 
policeman’s duty as such, unless the party had 
committed some offence punishable by law. 
Although it would be no part of a policeman’s duty 
to do this, it might be better in many cases that 
a policeman should assist the owner of the house 
in a matter of this kind, as he would probably 
got the person out of the house with less dis- 
turbance than the owner himself could do ; but 
to give such person creating the disturbance in 
cliarge to a policeman “ to bo dealt with according 
to law,” is a very different thing. Although a 
person be in the house of another Sc misconducting 
himself, the owner has no right to turn him oi^ 
by force, without first requesting him to depart 
(Patteson, J.). — Wheeler v. Whiting (1840), 
9 O. & P. 262, N. P. 

768. Person In unfit state — Chimney sweep 

in working clothes.] — Pltf., a chimney sweep, went, 
in Ids working dress, into the bar of an afehouse, 
where there wei'e several persons taking refresh- 
ment. It was after working hours. Sc deft., the 


behaviour — Conviction bad,} — R. — Tbo hallway or rooms of an hotel 

(M*CAiuEtON) V. Down JJ, (1912), 46 are not a ** public plaoe,*^* the term 

I. L. T. 44.— IR. ** pnblio place being ^uadem generis 

r. ffhat oonsHhdes pubtic place,** J with ••street”— R. v. Cook (1912), 


23 O. W. R. 425 ; 4 O. W. N. 383 ; 
27 O. L. R. 406 ; 20 Can. Crim. Css. 
217 ; 8 D, L. n. 217.— CAN. 
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landlord, recommended him to go d; change his 
clothes, &; upon his refusal to leave alter request, 
deft, desired two police constables to put him out. 
Htf. offered redslance to the ^lioemen, St when 
outside the door still struggled. « was thrown down 
on the street, Si his leg was broken : — Held : if 
pltf. was in his clothes & person in an unfit con- 
dition to be in a public-house, deft, was justified 
in ordering the policemen to remove him, Sc was 
not responsible for the excess of violence they used 
in carrying out his command. — ^Pidoeon v. Loedgg 
(1857). 20 L T. O. S. 166 ; 21 J. P, 743 ; 5 W. R. 
649. 

769. Person not drunk or disorderly.] — 

The occupier & licensee of licensed premises (not 
being an inn) has a light to request any person to 
leave whom he does not wish to remain upon his 
premises ; his right is not limited to the case of 
persons who are drunken, violent, quarrelsome, or 
disorderly within the meaning of Ucensing Act, 
1872 (c. 94), s. 18 .-- 8 kai.ey v. Tandy, [1902] 1 
K. B. 296 ; 71 L. .T. K. B. 41 ; 85 L. T. 4.50 ; 60 
J. P. 19 ; 50 W. 11. 347 ; 18 T. L. R. 38 ; 20 Cox, 
0. 0. 67, J). C. 

Jlnnotdtum : — Refd. Thompson v. Mackenzie (1U08), ll8 

L. T. 

770. Right of landlord to give Into custody — 
Disorderly person — Creating breach of peace.] — 

Howp:u. r. Jackson, No. 765, ante. 

771. ,J — Wheeler v. Wiutino, 

No. 707^ ante. 

772. Refusal to quit — Whether force Justifiable.] 

— Wheeler v. Whiting, No. 767, ante. 

773. .] — Pidgeon r. Leug, No. 768, 

ante. 

TlSt. On request of police constable-— 

Evidence of disorderly conduct.] — Wkli.8 v. 
("heyney, No. 789, ’po.nt. 

776. Person not drunk or disorderly — No 

offence.] — A person cannot bo convicU'd under 
Licensing Act, 1872 (c. 91), s. 18, for n^fusiug to 
quit licensed prt*mises, if he is not drunken, 
violent, quarrelsome, or disorderly, although he 
may have been requested by the landlord to leave. 
— Dallimore V. Tutton (1898), 78 L. T. 469 ; 62 
J. P. 423 ; 19 Cox, C. C. 31 , D. C. 

770. Validity of conviction — Proof that pre- 
mises licensed — Necessity for.] — Welt^ v. 
CiiEYNEY, No. 789, past. 

777. No request to each person to leave.] — 

WELI.S V. Cheyney, No. 789, post. 


Sub-sect. 3. — 0>n8Umption op Liquor 
During Prohibited Hours. 

•See Parts IX., XII., Sect. 3, ante. 


SuB-SEcrr. 4 . — Sale of Pistoi. to 
Intoxicated Person. 

See Firearms Act, 1920 (c. 43), s. 4, 19. 


Sect. 6.— OFFENCES BY BREWERS. 

See Inland Revenue Act, 1880 (c. 20), ss. 20--35 ; 
Customs Sc Inland Revenue Act, 1885 (c. 51), 
ss. 6, 7, 8. 

778. Re-sale by private customers — With con- 
nivance of brewer.] — Applt., a brewer, was in the 
habit of supplying three of his private customers, 
small cottagers, with beer for their own con- 
sumption. Shortly after war broke out between 
Great Britain & Gennany a brigade of territorials 
was quartered in a building whoso principal 
entrance was directly opposite the thiHie cottages, 
& the supply by ai)plt. of beer to the cottagers 
incroasod considerably, in one case from two gallons 
a week to twenty-live gallons a day, Applt. 
was told by his carman that these customei*R were 
selling beer to tlio soldiers when ho said that they 
must not do it, but timt there was nothing to 
prevent the soldiers giving the cottagers something 
for their trouble in obtaining the botT. This 
remark was communicated by the cai’man Ut the 
ootLigers, & the increased 8up]>ly of bc(T continued. 
The cottagers wt^ro charged with, A ph^aded pillty 
to, selling intoxicating liquors without a license 
to the soldiers, &. applt. was charged with, & 
convicted of, aiding ic abetting them Held : 
there was evidence before the justices which would 
support Rueh conviction. — C’ooK Si'OCKWBlJ. 

(1915), 84 L. J. K, B. 2187 ; 113 L. T. 426 ; 79 
J. P. 394 ; 31 T. L. U. 426 ; 25 ('ox, (\ 0. 49, D. 0. 

Sale by servant of brewer— At private house — 
Place of appropriation.] —iSVe Sect. 1, sub-sect. 1, 
A. (r), ante. 


Sec t. 6. - OFFENCES AGAINST EXCISE REGU- 
LATIONS AS TO SPIRITS. 

See Spirits Act, 1880 (c. 24), Finance Act, 1898 
(c. 10), 8. 4. 

779. Permit for removal -Right to regauge.] — 

Rice v. Denton (1773), Ixjfit, 204 ; 08 K. K. 611. 

780. Removal of excessive quantity.]- - 

Hall v. Dkacord (1779), 2 Win. Bl. 1289, 1332 ; 
96 K. K. 756, 781. 

781 . Permit to new tenant — License In 

name of old tenant.] — Wlien^ (1., the li<’cnsed 
keeper of a public-houHC, sold the lease of it to N., 
who entertid into the occupation of it, the license 
still r<*maining in th(* ruiine of G. ; A a quantity 


PART XII. SECrr. 6. 

t. Hc'SqU h]f priveUe cuMomera.] — 
A purclwwer who was not himself 
lioensod to soil Intoxloatlug liquors 
wont to a brewery Sc ordered five 
do]^ p^U. He said be was “ ordering 
it for the campers.*' The renders did 
not ask who the campers were, or what 
Iw meant by that phrase Held .* 
there wm nothing In tno reply to give 
the yendore reason to believe that the 
purchaser did not buy to re-sell, & the 
vendor was rightly convicted.— R. v. 
CAifVTT Brewinq Co. (1908), 17 

O. L. IL m : 12 O. W. R 1045.— 
vAJii. 

a. H’Aof Itcenaea required,] — R. v. 
Scott (1873), 34 U. C. k 20.— CAN. 

Nkiokkutadt 
R. 347 ; 2 W. L. R. 

«. Me lo wUiomeed deaXer^Brewer 


cannot reocn^er prtci from dealer . ) 
— Bow’ik v. UiLMOuit (1896), 24 A. K. 
254.— CAN. 

d. Hale in lirenae diatnri to un- 
licensed persons.] — H. v. Uvitiahj* 
(1800). 30 U. R. 283.— CAN. 

e. Hale of ** near heer Alarve 
aUou'ed alrenffth throuqh m istuke — 
ISrewer not liable.}— It, v. WKSTMiNsncit 
Hkewkkv, Lti>. (1021), 67 D. L. Jl. 
712 ; 31 Con. Grim. Ce». 308.— CAN. 

f. Hrlhno h\f reiaU wUfumt licensr.] 
— A brewer In A, having a Ucenwf to 
sell retail at his brewery tliere, had 
also a uiaoe of buslnees In E. for whlrh 
he liau a wholesale license. A rtUtii 
order for beer was received at the 
wholesale premises in K. & the order 
transmitted to 6c Im piemen U hI from 
the retail premises at A. ; — Held : be 
was rightly convicted of having sold 
beer by retail at E. without having a 


liceriHe.- Gni.n r. Fukkman (1898), 2 
Adam, 575 ; 25 It, ((T. of Hess.) 106 ; 
36 He. L. it. C ; 0 H. L. T. 147.— 8COT. 

PART XII. SECT. 6. 

g. Permit for rnnoval — Improper use 
of.}— AnVOCATK’iiKSKHAh V. (iBAN1>» 
(1853), 15 Duul. (Ct. of Hms.) 080.— 

SCOT, 

b. Spirits ertrarled from wot/d of 
casks.}— was a dealer in spirits. 
AfUT some casks had l>eeri emptied of 
spirits he put a quantity of w'ater into 
<wh of them, with the result that the 
spirits which fuwJ bwn absorlsMl by the 
wood of the casks were ertractod. 
There wore also found on his premises 
33 gallons of spirits which had lioeii 
extracted from the woml of casks in a 
similar way. An InfonnaUon was laid 
against hun, claiming a penalty in 
respect of each of the casks, 6c auo a 
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Sect, 6 . — Offences agamat excise regulations as to 
spirits : Seels. 7, 8, 9 10 1 Svb^sect, 1, A. B,] 

of spirits, which reqtiired a permit for its removal 
under Excise Permit Act, 1832 (c, 16), was supplied 
by a distiller on the order of N., & delivered on the 
premises in question : — Held : a permit made out 
in the name of G. was a valid permit under the 
statute. — Nicholson v. Hood (1842), 9 M. A W. 
306 ; 12 L. J. Ex. 114 ; 6 J. P. 67 ; 6 Jur. 64 ; 
162 E. R. 166. 

782. Beerhouse license — Spirits obtained 

for third party.] — In 1897 one B. gave resp., who 
was licensed to sell beer only & had no spirit 
license, an order, to forward to his brother, who 
had such a license, for two gallons of rum. The 
rum was delivered by a carman of resp.’s house & 
sent to J. B. by his potman. The spirits were not 
accompanied by any permit or certificate : — Held : 
resp. was guilty of sending out, delivering, & 
removing spirits within Spirits Act, 1880 (c. 24). — 
Lbese V. Jennings (1898), 79 L. T. 300 ; 62 J. P. 
771 ; 19 0ox,C.0. 174, D. C. 

788. Removal from one house to another — 
Whether purpose of sale presumed.] — In an action 
against a wine cooper, for changing on the road 
wine which she had been liired to carry from one 
house to another, the ct. will not presume that the 
wine was removed for the puipose of sale, & so 
consider the transaction filegal under the excise 
laws. — Toussaint v. Darbon (1819), 1 Brod. & 
Bing. 6 ; 129 E. R. 025 ; auh nom. Touissant v. 
Darlam, 3 Moore, 0. P. 217. 

784. Information against defendants — Applica- 
tion for particulars.] — A.-G. v. Smith, A.-G. 
Smith (1845), 4 L. T. 0. S. 290 j 9 J. P. 443. 

786. Spirits extracted from wood of casks — 
Active process Intentionally applied — Natural exuda- 
tion.] — Held : (1 ) in order to convict of the offence 
of having on tlie premises spirits extracted from 
the wood of a cask, the spirits must have been 
extracted either by an active process intentionally 
applied to the cask for that purpose, or by allowing 
the cask to remain in a position where it would be 
affected by the external temperature with the 
knowledge that the temperature would cause 
the spirits to exude from tlie wood & collect in the 


bottom of the caak ; but the innocent possession 
of spirits which hod, owing to the operation of 
natural causes & without any intent on the port 
either of the owners or of their servants, exuded 
from the wood & collected at the bottom of the 
cask did not amount to the possession of spirits 
“ extracted ** from the wood of the cask within 
Finance Act, 1898 (c. 10), s. 4 ; (2) the owners of 
the cask would be liable imder Finance Act, 1898 
(c. 10), s. 4, for the intentional act of their servants, 
though committed without their owm knowledge 
or approval. — Robinson Brothers v. Dixon, 
[1903] 2 K. B. 701 ; 72 L. J. K. B. 717 ; 89 L. T. 
132 ; 67 J. P. 386 ; 62 W. R. 8 ; 19 T. L. R. 600 ; 
47 Sol. Jo. 673 ; 20 Oox, O. C. 621, D. 0. 

786. Intentional act of servants — Liability 

of owners.] — Robinson Brothers v. Dixon, No. 
785, ante. 


Sect. 7.~-0FFENCES IN RESPECT OF CLUBS. 

See Clubs, Vol. VIII., p. 622, Nos. 109-126. 


Sect. 8. —ADULTERATION OF UQUOR. 

See Food & Drugs, Vol. XXV., pp. 80, 87, 110, 
Nos. 136-142, 392. 


Sect. 9.— LIABILITY OF UCENSEE FOR ACTS OR 
KNOWLEDGE OF SERVANT. 

As to principal’s liability for offences of servant 
generally, see Agency, Vol. I., pp. 694 et aeq. ; 
Master & Servant. 

787. Special liability of licensees — Reason for.] 

— Reference was made to alehouse cases, but the 
explanation of those cases is this : licenses to keep 
alehouses are only granUid to persons of good 
personal character, & it is obvious the object of so 
restricting the grant of licenses would be defeated 
if the licensed person could, by delegating the 
control <te management of the house to another 
person, who was altogether unfit to keep it free 


penalty In roenoct of tho 3.1 jpallone 
of Bplrita ; — If eld : 8 . wuh jrullty of 
the con tm volitions oliarjrod. & had 
luourrod tho ponoltloe snod for. — Lord 
ADvmwrE t>. Htewart (18UI)), 03 J. 1\ 
311. — SCOT. 

k. .1 — Lord Advooatr v. 

Carsr (1800). 03 J. P. 472.--SCOT. 

l. Uaving possession of illicit still.] 
— ll. V. Brennan (1002), 35 N. S. It. 
100.— CAN. 


m. — .] — An accused who know- 
ii^ly allows ports of a bUU to be on 
hl« nremlBca, cannot oacap^ liability 
t>y BhowiniT that they wore UHod for 
innocent purpoBes. — R. v. Kouta. U. 

BRYB. 11020J 2 W. W. R. 604.— 
CAN. 


sohmidel, 1 102013 
W. W. R. 2.1 ; 63 D. L. R. 1 ; 33 Can. 
Crim. Oas. 110. — CAN. 

Bysaok (1922), 38 
Can. Olm. Cas. 45. — CAN. 

r. J"' (1922), 38 

Con. Orlm. Oas, 94.^ — CAN. 


0,5;^ pRKVALUCIl (1922) 

89 Can. Crlin, Cos. 74.— CAN. 

« Lamontaone, 11923 

40 Can. Crtm. Oai 

268.— GAN. 

t KnowUdos of possessio 

)— R. V. OswALE 
ri923} 8 W, W. R, 1365; 41 Cm 

Chdm. Oaa. IfiS. — CAN. 


a. .] — R. (Pearce) v. Kaneqan, 

[1924] 3 W. W. R. 279.— CAN. 

b. IUght of accused to e^rplain 

possessitm .] — Proof of possoRslon by 
accused of a part or parts of what had 
onco boon a still, worm or apparatus 
Buitablo for the manufacture of spirits 
& which would still be capable of such 
use is not alone Bufflclont to convict 
him of the offonoo of posBeBslnfi: appara* 
tuB Ruitable for tho manufacture of 
Rulrits : he has the right to dischargo. 
If ho can, the onus roeting on mm 
booaiise of the posBeRSion of such 
artioloB. — U. (Jackson) r. Hutchin- 
son, 11926) 3 W. W. R. 744.— CAN. 


0. Having beer or wash in posses- 
sion, ] — Proof that aoouaed had in hla 
poRsesslon boor or wash made from 
grain, malt or saccharine matter Is not 
Buffloient to sustain a oonvlotlon with- 
out further proof that the beer or 
wash is suitable for tho manufacture 
of spirits. — R. (Dawks) v. O'Brien, 
11923J 1 D. L. R. 69 ; 38 Can. Crlm. 
Cas. 271 ; 60 N. B. R. 1.— CAN. 


PART XII. SECT. 9 . 

d. HelegaHon of control to servant.] 
— An botel-keeper, having delegated 
authority to his porter or bar-tender 
to sell IntoxloaUng Uanors on the hotel 
premises. Is responslbfo tor hla servantli 
fntraotton of the law by serring during 

'■twnhflitftiMl IkAWNi fA naiTM^na Tmt. AcMiA 


fide travellers. — R. v. Gates (1909), 14 
B. C. R. 280.— CAN, 

e. .] — Tockerv. Mercer, [19171 

N Z. L. K. 156.~N.Z. 


f. Servant acting against express 
instnudums .] — HuomL v. Merrifield 
(1S62), 12 C. P. 209.— CAN. 

g. .] — Pltf. gave notice to 

deft,, a duly lioensed innkeeper, for- 
bidding him to supply liquor to her 
husband, deft, forbade his bar-keeper 
furnishing liquor to the husband, but 
tho bar-keeper did servo pltf.'s husband 
with liquor in deft. *8 tavern : — Held : 
deft, was liable. — A ustin v. Davis 
(1882), 7 A. R. 478,— CAN. 


h. .] — Where a co., not being 

licensed to sell liquor within the 

fi ^oviaoo carries on a lawful export 
quor business, it is not liable for a 
s<ue of liquor within the province made 
by its clerk wdthout the knowledge Sc 
contrary to instructions of its offloials. 
— R, V. Busy Bek Wink Sc Spdutb 
Importers op Saskatchewan, Ltd., 
[1921] 2 W. W. R. 906 ; 14 Saak. L. R. 
343.— CAN. 


aa. .1 — ^Woodley v. Lawbknck, 

[19241 N. Z. L. R. 1163.— N.Z. 

bb .1— GRKKNHnx V. SrmLiNO 

(1886), 12 R. (Ot. of Sees.) 37; 22 
L. R. 664, J.— SOOT. 

Ott, .] — R. V. WUNBCRLICH 

(1912), T. P. D. 1118.— «. AP. 

Ad. ttf * 
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from ruBpoiiaiMlItry for tihe matmor 
tlie houBe was conducted (Oavb, J.). — ^MAsasY 
M 0 RBI 88 , [18941 2 Q. B. 412 ; 63 L. J. M. O. 185 ; 
70 L. T. 873 ; 58 J. P. 678 ; 42 W. B. 638 ; 10 
T. L. K, 617 ; 38 Sol. Jo, 647 ; 7 Asp. M. U 0. 
686 ; 10 R. 842, D. 0. 

^n»^<on CJoUman v. MIUb (1806), 18 T. I*. R. 

788, Delegation of control to servant— What 
amounts to — ^Absence from bar — But within call J-— 
McKenna v, ITardino, No. 600, ante. 

Particular offences— Sale without Justices’ 
Uoenie.]— Noe. 604, 605, 624, anU. 

Taking orders without excise license.] — 

See Noe. 644, 645, ante. 

Sale to drunken person.] — See No. 669, anie. 

Permitting drunkenness.] — See Nos. 657, 

668, 662, ante. 

Sale to children.] — See Nos. 687-690, ante. 

Refusing admission to constable.] — See 

No. 707, ante. 

Supplying liquor to constable.] — See No. 

708, ante. 

Keeping disorderly house.] — See No. 716, 

ante. 

Sale by club secretary.] — See Clubs, Vol. 

VIII., p. 522, No. 112. 

Permitting gaming.] — See Gaming & 

Wagrring, Vol. XXV.,pp.430,481,NoB.302--305. 
Offence against excise regulation.] — See 

No. 785, ante. 


Sect. 10.— LEGAL PROCEEDINGS AND 
PENALTIES. 

SuB-5=»RCT. 1. — Under Licensing Acts and 
Refreshment Houses Act, 1800. 

A. Prosecution and Conviction. 

See Licensing (Consolidation) Act, 1010 (c. 24), 
6S. 99, 107 ; &, generally y Magistrates. 

789. Validity of conviction — Several persons 
convicted on one information — Waiver of irre^« 
larlty.] —Several persons being charged in one in- 
formation with being disorderly in a licensed beer- 
house, & refusing U) quit on request by a con- 
stable : — Held: (1) the objection that each case 
ought to bo taken separately having been waived, 
a separate conviction against each was right ; 
(2) it was no objection that the justices from their 
own knowledge assumed that the house was a 
licensed beerhouse, nor that no request to each 
person to leave the house was proved. — Wells v. 
Cheyney (1871), 30 J. P. 198. 

790. Three offences charged— Decision on 

first iK>8moned until all heard — Conviction on first 
only.] — Three informations were preferred at petty 
sessions gainst a beerhouse-keeper for breaches 
of the licensing Acts. At the conclusion of the 
first case the justices postponed their decision 
thereon & proceeded to hear the other i^orma- 
tions which related to different charges committed 
on a different day, dc they dismissed the second 
& third informations ; they then announced that 
they had decided to convict on the first charge, 
Aj they convicted accordingly on the first infor- 


mation. The justioea stated that they were 
unanimous in favour of convicting at the close of 
the first case, but that they adjourned their decision 
Ac the consideration of the amount of the nenalty 
until after the other charges were disposed of, k 
that in adjudicating on each case they applied to 
that case the evidence that was given in rwerenoe 
to it, A; no other : — Held : the postponement by 
the justices of their decision In the first case untO 
they had disposed of the other cases did not, 
under the oi^umstances, render the conviction 
in the first case bad in law. — R. v. P^Y, etc. JJ. 
A Stoker, Ex p. Masters (1898), 67 L, J. Q. B. 
712 ; 78 L. T. 716 ; 62 J. P. 467 ; 46 W. R. 
640 ; 14 T. L. R. 446 ; 42 Sol. Jo. 666 ; 19 Oox, 
C. C. 135, X>. 0. 

Jnnotatum: — Rsfd. Parker 0 . Sutherlacd (1017), 86 L« J 

K. B. 1058. 

791. Two offences on one information — 

Duplicity.] — Applt. had been convicted upon an 
information charging him with contravening regu- 
lation 7 of the Central Control Board (Liquor 
Traffic) by supplying intoxicating liquor to per- 
sons on his licensed premises without the same 
having been paid for by the persons so supplied. 
Upon the hearing of tne information, A before 
deciding whether the offence charged had been 
committed, the justices had admitted evidence 
of two offences, one at 7.66 A the other at 8.30 
on the same evening, the beer in each case being 
supplied to different persons who did not pay for 
it : — Held : since the justices had heard A admlttod 
evidence of two separate offences before they con- 
victed on either of them, the conviction, which 
followed the words of the information, was invalid 
A must be sot aside. Two separai-e offences could 
not be included in the same conviciion. — Parker 
V. Sutherland (1917), 86 L. J. K. B. 1062 ; 116 
L. T. 820 5 81 J. P. 197 ; 33 T. L. R. 360 j 16 
L. G. R. 536 ; 26 Cox, C. C. 734, D. 0. 

792. Wrongful admission of evidence.] — 

Parker v. Sutherland, No. 791, ante. 

Costs — For or against Crown.] — See Constitu- 
tional Law, Vol. XT., p. 631, Nos. 344, 846. 

Sale without Justices’ license.] — See Sect. 1 , sub- 
sect. 1, A. (e), arUe. 

Drunkenness on premises.] — See Sect. 1, sub- 
sect. 3, C., ante. 

Keeping disorderly house,] — See Sect. 2, sub- 
sect. 8, A., ante. 

Refusal to quit premises.] — See Sect. 4, sub- 
sect. 2, ante. 

D. Appeals. 

See Licensing (Consolidation) Act, 1910 (c. 24), 
ss. 99 (2), 112 (2). A, generally^ Magibtbates. 

793. Right of appeal.] — R. v. Hanson, No. 629, 
ante, 

794. Notice of appeal — Service of notice — On 
what persons.] — A licensed viciuallor, convicted 
by two justices under 9 Geo. 4, c. 01, a. 21, of an 
offence against the tenor of Ids license, cannot be 
heard on appeal to quarUsr sessions under sect. 27, 
unless he has served notice of such appeal on both 
the convicting Justices. A this, although at the 
time of giving notice the conviciion had In fact 


material.) — ^An liotel-keeper ooovJoted 
for nnlaafuUy wUJUis liquor to peiwoiui 
on his premises wltl^ prolubltod 
hours, alihouah the liquor was sold 
br dett.*s bar-tender without deft.’8 

e. SetwmU aeHna outeide _ his 

firuiiir uKsiTb?lL’Sn'd6l7 ii 


Gan. CWm. Om. 48 ; 19 Alt*. L. R. 
63.— CAN. 

p. Partimdar offmets-^ale viihout 
mmiceU fsHifioate.} — Ez v. McKken 
(1«93), 88 N. B. K. 84.— CAN. 

q. Bate dwing ^ - ^ 

howrg .) — ^Liquor Lioenso Act. s. lis, 
as enacted^ B. C. Btat. 1913 (c. 40), 
s. 9. maklmr a liceoioe liable to oou- 
Ttotion tor unlawhil sales br a servant, 


does not applr to the offonoe of sell ins 
liquor durlus prohibited hours in 
contravention of Uquor License 
Arnendment Act, 1916 (c. 37), under 
sect. 3 of which the ** person violatlns ** 
onljr is liable Sc the penalty applies only 
when oocused has committed the 
olTenee or has anthorlsed or connived at 
It.— R. (RewKsow) V. CtAjfoi (1917), 
24 B. 0. R. 81 ; 28 Cka. Crim. Gm. 
107.— CAN. 
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Sect, 10. — Legal proceedings and penalties: Svb- 
Ml 1» B, d: C, ; sub-sects, 2 d? 8, Sect, 11.] 

been signed only by that justice ; at least, if there 
be no proof t^t the conviction so signed was 
communicated to applt. before he gave notice, 
so that he might have been misled thereby. — B. 
V, CHESHmE Jj. (1840), 11 Ad. A; El. 139 ; 3 
Per. & Dav. 23 ; 0 L. J. M. C. 89 ; 4 J. P. 28 ; 
113 E. B. 367. 

AnnotatioiM : — Beld. K. v. Glamorganshire JJ.. Ex p. 
Applegate. R. v. Glamonfanshlre JJ., Ex p. Evans (1892), 
U SoL Jo. 232 : K. v. London JJ.. [1895] 1 Q. B. 616 ; 
H. D. Derbyslilre JJ.. Ex p. New Mills U. D. C. (1909), 
100 L. T. 463, 

706. .] — A notice of appeal to 

quarter sessions against a conviction under 
Licensing Act, 1872 (c. 94), s. 12, by two of the jus- 
tices of the Cinque Ports, was addressed generally 
to the justices of the Liberties of the Cinque 
Ports, without naming any particular justices, & 
was served upon the clerk to the justices out of 
ct. : — Held : such notice, &> the service thereof, 
wore insufficient, as not being in compliance with 
sect. 62, which requires notice of appeal to be given 
to the “ ct. of summary jurisdiction.” — Ex p, 
CtJETie (1877), 3 Q. B. D. 13 ; 47 L. J. M. C. 36 ; 
20 W. B. 210 ; suh nom, Curtis v. Buss, 37 L. T. 
538; 42 J. P. 87, D. C. 

AnnotaHorm .—Apld, Westmoro v. l*alno (1891), .39 W. 11. 
463. Reid. H. V. Glainorganslilro JJ., Ex p. Apploguto, 
II. t>. Glamorgansliire JJ., Ex p. Evans (1892), 36 Sol. 
Jo. 232. Mentd. South BtalTuraHhiro Waterworks Co. v. 
Stone (1887), 66 L. J. M. C. 122 ; Lockhart v. St. Albans 
Corpn. (1888), 67 L. J. M. O. 118. 

790- Personal service.] — Personal 

service of a notice of appeal to quarter sessions 
from a conviction under the Licensing Acts is 
not necessary. — B. v, Homkrskt JJ., Ex p, Tal- 
bot (1900). 60 L. J. Q. B. 311 ; 64 J. P. 341 ; 
10 T. L. B. 160, D. C. 

797 . Time for.] — Notice of appeal from 

the judgment of justices under Excise Act, 1827 
(c. 63), should now be given, in accordance with 
Summary Jurisdiction Act, 1879 (c. 49), s. 31, 
within seven days after the day on which said 
judgment was given. — B. v. GLAMOROANeHiUE JJ. 
(1889), 22 Q. B. D. 028 ; 68 L. J. M. C. 93 ; 60 
L. T. 630 ; 63 J. P. 294 ; 37 W. B. 493 ; 6 T. L. B. 
403 ; 10 Cox, C. C. 693, D. C. 

Annotations : — Folld. 11. v. G] am organ Rhiro JJ , B r. Ponly- 
pool JJ. (1892). 61 L. J, M. C. 169. Apld. U. t>. West 
lUdlng of Yorkahlro JJ., Ex p, Ha\\klu8 (189.6), 64 L. J. 
M. C. 192 ; Edelst-en v. L. C. O., 1 191 8] 1 K. B. 81. 

798 . Suffloienoy — Justices’ decision final.] 

— In an appeal against a conviction under 
licensing Act, 1872 (c. 94), s. 13, the justices de- 
cided that the notice of appeal was insufficient. 
Upon an appheation for a rule for a mandamus : 
— Held : the ct. could not interfere with the jus- 
tices* decision. — B. v, Lancashire JJ. (1877), 41 
J. P. Jo. 293, D. C. 

799. Recognisance — Time for entering Into — 
CompUance question of fact.]— (1) By Licensing 
Act, 1872 (c. 94), s. 62, an appeal is given to a 

erson ag^ieved by an order or conviction made 
y a ct. of summary iurisdiction, & by sub-sect. 3, 
applt. is required immediately after ** giving 
notJoe of appeal to the sessions against the order 
or conviction to enter into a recognisance to try 
the appeal, etc. : — Held : the q^uestion whether 
an applt. has duly complied with the requirements 
of the sect, was one of fact to be determined by 
the sessions, having regard to all the circumstances 
of the case. 

(2) The word “ immediately ” means the same 
thing as forthwith,’* 0c implies prompt action 
as speedy as the circumstances reasonably 
admit of. — B. v, Berksbibk JJ. (1879), 4 Q. B. D. 


469 ; 48 L. J. M. 0. 137 ; 27 W. B. 798 ; sub nom. 
Ex p. Tuck, 43 J. P. 607, D. C. 

800. Effect of ento after time — 

Jurisdiction to hear appeal.] — ^By Nummary Juris- 
diction Act, 1879 (c. 49), s. 31, it is provided that, 
” where any person is authorised by this Act or 
by any futme Act to appeal from the conviction 
or order of the ct. of summ^ jurisdiction to a 
ct. of general or quarter sessions, he may appeal 
to such ct., subject to the conditions & regula- 
tions following ” : 

“Applt. shall, within the prescribed time, or, if 
no time is prescribed, within three days after the 
day on which he gave notice of appeal, enter into 
a recognisance . . . conditioned to appear at the 
said sessions & to try such appeal, to abide the 
judgment of the Ct. of Append thereon, & to pay 
such costs as may be awarded by the Ct. of 
Appeal *’ : — Held : a recognisance which has been 
entered into by applt. after the expiration of the 
three days is not void, & the ct. of quarter sessions, 
although by reason of the recognisance being out 
of time it has no jurisdiction to hear the appeal, 
has juiisdiction to estreat the recognisance for 
non-payment of such costs as may have been 
awarded upon the dismissal of the appeal. — B. v. 
Glamorganshire JJ. (1890), 24 Q. B. D. 676 ; 
69 L. J. M. C. 160 ; 62 L. T. 730 ; 66 J. P. 39 ; 
38 W. R. 640 ; 17 Cox, C. C. 45, D. C. 

801. Recognisance estreated.] — 

B. V. Glamoroanshirb jj., No. 800, ante. 

802. Mandamus to justices to 

receive.] — On May 21 a metropolitan police ct. 
magistrate convicted appets. of oOences under 
Finance Act, 1910 (c. 35). On Saturday, May 26, 
they gave notice of appeal. Appets. were in- 
formed at the police ct. &; by prosecutors that if 
they applied to enter mto recognisances on May 29 
they would be in time. They did so, but the magis- 
trate refused to take the recognisances, on the 
ground that they had not applied witliin three 
days after the day on which they gave notice of 
appeal within Summary Jurisdiction Act, 1879 
(c. 49), B. 31 (3). Appets. now moved for a rule 
nisi for a mandamus dii’ccting the magistrate to 
take the recognisances on the ground that the 
question decided by him was not for the magis- 
trate but for quarter sessions. The ct. refused 
the rule. — Ex p. Ashton (1912), 76 J. P. 383 ; 
sub nom. Ex p. Grafton Club, 28 T. L. B. 473, 
D. V. 

C. Penalties^ Forfeitures atid Punishment. 

See Licensing (Consolidation) Act, 1910 (c. 24), 
88. 100-106 ; licensing Act, 1921 (c. 42), s. 14, &, 
generally^ Magistrates. 

803. Application of fines — Borough having no 
court of garter sessions — Separate commission of 
peace.] — On a conviction under 9 Geo. 4, c. 61, 
by justices of a borough which has a separate 
commission of the peace, but no ct. of quarter 
sessions, the portion of the penalty which, by 
sect. 126, is to be paid to the treasurer of the 
county or place for wliich the justices are acting 
must be paid to the treasurer of the county in 
which the town is situate, & not to the treasurer 
of the borough. — B. v. Dale (1853), Dears. C. C. 
37 ; 22 L. J. M. C. 44 ; 20 L. T. O. S. 282 ; 17 
J. P. 68; 17Jur. 47; 6 Cox, O. C. 93, C. O. R. 

Annotations : — Apld. Kid^te Corpn. «. Hart (1868), L. R. 

3 q. B. 244. l^dTwinn v. Mossman (1869), L. R. 4 

£x^. 299. Held. Brown v. Nicholson (1868), 5 C. B. K. S. 

468 ; Candlish v. Simpson (1861), 30 L. J. M. C. 178 ; 

R. V. wrest Riding JJ. Jl9001 1 Q. B. 291 ; R. v. Warwick- 
shire JJ., [190212 K. B. 101. 

804- •] — Where justices of a 

borough, which has a separate commission of the 
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peace, but not a separate ct. of <)uarter sesaioxui 
in. exercise of tbeir summary jurisdiction im- 
poee penalties for offences agaiimt the general 
law, they act for the county & the x>enaltie8 must 
under Summary Jurisdiction Act, 1848 (c. 43), 
8. 31, be paid over by their clerk to the treasurer 
of the coimty or place to the quarter sessions of 
which the appeal from their decision lies ; & it 
makes no difference that the borough has a 
separate commission of the peace. 24 & 25 Viet, 
c. 75, s. 4, which declares that in 9 Geo. 4, c. 61, 
the words “ county or place ** include any borough 
having a separate commission of the peace, though 
not a separate ct. of quarter sessions, o^y 
applies to the power of granting withdrawing 
licenses contained in that Act & does not aiXect 
the application of penalties fixed by 9 Geo. 4, 
c. 61, 8. 26. — Winn t. Mossman (1869), L. K. 4 
Exch. 292 ; 38 L. J. Ex. 200 ; 20 L. T. 672 ; 33 
J. P. 743 ; 17 W. R. 924. 

Annotatioiui : — Apld. H- t*. West Hldlug JJ., [1900] 1 Q. U. 

291. CODld. K. r. \N an\lcknhlro JJ.. 11902] 2 K. H. 

101 . 


Sale without fustloes* Ucense.}— Seot« 1, 
sub-sect. 1, A. («), ante. 


Sub-sect. 2. — Under SIalb of Beer Act, 
1795. 

See Sale of Beer Act, 1796 (c. 113), ss. 14, 16, 
Sale without license .] — See Sect. 1, sub-sect. 1, 
A. (d). 


Sub-sect. 3. — Under Spirits Act, 1880. 

See Spirits Act, 1880 (c. 24), ss. 164, 165 (1), 
156, 157. 


Sect. 11.— UNDER COLONUL STATUTES. 

Sec cases, ir^ra. 


PART xn. SECT. 11. 


r. Tempcraticf Art (O.), 1916- 

Keeping (tquor for sale — jS'cUive wirus,] 
— Uudor Ontario Tonipomnoo Act a 
manufacturer of native winca Ib i)cr' 
rulttod to soil his product, but a pur- 
otiaaor of native wines, if prosec'uti'd 
for having or keeping Ihpior ou ills 
premises for the purpose of sale, barUT, 
or other disposal, iu contravention of 
80c*t. 40, is subject to the oruts laipoHcii 
by sect. — It. v. Naxavkkvu (1919), 

41 O. L. U. 36 ; 13 O. W. N. 120.— CAN. 

fretfumj^ion of iniciUvni 

to scUh-lL V. Lk ('lair (1917), 39 
O. L. 11. 436 ; 12 O. W. N. 163.- CAN. 

n, .] — It. t*. Moray 

(1919). 46 O. L. H. 123 ; 17 O. W. N. 
11 ; 40 J). L. H. 123.— CAN. 

b. .}— It. V . Collin A 

(1920), 48 (L L. 11. 199.- CAN. 

e. .] — Upon a motion 

to quasli a conviction of deft, for 
keeping intoxicating liquor for sale : ~ 
HeUl : tlio po'AseMMion iiy dedt. of the 
liquor concerning which he was bi'ing 
proswuted constituted prtmd facie 
evidence that lie was guilty of the 
offence with whleli he was ciiargod. — 
K. V . Hooan (1920), 47 O. ij . Jt. 243 ; 
18 0. W.N. 56.— CAN. 

d. .] — Proof of 

possession is primA facte evidence of 
guilt, unless accused proves that he 
did not commit the offence. — It. e. 
BoNur (1921), 49 O. L. U. 113; 61 
I>. L. R. 33.— CAN. 

pfesiiTnpiion agaiiwi 

owner of prrmwrj*.}— It. r. RippEir, 
(1916), 38 O L. R. 222.— CAN 

f. — — Ktndence of intention 

to Bell —Price luri found on premute -».\ — 
U. V , Mc’Kkvzir (No 1) (1921), 64 
1). L, It. 222 ; 27 Can. Crim. Cos. 86 ; 
50 O. L. R, 159.— CAN. 


g. Dxminulum of 

fdock .]~~ H . r. United Hhipders, Ltd. 
(1923), 40 Can. Crim. Cas. 18.— CAN. 

h, Beyond reaaonable 

doubt.] — R. e. Nazajucxo (1923), 39 
Can. Crim. Cas. 378.— CAN. 

k. Whether seizure permis- 

zifde .] — ^Intoxicating liquor may besoized 
by an offfoor, if ho bolieves that it is to 
be sold or kept for sale In contravention 
of the Act ; &, If a magistrate finds, 
upon a proper Inveetlgation, that it 
wa« intended tliat the liquor fwLeed 
should bo so sold or kept for sale, he 
may order that it bo forfeited . — IL 
r, LASOLom, R. r. Jookphsox (1920), 
48 O. L. R. 303 ; 56 D. L. R. 259 ; 35 
Con. Crim. Cas. 98. — CAM, 

Vniawful possession of liquor 

— ef innocence-— Onus <m aoeused.] 
— R. o. hmoxjc (1918), 43 O. L. R. *90 ; 


14 O. W. N. 301. —CAN. 

jji, CUmirol must be proved. ] 

-~R. r. Doxiiike (1921), 36 Can. Crim. 
(’as 293.— CAN. 


n. .] — R. V. Williams 

(1917), 27 Can. Crim. Cas. 264.— CAN. 

o. .] — K. e. Hani.ey(1918), 

41 O L. H. 177 ; 13 O. W. N. 220 ; 30 
Can. Cnm. Gas. 03. — CAN. 


p. .]—R.e. Martin (1918), 

I O. L. R. 79 : 13 O. W. N. 187 ; 29 
('an. Ciini. Cas. 189 ; 39 D. L. It. 635. 

—CAN. 


q. Liquor on premises not private 

duH’Utng^hirusc — JhveUtng’house defined. J 
— It. V. Mark Paiak (1921), 48 C. L. It. 
623 : 34 Can. (’rim. Cos. 203 ; 19 

O. W. N. 363.— CAN. 


aa. Flat.] — 11. v. Baird 

(1919), 45 O. L. R. 242 ; 16 O. W. N. 
31.— CAN. 


bb. Apartments in serenui 

story —Atfove ground not ercluswely for 
living purposes.] — R. v. Maker (1920), 
48 O L. R. 182 ; 19 O. W. N. 14 ; 
31 D. L. R, 684.— CAN. 

cc. - — - Dwelling-house also 

pUicc of business.]— It. v. Hannah 
(1923), 40 Can. Grim. Caa. 7.— CAN. 

dd. Booms let to different 

persons ] — R. v. Martel (1920), 48 

O. L. R 347 ; 35 Can. Crim. Cas. 105 ; 

19 O. W. N. 183.— CAN. 


0®, ** Duplex house .*"] — 

One section of wliat is oonunonly 
called “ a duplex house " is a “ private 
dwolllng house within sect. 41 of 
the Act, Sl to have intoxicating Ihjuor 
there is not an offence. — 11. v. Carawell 
(1918), 42 O. L. R. 34 ; 13 O. W. N. 
395 ; 43 D. L. R. 7I5.--CAN. 

ff. MoUnr car.] — R. r. 

Tvguas (1917), 40 O. L. R. 349.— CAN. 

gg^ Liquor on sleigh — For 

removal from duvlling-house.f—lt. v 
Haobn (1920), 47 O. L. R. 384 ; 53 
U. L. R. 479 ; 18 O. W. N. U5.-^AN. 

hh. Liquor in suit case — Jn 

transit to dwelling-house.] — R. v. Kozak 
(1920), 47 O. L. R. 378 ; 18 O. W. N. 
134 ; 53 D. L. R. 309.— CAN. 

kk. Liquor on truck — In 

ir€msit to dwelling-house. 1 — H. r. 
CUAPPI/R (1920), 48 O. L. R. 189 ; 19 
O. W. S. 24.-^AN. 


U. In street.] — R. v. 

HaYTTiv (1920), 48 O. L. R. 494 ; 57 
D. L. R. 532 ; 19 O. W. N. 338.— CAN. 


mm. Effect of concealment 

in dwelling -house.] — B. v. Oouusa 
(1921), 64 D. L. H. 225 : 37 Can. Crim. 
Cob. 06 ; 60 O. L. R. 142. — CAN. 


Question for magistraU. 1 

— R. V. Robajwi (1918). 14 O. W. N. 
IIT ; 29 Csrn. Crtm. Cm, 297.— CAN. 


— - Bo pul dinttnutton of 

lauful stock- - Pri sumidton where iw 
rtndcacf of aalt.] - It, v, PauLKNKR 
(1920),48O.L. R. 500 . 37 D L. lt.349 ; 
34 Can (Yim. Cos. 224 ; 19 O. W. N. 
314.— CAN. 

pp, — — stci>nd offence .] — R. t». 

Joh\hov( 1920), 48U.L. It. 20.1.-~CAN. 

qq. .] - U. r. Newton 

(1920), 18 O. L. R. 403 ; 19 O. W. N. 
219. -CAN. 

rr. — - - - ] H.i’. Manninh 

(1921), 41 Can Crim. Cas. 422.-<JAN. 

It. Jppial] U.v. Bilveh- 

MAN (1922), 38 Cun. Cilm. Caw. 205 ; 23 
O. W. N. 133. CAN. 

aaa. — - .) it c. M ooue(19I7), 

41 O. L. H. 372 , 13 (). W. N. 315. - 
CAN. 

bbb. .] R. V. Kai’LAN 

(1920), 47 O. h. U. 110; 32 D. L. H. 
390 , 17 O. W. N. 4H4. - CAN. 

000, } H. t\ Foxton 

(1920), 48 O L. R. '207 : 19 O. W. N. 43. 
—CAN 

_ J 11. ,j, KOHERNIK 

(1923), 39 Can. (’rliu. Cas. 364.- CAN. 

eee. ('anrassing d' mlicUing 

orders for liquor -Luiuor sttpplud from 
another province I R. V. McLvov 
(1916), 38 U. li. It. 202. “CAN. 

Ilj. .] - u. V. JiVNi n* 

Staunton (1918), 41 o. L. R. 317 ; 13 
O. W. N. 282.“ CAN. 

ggg, - .] R. Tovne 

(1916), 38 U. L. R. 221 CAN, 

hhh. .] It. V Thomvhos 

(1917), 39 O L. R. 108. CAN. 

kkk. - lAquor prescribed by physi- 
cian ~ “ Actual lutd.^"] R. V. McLaKKN 
(1917), 38 O. 1.. R. 416. "CAN. 

m. .HR. Rankin 

(1919), 43 O. L. R. 96; 13 O. W. N. 
367.- <3AN. 

mmm. .U R* 

Ewan (1920), 19 O. W. N. 149. — CAN, 

nnn. Formofifrescriidion.] 

— The name of the iiatlent t he natiiDJ 
of the Illness must be stated so tlmt Uio 
bona jutes may l>o test^,— R. t. 
Weij^obd (1918), 42 O. L. U. 359 ; 14 
(). W. N. 20.— UAN. 

ooo. — — — — Bale of liquor by 
physician,}— R. v. C<>nnolly (1923), 39 
(Jan. (irlm. Ca«, 70.— CAN. 

ppp. Vnlaieful sate of liquor — 

< 'arner delivering for such sate- 
LiabitUy of aurier.]- K. v. Me K WAN 
(1918), 41 O. L. U. 324 ; 13 O. W. N. 
310.— CAN. 


qqq. lAquor in lawful transit — 

Packw-I — Boot. 43 of the Act does not 
require that Intoxloatlng liquor in 
ooume of lawful tnuuiit shall be in 
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8ed. 1 1 Under CoUmicdStatiUeaJl 

sealed packages. The requirement is 
that the yessel or package containing 
the liquor shall not be opened or broken 
& that the liquor shall not bo drunk 
or used dtu'mg the transit. — R. v. 
MoQonboal (1920), 48 0. L. R. 499 ; 
19 O. W. N. 311 ; 67 D. L. R. 476.— 
GAN. 

p. QueaHon of fact for 

ma{rl8trate.] — R. v. Barbt (1921), 61 
O. L. R. 407 ; 67 D. h. R. 389 ; 38 
Can. Crim. Cas. 36.— CAN. 

Q. Order for confiscation — 

Motion to qaaeh — Notice of motion 
wUhin thirty days .] — R. v. McDonald 
( 1921), 36 Can. Crim. Cas. 269.— GAN. 

j.. Jurisdiction of magis- 

trate.] — R. e. Brndeb (1921), 61 
O. L. K. 441 ; 67 D. L. R. 683 ; 39 
Can. Crim. Cos. 72. — CAN. 

t. Search warrantr-^Orounds for 

suspicion must be staled. ] — Re Kobrrnik 
( 1922), 39 Can. Crim. Cas. 48.— CAN. 

a. Seizure in transit through 

province — Consignment as pickles. “] 
— Re Ontario Temperance Act, 
Renaud'b Application (1919), 44 

O. L. R. 238 ; 16 O. W. N. 213.— CAN. 

b. Appeal — Deposit of security 

for costs.} — R. V. SZYNKORUK (1922), 
62 O. L. R. 526.— GAN. 

0 . Conviction for second offence 

— IVfto liable to imprisonment .] — IJnder 
soot. 68 of the Act it is not only a 
licouHoo who is liable to imprisonment 
upon conviction for a second or sub- 
sequent ollenco, but any person con- 
victed of an offence against the Act 
upon proof of a prior conviction. — 
K. V. SovA (1920), 48 O. L. K. 497 : 67 
D. L. K, 740 ; 34 Can. Crim. Gas. 276 ; 
19 O. W. N. 310.— CAN. 

< 1 , Whether export rights re- 

«(rir(cd.T— G raham & Biranq v. Do- 
minion Expresb Co., 11920] 48 O. L. R, 
88 ; 18 O. W. N. 866.— CAN. 

e. Temperance Act {N.S.). 1910 — 
** tiring or cause to be brought " — 
Verson procuring lia^ior for himself .] — 
K. V. Publico VKR (1916), 49 N. H. R. 
86.— CAN. 

f. Keeping liquor for sale — 

Presumption of vnJendeA sale — CMiwi on 
accused to rebut.]— R. v. Hoajuc (1916), 
49 N. B. n. 119.— CAN. 

— pinuliiy of magistrate's 

dexHsUm.y—ll. v. Colliich (1917), 61 
N. B. 11. 64 ; 35 D. L. R. 131.— CAN. 

Ii, Dale must he specified. J — 

R. V. Smith (1917), 60 N. B. R. 198.— 
CAN. 

Ii. Incorporated club.] — 

R. V. B'ieluino (1918), 62 JN. B. R. 98 ; 
40 D. L. R, 246 ; 29 Can. Crim. Cus. 
393.— CAN. 

1. ; Liquors despatched within 

province — From unjiruhibiicd to pro- 
hibited area.] — The Act was cxprosslv 
declared not In force in H. : — Held ; 
not an offenot^ for pltfs., carrying on 
business in H., to send iiitoxloating 
liquors from the city into a port of the 
province In which the proldbltory part 
of the Act was in force. — K elley & 
GLAJasET. Ltd. v. Soiuven (1916), 60 
N. S. R. 96.— CAN. 

m, ■ Second offence — Inquiry as 
to previous conviction — Jf'hen made.h-- 

U. V. Shatpord (1918), 61 N. 8. K. 322 ; 
88 D. L. R. 366 ; 28 Can. Crim. Cas. 
S84,— CAN. 

n. Temperance Act {N.S.h 1918 — 
Seizure of liquor — Seizure in transit — 
ti^ore delivery to eansignee. h--In 
reference to seixuro of liquor in transit 
^e Act does not extend to or authorise 
the seizure of liquor in possession of the 
govt, railway at one of Its stations, 
before delivery to the person to whom 
.it is oonsteod. The seizure of the 
liquor und^ such oirmunztanoes is 
illegal an order for its deetmotion 
must be quashed. — R. v. Fir 
OAI 1 . 0 M 8 Hull (1919), 69 N. S. R. 181 , 
0 AM, 


0. - - Reasonable bdief of i 

qfftoial — Thai liquor to be for sole.}— ! 
R. V. Magee (1921), 64 N. S. R. 310 ; 
67 D. L. R. 470.— CAN. 

aa. .]— McGrath 

V. SoaivEN & McLeod, [1 02 1 1 W. W. R. 
1076 ; 66 D. L. U. 117.— CAN. 

bb. Keeping liquor for sale — 

Fine — When payable.] — McDonald v. 
Smith, [1923] 3 D. L. R. 242 ; 39 Can. 
Grim. Cas. 180 ; 66 N. 8. R. 172.— 
GAN. 

00 . Search warrant — Reasonable 

belief of oMcial — Grounds need not be 
stated. }^W here it is proved on oath 
before a magistrate that there is reason- 
able cause to suspect that intoxicating 
liquor Is stored In any premises or 
place & that such liquor is or has been 
dealt with contrary to the Act, a search 
warrant may bo granted. It is not 
nocosHary that the grounds of suspicion 
should bo made to appear, & the 
warrant Is not bad if tne grounds of 
suspicion arc not stated In the in- 
formation. — Petrie v. Rideout, [1923] 

1 D. L. R. 585 ; 39 Can. Crim. Cas. 
167 ; 66 N. 8. R. 82.— CAN. 

dd. Liquor License Act (Man.) ^1902 — 
CanccltaCum of license — Jurisdiction of 
county court judge.] — Re Somervili.e 
(1910), 19 Man. L. II. 355.— CAN. 

Unlawful consumption of 

liquor — Local option territory — Liquor 
purchased from other than licensee .] — 
11. V. Speed (1910), 20 Man. L. K. 33. — 
CAN. 

ff. Temperance Act (Man.), 1916 — 
Solic iling orders within province — L iquor 
supplied outside.}— -It is not an offence 
under the Act to take orders for liqiior 
In M. provided the liquor is supplied 
from outside of M. — Re Manitoba 
Temperance Act & Great West Wink 
Co., [19171 1 W. W. R. 232.— CAN. 

gg. Liquor prescribed by physician 

— “ Actual need." ]—'R.v. Ritchie, [1920] 

2 W, W. H. 38 ; 61 D. L. R. 662 ; 30 
Man. L. U. 297 ; 32 Can. Crim. Cus. 
303. —CAN. 

bh. Prescripium in blank — 

Prescript urn of ** Scotch."}— H. v. 
LachaN('K, [19201 2 W. W. R. 624 ; 53 
1). L. R. 31 3 ; 30 Man. L. It. 432.— CAN. 

kk. Search of premises — If'ar- 

— Sect. 12 of above Act gives the 
otllcors named thendn the right to 
search witlioiit a warrant, except in 
(liose cases whore sect. 113 must be 
invoked, viz, when tlio search is to 
bo made in a private dwelling-house, & 
when power to break open doors is 
sought. -R. V. Gahan, [1924] 3 

W. \V. H. 933.— CAN. 

11. Vidawful possession of liquor 

— What constitwes.^lt A. with his 
waggon for an agreed price, takes B. 
& Ids paroohwhlchisacase of whisky, & 
which B, puts under the waggon seat, 
to a place as directed by B., A. has no 
possession of the whisky & is not guilty 
of having or keeping liquor under sect. 
49 of the Act, oven for the time that 13. 
loaves the waggon & the parcel in It, 
in order to look for the number of the 
house where it is to bo delivered. — 
K. r. Stein, [1919] 2 W. W. R. 969 ; 
47 D. L. IL 671.— CAN. 

mm. .1 — R. r. Segal, 

[1920] 2 W. W, R. 882 ; 63 D. L. R. 
472 ; 30 Man. L. li. 461.-^AN. 

nu^ Ignorance of accused .] — 

On a charge of unlawfully having liquor 
in a place other than the dwelling- 
house of accused, contrary to the Act, 
It must be shown that accused had the 
liquor in his possession, or charge, or 
control. Proof that liquor was brought 
upon his premises without his know- 
ledge or consent, does not render him 
guilty of an offence. — R. v. Hoffman, 
[19171 2 W. W. R. 839 ; 28 Man. L. R, 
V.— CAN. 

oo. Keeping for sale — Grounds 

for presumption of inlention to seU — 
Onus onooottSsifforeM.] — R.9.BiUDSK, 
[19941 1 W. W. R. 898.--OAN. 


PP, 


— PermUhdlder— Overt act 
• R. OBJLS, (1994) 9 


necessary .] — M _ 

W. W, R. 895.— CAN. 

qq, Forfeiture.}— "R, v. 

Blumos, [1922] 9 W. W. R. 766 ; 38 
Can. Crim. Cas. 68 ; 32 Man. L. R. 
208.— CAN. 

rr. Liquor in leoal plaoe — Proof 

of offence — Onus on _proaecuti(m .] — 
R. V. Galsky, 11923] 4 D. L. R. 706. — 

CAN. 

tt. Seizure permissible — 

But not forfeUvre.lr—B^ v. Rhodes, 
[1924] 2 D. L. R. 821 ; 42 Can. Crim. 
Cajs. 61.— CAN. 

aaa. Conviction charging aUema- 

iive offences — Irregular.} — K. v. Arm - 
strong, [19201 3 W. W. R. 977 ; 30 
Man. L. R. 660 ; 34 Can. Crim. Cas. 
174 ; 66 D. L. R 726.— CAN. 

bbb. Liquor License Act (N.B.), 1887— 
Appeal— Jurisdiction of appellate judge.] 
— appeal from a conviction for 
soiling liquor contrary to the Act the 
appellate Judge has power to adjudicate 
on the evidence taken before the con- 
victing magistrate: or, he may hoar 
the evidence of witnesses other than 
those examined below, or the further 
evidence of the witnesfles already 
examined. — Ex p. Abel (1896), 34 
N. B. R. 121.— CAN. 

000 . Conviction reviewable by 

appeal— Not by certiorari.] — The proper 
way to review a conviction for selling 
liquor contrary to the Act Is by appeal 
& not by certiorari. — Ex p. Ross (1896), 
33 N. B. R. 80.— CAN. 

ddd. First offence — Non-paymenl 

of fine — Whether hard labour alterna- 
tive.}— A magistrate has no power to 
adjudge bard labour in default of pay- 
ment of a fine Imposed for a flrst 
offenoe for selling liquor without license 
under the Act. The ct. will, however, 
amend such a conviction. — Ex p. 
Nugent (1895), 33 N. B. R. 22.— CAN. 
see, ~ 

— Ex p. Melanson I 
660.— CAN. 

til. Liquor License Act iN.ti.),\SQQ— 
Finality of magistruie's decisvm .] — 
Certiorari is taken away in cascis of 
oouviotious for selling without license 
by sect. 104 of the Act. — Ex p. Hebert 
(1898), 34 N. B. R. 455.— CAN. 

ggg^ Disposal of liquor seized. ] — 

It is not necessary for the magistrate 
to specify in his order any particular 

S ubfio hospital to which the proceeds 
orlvod from the sale of liquor seized, 
by reckson of its being iUegalJy kept for 
sale, are to be paid. — R. v. Mc(;>uarrie, 
Ex p. Rogers (1903), 36 N. B. K. 30.— 
CAN. 

hhh. Liquor License Act ^.ti.). 1903 
— Sale of liquor to minor — Form of con- 
viction.}— ll. V. Davis, Ex p. Van- 
Bubkirk (1908), 38 N. B. R. 626 ; 
5 K. L. R. 169.— CAN. 

kjik. . ] — Ii. Wathen. 

Ex V. Vanbuskibk (1908), 38 N. B. R. 
629 ; 6 K. L. R. 169, 463.— CAN. 

Ul. Sale in prohibited hours — 

By licensee.}— R. v. Dugas. Ex p. 
McLkaby (1914), 43 N. B. R. 65.— 
CAN. 

mmm. Finally of maqisAtale's 

decision.] — If the oonvioting magis- 
trate has Jurisdlotlon, there is no right 
to review a conviction for soiling with- 
out lioenae, ooutrary to sect. 62 of the 
Act. — R. V. Carleton, Ex p. MoCrjba 
jm7), 3 K. L. R. 67 ; 38N. B. R. 42.— 

nnn. Defect in minute of con* 

viction—Convichon unaffected.] — R. v, 
Dugas. Ex p. Paulin (1914), 43 
N. BTk 68 .— CAN. 

ooo. — Amendment of conviction.} 
— R. V. O'Bkibn, Ex p. CMambkrlaxn 
(1908), 38 N. B. R. 386 ; 4 E. L. R. 
632.— CAN. 

ppp, CenzURon fee first o#mee — 

Jmpristmmeni in Reu of R. 

PULMT. Jfo P. ICOMlfBAULr, K» p. 


- Enforcement of penalty. ] 
rsoN (1889), 28 N. B. li. 
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T^iit < 1006 ), ST N. B. B. MO: 
9 a. L. B. 17 .— CAM. 

m. O&iwUiUm for oeoond offfnet 

^jOtomee t>f aoniMdLlH-R. v. 
aoNT, Mx p, 8mL4LA (1912), 1 1 B. It. R* 
619 ; 41 N. B. R. SSC.—CAN. 

^ n. IfUoTioaHi%g lAquar Act, 1916 
1916— JPemiSiniT dlruidbefifMUU 
m premUes,] — R. «. Oadt (1918). 45 
N. B. R. 474 ; 41 D. L. R. 630.— CAN. 

0. Righi to c^fUrin keep liquor 

— Phvtician,] — A physician re^larly 
enffoi^ in the practice of his pro^ 
fesBlon has the to obtain liquor 

from any licensee under the Act. ft 
to have the same in his olBoe in sufficient 
quantities to moot his profeesionai 
requirements, ft no limit is set upon the 
quantity that he may have for that 
purpose at one time. — R, e. Ritchik, 
Exp, Bajctkr (1919), 46 N. B. R. 224 ; 
45 D. L. R, 41,— CAN. 

p. Hcttfing liquor for rale — Beer 

license holder — Prosecution, of,] — R. e. 
LtKERioK, Ex p. Woods (1921), 62 
D. L, R. 126 ; 85 Can. Crim. Caa. 39l 
49 N. B. R. 141.— CAN. 

q. Whether appeal — Where 

pecuniary penaUy provided.] — There Is 
no appeal from a oonviotion under the 
Act In oases whore the Act provides 
a pecuniary penalty as the mode of 
punishment tu tho first Instance. — 
R. r. Doukrty (1918), 45 N. 13. R. 
461 ; 42 D. L. R. 102.— CAN. 

r. Whether convieiion amend' 

nhlf.}— A conviction which does not 
show upon its faoo that it was mode for 
some ofleuoe af^ainst tho Act wiUiin 
tho jurisdiction of the trial ma^idstrate 
is not amendable under sect, 126. — 
R- t?. Gk«ner. Ex p. Maillet (1920), 
48 N. B. R, 5.— CAN. 

1, iSumnwne rf* warrant of arrest 

— Whetlter sworn, informatvm fuoessary . ) 

R. V. HOMKR8, Exp. Goraykb (1920), 

48 N. B. R. 60 : 6.8 V. h. R. 109 ; 33 
(Jan. Ciim. Cas. 235. — GAN. 

a. Seizure — Replevin .] — Re* 

plovin does not llo for g^oods in custodin 
leoiSt ft whore liquors wore sohcod by 
an iiwpoct-or under the Act, ft, before 
adjudication, ropIevieHl from idm : — 
IJeUl : the writ of replevin ft tho seizure 
thoroundor must bo sot aside. — W oods 
r. Fixlky (1921), 48 N. B. R. 398.— 
CAN. 

b. Finally of magistrate's 

drosion, } — Althouffli rerti<yrari is (^kon 
awav by sect. Ill of the Act. where, 
in tho opinion of tho ct. of appeal, 
the evidence relied on to Bupport a 
conviction is so palpably lusnfilcient 
ft Inadequate, as to l)e valueless, tho 
conviction will be quashed on certiorari 
w having: been made without Jurls- 

— R. V, Htbkveh. Ex p. Coiikn 
( 1921), 62 D. L. R. 329 ; 35 (^an. Grim. 
Cos. 363 ; 48 N. B. R. 367.— CAN. 

0, Sale for export — Maqudrate's 

ttiscre/ton.)— It. v. Ritchie, Ex p. 
Hand (1922), 70 B. L. R. 78 ; 38 (Jan. 
Grim. Cos, 375. — CAN. 

d. — — Retail liqwr license — Sale 
unihout doctor's prcecrirrfion.)— R. v. 
Bo^rKaxt, (19241 4 1). L. K, 959.— 

•*'^f^Pfrance Act (Sask.h 1917— 
[^lotion by druggisPs assistant — 
R^nolty,) — ^A dnig|^*8 clerk or 
•nsist^t can only be convicted for 
vioUtion of seoG 42 of above Act, ft 
u ^erefore only liable to a penalty of 
•109 ^RcKj&xnedy. [1919)3 W.W. K. 

1. •“ — • Sole of liquor.] — It is a 
broach of sect. 27 of above Act for a 
perron oanying on a liquor export 
busing In 8. to ship liquor from a 
point in 3. to a firm in 8. also carrying: 

•liquor export business there, on 
oa or^r ft payment tlien^or reomved 
pewon that Ann sent from Its place of 
outside the province, suthough 
UquOT Is required only for export 
•• Shaw, (1926) 3 W. W/K. 
•H S M D. I.. B. 6 H.— CAM. 


g. By druggist,] — R. e. 

Saukpsiison. (1931) 1 W. R. 107 ; 
84 Can. Orlm. Cm. 81.— CAN. 

Ii, Peiwl/y.l— R. V. 

I*AWDKBrr, [19201 8 W. W. R, 632.— 
CAN. 

k. BoR drinks containing 

excessive alcohol — Absence of mens rea 
immoteHof.}— R. v. PtKo Ytms\ [1921] 
8 W. W. R. 505.— CAN. 

L Arrest without u’oirord— 

)YLK. 

R. 32 
. Grim 

am. Returns dt records of liquor 

exporter,] — R. v. Rrqina Wine ft 
Spirit, Ltd., R. v. Praibik Drug Co., 
Ltd., 11921) 2 W. W. K. 757 ; 14 

Sask. L. R. 320.— CAN. 

bb, Keeping for sale.] — R. v. 

Hbnoabtnkr, [1919) 3 W. W. IL 320. 
—CAN. 

00. .] — R. r. S^nm, [1921) 

2 W. W. R. 855 ; 14 Sask. L. U. 333.— 

GAN. 

dd. Analyst's certificate .] — Bav- 

BY V. Prince AutBUT MiKRn\L Water 
CO.. [19221 1 W. W. R. 945 ; 38 l^an. 
Grim. Cos. 47 : 15 Sask. L. It. 332.— 

CAN, 

•e. Temperance Act (Sask.), 1920 — 
Conviction for second offence — Provided 
rtndenre of previous coni'iction.) — H. v. 
Kennedy (1922), 39 Can. Grim. Cas. 

62.~CAN. 

£f. Seizure d' forfeiture.] — Wlioro 

tlioro Is found liquor which Is tho sub- 
jtx't-mattcr of an actual or Intended 
violation of tho Act, that liquor Bhall 
bo liable to be forfolted, notwithstanding 
that the violation or tho intended viola- 
tion Is not on tlio part of tho actual 
owner of tho liquor. — Re Rkoina Wive 
ft Spirit, Ltd., (1922) 1 W. W. It. 
96 ; 67 D. L. IG 717 ; 15 Sask. L. R. 
88.— CAN. 

gg, Keeping liquor in unlawful 

place — Other than aivelling'housr — ( 'old 
storage ,] — R. v. Rroina ('old Storaok 
& Forwardino Co., (1921) 2 W. W. 11. 
665.— CAN. 

hh. .) -R. 0. 

RiCHAitDHON, (19241 2 W. W. n. 340 ; 
42 Can. Grim. Cas. 142.— CAN. 

kk. Putdic auiionobile 

garage >— It. v. Hill. (1922) 2 W. W. H. 
11 ; 65 D. L. U. 466 ; 37 Can Grim. 
230; 15.Sask.L. K. 345.--CAN. 

U. Affidavit of tnerUs.}- Tho 

affidavit of merits must comply 
Hlrictly with tho requirements of swf. 
74 of (he Act. A proper affidavit Is 
a condllion precedent to tho right of 
appeal. — It. v. Thompson, [19231 

1 W. W. R. 641; revsd., [1923J 2 
W. W. R. 935— CAN. 

mm. Liqtujr Act (J?.C.), 19)0— Oi?fr- 
rUies municipal bye-laws 1 —Re Lev v 
(1911), 10 B. G. R. 354.— CAN. 

nn. Giwemment Lipwr Act (R.C.), 
1921 — Order of tnierdiclionr— i*rcveniion 
of excessive drinking.]— R. v. Vavih 
(1922), 31 B. C. IL 453 ; 40 Con. Grim. 
Cas. 335.— CAN. 

Q0, Idqunr in prohibited parts 

of inn — lAquor includes beer.y—R. r. 
OoHLETT. (19231 2 W. W. K. 461 ; 
[1923J 3 D. L. it 298 ; 40 Can. Orlm. 
(Jos. 47 ; 32 B. C. R. 210.— CAN. 

pp. irarronf of commitment — 

Vautdity o/.f— A warrant of commit* 
meat made on a oonviotion for an alleged 
infraction of sect. 20 of above Act, 
wtilch is not exprcsscMi hi tho tenns f»r 
tho sect, is bad. — It. e. Juner, 1 1923) 

2 W. W. U. 141 ; 32 B. 0. H. 160.— 
CAN. 

AM. .} — U. fj. BOMKBa, 

(1923) 3 W. W. R. 813.— CAN. 

IT. Unlawful sale — Whai 

amounts to.] — R. v. Gold Beal, Ltd., 
[19221 2 W. W. R. 1219 ; 38 (Jan. (Mm. 

1.— CAN, 

tL ProMbiiion Act (B.C.), 1916— 



n nen permuica,i — ru v. u 
1 W. W. R. 281 ; 56 D. L. 
Saak. L. R. 51 : 35 Can 
C ; 57 D. L. R. 322.— CAN. 


DwetHng-houss — What is.) — R. e. Sit 
Q tnNNr[19l8) 8 W. W. R. 816. -CAN. 

mn, » — — ,] — jt, tj. yguR. 

ri921) 2 W. W. R. 561 ; 89 D. L. R. 
627.— CAN. 

bbb. .)— R. (Renner) 

V, Harwood (1021), 30 B. C,^ 121. — 
CAN. 


ooa. rUegol disposal ofjiquor^ 

Conveyance by auiotnobik — Eorfeiturs 
of automobile.] — Re PROHIBITION AOT 
ft Tosey, [1021) 1 W. W. K. 669 ; 57 
1). L. R. 340 ; 36 Can. Orlm. Cas. 12.— 
CAN. 

ddd. Having liquor in unlawful 

place — What amstltxUes ** Acurinp.'*)— 
B. had liquor In an unlawful place. 
Ho engaged ai)plt. to mo\ o It to another 
place, Apple, know' ho was moving 
liquor. B. acx'Oinpanied him during 
the removal ; — Jltld : the word 

“have,'* as used In the Act. denotes 
possession, ft It must en actual 
physical posHOsslon, whlt’h applt. did 
not have. B. hod poasesalon iv never 
parted W'ith it. — H ioathni v. Dixon, 
(1919) 1 W. W. K. 404.— CAN. 

ete. . } a Joint 

oceiipant of a room In a hotel has a 
bottle ()f whisky thopolu under Ids 
control to stich an extent that he may 
take a drink frmn It wlien ho likes 
though It Is kept in tho coat of amdlior 
occupant, lie luuHt he s/jid to ** have 
liquor ** In a pl<u*t> oilier tliaii a private 
d\velling*l»ouMe eonlrary Htvt. 11 of 
above Aft “ It. r. rLHRY, 11920) 2 
W. W. U. 8hl. CAN. 

fll. Igiuwanceofai'cvscd .] — 

Under stH't. 11 of abovo Act uceusod 
slimild not be oouvictod If, though 
the fact of having tlio Ibiuor l>o ostab- 
INlied. knowledge of having it is satis* 
hwdorlly iicgalived,— H. i\ Li.h Dike, 
11920) i W. W. It. lO.M.- CAN. 

fgg. Unlawful sale- C(mHcli<m 

for second offence quashedr - Amended 
to first offence.) - U. v. Mauhka, 11919] 
2 W. W. H. 378.- CAN. 

hhh. K lunch dge dt conserU 

of hotel-keeper — Sale by employee .] — 
Noiitiikrn Gi.um ft (Jakk go. V. 
WIIIMHTKH, 11919) 3 W. W. 11. 411.- 
CAN. 

kkk. Licensee selling over 

proof- -Mens rea.y- R. v. IVIoKbnzik, 
(1921) 2 W. W. U. 027.— CAN. 

111. A vpeal — Whether charge 

amendalde.] — (Jii appeal from a 
Htiinmury eonvlttlon on a chaige iindtir 
tlio Act of unlawfully liaving Int/Oxi* 
eating liquor in a place of pulmc enUT* 
taimnout ; — Held : an amendment 

should not be allowed so us to make (lie 
charge one of having liquor In a place 
other tlian a private dwelllng-houHo. — 
R. V. CiiDNo Chan, [1U18J 1 W. W. R. 
398. — CAN. 

mmm. — .)—Tl.t). Leahy, 

11920) 2 W. W. n. 95.— CAN. 

nun. A ffidavit of merit — Whether 

required of corismUe b<>dp.)r‘ FlATliEAD 
IIojEL Co., Lti> V. Hew AT, [1919) 

1 W. W. K. 466.- CAN. 

ooo. .) — K, r. Cana- 

dian l*AriEio Wink C'o., Ltd., [1921] 2 
W. W. K. 442.- -CAN. 

ppp. Certificate of analyst — Re- 

quirenumts of.] — H. v. Plaxios Sc 
A lclssm (1920), 29 B. O. It. 16 ; 36 
Can. Crlxii. Gas. 321. — CAN. 

qQA^ Permitting drunkenness on 

premises— IJotel'keeper^s knowledge es- 
sential.] — Aocused cannot lio ctm* 
victod on a charge that, being the owner 
or occupant of a hotel, he did** permit 
ft suffer drunken persons to conisnune 
liquor therein ft did “ permit ft 
suiTor drunken persona to osscuiblo or 
meet therein ** contrary to sect. 24 
of tho Act, where the consumption of 
liquor or meeting of perrons was wltli- 
out any knowledge, oonnlvanoe, care* 
lessness or wilful olindness of ocrused, 
—11, V. Dobik. [1921 1 1 W. W. It. 723 ; 
57 I). L. R. 290 ; 35 Can. Grim. Cos. 
10.--CAN. 
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80 d.ll.-UndwCoUmi€a 8 Mvtet.} 
k* — — JSeorck 0 / premiMea^Woifr^ 
nece0$arv,}-^AXAj}iASi PAomo 
Oo. r. fiUTHEELAND, [19213 1 
W. W. R. 265.— CAN. 

l. IdQUcr Ad(AUa,), 1016 — Keeping 

liQuor /or $ale — Presumption of intention 
to §eU — RebnUal,) — ^Apart from ex- 
ceptional oircTunstanoes a direct draiial 
by a householder havlug in his possession 
in his dwelllnff‘'bouse more liquor than 
the quantity considered reasonable 
under the Act is sufficient to rebut the 
presumption of his having the liquor 
for sale.— R. v. Babb, [1917] 2 W. W. R. 
826 : 28 Can. CMm. CJas. 93; 86 

D. L. R. 102.-~CAN. 

m. .]— Sect. 64 

or the Act oasts upon accused the onus 
of proving that the liquor In his 
possession was not kept for sale, even 
thoi^h the liquor was found in an 
omnibus belouking to a local common 
carrier for whom the accused was 
driver, 8c although the liquor was con- 
siirned to him ec he was carrying it 
nrom the station to his own home. — 
R. V. OOLLINB, [1917] 2 W. W. R. 170 ; 
28 Can. Orlm. Cas. 106 ; 9 Alta. L. R. 
105.— CAN. 

n. . 1 — R. V. 

Mobin, [1917] 3 W. W. R. 693.— CAN. 

p, Location — Sufftdency 

of indiccUion.] — R. v. Mabohinek, 
[1922] 2 W. W. U. 809 ; 60 D. L. R. 
370 ; 27 Can. Crlin. Cas. 228.— CAN. 

p, Omiftaion of word 

irUoxicating/'] — R. v. Nklaon, [1922] 
2 W. W. R. 381 ; 69 D. L. R. 180 ; 37 
Can. Crlm. Gas. 270.— CAN. 

q» Unlawfully giving liguor .] — 

R. V. SOOTT, [1919] 1 W. W. R. 1064.— 
CAN. 

jf. _• Uniawfully offering liquor .] — 
It ^ the offering of the liquor itself 
that soot. 23 of the Act prohibits. 
A more offer to sell liquor not there & 
then available, & as to the possosHlon 
of which there is no evidence Is not 
such sm offer of the liquor. — R. v. 
Norm, [19221 l W. W. R. 360 ; 36 
Can. <Mn. Cas. 140.— CAN. 

t. — Unlawful poMeasion of Wjuor 
— ** Fermented liquor.’*]— There is no 
limitation placed by soot. 24 of the Act 
on the quantity of fonnonted liquor ” 
which a person may have in his awoll- 
ing-houso. — R. V. Nkidio, [1920] 1 
W. W. R. 348.— CAN. 

p, Liounr kept for export 

purposes.] — Soot. 24 of the Act has no 
application once it is established that 
the liquor is kept bond fide for export 
purposes. In such case resort must be 
hod to the Liquor Export Act for the 
prosecution of any alloged offenoe. — 
rL V. BuUdtBR, [1920] 3 W. W. IL 762.— 

b. Acquittal of selling 

liquor — Charge not barred.}— R. v. 
X)INKB, [1922] 1 W. W. R. 972 ; 63 
D. L. R. 609 ; 37 Can. Grim. Oas. 76 ; 
17 Alta. L. R. 387.— CAN. 

. Dwelling-house — Whal <«.] — 

A house Into which the owners take one 

S ersqn to eat & sleep romainB a private 
welllng-house within the Act. — R. 
V. SooTi\ [19171 2 W. W. R. 317 : 11 
Alta. L. R. 163. — CAN. 

fl* TT” f»9wqr prescribed by physician 
— Acluol need.* }— The woi^ ** actual 
Boed are not limits to a sickness 
existing at the moment, but also cover 
the where in the bond fide opinion 
physician a prescription is 
Juatlfled as a proper precaution against, 
or relief from, aliments to which the 
patient is or is likely to be. exposed. — 
lu ». Robb. fl 918 ] 3 w. W. STmO; 
14 Alta* L. R. 118. — CAN. 

•• ''•—Sale by druggial — ConvUiion 
--^urisdiation to hear cmpeol.}— R. v. 
WWNFIELD, [19191 2 W. \VrR. 586.— 

vANe 

f, Search tearroitf— JNusi specify 


partUmlar premises.] — R. e. OiseoN, 
1X9191 1 W. W. R. 614.— CAN. 

g, Issue subject to 

magistrate*$ discretion — Reasonable 
grounds for suspicion .] — R. v. Beown, 
[19221 8 W. "W: R. 439 ; 69 D. L. R, 
308 ; 88 Can. Orim. Cas. 149.— CAN. 

h. .] — Before 

Issuing a search warrant under sect. 
79 a ma^trate is bound to exercise 
a judloied discretion &. to enable him 
to do so, he must be informed by an 
officer under oath of such facts & 
circumstances as will enable the 
ma^trate to form his own opinon 
that there is a reasonable ground for 
belief that liquor is being kept lor 
sale. The mere statement under oath 
of the officer’s belief is sufficient.— 
R. V. Moore, [1922] 1 W. W. R. 629 , 
63 D. L. R. 472 ; 37 Can. Grim. Cas. 
72 ; 17 Alta. L. R. 603.— CAN. 

aa. Seiamre of liquor — Right of 

bailee to recover — Where oamer*s right 
primd facie Tau/ul.}— O oitschalk v. 
Hutton, [19221 1 w. W. R. 69 ; 66 
D. L. R. 499 ; 36 Can. Grim. Cas. 208 ; 
17 Alta. L. R. 347.— CAN. 

bb. Proof of intoxicating nature. ] 

— It. V. Edmonton Wine & Spirit Co., 
[1922] 1 W. W R. 348 ; 36 Can. Crim. 
Cas. 138.— CAN. 

CO. Conviction for several offences 

— Several offences charged — Particulars 
of one only given.] — A conviction for 
offonoes against the Act based upon an 
Information charging more than one 
offence but giving the particulars re- 
quired by sect. 42 in respect to only 
one, is bad. — R. v. Aitken, [1917] 2 
W. W. R. 781 ; 11 Alta. L. R. 673 ; 28 
Can. Crlm. Cos. 227 ; 37 D. L. R. 630. 
— CAN. 


dd.- 


^ Joint offence — Convictioninay 

(LESLIB) V. MA1U30V10U 

[1923] 2 W. W. It. 976.— CAN. 

••• Supplemented by Dominion 

order -in-council — lender which charge 
laid.] — Dominion order-in -council, No. 
689. as supplementary of the provincial 
prohibition Acts has no applloation to 
a transuotlon which is a contravention 
of the above Act, & whore the facts 
constitute an offence under the i)ro- 
vlucial law the charge must bo laid 
thereimder & only the penalties thereby 
provided imposed. — R. v. Btonk, 
[1918] 8 W. W. R. 1 ; 30 Can. Crlm 
Cas. 11.— CAN. 

If. Liquor Act (Alta.), 1022— Liquor 
consumed on premises of sale— For- 
feiture — ForJcUurc mitst he specifically 
claimed .] — K. v. MoMicken, [1923] 3 
W. W. R. 879.— CAN. 

gg. Liquor Control Act (Alta.), 1924 — 
“ Quest room.**] — An hotel-keeper who 
resides in Ids own hotel is not entitled 
to have liquor in the room occupied by 
him as his residence since such room is 
not a " guest-room ” within the Act. — 
H, V. Zawish, [19241 3 W. W. R. 669.— 
CAN. 

hh. Appeal from inaoistrate*8 

decision.) — An appeal lies from the 
dismissal by a magistrate of an informa- 
tion charging the unlawful keeping of 
liquor lor sale contrary to the Act. 
A preventative officer of the Liquor 
Control Board or a member of the 
Alberta provincial police, who has laid 
such information, has a right to take 
such appeal. — ^M atlor t>. Lessard. 
[1924] 3 W. W. R, 873 ; IX925J 1 
b. L. R, 239.— CAN. 

kk. Canada Temperance Act, 1878 — 
Limiloitan of time for prosecution,] — 
E^^.^Hopper (1888), 27 N. B. R, 496. 

U, 1 — p. Kennedy 

(1888). 27 N. B. ll 493.— CAN. 

mm. .j — AooDvlotion under 

the Act for selling intoxicating liquor 
•* within three months previous to ” 
the day the proeooution was com- 
rnenoed. is valid. — Bx p. Gallant i 
(ISaiTil N. B. R, 506.— CAN. 

WL Information must be laid * 


before itvo Jusiiees,] — Is imperative, 
under sect. 105 of the Act, that an 
inlonnation thereunder be laid before 
two justioee, & that they both be named 
in the summons. — R. v. Bambat (1885), 
11 O. R. 210.— CAN. 

00, .] — R. V, ETTlNaKR 

(1899), 32 N. S. R. 176.— CAN. 

PP. Lday in issuing summons.) 

— Where an information imder the Act 
was laid within three months after the 
offence, but no summons was Issued 
thereon for a year & fourteen days after 
information laid : — Held : the delay 
in isBuing summons did not deprive the 
magistrate of Jurisdiction. — R. v. 
Peck, Ex p. Beal (1910), 40 N. B. R. 
320 ; 9 E. L. R. 601.— CAN. 

qq. .] — R. V. Peck, Ex p. 

O’Neill (1910), 40 N. B. R, 339 ; 9 
E. L. R. 624.— CAN. 

rr, One second offence only.] — 

There cannot be more than one 
“ second ” offence under the Act. — Ex p. 
Wilbur (1892), 31 N. B. R. 678.— CAN. 

tt. Two offences — Third under 

amending Actr— Conviction for third 
good.}— Ex p. Staples (1911), 40 
N. B. R. 378.— CAN. 

aaa. Wheiher conviction amende 

able — Penalty excessive.] — Under sects. 

117 & 118 of the Act, the ot. has no 
power to amend the conviction when 
the penalty imposed is greater than the 
Act authorises ; but such conviction 
is invalid. — R. v. Rose (1882), 22 
N. B. R. 309.— CAN. 

bbb. .] — R. V. Gavin 

|1^97), 30 N. S. R. (18 R. & G.) 162.— 

0 CO. Uncertainly.] — Re 

Hickey, R. v. Blair (1884), 24 

N. B. K. 72.— CAN. 

ddd. .] — A conviction 

stated that deft, had sold ” spirituous 
or other intoxicating liquors.” & the 
proof was a sale of brandy. The 
conviction was amended under sect. 

118 of the Act by striking out the words 
” spirituous or other.”— Rc McCarthy, 
II. V. Blair (1884), 24 N. B. R. 71.— CAN. 

• 09 . Surplusage.] — Ex p, 

Russell (1886), 25 N. B. R. 437.— CAN. 

iff. Double offence.] — Re 

Doyle, 11. v. Dewar (1891), 30 N. B. R. 
248.— CAN. 

ggg. Variance from minute 

of adjudiccUion.] — Ex p. ConwaY 
(1892), 31 N. B. R. 405.— CAN. 

hhh. V variance frominforma- 

tion.] — H. V. Bennett (1883), 3 G. 11. 
45.— CAN. 

kkk. .] — R, V. Hodoins 

(1886), 12 G. R. 367.— CAN. 

111. .] — Taylor v. Mar- 

shall (1856), 3 N. S. R. (2 Thom.) 10. 

—CAN. 

mmm. Conviction for firsi offence 

— Form of. ] — Re Dwy'er, R. v. Sullivan 
(1884), 24 N. B. R. 149.— CAN. 

nnn. PenaUy.} — R. v. Kay, 

Ex p. Cormier (1906), 2 E. L. R. 164 ; 
38 N. B. R. 3.— CAN. 

ooo. Mode of enforcing 

penalty.]— JL v. Whitino (1908), 43 
N. S. R. 332.— CAN. 

ppp. Imprisonment .) — 

An amendment to the Act, authorising 
imprisonment without the option of a 
fine for a first offenoe, appUee to 
localities that had adopted the Act 
prior to the amendment. — R. v. Kat, 
Ex p. Landry (1907). 38 N. B. R. 332 ; 

4 E. L. R. 221.— CAN, 

■ Conviction aa for first offence 

previous offence to he 

cAorped.] — It Is not necessary to sus- 
tain a conviction as for a first offence 
under seot. 115 of the Act, that a 
previous oonvlotion should be charged. 
—Ex p. Kelly (1889), 29 N. B. R. 
130.— CAN. 

rrr. Comvidian for second offence 

— Aoaussdnotprtsenl at hearing.}— -iJedl, 
may be oonvioted of a second attmoe 


—fl^Sethcr 
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imdef Mot. IM of the Act, tboi«h ha 
ia not preei^ at tha trial to be naked 
M to a prerions oonTiotlon . — Ex p, 
OnoTxa, Jto p. Mc1>okaid (1884), 24 

N. B. R. 57.-~€AN. 

h. Whm inquiry made — 

A$ to prwious ooi«eicn<m.l^R. v. 
Edoar (1888), 15 O. R. 142.--CAN. 

It Imprimmmeni in default 

0/ digtregg^h^JL V. Boylb (1886), 12 

O. R. 547.— <5AN. 

L ConxittUm for third offence — 

Proof of preoioug offenceg,} — R. v. 
Btkrvbs, lb p, Gogan (1915), 43 

N. B. R. 285.— CAN* 

m. Of gimilar nature.] 

— ^There la no power to pimiah aa tor 
a third offenoe under the Act unless 
there have been two prior oonvlotions 
for olTonoee of the same nature. — 
R. V. Clark (1888), 16 O. R. 49.— CAN. 

n. Conviction for fourth offence 

— Inquiry ag to previous convictions. J — 
R. V. O’Hkarox (1901), 34 N. B. B. 
491.— CAN. 

o. Several oonvicliong — Though 

offences on same dop .] — Ex p, Perkins 
(1890), 30 N. B. R. 15.— CAN. 

p. Conviction — Coets d? charges 

imduded in.)— R. v. Ferris (1889), 18 

O. R. 476.— CAN. 

q. . ) — Ckists cannot be 

included in a oonriction under the 
Act.— R. V. Oakes (1889), 21 N. S. R. 
(9 R, A G.) 481.— CAN. 

r. .] — A conviction 

under the Act may include the costs 
A charges of the commitment & con- 
veyinK deft, to gaol in default of dla- 
treas . — Ex p. Sheiian (1891), 29 

N. B. R. 133.— CAN. 

t. .1 — It Is an excess 

of Jurisdiction, In a conviction imdor 
the Act, to award costa other than those 
provided for by 52 Viet., o. 45, s. 2. — 
Ex p. BOURQUE (1891), 31 N. B. K. 
509.— CAN. 

a. .] — It Is not an 

exoess of Jurisdiction In a conviction 
under the Act to award costs other than 
those provided for by 62 Vlct., o. 46, 
H. 2.— Er p. Howard (1893), 32 N. B. R. 
237.— CAN. 

b. .1— R.e. Vantassel 

11894), 34 N. S. R. 79.— CAN. 

o. .] — Ex p. Ray- 

worth (1896), 34 N. B. R. 74.— CAN. 

d. First offence .] — 

In a conviction under the Act for a 
first offenoe of unlawfully selling intoxl- 
eating liquor, the costs of commitment 
A conveying deft, to gaol. If the flue 
& costs are not levied by distress, are 
In the discretion of the J ustice . — Ex p. 
Whalen (1892), 29 N. B. R. 144.— 
CAN. 

•. Finality of inagistrale*8 

decision .] — R. v. Wallace (1883), 4 

O. R. 127.— CAN. 

£. V. Eu (1886), 13 

A. R. 526.— CAN. 

g. .} — The refusal by a 

Justice to allow deft, to give evidenoe 
on the trial of an information under the 
Act, is a matter going to the Justice’s 
Jurisdiction, Sc therefore a certiorari 
will He to remove the conviction. — 
Ex p. Leoerk (1888), 27 N. B. R. 292. 
—CAN. 

; whether an 
appeal lies from a oonvictlon under the 
Act.— Be Kelly (1888), 27 N. B. R. 
553.— OAN. 

bb, .}— Certiorari having 

been taiten away in proceedings for 
Tlolaiion of the Act, a oonvictlon for 
selling liquor will not be interfered 
with, though there is no evidenoe of the 
offence ohanred, the magistrate having 
Jarlsdlotion by the Act over the subject- 
matter of the offenoe, dt, by tbe 
information, over the offenoe charged. — 
Daley (1888), 27 N. B. R. 129.— 


.] — R. V . Beret (1916), 

38.0. L. R. 177.— €AH. 


48: — oahtin, r, 

e. Wrrsr (1917), 89 O. h. R. 20.— 
GAN* 

•a. Absence of tnopiafrates— 

Meaninp of .} — ^The word absence '* 
In sect. 105 of the Act did not neoessarily 
mean actual absence from the place of 
trial, but would apply to a case where 
the original Justioee had, for some cause, 
become Incapable of acting on the 
hearing. — Btrnr v. Arnold (1884), 
24 nTb. B. 161.— CAN. 


H, Keeping liquor tor sale — 

Presumption of intention to seO.> — 
The presumption of keeping liquor for 
sale created by sect. 119 of the Act 
arises only where appliances tor the 
sale of liquor, together with liquor, 
are found in munlol pall ties in which 
a prohibitory bye-law under the Act 
is in force. — R. v. Walker (1887), 13 
O. R. 83.— CAN. 


gg. Evidence of.] — Deft. 

was charged with the oiTenoe of keeping 
liquor for sale. Evidence was given of 
the finding of oortain of the appliances 
mentioned in sect. 119 of the Act : — 
Held : apart from the presumption 
created by that sect, upon the finding 
of such appliances, such finding was 
evidenoe of a keeping for sale, of the 
weight of which the magistrate was the 
proper Judge. — R. v. Brady (1886), 12 
O. R. 358.— CAN. 


lih. Evidence of — Actual 

sale .] — Evidenoe of a sale of intoxi- 
cating liquor will sustain a conviction 
for keeping liquor for sale . — Kx p. 
Grieves (1890), 29 N. B. R. 543.— 
GAN* 

Partners — Pcnolly im- 
posed snyerally.] — Kx p. Howard & 
(.’RANGLK (1885), 25 N. B. R. 191.— 
CAN. 

U. Charged altered from 

selling — In absence of accused.}— Ex p. 
Doherty (1895), 33 N. B. R. 15.— 

CAN. 

Cfuirge altered to selling 

— in ahsewe of arctuted.] — R. v, Kay, 
Ex p. Mklanhon (1908), 38 N. B. R. 
302 ; 4 K. L. R. 514.— CAN. 


nn. Destruction on con- 

victum .] — A oonvictlon for soiling docs 
not authorise the mogistrato to con- 
demn liquors Botzod under a search 
warrant to bo destroyed ; sect. 109 
of the Act only applied to convictions 
for keeping for sale. — Patton v. 
McDonald (1891), 30 N. B. R. 523.— 
CAN. 

oo. .1 — R. V. Hkffbrnan 

(1887), 13. O. R. 616.— CAN. 


pp, .] — Kxp. Jones (1891), 

31 N. B. R. 78.*“<3AN. 

qq. Supplying liquor for safe.] — 

Ross V. Goade (1907), 4 E. L. R. 51. — 

CAN. 


rr. Sale of limwr — Absence of 

evidence of sale .] — There being no 
evidenoe tliat any bovoras^ of an 
Intoxicating character had been sold 
Sc therefore no evidenoe to support a 
conviction under the Act, for selling 
intoxicating liquors : — Held : the 
magistrates had no Jurisdiction, Sc 
the oonvlotlon was quashed. — R.. v. 
Beard (1887), 13 O. II. 008.— CAN. 

tt. No jurisdiction to impose 

hard labour.] — R. v. Waivsh (1883), 
2 O. R. 206.— CAN. 

.] — R. V. Tucker 

(1888), 16 O. R. 127.— GAN. 

lAability of purchaser.] 

— R. r. Heath (1887), 13 O. R. 471.— 
CAN* 

eeo. .J — A pnrehaaer 

of intoxicating liquor, sold In violation 
of the Act. is not liable to be punished 
as an aider, abettor, counsellor or 
procurer. Sc may therefore be committed 
for contempt for refusal to testify as 
to such saik ^Exp. Barker (lo91), 
30 N. B. R. 406.— 
ddd. Destruction order — Necessity 


for informoHon St 

An order for the destmotlon of liquor, 
without an information upon which to 
baso a search warrant. Is bad. — R. v. 
Dibblkv, Ex p. Kavanaob (1890), 
34 N. B. R. 1.— GAN. 

By ufhom executed .] — 

Kx p. McClLBAVB (1881), 20 O. L. T. 
89.— CAN. 

Rf. R. V. Lawlor, 

Ex p. Doyle (1916). 44 N. B. R. 244 ; 
27 6m. Crlm. Cas, 489.— GAN. 

ggg. IjocaHon outside juris- 

dfe/lSH,]— a r. WooDLOCK (1896), 29 

N. S. a (17 a Sc G.) 24.— GAN. 

hhh* Search vxarant — Sunday 

carcuWoit invalid .] — ^A search warrant 
under the Act oamiot be executed on 
Sunday. — a v. Lawlor, Ex p. WiLUa 
a916). 44 N. B. a 347 ; 27 Ceax. Crim. 
Cos. 383.— CAN. 

kkk. HAen issued. ] — Before 

any complaint a charge was made 
against deft., a search was issued 6c 
executed, Sc evidenoe obtained upon his 
premises, under which bo was con- 
victed : — Held : a search warrant under 
the Act Is a proceeding to sustain a 
charge made for an offenoe committed 
against the Act. Sc not a proceoding 
taken upon wliioh to found a charge to 
bo mode in case liquor is found on the 
premises. — 11. v. Doyle (1886), 12 

O. U. 347.--CAN. 


Ill, .} -Townbiibnd V. 

Cox. C. R., 11907] A. C\ 26.— GAN. 

mmm. JteqtHsUcs of.y -R. 

V. Walker (1887), 13 O. R. 83.— CAN. 

nnn. .] — (Jalijhew v. 

Pktkrhon (1887), 20 N. 8. U. (8 11. 
& U.) 222 ; 8 C. L. T. 397.— GAN. 

ooo. Source of information — 

Pefusal to dixntlge in p^>uri.] — R. t». 
Hproulk (1887), 14 O. II. 376.— CAN. 

ppp, I*rocedure — Effect of lAquor 

License Act, 1883.}— Fa; p. Coleman 
(1885), 23 N. B. R. 574.— CAN. 

qqq. AS usf be str icily adhered 

h>.J— ^ndor sect. 107 of the Act It 
is Imperative upon the moftlstrato to 
adopt the procoduTi' specially made for 
oaries under the Act, the express pro- 
visions in that taking the matter 
out of the ordinary conrMo laid down in 
the Summary Convictions Act. — H. v. 
Raltku (1887), 20 N. S. R, (8 R. & G.) 
206 ; 8 C. L. T. 380.— CAN. 

nr. JnspcHor's fees.]—KT p. 

M(X;ullY (1893), 32 N. 13. U. 126.— 
CAN. 

ttt, Parish court commissioners 

— J urisdlrtion.y—A parish ct. oomr. lias 
Jurisdiction to try offoncoB under the 
Act. — 11. V. CI.AUKHON, Kx p. Hates 
(1910), 40 N. B. R. 303 ; 10 1C. L. R. 
10.— CAN. 

aaaa. Fines recoxjerdble under — 

Disposal of. ] — Semble : the Informer, 
undfor the Act, may be ontillod to half 
of the fine.— R. v. Kijcmi* (1885), 10 
O. K. 143.— GAN. 


bbbb. .]— Leeds Sc 

Grenville TTnited Counties v. 
Broukvillb Town (1891), 18 A. R. 
548.— GAN. 

oeoe. Canada Temperance Ac/,] 906 — 
•' Carriage dt transportaiion of tiquftr,**] 
— R. eVvERiiEHa, jl922] 3 W. W. R. 
728 ; 69 V. L. R. 711 ; 38 Can. C'rlm. 
Cas. 233. -GAN. 

dddd. ** Transportation " — Dis- 

tinguished from ** exportation.**} — R. v. 
Yarrow (1922). 61 O. L. R. 509 ; 69 
D. L. R. 565 ; 38 Can. Crlm. Cas. 269 

—CAN. 


••M. P. E. Island Prohibition Act — 
C<m/lscation of liquor .] — Matthews v. 
Jenkins (1907), 3 K. L. R. 577.— GAN. 

tat Intoxicating Liquor Act (N.I.), 
1923 — Licensed prenHses — What sola 
on.y—11. V. Boyd, 11925] N. 99.— m. 


gffgg. PrbhibUedtarea — For transporta- 
iion purposes.^R. v. Tunnheih, 
11919) 1 ^ W. R. 480.— CAN. 
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SedAl.-^-^UnderColonuU status 

q, .}—R. V. MoManits, 

[1919] 3 W. W. R. 190.— CAN. 

y, T — Roux V. Hbwat, 

[1919] 1 W, W. R. fiSO.—OAN. 

t. Oonveyance of liquor to local option 
area — Prohibited except to licensee .] — 
R. V. Ritohib (1911), 21 Man. L. R. 
265.— CAN. 

a. Keeping liquor for export — Whether 
prohibilable by provincial government .] — 
A provincial lecrlHlatnre has not the 
power to prohibit the keeping of liquor 
within the province for export to other 
provlnoes or foreign countries . — Be 
Hudson's Bay Oo. & Hkffkrnan, 
[1917] 3 W. W. R. 167 ; 10 Sask. L. R. 
322.— CAN. 

b. Tavern License — Kxoessive sale 
under.y-U. v. Lampqibb & Orb (1908), 
17 0.L.R.244; 12 O. W. R. 686.— CAN. 

0 . Cancdlalion of license — Juris- 
diction .] — Liquor Lloense Ordinance 
(Alta.), 1 898, s. 67, oonfors upon a J udgo 
of the Supremo Ct. power to direct the 
canoollation of liquor lioonses which 
have been obtained in violation of 
sect. 37, as amended by Liquor License 
Act, 1907, 8 . 14. — Finsrtu v. Rylkv 
Hotkd Oo. (1910), 31 O. L. T. 194 ; 43 
8. 0. R. 646 ; (loll), 44 S. C. R. 321.- 
OAN. 

d. Patent medicine — Certified seller- 
Excess of alcohol.] — R. v. Druowjiht 
S uNDRrBM Oo., Ltd., [19171 1 W. W. U, 
681 ; 27 Gan. Orim, Oaa. 346.— CAN. 

< 1 , Proof of right to sell.] — 

R. V. Betx & Barron, Ltd., [19221 
2 W. W. R. 611 : 69 B. L. R. 95 ; 37 
Can. Grim. Gas, 246.— CAN. 

f, Sale to prohibited persons .] — It la 

an offence to supply liquor to a pro- 
hibited person even though the liquor 
is not tor the prohibited peraon'a own 
consumption. Supply includes mere 
delivery . — Ex p. Jonkh (1906), 6 

8. n. N. 8. W. 313 ; 23 N. 8. W. W. N. 
03,— AUS. 

g, Indian —Quarter -breed.) — 

Deft, was oonvlotod for selling iutoxi- 
oatiug liquor to an Indian. The al loged 
Indian was a quarter- breed, & thort> 
was nothing to show that deft, know or 
suspected that N. waa reputed to belong 
to a particular band or followed the 
Indian mode of life : — Held : con- 
viction qufished. — -R, v. Huoukr (1906), 

12 B. G. R. 290 ; 4 W. L. R. 481.— CAN. 

h, Authority of Indian aaent 

to comrirt.] — U. v, MoHitoh (1907), 

13 B. O. H. 221 ; 7 W. L. It. 2.63.— CAN. 

V. 

MoKknzie (1884), 6 O. H. 165.— CAN. 

L U. V, MoAuucy 

(1887), 14 O. R. 613.— CAN. 

m. .1--^ ll. V. Grrbn (1888), 

12 P. K. 373.— CAN. 

n. .]—Kx p. Hn.L (1801), 

31 N. B. R. 84.— CAN. 

o. V. Gray (1906), 

8 W. L. K. 564.— CAN. 

p. Godin (1021), 

36 Can. Grim. Gas. 191.— CAN. 

aa. Coloured person.}— R. v. 

Lai Wind (1912), App. 1). 260.— S. AF, 

bb. .1 — R, V. OPPBXiMAN 

(1916), T. P. D. 621.— «. AF. 

00. V. Burt (1013), 

0. P. D. 76.— S. AF. 

dd. .] — R. V. Jackson 

(1017), App. D. 556.— S. AP. 

St. ,1— R. V. Lifsohitz, 

[1918] T. P. D. 203,— S. AP. 

if. .] — RjcNAiH) V. Durban 

CiiTKF CONSTABIJS (1921), 42 N. L. R. 
354. -HS. AF. 

gg. Notice by wife — Forbidding 

sale to husband.] — Gub isoN v. Williams 
(1876), 27 O. P. 93.— CAN. 

hh, .] — Austin v. 

Davis (1882), 7 A. R. 478.— CAN. 

kk. .1 — Northootbv. 

Bkunkbb (1887), 14 A. R. 364.— GAN. 

U, Thornlry V, 

RbiLLY (1890), 17 A. R. 204.— CAN. 


mm. Sale of liquor — Onvessdonlake.] 
— R. V. Mbiklbham (1906), 11 0. L. R. 
306 ; 6 O. W, R. 945.— CAN. 

nn, jveor public works.] — Bond 

V. Conker (1889), 16 O. K. 716 ; 16 
A. R. 398.— CAN. 

OO. .)— R. v, Irwin (1908), 

16 O. L. R. 464-; 11 O. W. R. 728, 730. 
—CAN. 

pp. Without license— lAabilUy of 

owner of premises.}— B. v. Bradlky 
( 1911), 20 O. W. R. 33; 3 O. W. N. 
68 ; 19 Gan. Grim. Gas. 110.— CAN. 

qq. Whether more than one 

person punished.}— B. v. Martin (1916), 
33 W. L. R. 809 ; 9 W. W. R. 1317.— 
GAN. 


Evidence of consumption 

on premises ,] — In a prosecution for 
selling liquor without a license, once 
consumption of liquor on accused's 
promises Is admitted, the magistrate 
luiist treat the ovldenoe as conclusive 
of a sale & convict. — R. v. Himuluk 
(1915), 31 W. L. R. 577.— CAN. 

tt. Proof of sale .] — 

Tenekidib V. R. (1906), T. S. 771.— 
S. AF. 


aaa. Right to analysis .] — 

R. V . Stepiienbon (1912), 23 O. W. R. 
269 : 4 O. W. N. 272 : 8 D. L. R. 104. 
—CAN. 

bbb. Executory contract .] — 

R. V. Lawdkrh (1912), 21 O. W. R. 
247 ; 3 O. W. N. 669 ; 2 D. L. R. 105. 

—CAN. 


000 . Soft drinks — Sxtbter- 

fugc.] — R. V. IlicnARDSON (1891), 20 
O, U. 514.— CAN. 


ddd. Summons — Whetber six 

days* service.] — Ex p. ('olL (1854), 
8 N. B. R. (3. AU.) 48.— CAN. 

000 . Information not on 

oath— Effect of .] — It. v. McConnell 
(1843), 6 O. a. 629.— CAN. 

f f f . 1 nformat io7i — Form of. ] 

—11. V. Hazen (1893), 20 A. ll. 633.— 
CAN. 

ggg. Infor)natio7i> vague .] — 

11. V. Ferguson (1834), 3 O. S. 220. — 

CAN. 

bhh. InfonmUUm defective. ] 

— U. V . Cavanagu (1877), 27 0. V. 537. 

— CAN. 

kkk. Non-appearance of 

infornuini — No objection made. ] — Ex p, 
GOUilNU (1879), 19 N. B. R. 47.— CAN. 

Convict i(m under local 

option bye-law.] — R. v. Lkaoh (1912), 
21 O. W. It. 919; 18 Gan, Grim. Gas. 
487.— CAN. 

mmm. Cxmvieiion for first 

offence - Penalty .] — It. v. Hazen (1893), 
20 A. R, 633.— CAN. 


nnn. Whether conviction 

atnctidable.] — Ex p. Black (1879), 
5 V. L. K. 183.— AUS. 


000 , — lie Wattr, Re 

Emery (1870), 5 P. R. 267.— CAN. 

PPP, Contriciion — Form of.] 

— On a conviction for selling liquor 
without a license. It Is not necessary 
that the oonvlotlon should contain 
an adjudication of forfeiture of all 
liquor in doft.'s possession . — Ex p. 
Fihknmongkr (1900), 21 N. S. W. L. R. 
387 ; 17 N, S, W, W. N. 160.— AUS. 


qqq. •] — R- v. 

FRKNon(184S),4N.B.R.(2 Kerr) 121. 

—CAN. 


nr. •] — Fx p. 

Clifford (1854), 8 N. B. R. <3 All.) 
10,— CAN, 

ttt, .] — Fx p. 

Brekzb (1866), 8 N. B. R. (3 All.) 
395.— CAN. 

nggm , ] — R. ty. 

Kino (1869), 20 C. P. 246.— CAN. 

bbbb. .1— R. t>. 

Stbachan (1869), 20 C, P. 182.— CAN. 

eeao. — — — — R. v. 

QubbnsOOUNTY JJ. (1875), 15 N. B. R. 
(2 l>ug,) 485.— CAN. 


dddd. 


King (1893), 25 N. 8. R. (18 R. & G.) 
488.— CAN. 

ooae. — Dismissat by police 

magietrate — Whether appeal.]— No ap- 
peal lies from an order of a police 
magistrate dismisaing a charge of selling 
intoxloating liquor without a lloense, 
contrary to the Liquor Lloense 
Ordlncmoo (Alta .). — Rc MoCallum v. 
Hurry (1911), 17 W. L. R. 533 ; 
3 Alta. L. R. 342.— CAN. 

ffff, Jurisdiction in two 

justices — Effect of trial by one .] — 
Graham v. McArthur (1866), 25 

U. O. R. 498.— CAN. 

gggg, ,] — R. V. 

Wilson (1894), 2 Terr. L. R. 79. — ^AN* 
hhhh. Penalties — Bow re- 

coverable.] — R. V. Armstronq (1864), 
11 N. B. R. (6 All.) 81.— CAN. 

kkkk. Imprisonment with 

hard labour — Oonvicticn invalid.] — R. 

V. Allbright (1881), 9 P. R. 25.— CAN. 

1111. Imprisonment in default 

of distress .] — R. v. Hartley (1890), 
20 O. R. 481.— CAN. 

mmmm. Imprisonment in 

default of payment of costs.] — R. v. 

Harsuman (1878), 14 N. B. R. (1 Pug.) 
317.— CAN. 

nnnn. On Sunday. ] — R. v. Roddy 

(1877), 41 U. O. R. 291; 1 Cart. 709.— 
CAN. 

0000 . During prohibited hour 8 .] — 

Ex p. Sexton (1919), 19 S. R. N. S. W. 
51 ; 36 N. S. W. W. N. 24.— AUS. 

pppp. Wficn punishable by 

imprisonment .] — R. v. Black (1878), 
43 U.C. H. 180.— CAN. 

qqqq, jgy Ucenscd brewer in local 

optum area — To person outside .] — 
R. r. Wright (1915), 8 O. W. N. 56 ; 
33 O. L. R. 237.— CAN. 

rrrr. Hy chemist — Consumption in 

shop.y—Ti. V. McCay (1893), 23 O. R. 
442.— CAN. 

tttt. Omission to enter sale 

in book .] — The nen-ontry in a book 
of a lawful sale of liquor by a chemist 
dooH not constitute an absolute con- 
travention of R. S. O., 1887. 8. 194, but 
merely throws on deft, the onus of 
clearly rebutting the presumption 
which the statute hod raised against 
Idm.— K. r. Klborne (1892), 21 O. It. 
504.— CAN. 


aaaaa. .] — R. v. Dominion 

Drug Stores, Ltd., [1919] 2 W. W. R. 
413 ; 31 Can. Grim. Gas. 86.— CAN. 


bbbbb. Keejnng for sale — Meaning of 
liquor.]--n. v. Hcay^netti (1916). 34 
O. L. H. 373 ; 9 O. W. N. 13.— CAN. 

00000. Evidence of. ] — R, v. Borin 

(1913), 5 O. W. N. 472 ; 29 0. L. R. 
584.— CAN. 

ddddd. . ] — The fact that a 

person charged with keeping liquor 
for sale testifies that the liquor found 
in his possoBslon was kept for his own 
use & not for the purpose of sale does 
not necessarily disprove the statutory 
presumption arising from such 
possession. The Justloe Is entitled to 
weigh the evidence. — R. v. McKinley, 
[19171 2 W. W. R. 1069.— CAN. 


What amounts to. ) — Keep- 
ing a place where beer is provided with- 
out ohar^, but where the vtsitcra are 
permitted to deposit moneys In a 
*' pot,** which ore used t-o renew the 
supply of beer, is keeping liquor for the 
purpose of sale. — R b Gokdrat (1916), 
34 W. L. R. 1169.— CAN. 

ftftl, Form of conviction Jb com- 

mitment.] — R. t?. Pbuttir (1878). 42 
U. C. R. 612 ; 2 Cart. 606.— CAN. 

hiAKb. Pariners — Joint eonvie- 

tion irregttlar.] — R. v. Sutton (187 7 ), 42 
U. a R. 220.— CAN. 


itiriririr- Commmcememt of pro- 

ceedings — RcasonabU time for — What 
oonstituiss.) — L avui v. Hill (1019), 62 
N. S. R. 215.— CAN* 


•.>-R. V. 



Pabt XIII.— Habitual Dbunkabds. 


Ill 


for «i»- 

vieUon dt idmUfioation of Hguor ,} — 
K, V. Fokg OmHQ Sc. FoNa Tot (1917 )> 
61 N. a B. 603 : 39 D. U R. 60 ; 89 
Oan. Orim. Coo. 61.— CAN. 

li. Search vxarrmU — Three 

Hgnatories neceeeary.} — K. v. Saltkk 
(1856). 8 N. B, R. (3. AU.) 391.— CAN. 

k, — Ex p. Cald- 

wiSLL (1866). 8 N. B. R. (3 All.) 393.— 
CAN. 


1. Search of premieee — Obetrve- 

iion of officer.}— K, v. Hodqk (1893), 23 
O. R. 4 A.— CAN. 


m. Formal demand for 

admittance euMcietU . }— The rlffht of 
aearch ijrlven by Liquor Lioenee Act, 
1887, o. 194, may bo oxerclsed without 
any preliminary statement of the pur- 
p<MM> for which the eoaroh is to be made. 
A formal demand of admittance is 
sufficient. — R. v. Sloan (1891), 18 
A. R. 482.— CAN. 

n. Wheiher right to eearch 

person implied.}— In the absence of 
expross authority to search the person 
such authority is not inipliod from the 
power urlven to search the promistw, 
& the person searched Is entitled to 
recover as for a common assault. — 
R. e. PAi>rr (1917). 51 N. S. It. 114 ; 
36 D. L. R. h7,— CAN. 

o. Description of place in 

learrant,] — R. v. McOariiy (1893), 24 
O. R. 52.— CAN. 


p. Seizure of liqtuyr — By license 
iTtspector — Judicial avihorUy ncoessary.] 
— Monaghan Sc Co. v. McLkan (1910), 
9 E. L. R. 14.— CAN. 


& Order of poHee oommissionsr.} 
— Qbiasb V. Louohbzn (191 li 24 
O. L. R. 18; 19 O. W. n. 318: 2 
O. W. N. 1159 ; 18 Can. Crlm. 6a8. 
461.— GAN. 

». Orounds for.) — ^R. v. Drum- 

MONO, Ex p. Griqo (1878), 4 V. L. R. 
146,— AUS. 

i. Destruolion of liquor — Jurisdiction 
of magistraie to order — Information not 
laid by person makifHf seisure.] — R. c. 
CLARKB (1919), 62 N. S. R. 406.— CAN. 

a. Necessity for proof of for- 

feiiwe order,} — Bond v. Oonmkb (1889), 
16 A. R. 398.— CAN. 

b. — Mistake of polioe officers.} 
Ino Kon V. Archibald (1908), 17 
O. L. R. 484 : 12 O. W. R, 592, 997 ; 
14 Can, Crim. Cos. 201.— CAN. 


c. Ignorance of intoxUrding nature 
of beoerage — Iminaterial.} — H. e. Sido- 
W8KI (mO). 7 E. L. R. 397.— CAN. 

d. Conmetion for third offence — 
StatefMrnt of previous eomnctvms — Form 
o/.l— R. V. 6 IcLkan (1893), 26 N. S. K. 
(13 R. & (I.) 449.— CAN. 

Evidence of previous con- 
victions .] — Previous convictions may 
be used as evldonoo upon which t-o base 
a oouvlotlon for a thiid otTeuoo a^rainst 
Liquor License Act, as often as such 
offence is ohargrod Sc proved. — R. v. 
Bigelow (1904), 36 N. S. 11. 564.— CAN. 


Faulkkxr (1867), 2iru!^‘fer^29,— 
CAN. 

bb, R, «, PlRMlN (1873), 

33 U. O, R. 623.— CAN. 

R. V. CUNRRTr 

(1894), 26 O. R. 6L— CAN. 

dA Wheiher informer oompdent wU^ 
twsss.l — The informer is a oompetent 
witness In oases arlsingr under 32 Viot. 

o. 39 (O.).— R. V. 8TRAC7HAN (1869), 
20 C. P. 182.— CAN. 

•e. Informer license iaspeder.] 

— For an offonoe under Liquor License 
Act, 1887 (c. 104), Uie license inspector, 
who lays the information Is a oompetent 
witness. — R. r. Feakman (1802), 22 
O. U. 456. -CAN. 

ff. Jjypcal from magistrate's decision 
— UVmwi granted .] — The decision of 
inaffiatrates upon matters of fact must 
bo found to bo perverse & Inoonifietout 
with any rational view of the evldonoo 
before a ot . of appeal will undertake tG 
disturb them. — Hunt v. Oldridgk 
( 1882), 6 Nfl(J. L. 11. 426.— NFLD. 

P r, Fresh ro»<iotof.)— T homkt 

OUWARI) (1886), 7 Ntiii. L. H. 119. — 
NFLD. 

hh. Indorsement of ronviciion on 
license — Necessity /or.J—H. v. DtniLiN 
HRroKDKR Sc JJ., 11906] 40 I. L. T. 
22.— IR. 


L Liquor License Ad 1895 -- 

ItegvXatwn of conditions of sale — Screen 
r/ause.j— R. v. Power (1896), 28 

N. S. R. (16 R. Sc G.) 373.— CAN. 

aa. Shop license — Licensee selling less 


kk. Nidice of intended jirosecutitm — 
Necessity /or.]— Walhh v. DoiiKirry 
(1907), 5 C. L. K. 196.— AUS. 

11. .1 — HwKreNKV V. Kelly (1908), 

7 C. L. 11. 30. -AUS. 


Part XIII. — Habitual Drunkards. 


Sec Habitual Drunkards Act, 1879 (c. 10) ; 
Inebriates Act, 1898 (c. 60). 

805. Who is — Questton of fact.] — The word 
“ habitunl ” is not explained or defined in Habitual 
Drunkards Act, 1879 (c. 19), dc it is in each case a 
question of fact whether drunkenness is only 
occasional or is habitual within the meaning of 
that Act. — Kobson v. Hobson (1904), 68 J. P. 
4)6. D. C. 

806. Person habitually drinking to excess 

— Unable to manage affairs when drunk — Capable 
when sober.] — Eaton v. Best, No. 808, post. 

807. .] — Justices are not en- 
titled to find tliat a person is a habitual drunkard 
^vithin the meaning of Habitual Drunkards Act, 
1879 (c. 19), unless they are satisfied that by reason 
of the habitual intemperance the person charged 
is (1) dangerous at times to himself or herself or 
to others, or (2) is incapable of mana^g himself 
or herself & his or her flairs. (3) It is necessary 
to prove that, though a person may be excessively 
intemperate and violent at times, the acta of 
violence were brought about by reason of tlie 
intemperance. — Tayler v. Tayler (1912), 66 Bol. 
Jo. 672, D. C\ 

808. Dangcrouf when drunk.] — The 

expression habitual drunkard in Habitual 
Drunkards Act, 1870 (c. 10), s. 3, 8^ Inebriates Act, 
1808 (c. 66), s. 2 (1), applies to a person who habi- 
tually drinks to excess, dt who is, when drunk, 
dangerous or incapable of mamtg in g himself or 
his affairs, even though when sober he is capable 
of managing himself dt his affairs. — Eaton v. 
Best, l K. B. 682 ; 78 L. J. K. B. 426 ; 


100 L. T. 494 ; 73 J. P. 113; 26 T. L. 11. 244 ; 
22 Cox, C. C. 66, D. C. 

809. To himself & others.] — 

Taylkh V. Taylku, No. 807, ante. 

810. Acts of violence caused by In- 

temperance — Necessity for proof.] — Taylku v . 
Tayusr, No. 807, ante. 

811. Offences by— Jurisdiction of court-— To 
order notice of conviction to polioe authority — 
Consent of defendant to be tried summarily.] — 

(1) The r<‘gister of the minutes or ineiuoranduui 
of convictions of a ct. of Huinmary jurisdiction 
which has to bo kei)t under Nummary .1 urisdiction 
Act, 1879 (o. 49), s. 22, by tJie clerk of the ct. is 
admissible in evidence to prove a pre^vious con- 
viction of deft, for a similar ofi’ence in tiie same 
ct. (2) The consent of deft, to be tried summarily 
under Inebriates Act, 1898 (c. 60), s. 2, is necessary 
before a magistrate can make an order under 
licensing Act, 1902 (c. 28), s. 0 (I). — Police 
(X)MR. V. Donovan, [1903] 1 K, B. 895 ; 72 Ji. J. 
K. B. 645 ; sub nom. Mifi'ntopous PoucE CoMH. 

V. Donovan, 88 L. T. 555; 67 J. P. 147; 62 

W. H. 14 ; 19 T. h. It. 392 ; 47 Nol. Jo. 437 ; 
20 Cox, C. 0. 486, D. 0. 

Annotation : — Oenerally, Mentd. Wing r. Kpfiom U. 0. C. 
(1904), 68 J. P. 259. 

812. Proof of previous con- 

victions.] — Police Comr. v , Donovan, No. 811, 

ante. 

818. To order detention in reforma- 

tory — With additional sentence of imprisonment.] — 

Applt. was convicted of neglecting four children 
... & also of being a habitual drunkard. She 
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was sentenced to twelve months* imprisonment 
with hard labour, to be followed by three years* 
detention in an inebriate reformatory : — Held : 
the sentence was too severe &> it should he reduced 
to twelve months* imprisonment with hard labour, 
to be followed by twelve months* detention in a 
reformatory. — R. v. Prince (1908), 25 T. L. B. 
197 ; 1 Or. App. Bep. 252, 0. 0. A, 

,] — By Inebriates 
Act, 1898 (c. 60), s. 2 (1), “Any person who 
commits any of the offences mentioned in 
Schedule I. to this Act & who within twelve 
months preceding the date of the commission 
of the offence has been convicted summarily at 
least three times of any offences so mentioned, & 
who is a habitual drunkard shall be liable upon 
conviction on indictment or if he consents to be 
dealt with summarily on summary conviction, to 
be detained for a term not exceeding three years 
in any certificated inebriate reformatory the 


managers of which are willing to receive him ** : 
— Held : where a person is convicted on an indict- 
ment preferred against him under the above sect, 
a sentence of imprisonment with hard labour 
cannot be inflicted upon him in addition to the 
detention in a certified inebriate reformatory 
authorised by the sect. — B. v, Bbioos, [1909] 1 
K. B. 381; 78 L. J. K. B. 110; 100 L. T. 
240 ; 73 J. P. 31 ; 25 T. L. B. 105 ; 63 Sol. Jo. 
164 ; 21 Cox, C. C. 702 ; 1 Cr. App. Bep. 206, 
C. 0. A. 

816. Obtaining liquor— Proof of personal 

purchase of liquor .] — It is not necessary, for a 
man to be guilty of an offence under the statute 
that he should go into a public-house, & get the 
liquor himself. If that were so, he might stand 
outside & send a friend in for the liquor, so 
evade the provisions of the Act altogether (Ken- 
nedy, J.). — Derbyshire v. Downes (1905), 
Paterson’s Licensing Acts, 35th ed. p. 400, D. C. 


Part XIV. — Sale of Intoxicating Liquor on Credit. 


Sect. 1.— SPIRITS. 

Sub-sect. 1. — To What Sales Prohibition 
Applies. 

See Sale of Spirits Act, 1760 (c. 40), s. 12 ; Sale 
of Spirits Act, 1802 (c. 38), s. 1 ; Licensing Act, 
1921 (c. 42), fl. 8. 

816. Sale for purposes of resale — Whether ap- 
plicable.] — Sale of Spirits Act, 1750 (c. 40), against 
selling liquors in quantities under the value of 
20e. does not extend to liquors sold for the pur- 
pose of being sold again. — Jackson v, Attrill 
(1798), Peake, 241, N. P. 

Annotation: — ^N.F. Hughes v. Done (1841), 1 Q. B. 294. 

817. .] — Sole of Spirits Act, 1750 

(c. 40), s. 12, which enacts that no action shall bo 
maintained for any debt on account of spirituous 
liquors unless the debt be bond fide contracted at 
one time to tlio amount of 20s., applies to cases 
where the liquor is sold, not to be consumed by 
the purchaser, but to bo sold again by such pur- 
chaser, being a publican, to ms customers. To 
a declaration in debt for goods sold <fc delivered, 
deft, pleaded that the sum was claimed in respect 
of spmtuoufl liquors supplied by pltf. to deft., & 
not In respect of any other matter ; & that no 
part of the sum or demand was bond fide con- 
tracted by deft, at any one time to the amount 
of 20a. or upwards : — Held : this plea showed a 
defence under the statute, though it did not ex- 

Ee me^e of claims upon sales originally exc^d- 
ing 20a. each, bur reduced below that amount 
by part payments. — Hughes v. Done (1841), 1 
Q. B. 294 ; 4 Per. & Dav. 708 ; 10 L. J. Q. B. 
65 ; 5 Jur. 837 ; 113 E. R. 1144. 

818. Claim partly for spirits — Not maintainable 

S U& spirits.] — Gilpin v. Rendle (1809), 1 Solwyn’s 
r. P. 13th ed. p. 76, N. P. 

Annotation : — ^Reid. Hughes v. Done (1841), 1 Q. B. 294. 

819. .] — Pltf., in an action for 


tavern bill, is not entitled to recover for any items 
under 20a. for spirits supplied to the guests, such 
sales being prohibited by Sale of Spirits Act, 1760 
(c. 40), 8. 12 , — Burnyeat V. Hutchinson (1821), 
5 B. & Aid. 241 ; 100 E. R. 1181. 

Annotation : — ^Reld. Hughes r. Done (1841), 1 Q. B. 294. 

820. Spirits mixed with water.] — A bill of ex- 
change, part of the consideration for which is 
spirituous liquor sold in less quantities than of 
20a. value, is totally void, although part of the 
consideration was money lent. Sale of Spirits 
Act, 1750 (c. 40), 8. 12, making illegal the sale of 
spirits in less quantities than to 20a. value, unless 
paid for, extends to spirits mixed with water. — 
Scott v, Gillmore (1810), 3 Taunt. 226; 128 
E. B. 90. 

Annotation : — Refd. Goitsklll v. Greathead (1822), 1 Dow. 

& Ry. K. B. 359. 

821. Sale of different spirits — At same time — 
Total amount over twenty shillings— Recoverable.] 

— If a person sell two sorts of spirits at the same 
time, to an amount above 20a. he may recover 
the price, although the amount of each species 
of spirits be under 20a. — Owens v. Porter (1830), 
4 C. &; P. 307. 

822. Sale to resident guest — Not applicable.] — 

Sale of Spirits Act, 1760 (c. 40), s. 12, which pre- 
vents a person from recovering for spirits supplied 
to a sm^er amount than 20a. at a time, does not 
applv to spirits supplied by a hotel keeper to a 
guest who is resident in his hotel. — Proctor v, 
Nicholson (1835J, 7 C. & P. 67, N. P. 

Annotation : — ^Reld. Hughoa v. Done (1841), 1 Q. B. 294. 


Sub-sect. 2. — Security for Payment. 

See Sale of Spirits Act, 1750 (c. 40), s. 12 ; Sale 
of Spirits Act, 1862 (c. 38), s. 1 ; licensing Act, 
1921 (c. 42), 8. 8. 

823. Bill of exchange — Whether valid.] — Scott 
V. Gillmore, No. 820, ante. 


PART XIV. SECT, 1. SUB-SECT. 1. 

a. 8aU below twenty ehiUinye 
value .) — 24 Geo. 2, o. 40, disallowing tho 
•ale of spirituous liquors at one lime 
of quantities of less value than 20«., to 
he consumed out of the shop. Is not in 
ICroe in this Province. — Lkith v, 
Willis (1836), 6 O. S. 101.-~UAN. 

b. .J — Heartlt V. Heabns 


(1843), 6 O. S. 452.— CAN. 

0. .1 — Smith v. Mo 

(1868), 7 N. S. H. 299.— CAN. 

d. Hiqbistt V, McDonald, 

3 N. Z. Jut. N. B, l02.-~N.aL 

e. Sate to innkeepers ,} — The pro- 
hibition in 17 Viot. c. 15. 8. 13, agidnst 
aeUing liquor on credit, only applies 
to Innkeepen Sc tavern keepers. — 


McAuLKY V, Lawler (1860), 4 All, 600. 

—CAN. 

P.ART XIV. SECT. 1. SUB-SECT. 2. 

8881. Bin of exchange — Whether 
eohd.}— Smtth x, McNeill (1864), 6 
N. a K (2 Old.) 75.— CAN. 

f, Promieeory note — Whether eoNA] 
— BSnabo V. McKat (1893), 9 Man. 
‘ R, 166.— CAN. 
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824. — — bin of exchaiiM accepted 

by an officw in the recruitiiig service, m payment 
ox email quantities of spirits under the value of 
20s. supplied by a publican to be used out of his 
house by recruits h others under the command 
of the acceptor, is valid, notwithsta n di n g Sale of 
Spirits Act, 1760 (c. iO), s. 12 .— Spknckr v, 
Smith (1811), 3 Camp. 9. N. P. 

825 , .] — ^leas to a declaration upon 

a bin of exchange, with counts for goods sold : 
(1) that part of the consideration of the bill was 
spirituous liquors sold at different times, in 
quantities less in value than 20s. ; (2) that pltf. 
& deft, had accounted toother, A that the latter 
had given the former a bill of exchange for the 
amount of the goods mentioned in the common 
counts, which bill is still outstanding & unsatis- 
fied ; are issuable pleas, A cannot be treated as 
nullities, entitling pltf. to sign judgment as for 
want of a plea. — G ajtskiix v. Greathead (1822), 

1 Dow. A Ry. K. B. 359. 

825, ,] — Smith v. Smith (1815), 6 

L. T. O. 8. 123. 

827. Double security— Bill A note — Recovery 
on one permitted.^ — A publican took from a person, 
who boarded A lodged in his house, a bill A a 
note, both at one time, for his score, pai’t of which 
consisted of a demand for spirits, but not to the 
amount of either bill or note ; money was also 
paid on account : — Held : in an action on i he 
securities, although they were given at the same 
time, pltf. might recover on one of them, A, also, 
he might apply the money paid in reduction of 
the demand for spirits, although such demand 
could not be recovered, in consequence of Sale 
of Spirits Act, 1750 (c. 40). — Crookshank v. Rose . 
(1831), 5 O. A P. 19; sub nonu Cruickhuanks ' 
V. Rose, 1 Mood. A H. 100, N. P. 

i Menfcd. Seymour v. Pickett (1905), 92 L. T. 


£18, but delivered a particular of demand, eon* 
taining items to the amount of £11 for ^Irits 
supplied in quantities not amounting to 20s. at a 
time, A £23 2s. for other articles. It appeared 
at the trial tliat deft, had paid pltf. £17, but there 
was no proof of any appropriation of the payment 
by either. The jury found that pltf. had appro- 
priated £11 of the £17 already paid, to the demand 
for spirits, A they gave him a verdict for £17 : — 
Held : sucli finding was not in contravention of 
Sale of Spirits Act, 1750 (c. 40), s. 12, which pro- 
hibits any recovery for spirituous liquors unJesa 
the debt shall have been contracted at one time 
to the amount of 2Qs, — Phiu'OTT r. Jones (1834), 
2 Ad. A El. 41 ; 4 Nov. A M. K. B. 14 ; 4 L. J, 
K. B. 65 ; 111 E. U. 16. 

Jiuwiatxotis : — Reid. MUU r. Kowkew (lh39), 5 Bing. N. 

J55 ; Friend v. Youiuf, 11897] 2 Ch. 421. MentA SnUth 
V. Botty, 11903] 2 K. B. 317 ; Soymoui r. Pickett, tlUOftJ 
1 K. B. 715. 


SiTB-SKtrr. 4 . — Pleading. 

See Sale of Spirits Act, 17.50 (c. 40), s. 12 ; Sah? 
of Spirits Act, 1862 (c. 38), s. J ; licensing Act, 
1921 (c. 42), s. 8. 

831. Claim composed of several sums under 
twenty shillings — Not necessary to show sums not 
reduced by part payment.] — Uucuiks v . Done, No. 
817, ante. 

See, further, Pleading. 


Sl(t. 2. — BEER. 

Si B-hKCT. 1.- (’ONSITMKD ON PllKMIHKH. 

Sec Gounty Courts Act, 1888 (c. 43), s. 182 ; 
licensing Act, 1921 (c. 42), s. 8. 


Sub-sect. 3. — Appropriation of Payment. 

S’66 Sale of Spirits Act, 1750 (c. 40), s. 12 ; Sale 
of Spirits Act, 1862 (c. 38), s. 1 ; licensing Act, 
1921 (c. 42), 8. 8. 

S28. Debt partly lor spirits — Right to appro- 
priate payment to spirits.]— \Miore parties having 
cross (leiiiands, settle A balance tiu‘ir accounts, 
though part of pltf.’s demand was one for which 
no action could be supported, the settlement of 
the accounts shall bind deft., so that he cannot 
set up that defence to an action for the balance. 

Deft, when he settled the account made no 
objection to the demand for the liquors. ... If 
the payer of money makes no appropriation of 
it, nor directs it to be placed to any i»articular 
account, the receiver of it may (Mansfield, C.J .). 

Dawson v. Remnant (1806), 6 Esp. 24, N. P. 

Wllijon v. Way (1837), 1 Jur. C37 ; 
haycock &; Picklea (1863), 4 B. & .S. 497, 

829. .] — Crookshank r. Rose, No. 

827, aide. 

830. -- — A to recover remainder of 

claim.] — Pltf., in an action of debt, proceeded for 


Sl'B-HKCT. 2. Kou I’UUPOHES OF RkSALK. 

832. Sale to unlicensed person -For resale by 
licensed agent - Whether price recoverable from 
middleman.] — A brewer, who Huj>pli(*B beer to a 
public-houKO, cannot cliargf any person ns a 
jU’imary debtor but the person lieens(‘<l to keep the 
house ; A if b(*er be* so supi)li«‘d on tlie ennlit of 
a x>erson not JieeiLsed, tli(* brewer cannot recover 
against sucli person, on tli<* ground that it ih a 
fraud on tlie excise. -Meux r. JiuMFHitiEB (1828), 
3 C, A P, 79 ; Mood. A M. 132, N, P. 

AnnotaiuntH N.P, Broekj'r t% Woo<l (18. 54), B. A Ad. 

1052. Mentd. ArumtionK v. Lcn\lH (Ih.ll), 2 Cr. Ac Al. 

274. 

833. — .1 — The carrying on by A. 

of the business of retailing lH*er in a pubUc-houw3 
in the name A by the ligeney of Jb, the iierson 
licensed by the mag!Htratt*H, is not a fraud on the 
licensing s>stem. A sale to A., therefore, for the 
punioses of 8U< h tratle, is valid. — B kooker v. 
Wood (1834), 5 B. A Ad. 1052 ; 3 Nev. A M. K. B. 
96 ; 3 L. J. K. B. 90 ; 110 E. B. 1081. 

824 . No fraud on licensing system.] — 

Brookkic r. Wood, No. 833, ante. 


PART XIV. SECT. 1. SUB-SECT. 8. 

sas L IMiA partly for splrUt-^Highl 
to appropruOe payment to epirUeA-- 
JOHXSTON t>. Law (1843), 6 DuiiJ-( Ct. of 


.Sr«H.) 1372 ; 15 8c. Jur. 607.— SCOT. 

PART XIV. SECT. 1, SUB-SECT. 4. 

Action on note for price — Ln 


me* wary to prirre Zicmsr.p- M‘Auucir 
r. Lahucb (I860), 9 N. B. H. (4 All.) 
600.— CAN. 


J. — ^VOL. XXX. 
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Part XV. — War Legislation. 


835 . Sale or supply — Hours of sale.] — Intoxi- 
cating Liquor (Temporary Begtriction) Act, 1914 
(c. 77), s. 1 (I), provides that licensing justioes 
may ** by order direct that the sale or consumption 
of intoxioating liquor on the premises of any persona 
holding any retailers* license in the area, A the 
supply or consumption of intoxicating liquor in 
any registered cliibs in the area, sh^ be sua- 

E ended while the order is in operation, during such 
ours A subject to such conmtions or exceptions 
(if any) as may be specified in the order : Provided 
that, if any such order suspends the sale, supply, 
or consumption of intoxicating liquor at an hour 
earlier than nine at night the order shall not have 
effect until approved by the Secretary of State.** 
Licensing justices made an order directing that 
“ the sale or consumption of intoxicating liquor 
on the premises of persons holding retailers’ 
licenses, & the supply or consumption of such 
liquor in registered clubs, shall be suspended in 
the evening of each day, after the hour of 10 
o’clock until 0 a.m. on the following day being a 
week day, & 12.30 p.m. on the following day being 
a Sunday ” : —Held : the order did not suspend 
the sale, supply, or consumption of intoxicating 
liquor in registered clubs “ at an hour earlier than 
9 at night,” within the meaning of the proviso 
to the above sub-sect., <fe took effect without the 
approval of the Secretary of State.— Lee v. Ayk- 
iiOYD, [1915] 2 K. B. 092 ; 84 L. J. 1£. B. 1831 ; 
113 L. T. 451 ; 79 J. P. 381 ; 31 T. L. li, 445, 
B. C. 

g30, ,] — By an order made on 

Oct. 23, 1914, by the Winchester licensing Justices 
under Intoxicating Liquor (Temporary Restriction) 
Act, 1914 (c. 77), s. 1 (l),it was directed that ” the 
sale or consumption of intoxicating liquor on the 
premises of each & every person holding any re- 
tailers* license or licenses in the City of Winchester 
area shall be suspended while this order is in opera- 
tion during the hours between nine & eleven 
o’clock in the afternoon of each A every day ” 
from Oct 23, 1914. 

At 10 p.m. on Juno 12, 1915, while the order was 
in operation, six men were found on applt.’s 
licensed premises consuming intoxicating liquor, 
which had been sold to them by applt. All the 
six men wore bond fide lodgt^rs of applt. & were 
lodging in applt.’s premises, & the liquor had been 
supplied to thorn as such lodgers : — Held : Intoxi- 
cating Liquor (Temporary Hestriction) Act, 1914 
(c. 77), was intended to be a complete code as to 
the terms <Sr conditions under which licensed pro- 
mises wore to be opened during the time that Act 
remained in force, & tho exception in favour of 
lodgers in Licensing (Consolidation) Act, 1910 
(c. 24), 8. 61, could not be incorporated into it, 
Tho justices were empowered under the Act of 
1914 t.o make an order as to the sale or consump- 
tion of intoxicating liquor, subject to such condi- 
tions or exceptions as might be specified in tho 
order, & as the justices in the present case had not 
specified any exception in tno order in favour 
of lodgers, therefore applt. had committed an 
offence in supplying intoxicating liquor to lodgers 
during hours when under the order the sale or 
consumption of intoxicating liquor was suspended, 
—King v. Sim (1910), 85 L J. K. B. 1621 ; 116 


L. T. 124 ; 80 J. P. 324 ; 14 L. G. R. 882 ; 26 
Cox, C. 0. 464, D. 0. 

837. Price — Beer sold in ** public bar.^*] — 

By clause 15 of the Spirits (Prices & Description) 
No. 2 Order, 1918, ” The expression ‘ public bar * 
means : — (a) Any bar on licensed premises, except 
such bar or bars in which, prior to Apr. 1, 1918, 
beer was not sold at (or at less than) the prices 
set out in the Beer (Prices & Description) Order, 
1917 . . ; — Held : in the above clause “ beer ” 
does not mean beer without reference to gravity, 
but means beer of the gravities in respect of which 
two maximum prices were fixed in the Beer 
(Prices & Description) Order, 1917. — ^Billows v. 
Edwards (1919). 89 L. J. K. B. 38 ; 122 L. T. 
184 ; 83 J. P. 268 ; 36 T. L. R. 9 ; 17 L. G. R. 
741, D. 0. 

838. Sale at excessive price — Specific 

gravity.] — S tewart v. Simpson, [1919] W. N. 
122, D. 0. 

839. .] — Fowls v. Monsell 

(1920), 90 L. J. K. B. 105 ; 124 L. T. 154 ; 86 
J. P. 25 ; 36 T. L. R. 803 ; 18 L. G. R. 601, D. 0. 

840. Mode of sale — Credit.] — By s. 8 (1) 

(a) of the Order made by the Central Control 
Board (Liquor Traffic) for the London Area, ” No 
person shall either by himself or his servant or 
agent sell or supply in any licensed premises or 
club or dispatch therefrom any intoxicating liquor 
to be consumed either on or off the premises . . . 
unless it is paid for before or at the time when it 
is supplied or dispatched or taken away ” : — 
Held : under Defence of tho Realm (Amendment 
No. 3) Act, 1915 (c. 42), s. 1, the above provision 
is not ultra vires y & means actual payment in some 
recognised form, such as cash, or notes, or some 
symbol for cash or notes, a mere promise to pay 
not being enough. — ^W uituam & Butterwouth 
V. Bindley (1920), 37 T. L. R. 75, I). 0. 

841. Supply subsequent to sale.] — The 

expression ” supply ” in an Order of the Central 
Control Board (Liquor Traffic) includes supply 
where there has been a previous sale, although by 
regulation 27 of Defence of the Realm (Liquor 
Control) Regulations, 1916, tho word ” supply ” 
is defined as meaning ” supply otherwise than by 
way of sale,” provided that the act of supplying 
is not actually a part of the transaction of sale. 
Therefore where intoxicating liquor has been sold 
in licensed premises & appropriated to the pur- 
chaser during lawful hours, but handed over 
during prohibited hours, the offence of ” supply- 
ing ” in prohibited hours has been committed. — 
Hall-Dalwood V, Emerson (1917), 87 L. J. K. B. 
296 ; 16 L. G. R. 107 ; avb nom. Emerson v, 
IiALi.-DALWOOD. 118 L. T. 20 ; 82 J. P. 60 ; 34 
T. L. R. 153 ; 26 Cox, 0. C. 146, D. C. 

842 . .] — Resp. was the holder of a 

license for the sale of intoxicating liquor, A under 
the orders made by the Centr£d Control Board 
(Liquor Traffic) the hours during which intoxi- 
cating liquor might be supplied for consumption 
on the premises were between 12 noon A 2.30 p.m., 
& between 6 p.m. & 10 p.m. In preparation for a 
party which reap, was about to give m her private 
mningroom, which, though pari of the licensed 
premises, was shut off from the pari used for the 
accomme^ation of the public, resp., between 6 dc 


PART XV. 


885 i. Sale or eupplu — ffourao/$ale,) | 
r. Hart. 119151 8. 0. <J.) ' 


-Finkhqak t». 


I 9.— SCOT. 

88511. ^.1 — Mackkxka 

Sm. 11916] S. C. (J.) 24.— aOOT. 


h. Extent of Ueenaee*e Ua^ 

UtUy.y^Kvui 9, Dsvun, [1918] 8, <X 
(J.) 41.— SOOT. 
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10 p*m., took boiUas of intozioflktiiig liquor from the 
off liceuse department ^ from the bar to the dining- 
room* At 11.15 p.m. the x>olioe entered the dining- 
room A found tnere resp. A also some members 
of the party, who were not resident in the house. 
On the sideboard there were glasses A bottles 
partly filled with intoxicating liquor. On the 
inspector sayii^ to resp. ; “ You don’t denv you 
have intoxicating liquor here for consumption,” 
she replied that it was there for the members of 
the party if they wanted it. On an information 
against resp. for supplying liquor In contravention 
to the orders of the Board, the justices held that 
the act of supplying ceased when the different 
articles were brought up & placed In the room, & 
that it was not a continuous act, & they dismissed 
the information : — Held : as there was an invita- 
tion after hours to the non-resident guests to help 
themselves, & as they acted upon that invitation, 
there was a supply of intoxicating liquors after 
hours, & the justices ought to have convicted. — 
Ellis v, Adames (1920). 00 L. J. K, B. 119 ; 123 
L. T. 714 ; 85 J. P. 22 ; 3« T. L. R. 716 ; 18 
L. G. R. 497 ; 26 Cox, C. C. 631, D. C. 

843. Treating.] — Regulation 7 of the Order of 
the Central Control Board (Liquor Trathc) made in 
1915, under Defence of the Realm Act for the area 
of Cardiff, provided that “No person shall either 
by himself or by any servant or agent sell or supply 
any intoxicating liquor to any person in any 
licensed pretruses or any club to be consumed on 
the prf^misos unless the same is ordered A paid 
for by the person so supplied, nor sliall any person 
order or pay for or lend or advance money to pay 
for any intoxicating liquor wherewith any other 
person has been or is to be supplied to be con- 
sumed on the premises ; nor shall any person 
consume in such premises or club, any intoxicating 
liquor which any other person has ordered or paid 
for or agreed to pay for or lent or advanced money 
to pay for.” 

On a summons against the licensee of a public- 
house for supplying intoxicating liquor to persi)n8 
to bo consumed on the premises evidence was 
given that a man who was sitting at a table 
with tw'o women in the smoking room of the 
licensed house ordered, & paid for, five glasses 
of beer, which the wife of the licensee brouglit & 
placed on the Oible. After she had left the beer 
was drunk by the man & the two women & two 
other women. Tlve magistrate dismissed the 
summons without the defence being gone into : — 
Held : the words “ sell or supply ” in the regula- 
tion were intended to cover the distribution of 
intoxicating liquor by the license holder, both by 
sale &> otherwise than by sale, &; the inference to 
be draw’n from the facts proved in support of the 
summons was that the glasses of intoxicating 


liquor were supplied to the women who consumed 
them A not to the man who for them. — 
Williams v. Pearce (1916), 86 L* J. K. B. 959 ; 

114 L. T. 898 ; 80 J. P. 220 ; 82 T. L. R. 285 ; 
14 L. a. R. 664 ; 26 Cox, C. C. 362, D. 0. 
Annotations : — BeUl. Thompaon r. Davison, (19161 1 K. B. 

#17 ; Emoiaon v. Hall-Dalwood (1917), 118 L. T. 40. 

844. Uabillty of licensee ds servant.!— 

By clause 7 of the Loudon Liquor Order, ”No 
person shall either by himself or by any servant 
or agent sell or supply any intoxicating liquor to 
any person in any licensed premises . . . for 
consumption on the premises unless the same is 
ordered A; paid for by the person so supplied : — 
Held : a barmaid so supplymg the liquor Is liable 
under the clause as well as the license holder. — 
Knapp r. Bedwell (1916), 86 L. J. K. B. 1507 ; 

115 L. T. 486 ; 80 J. P. 336 ; 32 T. L. U. 704 j 
14 L. O. R. 985, D. C. 

845. Output of beer — Barrelage oerilfleate— To 
licensee of free house — House free tor part of year 
only.] — Pltf., the license holder of the magistrates 
A excise licenses of the “ B. 11.” Inn, was during 
the three quarters from Apr. 1, 1915, the tied 
tenant of deft, brewers under a lease which ex- 
pired on Dec. 31, 1915. During the rtunaining 
quarter of the standard year ending on Mar. 31, 
1910, ho continued to trade witli defts. SiibHO- 
quently pltf., wishing to obtain beer from other 
brewers, required defts. under Output of Boer 
(Restriction) Act, 1916 (c. 26), s. 5 (1), to furnish 
him wuth the nariiculai-s A certificate of bulk A 
standard barrels of beer supplied to liim by defts. 
during each quarter of the year (ruled Mar. 31, 
1910. Defts. supplied the particulars for the 
quartc'r ended on Mar. 31, 1916, but refused to 
supply them for the preceding three quarters, 
during which pltf. had been bound to olitaln his 
supply of beer from defts. : — Held : on the proper 
construction of the statute pltf. as the occupier 
of a free licensed house at the time he api>li(»d for 
the particulars wria entitled to obtain the par- 
ticulars A certificate for tlu» whole of the standard 
year notwithstanding his house had btMui tied to 
defts. for three quarters of that year.— Kihheh v. 
Rawson a Go. (1917), 86 1.. J. Gh. 5J9 ; 116 
L. T. 210 ; 81 J. 1\ 07 ; 3.3 T. L. K. 256 ; Cl Sol. 
Jo. 368. 

846. Permit to take wine out of bond— Sale of 
permit Illegal.] — A contract for the sale of a permit 
issued uncier Def(*nc(‘ of the Healni (('onsoliuation) 
Regulations, 1914, authorising a particular person 
to tak(' a specified quantity of wine out of bond 
is illc*gal as being contrary to public policy.- 
SYKEsr. 13aiDOK8,RouTH AGO. (1919), 35 T. L. It. 
464. 


Canteens.] — See No. 690, an/e. 


848 i- Tre^x/tnff.] — H a< kktt v. Lan- 
DK.R (1917), J6 N. Z. L. K. 947.— N.Z. 

848 ii. .) — Soutah v. Huttos 

(1915), 53 8c. L. IL 650.— acOT. 

848111. .) — Buown V. M*K*cn- 

NIF.. (19161 8. C. (J.) 20.— SCOT. 

848 It. ,] — Gaib v. Brewstkr: 

SoiTTAR r. IIUTTOI?, 11916J 8. O. (J.) 
36 ; (19161 1 8. L. T. 388.— SOOT. 

848 L Prrmii to take wine out of bond 
—Note of permit Trevauor 

k. OnduUous diatrUnUion during pro- 
hibited hours — Licensee not liaoU.y^ 


WmuAMHO.v r. Daliok, {1919J V. L. It. 
129.— AUS, 

l. Premises open during prohibited 
hours — To ^ed a customer — JVo offence.] 
— R. V. Nioholwjn (1916), 60 I. L, T. 
79.— IR. 

m. Prosecution for contrccoerdion 
of regulations — Production in conrt of 
copy of regulations — Whether necessary. ] 
— Bhander V , Mackknzir, (191.^) 52 
8c. L. R. 660 ; 119I5J 8. C. (J.) 47.— 
SCOT. 

n. M'Avot c. 

CAMiciiOX, {1917J 8 C. (J.) 1 - SCOT. 


V M'Conmcll, (1917J 8. O. (J.) 43.— 
SCOT. 

p. Consumption on premises of 
liguor obtmncd rlseudiere.] — M'Euriusii 
V. BAK1X>W, MELKIilHH V. Maclkan, 
( 1917] 8. a (J.) 32.— SCOT. 

q. '* Despatching ** from premises — 
Fraudulent abstraction by servant .] — 
Hkkriotv. Auld, (1918J 8 C. (J.) 10. 
—SCOT. 

r. Licensee taking liquor off premises 
during prohibited hours — For rmm use J 
- Mackknnav Brady, (1918IH. C. (J.) 
37.— SCOT. 
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Aetims 

Amendment of Writ 

Attachment 

Awards 


Compromise of Action . 
County Courts 
Distress 
Execution . 

Extension of Judtj^ 

Foreign Judgments 
House of Lords . 
Inferior Courts . 

Injunction 
Interim Orders . 


See Action. 

„ Pleading; Prac- 

TICB. 

„ Contempt op Court. 
„ Arbitration ; Com- 

PULSORY PUR- 
CHASB OP Land ; 
Master and 
Servant. 

„ Practice. 

„ County Courts. 

„ Distress. 

„ Execution. 

Conflict of Laws. 
Conflict of Laws. 
Parliament. 

County Courts; 

Courts. 
Injunction. 
Bankruptcy ; Com- 
panies ; Execu- 
tors ; Husband 
and Wife ; In- 
junction. 


Joint Contractors 

Joint Debtors 

Joint Tortfeasors 

Judgments of Irish 
and Scottish Courts, 
Enforcement of 
Judicature, Supreme 
Court of 

Judicial Committee 
Lien 

Mandamus 
' Pleading . 

Proof of Judgment 
Deceiving Order . 
Sheriffs and Bailiffs . 

Specific Performance . 

Summary J urisdi ci i oi i 
Winding-up Order 


See Contract ; Estop- 
pel. 

„ Contract ; Estop- 
pel ; Practtcb. 

„ Damages ; Estop- 
pel; Tort. 


,, Conflict of Ix\ws. 

„ Courts. 

,, Courts ; D e p e n- 

DENCIES. 

Lien, 

,, Crown Practice. 

„ Libel AND Slander ; 

Pleading. 

,, Evidence. 

,, Bankruptcy. 

„ Sheriffs and 
Bailiffs. 

,, Specific Perform- 
ance. 

,, Magistrates. 

,, Companies ; Part- 
nership. 


Part I. — Definitions. 


Sect. 1 .—JUDGMENT. 

1. Decree for specific performance of payment 
of money.] — Beaufort (Duke) v. Phillips, No. 
.362, post. 

See, generally. Specific Performance. 

2. In county court — Verbal order on default of 
appearance of defendant.] — A debtor summoned 

a county ct. failed to appear, whereupon the 
judge verbally ordered that he pay the debt & 
costs ‘ ‘ forthwith. ' * About five o’clock in the after- 
noon of the same day, the bailiff served the debtor 
with an order, under the seal of the ct., “to pay 
the debt & costs to the clerk of the ct., at his office, 
forthwith, etc. Attendance from ten till four.” 
Deft, having refused to pay, the bailiff took his 
goods in execution ; — Held : the verbal order to 
pay was in effect a judgment, & therefore no service 
of the order was necessary before execution. 
Semble : where an order is made by the judge, 
& afterwards varied as to the time of payment, 
it must be drawn up & served before execution 
can issue.— Ely v. Moulb (1850), 5 Exch. 918 ; 1 
L. M. & P. 790 ; Cox. M. & H. 408 ; 20 L. ,T. Ex. 
29 ; 16 L. T. O. S. 239 ; 16 J. P. 670 ; 14 Jur. 
1070; 155E. B. 401. 

Annotation Eeld. Robinson tJ. Gell (1852), 12 C. B, 191. 

8. Consent order under Rivers Pollution 

Prevention Act, 1876 (c. 75).]— By sect. 3 of above 
Act it is jnade an offence £o permit sewage to flow 
mto a “ stream ” from a sewer constructed at 
^^9 passing of the Act without using 
the practicable means to render the sewage 
harml^ ; & by sect. 20 the term “ stream ” is 
defined to include only such tidal waters as may be 


detennined by the l^ocal Govt. Board by order. 
Jurisdiction is by the Act given to the county ct. 
to make an order restraining the further com- 
mission of the offence, & ordering the offenders 
to execute the necessary sewage works to render 
the sewage harmless, & to inflict penalties for 
disobedience to such order. 

I^oceedings having been taken in a county ct. 
under the Act against defts. for permitting sewage 
to flow into a certain river, & neglecting to use the 
best practicable means to render the sewage 
harmless, defts. consented to an order declaring 
them to have committed the alleged offence & 
ordering them to execute the necessary sewage 
works to prevent its continuance. At the 
of that order defts. were under the belief that the 
part of the river into which the sewage flowed 
was non- tidal. Subsequently defts., having been 
summoned for penalties for disobedience of the 
order, sought to show that the part of the river into 
which the sewage flowed was tidal water, & that 
as there had boon no order of the Loc^ Govt. 
Board declaring it to be a stream they had com- 
mitted no offence : — Held : the order of the county 
ct. was equivalent to a judgment, & defts. were 
estopped from disputing that they had com- 
mitted the alleged offence, or from contending 
that the order of the ct. in so far as it applied to the 
locus in quo was without jurisdiction. — Kibble 
Biver Joint Committee v. Croston Urban Dis- 
trict Council, [1897] 1 Q. B. 261 ; 66 L. J. Q B. 
384 ; 46 W. B. 348, D. C. 

See, generally. County Courts, Vol. XIII., 
p. 504. 


PART I. SECT. 1. 

e* paHe orde 
wndfnff Hme for servtee of petUim 


DiOiOB V . Woodworth (1883), 4 R, & 
G. 105 ; 8 8 . O. R. 192.— CAN. 

b. Order for payment of money or 
oo0to.] — ^The rules h ordere at law tot 


the payment of monoy or ooste con- 
stitute iudirmenta Sc have all the force 
4c elfeot of fudgmente at law — Gibbons 
V . Chadwiok (1893), 9 Man. L. R. 
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Judgments and Ordebs. 


1, — JudgmenU Sect, 2. ] 

4. Decision de report ot Committee of Privi- 
leges.] — The decision of the Committee of Privi- 
leges as to the advice it shall give Her Majesty 
upon one particular claim of peerage, does not 
resemble the decision of the House sitting as the 
tribunal of ultimate appeal upon a question of law 
in a suit between two adverse parties. It is in 
no sense a judjpient, & cannot, therefore, be 
treated as a binding authority in another claim of 
peerage, even though the terms of the patents in 
the two cases may be like each other. The 
Crown cannot give to the grant of a dignity or 
honour a quality of descent unknown to the law. — 
Re WiLTEs Peeraqb Claim (1869), L. B. 4 H. L. 
126, H. L. 

Annotations : — CoilSd. Rhondda’s Claim, [1922] 2 A. C. 
339. Mentd. Buckhurst Peerage (1876), 2 App. Cas. 1. 

6. .] — There are, it is true, differences 

between the effect of the report of the Committee 
of Privileges & the judgment of a ct. of law. They 
are too obvious & too numerous to bo set out here. 
In its essence, the main difference rests in the fact 
that the reports of the Committee of Privileges & 
the resolutions of the Uouse taken upon them are 
in themselves merely the advice given to His 
Majesty upon the reference which he has made to 
the House. It is clear that the advice tendered in 
any one case cannot be pleaded, as it were, as a 
bar in law to a petition by another person for a 
right to another dignity, even though the circum- 
stances attending the claim & the point of law 
arising upon it may be precisely the same. It is, 
therefore, oi>en to all the other ladies who hold 
peerages in their own right successively to petition 
His Majesty to refer the matter to this House 
(Ja)tid Biukeniifad, C.). — Bhondda’s (Vis- 
countess) Claim, [1922] 2 A. C. 339 ; 92 L. J. 
P. 0. 81 ; 128 L. T. 155 ; 38 T. L. B. 759 ; 66 
So. Jo. 630, H.L. 

See, generally. Peerages & Dignities. 

6. Interlocutory order for accounts — No 
declaration of rights.] — An interlocutory order 
for accoimts & inquiries containing no declara- 
tion of rights is not a judgment. — McHenry v, 
Lewis (1882), as reported in 47 L. T. 649, C. A. ; 
subsequent 'proceedings, sub no'm. Oonybbarb v. 
Lewis (1883), 48 L. T. 527. 

AnrMt(Ui^8 ;-~Mentd. Hyman r. Holm (1883), 24 Ch. D. 


7. Whether order for forclosure Included.]— 

An order for foreclosure absolute in respect of 
Middlesex is not a judgment within 
Middlesex Begistry Act, 1708 (c. 20), s. 18, & 
judgments Act, 1838 (c. 110), so as to require 
a memorial to be entered at the Middlesex Begistry 
S A ^ ^ direction to the Registrar of Deeds to 

refused. — Btorows v, Holley 
; 66 L. T. 

606 ; 86 W. R. 692. 

See, generally. Mortgage. 

II action of previously existing 

liability.] — The decision of a div. ct. upon a case 
stoted by the Oomrs. of Inland Revenue under 
Stamp Act, 1870 (c. 97), s. 19, is an order & not a 


judgment, & an appeal from such a decision to the 
. Ot. of Appeal must be brought within twenty-one 
. days. 

. A judgment is a decision in an action of a pre- 
L viously existing liability, & every other decision 
^ of a ct. is an order (Lord Esher, M.R.}. 

^ A decree ” [of the Oh. Div.] is of course the 
equivalent term to a “ judgment * ’ in the Q. B. Div. 
, (Lindley, L.J.). — Onslow v. Inland Revenue 
; Oomrs. (1890), 26 Q. B. D. 465 ; 69 L. J. Q. B. 

556 ; 63 L. T. 513 ; 38 W. R. 728 ; 6 T. L. B. 

J 454, 0. A. 

9. Order declaring rights.] — An “order de- 
claring rights ” is equivalent to a judgment ; it is 
not a final but a preliminary & therefore inter- 
locutory jud^ent. 

The appeal comes to us from an “ order declaring 
rights,’' which is equivalent to a judgment, not 
a final, but a preliminary judgment, & therefore 
interlocutory. As a matter of practice the judge 
will not determine the further question of fact 
until after the* final decision of the Ot. of Appeal 
or the House of Lords, as the case may be (Lord 
Esher, M.R.). — ^Maori King (Cargo Owners) v. 
Allen (1896), 1 Com. Cas. 104, 0. A. 

10. Whether leave to sign Judgment Included.] 
— ^An order giving liberty to sign final judgment 
^der B. S. 0., Ord. 14, is not equivalent to a;ctual 
judgment for the purpose of giving priority to a 
creditor in an administration action to the other 
creditors of the debtor. — Re Gurney, Clifford 
V. Gurney, [1896] 2 Ch. 863 ; 66 L. J. Ch. 32 ; 75 
L. T. 332 ; 46 W. B. 92 ; 41 Sol. Jo. 67. 

11. ,] — Re Debtor, Ex p. Debtor (No. 

2621 of 1902), [1903] W. N. 6, 0. A. 

12. Within Public Authorities Protection Act, 
1893 (c. 61), s. 1 (b) — Consent order dismissing 
proceeding against local authority.] — In an action 
against a county council an order was made in 
chambers by consent that the action be dismissed, 
& that pltf. pay to defts. their taxed costs of the 
action : — Held : defts. had obtained judgment 
within above sect. — Shaw v, Hertfordshire 
County Council, [1899] 2 Q. B. 282 ; 08 L. J. 
Q. B. 857 ; 81 L. T. 208 ; 63 J. P. 659 ; 15 
T. L. B. 402, C. A. 

Eefd. Bostook v. Ramsey U. D. O., [1900] 

2 Q. B. 610 : Smith r. Northleach R. D. C., [1902] 1 Ch. 
197 ; Gilbert v, Gosport & Alverstoke U, D. C., [1916] 

2 Ch. 687. 

13. Proceedings against local authorty 

dismissed for want of prosecution.] — ^An order dis- 
missing an action for want of prosecution because 
pltf. has not given notice of trial within the time 
specified for so doing, with costs to be paid by 
pltf., is a “ judgment ” within above sect. — 
Gilbert v, Gosport & Alverstoke Urban Dis- 
trict Council, [1916] 2 Oh. 587 ; 80 L. J. Oh. 64 ; 
116 L. T. 760 ; 81 J. P. 89 ; 60 Sol. Jo. 695 ; 16 
L. G. R. 62. 

See, generally. Public Authorities. 

14. Leave to issue execution.] — Held : leave 
to issue execution under B. S. C., Ord. 42, r. 23, 
against the exor. of judgment creditor was not 
equivalent to a judgment against the creditor. — 
Stewart v. Rhodes, [1900] 1 Ch. 886 ; 69 L. J. Ch. 
174 ; 82 L. T. 837 ; 48 W. B. 364 ; 16 T. L. R. 
203 ; 44 Sol. Jo. 269, C. A. 

Balance order under Companies Acts .] — See 
Companies, Vol. X., pp. 919. 

Judgment In rem.]— Part II., Sect. 1, poet 


CAN^ 14 C. L. T. Ooo. N. 9.— 

0 . Order of master in liquidation of 
^ptmy.h-Semble : an order made 
by the master in the Uqnidatlon 


against a co. Is a Judgment.*^RisucR 
V. Albebta Nbwspafkbb, Ltd., [1919] 
1 W, W. IL 740.-~CA!5r^ 
d. Decree for aiimony ,] — A decree for 
alimony is a iudgment. — F juncis v. 


WtLKEBSON, [1918] 2 W. W, R. 966. — 
CAN. 

•. Cross-judgments .} — ^Allabdiob v. 
Ti^SLBT (1899). 18 N. Z. L. R. 86.— 
N.Z, 
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Jodfmaiitiiipmoiuun.] — Sm Part II.| Sect. 1, 

Interloeaiory Judgment] — See Part Sect. 2, 

ost* 

Final Jttdgment.]--^ee Part II., Sect. 2, poet 
DeoreeJ— 566 Sect* 5, poai. 


Sect. 2.— JUDGMENT OR ORDER* 

15. Within Judicature Act, 1925 (c. 49), s. 
27 (l)<— Decision in Probate Division on matters 
of lact] — ^When a cause in the Probate Div. has 
been heard before a judge without a ji^, the 
evidence being given vivA voce^ the parties may 
. . . appeal from the decision of the judge, on the 
facts as well as the law, to the Ct. of Appeal. 

Why does it not come within the sect, of Jud. 
Act which provides that the Ct. of Appeal shall 
have jurisdiction to determine appeals from any 
judgment or order of the High Ct. of Justice 
(JB8SEL, M.B.).-~SU0DEN V. ST. LEONARDS (LoRD) 
(1870), 1 P. D. 154 ; 46 L. J. P. 49 ; 34 L. T. 369 ; 
24 W. B. 479 ; 2 Char. Pr. Cas. 160, C. A. 
Annotations : — ^R^d. Krehl v. Burrell (1878), 10 Ch. D. 420. 
Menid. Gould v. Lakes (1877). 43 L. T. 382 ; Gould v. 
Lakes (1880), 6 P. D. 1 ; Gardiner v. CJourthopo (1886), 
12 P. D. 14 ; Woodwards. Goulstone (1880), 11 App. Cas. 
469 ; Harris e. Knight (1890), 16 P. D. 170 ; Clark v. 
Dixon (1891), 8 T. L. R. 11 ; Atkinson v. Morris, [1897] 
P. 40 ; Allan v. Morrison, [1900] A. C. 604 ; Rr Sykes, 
Drake v. Sykea (1907), 23 T. L. R. 747 : Gill v. Gill, [1909] 
P. 157 ; Read.!?. Price, [1909] 2 K. B. 724 ; In the O^of 
Phlbbs (1917), 86 L. J. P. 81 ; Re Jessop, [1924] P. 221 
In the Estate of Tomvlomore (1925), 69 Sol. Jo. 382. 

See, also, Executors, Vol. XXIII., p. 282, 
Nos. 3493, 3494. 

16. Decision upon case stated — Under 

Lands Clauses ConsoUdatlon Act, 1845 (c. 19).] — 

The Ct. of Appeal has jurisdiction to entertain 
an appeal from the decision of the High Ct. of 
Justice upon a special case stated by an umpire 
appointed under above Act, to assess the com- 
pensation for lands taken for the purposes of an 
undertaking, or injured by the execution of the 
works thereof. 

I am clearly of opinion that the decision of the 
Q. B. Div. was an “ order ” witliin Jud. Act, 
1873 (c. 06), 8. 19 (Bramwell, L.J.). — Be Bidder 
North Staffordshire By. Co. (1878), 4 Q. B. D. 
412 ; 48 L. J. Q. B. 248 ; 40 L. T. 801 ; 27 W. B. 
540, C. A. 

Anno<a(ion« Mentd. Joicey v. N. K. Ry., [1907] 1 K. B. 
402 : IlMby Portland Comont Co, v. L. & N. W. Ry., 
[1908] 1 K. B. 925. 


from petty or quarter sessions within Jud. Act, 
1873 (c. 66), 8. 46, dc it being an ** order *’ '^thin 
sect. 10 of that Act. — ^Holboen Guardians v. 
Chbrtsky Guardians (1886), 16 Q. B. D, 76 ; 64 
L. J. M. 0, 137 ; 63 L. T. 666 ; 83 W. R. 698 ; 1 
T. L. R. 479 ; sub nom. Ohbrtsby Union v. 
Holborn Union, 60 J. P. 30, C. A. 

Annotations : — ^FoUd. Dewsbury & Heokmondwiko Water- 
works Board v. Peuistone Union Assmt. Com. (1886), 
2 T. L. R. 375: Lodge v. Huddersfield Corpn., [1808] 
1 Q. B. 869. Retd. Tondring Union v. Woolwich Union, 
[1033] 1 K. B. 121. Mentd. Hlgbworth & Swindon Union 
Grdns. v. Westbury-on-Sovern Union Qrdns. (1888), 20 
Q. B. D. 697. 

19. .] — A.n appeal will lie 

without leave of the Div. Ct. from a judgment of 
that Ct. on a case stated by consent under above 
sect. — Dewsbury & Heckmondwikb Water* 
WORKS Board v. Pbnibtone Union Assessment 
Committee n886), 2 T. L. R. 376, C. A. ; subse- 
quent proceedings, 17 Q. B. D. 384, C. A. 

Annoimon : — FoUd. Lodge v, nuddorslield Corpn,, [1898] 

1 Q. B. 859. 

20. Although Judgment entered 

at quarter sessions.] — The entry of judgment in 
an appeal at quarter sessions in accordance with 
the decision of a Div. Ct. on a case stated under 
above sect, does not pro vent an appeal against the 
decision to the Ct. of Appeal under Jud, Act, 1873 
(c. 60), s. 19 . — Lodge v, Huddersfield Corpn., 
[1898] 1 Q. B. 859 ; 67 L. J. Q. B. 571 ; 78 L. T. 
682 ; 62 J. P. 615 ; 46 W. R. 482, C. A. 

See, generally. Poor Law. 

21. Under Arbitration Act, 1889 

(c. 49), s. 19.] — No appeal lies to the Ct. of Appeal 
in respect of an opinion of a div. ct. ^ven on a case 
stated under above sect., such opinion being of a 
consultative character, & not in the nature of a 
judgment or order within Jud. Act, 1873 (c. 66), 
s. 19. — He Knight & Tabernacle Permanent 
Building Society, [1802J 2 Q. B. 613 ; 62 
L. J. Q. B. 33 ; 67 L. T. 403 ; 67 J. P. 220 ; 41 
W. R. 35 ; 8 T. L. R. 783 ; 4 R. 67, 0. A. 
Annotations : — Distd. Re KlrkleatJiain L. B. A Htookl-on & 

Mlddlewborough Water Board, [1893] 1 Q. B. 376. Folld. 
Shrewsbury v. Shrewsbury (1907 ), 23 T. L. R. 224. Oonsd. 
British Westinghouse Eloctrio & Manufacturing Co. v. 
Underground Kleotrio Ry. of London, [1912] A. C. 673. 
Reid. Barnard ». Tomson, [1894] 1 Ch, 374 ; Re Holland 
8.S. Co., National S.S. Co. & Bristol Steam Navigation Co. 
(1906), 23 T. L. R. 59 ; May v. Mills (1914). 30 T. L. R. 
287 ; Manbre Saccharine Co. v. Corn I^roduots C’o., [1919] 
1 K. B. 198 ; Ckigitad v. Newsum, [1021] 2 A. 0. 528 ; 
A.-G. for Manitoba v. Kelly, [14122] 1 A. C. 268. Uentd. 
Sidney v. N. E. Ry.. [1916] 2 K. B. 760 ; DulT Develop- 
ment Co. V. Kelantan Government (1925), 41 T. L. R. 
375. 

22. S. P. Shrewsbury v. Shrewsbury (1007), 
23 T. L. R. 224, C. A. 


17. Under Quarter Sessions Act, 

1849 (c. 45), s. ll.]—Au appeal will lie to the Ct. 
of Appeal from the decision of the Q. B. Div. upon 
a case stated imder above sect, in an appeal against 
a poor-rate ; for the decision of the Q. B. Div. 
w an “ order ” within Jud. Act, 1873 (c. 66), s. 10.~ 
Petbrborough Corpn, v. Wilsthorpb Overseers 
(1883), 12 Q. B. D. 1 ; 63 L. J. M. C. 33 ; 50 
L. T. 189 ; 48 J. P. 373 ; 32 W. R. 648, 0. A. 
Annotations : — ^FoUd. Dewsbury & Heokmondwlke Water- 
works Board e. Penlstone Union Assmt. Com, (1886), 


? X* Huddersfield Ciorpn., [1898] 

1 B* 859. R^. Holborn Grdns. v. Chortsey Ordns. 
U885), 16 Q. B. D. 76. Mentd* West Bromwlcn Schooi 
e. West Bromwich Overseers (1884), 13 Q. B. D. 
929 ; Dewsbury & Heokmondwlke Waterworks Board v. 
Penlstone Unl^ Assmt. Com. (1888). 17 Q. B. D. 384 ; 

“ * t>. Klng^n Union Assmt. 

18. 1 appeal lies to the 

from the decision of the Div. Ct. upon 
a case stated under above sect, on an appeal from 
Justices to the quarter sesdons, it 
not being a decLiion of the Div. Ct. on an appeal 


Annotation : — Mentd. Bayley v. Bayley. [1922] 2 K. B. 227, 

28. Rule absolute for prohibition.]— An 

appeal lies from the decision of the Div. Ct, on 
an application for a proliibition to a county ct, ; 
for 19 & 20 Viet, c. 108, s. 42, relates to procedure 
only, & does not enact that the judgment of the 
Div. Ct. shall be final. 

I am satisfied that the decision of the Div. Ct. 
as to this prohibition is not final. That decision Is 
an order within Jud. Act, 1873 (c. 66), s. 19, & 
it is therefore the subject of an appeal (B AGO allay, 
L.J.). — Barton v. Titmarsh (1880), 49 L. J. Q, B. 
673 ; 42 L. T. 610 ; 28 W, R. 821, C. A. 

24. Order settling form of conveyance.] — 

The order of a judge settling the form of a convey- 
ance is subject to appeal. — Pollock v* Rabbits 

1882), 21 Ch. D. 466 ; 47 L. T. 687 ; 31 W. R. 
160, 0. A. 

25. Judgment on Information brought 

under Parllamentaiy Oaths Act, 1866 (o. 19).J— 
A member of Parliament, who does not believe 
in the existence of a Supreme Being, A upon whom 
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Judgments and Orders. 


S, 2.-*^Judgmeni or order* SecU, 3 <8? 4«] 

aB oath has no binding effect as an oath but only 
as a solemn promise, is, owing to his want of 
religious belief, incapable by law of “ making & 
subscribing the oath of allegiance appointed by 
above Act, as amended by Promissory Oaths Act, 
1868 (c. 72), & if he takes his seat & votes as a 
member, although he has gone through the form 
of making & subscribing the oath a|)pointed by 
those statutes, he will be liable upon an information 
at the suit of the A.-G. to the penalty imposed by 
sect. 6 of above Act. 

An information at the suit of the A.-G. to recover 
penalties under sect. 6 of above Act, from a 
member of Parliament for voting without having 
taken the oath of allegiance required by that 
statute, as amended by Promissory Oaths Act, 
1808 (c. 72), is not a “ criminal cause or matter ** 
within Jud. Act, 1873 (c. 00), s. 47, & an appeal 
may be brought from any order or judgment therein 
of the High Ct. to the Ct. of Appeal. — ^A.-G. v. 
Bradlaugh (1885h 14 Q. B. D. 007 ; 64 L. J. 
Q. B. 205 ; 62 L. T. 589 ; 49 J. P. 600 ; 33 W. K. 
673, 0. A. ; previous proceedings (1884), 1 Cab. & 
El. 440. 

Annotationa : — ^Refd. R. v. HaiiRmann (1909), 73 J. P. 510 : 

Re Clifford & O’Sullivan, [1921] 2 A. C. 570. 

26. Certiflcate that validity of patent 

questioned in infringement action.] — By Patents, 
Designs & Trade Marks Act, 1883 (c. 67), s. 31, 
in an action for infringement of a patent, the ct. 
or a judge may certify that the validity of the 
patent came in question : — Held : such a certiflcate 
18 not a judgment or order against which an appeal 
lies to the Ct. of Appeal under Jud. Act, 1873 
(c. 00), 8. 19. — Haslam Foundry & Engineering 
Co. V. Hall (1888), 20 Q. B. D. 491 ; 67 L. J. Q. B. 
362 ; 69 L. T. 102 ; 30 W. B. 407 ; 4 T. L. B. 
350; 6B.P. C. 144,C.A. 

Annotation : — Refd. Acetylene Illuminating Co. v. United 

Alkali Co., [1902] 1 Ch. 494. 

See, now, Patents & Designs Act, 1907 (c. 29), 
s. 36 ; & generally. Patents. 

27. Decision as to sufficiency of notices 

under Law of Property Amendment Act, 1859 ( c. 36), 
s. 29.] — Testator was a small farmer in the country, 
lie had lived at the same place for forty years 
previously to his death, & had never been engaged 
m any other occupation than that of farming his 
own land, consisting of about fifty-two acres. 
After his death his exors. issued a notice inviting 
creditors & others to come in &; make their claims 
against testator’s estate. The notice was published 
once in each of three local newspapers, & once in the 
Tjondon Gazette, but it was not published in any 
other London newspaper. The notice fixed the 
period of a month from its date for the bringing 
in of claims, but it was not publislied till a day or 
two after its date. After the expiration of the 
notice the exors. distributed the estate among 
claimants of whose claims they had notice : — 
Held : as against claims of which they had not 
then any notice, the notice w^ sufficient to entitle 
the exors. to the protection piven by above sect. 

Qu, : whether an appeal lies apainst the decision 
of the judge on such a point . — Be Bracken, 
Doughty v. Townson (1889), 43 Ch. D. 1 ; 69 
L. J. Ch. 18 ; 61 L. T. 631 ; 38 W. B. 48 ; 6 
T. L. B. 11, 0. A. 

See, now, Trustee Act, 1925 (c. 19), s. 27. 

28. Deoision of point of law submitted 

under Local Government Act, 1888 (c, 41), 8« 29.]— 
By a^ve sect, if any question arises, or is about 
to arise, as to whether any business, power, duty, 
or liability is or is not to be transferred to any 


county council or joint committee under this Act, 
that question, without prejudice to any other mode 
of trying it, may, on the application of a chair- 
man of quarier sessions, or oi the county council, 
committee, or other local authority concerned, be 
submitted for decision to the High Ct. of Justice : 
— Held : the decision of the High Ct. upon a 
question submitted to it under above sect, is not 
a “ judgment or order within Jud. Act, 1873 
(c. 66), s. 19, & no appeal lies from such decision. — 
Ex p. Kent County Council & Dover Council, 
Ex p. Kent County Council & Sandwich 
Council, [1891] 1 Q. B. 725 ; 65 L. T. 213 ; 65 
J. P. 647 ; 39 W. B. 466 ; 7 T. L. B. 487 ; sub 
nom. Re Dover Council & Kent County Council, 
Ex p, Dover Council, Be Kent County Council 
& Sandwich Council, Ex p, Kent County 
Council, 60 L. J. Q. B. 436, C. A. 

Anrwtaiiona : — ^Refd. Re Knight & Tabernacle Permanent 
Bldg. Soc., [1892] 2 Q. B. 613. Mentd. Re Herefordshire 
County Council & Leominster Town Coimcil (1894), 16 
R. 77 ; Thetford Corpn. v. Norfolk County Council, [1898] 
2 Q. B. 468. 

29. Order of Admiralty Division Included.] 

— Jud. Act, 1873 (c. 66), s. 19, gives a right of 
appeal from any judgment or order of the High 
Ct., & therefore from an order of the Admlty. 
I)iv. as from any other (Bowen, L.J.). — The 
Becbpta, [1893] P. 255; 62 L. J. P. 118; 41 
W. B. 661 ; 37 Sol. Jo. 680 ; 1 B. 644 ; sub nom. 
Gordon v. Francis (J. B.) & Co., The S.S. 
Becepta, 69 L. T. 262 7 Asp. M. L. C. 359, C. A. 

Annotations : — ^Mentd. Re London Scottish Permanent 
Bldg. Soo. (1893), 63 L. .T. Q. B. 112 ; The Theresa (1894), 
11 R. 681 ; Mowiem v. Dunne (1912), 106 L. T. 611. 

See, generally, Admiralty, Vol. I., pp. 234, 236. 

30. Order transferring action to com- 

mercial list.] — An appeal will lie to the Ct. of 
Appeal against an order for entry of a cause in the 
commercial list if it be not a commercial cause. — 
Sea Insurance Co. v. Carr, [1901] 1 K. B. 7 ; 
69 L. J. Q. B. 964 ; 83 L.T. 517 ; 49 W. B. 66 ; 
17 T. L. B. 6 ; 45 Sol. Jo. 29 ; 9 Asp. M. L. C. 
138 ; 6 Com. Cas. 11, C. A. 

Order on application for habeas corpus.] — 

See Crown Practice, Vol. XVI., pp. 270, 271. 

Order discharging order nisi for certiorari.] 

— Sec Crown Practice, Vol. XVI., pp. 476, 477, 
Nos. 3678, 3679. 

81. Within Appellate Jurisdiction Act, 1876 
69) — Refusal to grant special leave to appeal — 

Time limited for appealing expired.] — No appeal 
lies to this hou6e from a refusal of the Ct. of Appeal 
to grant special leave to appeal from a judgment 
of the High Ct. in a case where the time limited 
by B. S. C., Ord. 68, r. 15, for appealing has expired. 
Such a refusal is not an order or judgment of the 
Ct. of Appeal within above Act, s. 3. — Lane v. 
Esdaile, [1891] A. C. 210 ; 64 L. T. 666 ; 40 
W. B. 65 ; sub nom. Payne v, Esdaile, 60 L. J. Oh. 
644, H. L. 

Annotations : — Consd. Re Housing of the Working Classes 
Act, 1890, Ex p. Stevenson, [1892] 1 Q. B. 609. Apld. 
R. V. Hertfordshire Appeal Tribunal (1916), 86 L. J. K. B. 
684. 

82. Within R. S. C., Ord. 41, r. 5 — Citation 
In Probate Division.] — I doubt whether the cita- 
tion can be said to be a “ judgment or order,** 
but if so it was not indorsed as required by B. S. 0. , 
Ord. 41, r. 6 (Barnes, J.). — Evans v. Evans (1892), 
67 L. T. 719. 

38. Judgment or order for payment into court 
— Distinguished from judgment or order for pay- 
ment of money.] — A jud^ent or order for pay- 
ment of money into ct. is clearly distinguished from 
a judgment or order for the recovery by or payment 
of an;^ money to a person, & diffe rent m odes of 
enforcing payment are provided (Chtity, J.). — 
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Be Obebb, Naffibb v. Fahshawb, [1896] 2 217 ; 

64 L. J. Ch. 620 ; 69 J. P. 441 ; 48 W. E. 647 ; 
89 Sol. Jo. 608 ; 2Maii8.850; 13E.698; atAnotn. 
Be Obieb, Nafpeb v. Fanshawh, 72 L. T. M6. 
AnnotoMons .— B«U. Be TumbnU, «. Nicholas 

U»001 1 Ch. 180 ; White, Son Sc PUl v. Stennloxs, llOHJ 
2K. B.4lg. 


Sect. 8.— ORDER. 

34. Gonersl rule.]— O nslow v. Inland Eevbnub 
C iOHBS., No. 8, ante. 

36. Whether included In Judgment.] — The 

■^(rord ** judgment ** ought not to be construed m 
including “ order ” unless the legislature has said 
so (Pby, L.J.).— iJe Cohen, Ex p. Schmitz (1884), 
12 Q. B. D. 509 ; 63 L. J. Ch. 1168 ; 60 L. T. 747 ; 


32 W. E. 812, C. A. 

Aiia>tnHoiui .—Bald. R- Sindera, Ex p. Whlimoy (1884), 13 
Q. n. D. 476 ; He lliddell. Ex p, Stratlimore (1888), 20 
Q. B. L>. 318. 


36. Whether equivalent to judgment— Order for 
accounts In redemption action.] — Clover v, Wilts 
& Western Benefit Building Society, No. 45, 
posi. 

37. Decision on case stated — Under Stamp Act, 
1870 (c. 97), s. 19.] — Onslow v. Inland Revenue 
C o MRS., No. 8, ante. 

38. Order for Issue of writ of habeas corpus — 
Whether order within Judicature Act, 1873 (c. 66), 
s. 19.] — On an application by the iiarent for a 
wit of habeas corpus in respect of a child, directed 
to the head of an institution for destitute children 
in which the child had been placed, it appeared 
that bc'fore the proceedings began he had without 
authority from the parent handed ov^er the child 
to another person ii) be taken to Canada, & lie 
alleged that lie did not know the address of such 
person or where he or the child was. The Ct of 
Appeal affimied an order absolute of the Q B. 
Div. that the writ should issue : — Held : such an 
order is an order within above sect., & an appeal 
lies from it to the (/t. of Appeal. — Barnardo v. 
Ford, Gossage’h C'ase, [18U2] A. C. 326 ; 61 
L. J. Q. B. 728 ; 67 L. T. 1 ; 66 J. F. 629 ; 41 
W. K. 333 ; 8 T. L. R. 728 ; 36 Sol. .To. 681 ; 1 It. 
1 7, ii. L. ; affg. S. C. sub nom. R. v. Barnardo, 
Gossage’s Case (1890), 24 Q. B. D. 283. 

AnmAiUiofis : — Distd. Swretary of State for Home AffalrH v. 

O’Briou, (1923J A. C. 603. Montd. (iordoii v. (iorilon, 

(1004] P. 163; li. V. Pinckney, (1004] 2 K. B. 84; U. 

r. Crono (1010), 102 L. T. 760 ; K. v. Maidstone I’risou 

Oo\emor, Ex p. Maguire, [1025] 2 K, B, 265. 

39. Order dismissing action — By consent.] — 


Shaw v. Hertfobdshibb County Council, No 
12, ante. 

40. For want of prosecution.] — Gilbert 

Ve Gosport &, Alverstokb Urban District 
Council, No. 13, ante. 

41. Order for foreclosure.] — Burrows v 
Holley, No. 7, ante. 

** Judgment or order.*’]— Sect. 2, ante. 

Judgment dc order distinguished .] — See Sect. 4, 
poaU 

Enforcement.]— Part XIII., Sect. 3, post. 


Sect. 4.— JUDGMENT AND ORDER 
DISTINGUISHED. 

42. General rule.] — Onslow r. Inland Revenue 
CoMRS., No. 8, ante. 

43. For purpose of bankruptcy notice.] — Now, 
in legal language, & in Acts of Parliament, as 
well as with regard to the rights of the parties, 
there is a well-known distinction between a “ judg- 
ment ” & an “ order.” No doubt the Orders 
under Jud. Act, 1873 (c. 66), ju'cvide that every 
order may be enforced in the same manner as a 
judgment, but still judgments & ordei’s ai’e kept 
entirely distinct. It is not said that the word 
“ judgment ” shall in other Acts of Parliament 
include an ” order.” 

A final judgment is a judgment obtained in an 
action by which a previously existing liability 
of deft, to pltf. is ascertained or established 
(OoTroN, L.J .). — He Oiiinery, Hx p. Chinery 
(1884), 12 Q. B. D. 312 ; 53 L. J. Ch. 662 ; 60 
L. T. 342 ; 32 W. R. 469, 0. A. 

AnnoUUiojis .—Apia. Re KanderH, Ex p. Wliiimoy (1884), 
13 Q. B. D. 476. Expld. lie Falthfid], Ex p. Mooro 
(1885), 14 Q. B. D. 027. Consd. Re lUddell, Ex p. Strath- 
more (1888), 20 Q. B. D. 512 ; Re Howe Machine Co., 
Fontaine's Case (1889), 41 Oh. D. 118. Apld. Onslow v. 

I. 11. Comrs. (1890), 25 Q. B. D. 405. Consd. Re Binstead. 
Ex p. Dale, 11893] 1 Q. B. 199. APld. Re Owen, Ex p. 
PetorB (1900), 83 L. T. 572. Refd. Re Cohen, Ex p. 
Schmitz (1884), 12 Q. B. D. 509 ; Re Arkoll, Ex p. Arkcll 
(1889), 61 L. T. 90 ; Re Bankruptcy Notice, Exp. Official 
ileceivor, (1895] 1 Q. B. 609 ; Pritchett & Yonng v. 
English & Colonial Byndioato (No. 2) (1899), 43 Sol, Jo. 
602 ; Rc G. J., Ex p. G. J., [1905] 2 K. B. 678 ; Re Clark. 
Ex p. Pope & Owlos, [1914] 3 K. B. 1095. Mentd. 
Rc Ford, Ex p. Ford (1886), 18 Q. B. D. 369 ; Re Gardiner, 
EJx p. Coulson (1887), 67 L. J. Q. B. 149 ; Re Combined 
Woigldug & Advertising Machine Co. (1889), 43 Ch. D. 
99 ; Goisse v. Taylor, [1905] 2 K. B. 658. 

44. .] — In a suit by a husband against 

his wife for dissolution of the marriage on the 
ground of her adultery, a decree nisi for dissolu- 
tion was made, the decree containing an order 


PART I. SECT. 3. 

f. Whether cgmraleni to judgmerd.] 
— An order of the ot. or of a Judge 
Is not lor all purposes & to all Intents 
a Judgment. — Re Kkkev. Smru (1894), 
24 O. U. 473.-~CAN. 


f. Consent order.]— A consent 

order represents the agreement of the 
parties thereto & not the Judgment of 
the ct. making the order. — M rauuer 
r. Caxadian Pacific Ry. Co. (1912), 
42 N. B. R. 46.— CAN. 


b. *.) — Whore in an actiox 

a consent is reoelved Sc an order ii 
made staying all further prooeedingt 
on the terms contained therein, sucl 
an order Is not a Judgment or capabh 
of being registered as such. — J oynt r 
MaoCabk. U8991 1 I. R. 104.— IR. 

^ Order gremting review o, 

/udpm«nf. 1—AUBHOV CauBK Mohuki 
e. Shamant Loohun MOHinnr (1889) 
L L R. 16 Calc. 788.— IND. 

L Order refuting to enlarge lUm 

^ appeal.]r-QoviNDA Lal Das v 
^mA Das CHATTBarKS (1906), I. L. R 
33 Calc. 1323 ; 10 C. W. N. 986. — DID 


m. .] — in determining whether 

an order coiislltutos a Judgment or not, 
the ct. must take into consideration 
the nature of the order tc Its elltKR 
upon the civil proceeding In which Jt 
was made. — R uldu Hiniui v. Banwal 
S iNQU (1922), I. L. R. 3 Luh. 188.— 
IND. 

n. Adjudication as to dividing fence.] 
— An adjudication as to the kind of 
fence to bo erected between adjoining 
owners & the portion to bo erected 
by each. Is not an order. — R. v. Kkkr, 
Et g. Palmer (1882), 8 V. L. R. 235.— 

o. Order for deterUion of ^ip .] — 
An order made for the detention of a 
ship Is a Judicial order. — S.S. Kalibia 
r. Wiisox (1910), 11 C. L. R. 689.— 

AUS. 

p. Order directing payment of money 
into court.}— An order for payment of 
money into ct., pending a reference 
to the master to take accounts, is an 
order. — W hiteheap e. Buffalo 8c 
Laeb Huron Ry. Co. (1859), 7 Gr. 
678.— €AN. 


a. Order allowing service of ex juris 
wnt .] — ^An order allowing service ot 
an ex juris writ is a discretionary 
order. — Empire Bhewino & Malting 
Co. V. IlAitLEY (1891), 7 Man. L. R. 
410.— €AN. 

r. Order directing payment of money 
to receiver .] — CJommerctal Bank of 
Windsor v. Boott (1898), 30 N, S. R. 
(18 R. & G.) 401.— CAN. 

i. Ex parte order .] — Denny v. 8a y- 
WABD (1896), 4 B. 0. R. 212.— CAN. 


a. .] — An order mode on behalf 

of one party in the absence of the 
other party, duly served with notloo of 
motion, ia an ex p. order. — Stewart 
V. Braun, Ex p. Patterson, [1924] 3 
D. L. R. 941 ; 2 W. W. It. I163.— CAN. 


b. Order opening up judgment .] — 
An order opening up a Judgment in 
favour of pltf. Is operative from the 
moment it is pronounced, Sc is not 
such an order as does not become 
effective until it has been taken out Sc 
served. — Croome v. Leir (1913), 23 
W. L. R. 713; 9 D. L. R. 809; 4 
W. W. R. 80.— CAN. 
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Sect* 4 . — Judgment and order dieUnguiehed, Seat. 
6 . PaH II. Sect. 1.] 

for the payment of petitioner’s costs by co-resp. 
The decree was afterwards made absolute ; the 
costs were taxed at £204, & an order was made that 
co-resp. should pay the amount within a specified 
time. He failed to comply with the order : — 
Held: there had not, within Bkpcy. Act, 1883 
(c. 52), s. 4 (1) ({/), been a “ final judgment ** for 
the amount, & petitioner could not issue a bkpcy. 
notice against co-resp. in respect of it . — Ke 
Binstead, Ex p. Dale, [1893] 1 Q. B. 199 ; 62 
L. .T. Q. B. 207 ; 68 L. T. 31 ; 41 W. R. 462 ; 9 
T. L. R. 114 ; 37 Sol. Jo. 117 ; 9 Morr. 319 ; 4 
R. 146, 0. A. 

Annotations : — Apld. JBc Owen, Ex p. Potors (1900), 70 
L. J. Q. B. 92. Reid. Re Bankruptcy Notice, Ex p. 
omolal Receiver, [1895] 1 Q. B. 600 ; Re Hallman, Ex p. 
Ellis & Collier, [1909] 2 K. B. 430. Mentd. Re Lynes, Ex p. 
Lester (1893), 68 L. T. 739 ; Ivlmey v, Ivlmey, [1608] 

2 K. B. 260 ; R,aymont v. Raymont & Stuart, Chapman v. 
Chapman & Bulst, [1910] P. 271. 

45. Order for accounts In redemption action.] 

— Pltf. after issuing the writ in a redemption 


AND ORDBBS. 

action took out a summons for an account under 
R. S. 0., Ord. 16, r. 1 ; — Held : the Order under 
the summons must be limited to preliminary 
accounts, Sn the usual terms of a final judgment for 
redemption ought not to be added without pltf.’s 
consent. 

It is a mistake to Imagine that an order under 
Ord. 15 was meant to be equivalent to a decree 
(Bacon, V.-O.). — Clover v. Wilts & Western 
Benefit Building Society (1884), 63 L. J. Oh. 
622 ; 60 L. T. 382 ; 32 W. R. 896. 

48. For need of registration.] — Burrows v, 
Holley, No. 7, ante. • 


Sect. 6. — ^DECREE. 

47. E^valent to Judgment.] — Onslow v. 
Inland Revenue Combs., No. 8, ante. 

Decree nisi for dissolution of marriage — Whether 
“ final Judgment ** within Bankruptcy Act, 1914 
(c. 69), s. 1 (g).] — See Bankruptcy, Vol. IV., p. 
92, No. 830. 


Part il. — Classification. 


Sect. 1.— JUDGMENTS IN REM AND JUDGMENTS 
IN PERSONAM. 

48. Judgment in rem— Definition.] ~~To con- 
stitute a judgment in rem, the judgment must be 
a judgment of a competent ct. in respect of a 
res actually or constructively within the juris- 
diction of the ct., & the judgment must determine 
the right to, or disposition of, such res in the control 
of the ct. (Williams, L.J.),-~Fraci8, Times 
Co. V. Carr (1900), 82 L. T. 698 ; 16 T. L. R. 405, 
C. A. ; on appeal, sub nom. Cabu v. Fracis, Times 
& Co., [1902J A. C. 176, H. L. 

Mentd. A.-Q. for British Columbia r. A.-G. 


for Canada, [1914] A. 07 15l ^ win^u 

4 .q 1 Tf . . ^ the order was made : — Held : the confirmation of 

finfl \ ^leaiM easy to the order, in these circumstances, was not con- 

r^m Tn w elusive proof of a derivative settlement of the 

* J- 1 * i.* Leading C^es it is defined as pauper in W., on appeal against an order removing 
denotos^nnnn^hn ^ its name indeed the pauper to W. aLr the decree of the Spiritu^ 

Ct., but on such appeal W. might show ^y the 


60. Order for removal of pauper.] — 

D. & E. were removed, by an order describing 
them man & wife, with their six children, 
named in the order of removal, to W. The order was 
appealed against. Pending the appeal, the parish 
officers of W. instituted a suit in the Spiritual Ct., 
to dissolve the marriage as incestuous. After this, 
the order was confirmed; &, subsequently, the 
Spiritual Ct. decreed the marriage incestuous, & 
void from the beginning to all intents & purposes. 
Pauper was bom of the supposed marriage, before 
the order, but he was not named in it, & he was 
unemancipated, & had gained no settlement, when 
the order was made : — Held : the confirmation of 
the order, in these circumstances, was not con- 
clusive proof of a derivative settlement of the 


of uidtrnien?H liad become Void a 6 ini^io, & the pauper illegitimate. 

^ conclusive The judgment of the ct. of quarter sessions upon 

^nclusivo thnnirh whi(^ IS not the former appeal decided directly the settlement 

ceodWfi r persons included in the order ; Sc, this being 

ad i udicationa h v a onm ^ ^ judgment in rem, was conclusive, not only between 

of a mariWn o ^ existence the parties, but against aU the world {per Cun.).— 
tL A^mltl ^rf A of a prize in R. v. Wyb (Inhabitants) (1838), 7 Ad. Sc EL 

the Admlty. Ct. A familiar instance of the second 761 : 3 Nev. & P. K. B. 6 : 1 Will Woll. Sc H. 128 • 
is an inquisition in l^cy, which has always been 7 L. J. M. C. 18 ; 2 Jur. 298 ; 112 B. R. 656. 
auowea to be read in a subsequent suit between Annotations : — Oonsd. R. v. Hortlngtoa Middle Quarter 
third parties os evidence of the lunacy, though it y865), 4 E. & B. 780. Reid. Do Mora v. Concha (1885), 

IS not conclusive & may be traversed (Gotkns. I? » Ri^ell v. Russell, [1924] A. d 687. 

Hardy M R ) — TTt^tt « ® 4 Q. B. 93 ; Heston Church- 

^ARDX, M.it.). illix V. Clifford, Clifford v. wardens & Overseers V, St. Bride Churchwardens & 

Timms, Clifford v. Phillips, [1907] 2 Ch. 236 : Overseers (1853). 22 L. j. M. O. 65 ; Barton Regis Union 
76 Im j. Oh. 627 ; 97 L. T. 266 ; 23 T. L. R 601 v. Idverpool Churchwardens, etc. (1878), 47 

C. A. ; on appeal, [1908] A. 0. 12, 16, H. L. * L. J,M.C.62. 

Annotations .‘—Mentd. Bird v. Keep (1918), 118 L T 633 • I generally, x'uua xjaw. 

u J- Institute of Patent Agents, [1919) Order for sale Of cargo.] — Pltfs. 

a ^70. . » we re the underwriters on a cargo of deals, valued 

47 1 4 y . included.] — The of the suit, so long as It remains upon 

— ^A does not Include the record, it is a decree. — ^W ilmams 

decree ^r^tlng a sale of certain pro- orders/ either original or appellate, v. Brown (1886) L L R. 8 All 108 
expiration of a year from npon matters arising In the oon^ of a — IND. ' x, - 

^ master’s report is, in or in execution of a decree. — 

eaeot, equivalent to a Judgment at Runjit Sinoh v. Mshkrban Korr PART II. SEOT. 1. 

*• «• «• * .. "• 

4711 V-Oqmii «, rvkxm /iooK\ ^ a ^4 ^ ^ odeerse ocHon imSst Mineral Act, 8 . Z7 .) 


1918), 118 L. T, 633 ; 
atent Agents, [1919] 


iO'ee, generally, x'uua xjaw. 

61 , Order for sale of cargo.] 

were the underwriters on a cargo of deaL 


— Pltfs. 
[, valued 


9, Whe^ orders included. }— The 
word " doo^” does not Include 
orders// either original or appellate, 
upon matters arising In the course of a 
smt or In esmoutlon of a decree.— 


of the suit, so long as it remains upon 
the record, it Is a decree. — ^Wilmams 
e. Brown (1886), L L. R. 8 AU. 108. 

—IND. 

PART II. SEOT. 1. 

a. JiMoment in rem — Judgment in 
adverse aoHon under Mineral Act, s. 37.) 
— A Judgment In on adverse action 
under above soot, is not a Judgment 
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Pabt II.— Classification. 


in the policy at £1,100» shipped on board the 
PniBsiaii vesm “ Augusta Bertha,*’ from Onega to 
Messrs. S. at Hull. On Sept. 17 the vessel struck 
on the rocks on the coast of Norway. On Oct. i 
Messrs. S. gave notice of abandonment of the cargo 
as totally lost. Pltfs. accepted the abandonment 
A paid as for a total loss. On Sept. 23 the master had 
written to inform the owners of the cargo of the loss of 
the vessel. Before receiving an answer, the master 
& his agent took steps to cause an act of survey 
of the vessel & cargo to be held. On Sept. 27 
the surveyors recommended, as best for all parties, 
that the vessel & cargo should be sold. At that 
time the cargo had been safely landed. The 
master & his agent then applied to an ofiScer, 
called the sheriff & director of auctions, to apx>oint 
a day for the sale, which took place on Oct. 15, 
At the sale J., agent of the imderwriters, publicly 
protested against the sale, but the officer presiding, 
deeming the proof of his authority insufflcienti 
decided that the sale should proceed. The act 
of survey & public auction are judicial proceedings 
from which, by the law of Norway, appeals lie. 
J., as agent for the underwriters, then instituted 
in the superior ct. in Norway a suit against the 
master, his agent & the purchaser of the car^o, 
praying that the public auction should be dis- 
avowed, & that the purchaser should be compelled 
to deliver up the goods in specie. In Nov. 1863, 
judgment was given that the auction should be 
confirmed. The deals were forwarded by the pur- 
chaser to defts. in London who had made advances 
upon them, Sc who refused to deliver them up to 
pltfs. on a demand by them in Apr. 1853. The 
deals realised £1,470. There was evidence that, 
by the law of Norway, a sale by the master would 
transfer the property in the cargo : — Held : 
(1 ) assuming the judgment to be in rem, it was not 
necessary to plead it ; <fe it was conclusive evidence 
on the plea that the goods were not the goods of 
pltfs. ; (2) assuming the judgment not to be in 
renii because pltfs. had sought their remedy in a 
foreign ct. of competent jurisdiction, they were 
conclusively bound by the judgment of such ct. — 
Cammeix V. Sewell (1858), 3 H. & N. 617 ; 27 
L. J. Ex. 447 ; 32 L. T. O. S. 196 ; 4 Jur. N. S. 
078 ; 157 E. R. 617 ; on appeal (1860), 5 H. & N. 
728, Ex. Ch. 


AnTwtaliom :—A8 to (1) Refd. Simpson v. Fogo (1803), 1 
Hem. Sc M. 195 : Castrique v. Imrle (1870), L. K. 4 H. L. 
414. Aa to (^ OonBd. Castrique v. Imrio (1870), L. 11. 
4 H. L. 414. Refd. Simpson v, Fogo(18G0), 1 John. & H. 
18 ; Meyer v, Ralli (1876), 45 L. J. Q. B. 741 ; Vadala 
V. Lawes (1890), 25 Q. B. D. 310 ; AJcock v. Smith, 11892J 
Ch, 238 : Dulaney v. Merry, (1901 J 1 II. III. 
Mentd. The Justyn (1862), 6 L. T. 553 ; Lloyd 
(1806), L. It. 1 Q. B. 115 ; The Empire of Peace 
(1869h 39 L. J. Adm. 12 ; Egllnton r. Norman (1877), 46 
L, J. Q. B. 557. 


52. Order for sale of ship*] — We think 

that some points are clear. When a tribunal, no 
matter whether in England or a foi'eign country, 
has to determine between two parties Sc between 
them onlv, the decision of that tribunal, though 
m general binding between the parties Sc privies, 
does not affect the rights of third parties, & if in 
execution of the judgment of such a tribunal 
p^cess issues against the property of one of the 
htigants, Sc some particular thing is sold as being 
his property, there is nothing to prevent any third 
pe^n ^tting up his claim to that thing, for the 
Heitner had jurisdiction to determine, 
nor did determine, an^hing more than tliat the 
litigant B property should be sold. Sc did not do 


more than sell the litigant’s interest, if any, in 
the thin^ All proceedu^s in the Ots* of Common 
Law in England are of this nature, A it is every 
day’s experience that where the sheriff, under a 
fi. fa* against A., has sold a paxticular chattel, B. 
may set im his claim to that chattel either against 
the sheriflf or the purchaser from the sheriff ; Sc 
if this may be done in the cts. of the country in 
which the judgment was pronounced, it follows 
of course that it may be done in a foreign country. 
But when the tribunal has jurisdiction to determine 
not merely on the rights of the parties, but also 
on the disposition of the thing, & does in the 
exercise of that jurisdiction direct that the thing, 
& not merely the interest of any particular party 
in it, be sold or transferred, the case is very 
different (Blackburn, J.). — Castrique r. iMJiiE 
(1870), L. R. 4 H. L. 414 ; 39 L. J. 0. P. 360 ; 
23 L. T. 48 ; 19 W. R. 1 ; 3 Mar. L. 0. 454, U. L. ; 
affg* S. 0. nom. Imrie v. Castrique (1860), 

8 O. B. N. S. 405, Ex. Ch. 

Annotations : — Conid. Minna Craig S.S. Co. t). Chartt'rctl 
Moroautile Bank of India, London & China, [1897 J 1 
Q. B. 55. Refd. Simpson v. Fogo (1860), 1 John. Sc 
H. 18 ; De Cosse Brlssoo v. Rathbono (1861), 6 H. 8c N. 
301 ; Simpson v. Fogo (1863), 1 llom. Sc M. 195 ; 
Godard v. Gray (1870), L. R. 6 Q. B. 139 ; Meyor v. 
Rain (1876), 1 C. P. D. 358 ; Tho City of Moooa(1879). 

5 P. D. 28 ; Do Mora v. Concha (1886), 29 Ch. D. 268; 
Re Tnilort, Trafford v. Blanc (1887), 36 Ch. D. 600 : 
Alcock V. Smith, 11892] 1 Ch. 238 ; The Dictator, U892J 
P. 304 ; Ballantyne v. Maoklnnon, (1896J 2 Q. B. 455 ; 
Pemberton v. Hughos, [1899] 1 Ch. 781 ; Fracls, Tlmoa 
V. Carr (1900), 82 L. T. 698. Mentd. Tho Justyn (1862), 

6 L. T. 553 ; Ellis v. M'Honry (187 1), L. K. 6 C. P. 228 ; 
Messina V. Potroooccblno (1872), L. 11. 4 P. C. 144 ; Taylor 
V. Ford (1873), 22 W. H. 47 ; Re Queonsland Meroantllo 
& Agency Co., Kx p. Australasian, Invostmont Co., jbix p. 
Union Bank of Australia (1891), 61 L. J. Ch. 145 ; The 
Nautik, 11895] P. 121 ; Yat^js v. Kyflln, Taylor Sc Wark, 
[1899] W. N. 141 ; Caluo V. Palace Steam Shipping Co., 
11907] 1 K. B. 670 ; In the Estate of Crlppen, [lUllJl*. 108. 

53 . ,] — Whilst a ship, owned by pltfs., 

an English co., was loading at Bonibay for a ' 
voyage to Hamburg, her master was induced by 
fraud to sign bills of lading for goods which wore 
never put on board. Tho bills of lading were 
indorsed for value without notice of tho fraud to 
the defts., an English banking co. By the law of 
(Germany non-dolivery of the goods specilied in a 
bill of lading entitles tho holder of tlu^ bill to a lien 
upon tho vessel. I'he ship sailed, A whilst she 
was at sea a petition was presented for the winding- 
up of pltf. CO., & on tho day on which th(* ship 
arrived at Hamburg a winding-up order was made. 
On the same day defts., wJio haa in the meantime 
discovered the fraud, took proceedings in the 
CJerman ct. at Hamburg to arrest the sliip Sc to 
enforce their lien. Tlie Genrian ct. ordered tho 
ship to be sold, declared defts. to be entitled to 
the lien claimed, A ordered that lien to be satis- 
fied out of the proceeds of the sale. Tho liquidator 
of pltf. co. who had not appeared in the pro 
ceedings in tho German ct., brought an action 
in Plngland in the name of tho co. against defts. to 
recover from them the amount wiiich they liad 
received under tlio German judgment as money 
had A received to pltfs.’ use, seeking to make them 
liable as trustees of the money for tho benefit of 
tho general body of the co.’s creditors : — Held : 
the judgment of the German ct. being a judgment 
in rem, tho money received by defts. under it was 
nob subject to any trust in favour of the general 
body of the co.’s creditoi's, Sc the action was not 
maintainable* — Minna Craig S.S. Co. v. Char* 
tehed Mercantile Bank op India, London A 


Botsford Sc M 
t Jvdffment in personamr— Effect < 


— Judsmenta in personam In general fraud or collusion, conclusive against 
bind only parties Sc their privies ; but third portlee.— Srinivasa Aiyano^ 
the relation established between tliom e. Arayab Srinivasa Aiv^oab (1910), 
by a judgment is, in the absence of I. L. R. 33 Miad. 483. — IND. 
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Judgments and Orders. 


Sect, 1. — Judgments in rem and judgments in per^ 
sonam. Sect, 2: Suh-sect, I.] 

China, [1897] 1 Q. B. 460 ; 66 L. J. Q. B. 339 
76 L. T. 310 ; 46 W. R. 338 ; 13 T. L. B. 241 ; 41 
Sol. Jo. 310, 0. A. 

See, generally. Admiralty, Vol. I., pp. 168 
ei sea, 

64. Adjudication as to evidenoe of 


Sbct. 2.--WHETHER F!NAL OR ROTEIUXKJUTORY, 

SuB-SBOT. 1. — In General. 

61. Decision of court as to — Conclusive.] — 
Where a ct. has treated one of its own proceedii^s 
as merely interlocutory & not final, that circum- 
stance is decisive of the nature of such proceeding. 
— Ferrier V, Howden (1834), 4 01. & Pin. 26 ; 
7 E. R. 10, H. L. 


marriage.] — Hill v, Clifford, Clifford v. 
Timms, Clifford v. Phillips, No. 49, ante. 

See, generally. Husband & Wife. 

55. Condemnation of prize.] — Hill v. 

Clifford, Clifford v. Timms, Clifford v. 
Phillips, No. 49, ante. 

See, generally, Prize Law. 

56. Finding on inquisition in lunacy.] — 

Hill v. Clifford, Clifford v. Timms, Clifford 
V. Phillips, No. 49, ante. 

See, generally, Lunatics. 

Foreign Judgment.]— /See Conflict of 

Laws, Vol. XI., p. 463, Nos. 1189-1191. 

57. Effect of — Distinguished from Judg- 

ment in personam.] — The difference is pointed out 
clearly in Smith's Leading Cases, & some of the 
authorities there mentioned, between the pro- 
ceeding in rem, & the proceeding in personam in this 
respect ; that the proceeding in rem binds every- 
body, binds third persons, not parties to the 
litigation (Wood, V.-C.).— Simpson v. Fooo (1860), 

1 John & JI. 18 ; 29 L. J. Ch. 057 ; 6 Jur. N. S. 
949 ; 8 W. R. 407 ; 70 E. R. 644 ; sub nom. 
Liverpool Bank v. Foaoo, 2 L. T. 594 ; subsequent 
proceedings (1863), 1 Hem. & M. 195. 

ui n notations : — ^Refd. London & Medltorranoan Bank v, 
Htrutton (1869). 21 LJP. 415 ; Caatrlque v. Imrle (1870), 
L. U. 4 H. L. 414. Mdntd. Liverpool Marine Credit Co. 

V- 3 Oh. App. 479 ; Schibsby v. Weeten- 

® 1^5 ; Collisfl V. Hector (1875), 

Ji'oP; Kloobe, Kannrenther v. Geiselbrocht 

ni St Trufort, Traflord, v. Blanc 

(lno7), Jo Ch. D. coo. 

68. J — Castrique V. Imrie, 

No. 62, ante. 

, By way of estoppel.] — See Estoppel, 

Vol. XXI., pp, 153 et seq. 

Foreign Judgment.] — See Con- 

FI.ICT OF I.AWS, Vol. XI., pp. 463 ei seq. 

Judgment deterixU^ng status of person.] — 

See Nos. 49, 50, ante; Estoppel, Vol. XXI., 
p. 163. 

Judgment determining sutus of thing.] — 

See Estoppel, Vol. XXI., pp. 163-160. 

Judgment In personam — Foreign Judgment.] — 

See Conflict of Laws, Vol. XI., p. 463, No. 1190. 

59. Effect of — Distinguished from Judg- 

ment in rem.] — Simpson v. Fogo, No. 57, ante. 

60. .]— Castrique v. Imrie, 

No. 52, ante. 

, By way of estoppel.] — See Estoppel. 

\ol. XXI., pp. 143 etseq, 

Foreign judgments.] — See 

C^oNFLiCT OF Laws, Vol. XI., pp. 459 et seq. 

Actions in personam — In Admiralty.] — See 
Admiralty, Vol. I., pp. 172 ei seq. 


Jurisdiction of Court of Appeal .] — See 

Jud. Act, 1925 (c. 49), s. 68 (2). 

62. Whether form conclusive.] — Games v. 
Bonnor (1884), 64 L. J. Ch. 617 ; 33 W. R. 64, 
0. A. 

Annotations Msntd. Re Nisbot & Potts* Contract, [1905] 

1 Gh. 391 ; Re Atkinson & Horsell’s Contract, 11912] 

2 Ch. 1. 

63. Final for one purpose — Whether final for 
all purposes.] — JBe Compton, Norton v. Compton, 
No. 163, post 

64. .] — In a High Ct. action, the 

judge, found for pltf. with costs, directing that the 
amount recoverable should be ascertained by a 
referee. The referee awarded £83 10s., & upon 
application to affirm the award, the judge directed 
judgment to be entered for that amount, &, as the 
case had involved some complexity, he gave pltf. 
josts upon the High Ct. scale. Deft, appealed, 
contending that the judgment as to the costs at 
the trial was final, & that, as the amount recovered 
was less than £100, pltf. by County Courts Act, 
1919 (c. 73), s. 11, was only entitled to costs upon 
the county ct. scale : — ffeld : the judgment at 
the trial was partly final, &, as involving the 
reference to a referee, partly interlocutory ; & 
therefore, until the making of the order upon the 
award ascertaining the damages, County Courts 
Act, 1919 (c. 73), 8. 11, did not apply, & the ct. 
had jurisdiction to make an order as to the scale 
of costs, according to the discretion given by 
proviso (i) to the sect. — L ight v. William West 
& Sons, Ltd., [1920] 2 K. B. 238 ; 95 L. J. K. B. 
557 ; 134 L. T. 693 ; 42 T. L. R. 311 ; 70 Sol. Jo. 
404, C. A. 

66. Final order — Test for — Final determina- 
tion of rights of parties.] — Without at present 
settling what is an interlocutory order, the ct. has 
determined tliat all summonses wliich finally 
settle the rights of parties, such as summonses 
under winding-up orders or in administration suits, 
will be heard by the fullCt. of Appeal (Jambs, L.J.). 
—Memorandum (1875), 1 Ch. D. 41, C. A. 

Annotation .-“-Expld. Phoysey v. Phoysey (1879), 12 Ch. D 
305. 

66. .] — ^A limited co. gave, in 

876, a mtge. to its bankers for its account current, 
by covenant to surrender its copyhold works, & 
by the mtge. deed the co. became tenant to the 
bankers at the rent of £5,000. No surrender of 
he copyholds was made. On July 16, 1877, the 
ankers sent an auctioneer to distrain for £10,000, 
being two years’ rent. The auctioneer on the 
same day, saw the managing director of the co., 
gave him formal notice of distraint, & by arrange- 


PART II. SECT. 2, SUB-SECT. 1. 

65 i Final order — Test for — Final 
aetermin^icn of nghts of Dorfwa.]— A 
nnal order is one made on such an 
application or proceedlnsr that for 
whlohever side tho deolalon is given, 
it will. If it stands, finally determine 

matter In litigation.— B ank of 

a ** 

66 U. — ^ .] — An order 

Is not a final order unless It finally 
^poses of the rights of the parties.— 
HamobakdManjuialv, Qotkrdranas 

Ratanohand (1920), L. H , 


47 Ind. App. 124.— iND. 

*. Order on interpleader sum- 

J.}— R. V. Doty (1856), 13 U. C. R. 
398,— CAN. 

^ h. .] — Ouphantu. Leslie 

(1865). 24 U. C. R. 898.— CAN. 

k. ,) — Hunter v. Van- 

stone (1882). 7 A. R. 750,— <JAN. 

l . Order on review — Ry iudge 

of county court .\ — ^An order of a Judj^ 
of a county ct. In a oase of revlevTlB 


judge of Supreme 


Cowrl. I— Smith v. Kinnie (1890). 30 
N. B. R. 226.— CAN. 

n. ,] — Hallett V. 

Allen (1907), 38 N. B. R. 340; 4 
E. L. R. 184.— CAN. 

o. Winding-up order ,] — A 

winding-up order is a final order . — Re 
Florida mining Co., Ltd. (1901), 8 
B. C. R. 388.— CAN. 

p. Peremptory order ,] — ^A per- 

emptory order should be seldom mime, 
& when made should in most oases 
be treated as largely in. terrorem. 
When the time comes to have it acted 
upon, the fact that It has been made 
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meat with him employed two workmen of the co. 
to keep possession of the chattels distrained. On 
July 18 the co. requested the bankers not to 
proceed to an immediate sale, to which the bankers 
assented, &> the two men remained in possession. 
On July 19 a petition was presented for winding 
up the CO. ; & on July 28 a winding-up order was 
niade. By arrangement with the liquidator, the 
men went out of possession in Oct., & in Nov. the 
bulk of the chattels was sold by the liquidator 
without prejudice to the rights of the bankers, & 
realised less than £5,000. The Vice-Chancellor 
held that under Jud. Act, 1873, s. 10, the rights 
of the parties were the same as in bkpey. ; that 
the attornment clause was intended to give the 
mtgees. a remedy in the event of bkpey., & was a 
fraud on the bkpt. laws ; that, moreover, a seizure 
by a secured ci’editor by a distress not perfected 
by, sale before the bkpey. was void as against the 
general body of creditors ; & that the proceeds 
of sale belonged to the liquidator ; — Held : the 
order of the Vice-Chancellor was not an inter- 
locutory order ; & the proper notice of appeal was 
a fourteen days* notice ; but a four-days notice 
having been given, the ct. allowed it to be amended. 

The rules appear to contemplate two classes of 
orders : final orders which determine the rights 
of the parties & orders which do not determine the 
rights. We are of opinion that the order now 
under appeal belongs to the fonner class & that a 
fourteen days* notice was necessary (Jessel, M.K.). 
— Re Stockton Iron Furnace Co. (1879), as 
reported in 10 Ch. D. 335, C. A. 

Annotations : — ^Refd. 8hubrook v. TufnoU (1882), 30 W. R. 
740 ; lie Lewis, Lewis v, Williams (1886), 31 Ch. D. 623 ; 
lie Gardner, Long v. Gardner (1894), 71 L. T. 412. Hentd. 
lie nridgowater Engineering Co. (1879), 12 Ch. D. 181 ; 

Crumlin Viaduct Works Co. (1879), 48 L. J. Ch. 537 ; 
lie lioiVoa, A'x //. Jouknuu (1830), 14 Cil. if, 72o ; f(e 
Kltchln. h'x p. Punnett (1880), 10 Ch. D. 220 ; He Letts, , 
Kx p. Harrison (1881), 18 Ch. D. 127 ; He Knight. Ex v 
Voisey (1882), 21 Ch. D. 442 ; He Willis, Ex p. Kenne.ly 
(1888), 21 Q. L. D. 384 ; Green v. Marsh, [1892] 2 Ji. 
330 ; He Uoundw'ood Colliery Co., Lee v, lloundwood 
Colliery Co. (1890), 75 L. T. 508. 

07, j — Salaman r. Warner, 


No. 13(5, post. 

68 . 


.J — In the case of an inter- 


locu^jry order it is generally possible to restore 
iiarties to their original position by payment of 
costs or otherwise ; final orders are intended to, 
A& do as a rule, determine the rights of the parties. 
An order to refer an action in an interlocutory 
not a final order (Alverstone, C.J.). — Neale 
V. Cordon Lennox (Lady), [1902] 1 K. B. 838 ; 
71 L. J. K. B/ 53(5 ; 86 L. T. 574 ; 50 W. 11, 487 ; 
18 T. L. it. 390 ; 46 Sol Jo. 319 ; on appeal^ [1902] 
1 K. B. 815, C. A., [1902] A. C. 405, H. L. 

.... 7 ", Newell, Carruthers v. Newon, 

hru wr Little V. Spreadhury, [1910] 1 K. B. 

Go8 ; WolHli V. Hoe (1918), 87 L. J. K. 15. 520 ; Shepherd 
r. llob^naon, [1919] 1 K. B. 474. 

69 . .] — BozsoN V, Altrincham 

Urban District Council, No. 137 , post. 

70 . ■ - May be made on interlocutory 

application.] — The time for appealing from an 
order which is final though made on an interlo- 


cutory application is one year. — ^A.-O. v. Great 
Eastern Ry. Co. (1879), as reported in 48 L. J. 
Ch. 428 ; 27 W. R. 759, C. A. ; on appeal (1880), 
5 App. Cas. 473, H. L. 

Annotations Mentd. A.-a. v. Shrow’sbury (Klugsland) 
Bridge Co. (1882), 21 Ch. D. 752 ; Guimioes v. Land 
Oorpn. of Ireland (1882), 22 Ch. D. 349; L. & N. W. 

(1883), 11 Q. B. D. 485 ; Small v. Smith 
(1884), 10 App. Cas. 119 ; Wenlook v. River Deo Co. 
(1885), 10 App. Cas. 354 ; Harris v. De Pinna (1886), 33 
Oh. D. 238 ; Henderson r. Bank of Australasia (1888), 
40 Ch. D. 170 ; Johns v. Baifour (1889), 1 Meg. 191 ; 
Sheffield & South Yorkshire l*ormauent Bldg. Soo. v. 
Alzlowood (1889), 44 Ch. D. 412 ; Foster v. L. O. & D. 
By., [189.5] IQ. H. 711 ; A.-U. v. L. 8c N. W. Ky.. [1900] 

1 q. B. 78 ; L. C. C. v. A.-G., [1902] A. C. 10.5 ; A.-G. 
V. Mersey Uy. (1907), 51 Sol. Jo. 024; He Kingsbury 
Collieries & Moore’s Contract, [1907] 2 Ch. 259; l^eel 
V. L. & N. W. Ky., [1907] 1 Ch. 5 ; Metropolitan Water 
Board v. Solomon (1908), 77 L. J. Ch. 517 ; A.-G. r. West 
Gloucestershire Water Co., (1909] 2 Ch. 338; Amalga- 
mated Soo. of Railway Servants v. Osborne, (1910] A. C. 
87 ; Vachor v. London Soc. of Cuinpositlors, (19121 3 
K. B. 547 ; He Woking Urban Council (Basingstoke 
Canal) Act, 1911, [1914] 1 Ch. 300 ; Dundee Uarlumr 
Trustees v. Nicol, (1915] A. C. 550 ; County lloUd Ac Wine 
Co. V. L. & N. W. Ry., 11918] 2 K. B. 251 ; R. r. Bedford- 
shire County Council, Ex p. Soar, [1920] 2 K. B. 405 ; 
A.-G. r. Fulham Corpn., (1921] 1 Cli. 440 : A.-G. v. Wost- 
mlnstor City Council, (19241 2 Ch. 410 ; Deuchar e. Gas 
Light & Coke Co.. [1925] A. C. 091. 

Time for appeal, see, now, R. S. C., Ord. 58, 
r. 3 ; riiACTiCE. 

71 . Order of Divisional Court — On case 

stated by arbitrator.] — An arbitrator, under an 
order of reference, stated a case for the opmion 
of the ct., which provided that, if the opinion of 
the ct. should be one w^ay the case W'os to be re- 
ferred back to the arbitrator ; if the other way 
judgment W’as tt) be entered for deft, with costs. 
A div. ct. decided in favour of jiltfs., & referred 
the case back to tlie arbilraf-or. Deft. ai>pealed : 
— Held : (1) an appeal could be brought fioiu the 
order ; (2) it w^as a final order, & the aj>poal 

I must be entered in the gimoral A not in tlie mter- 
I locutory list. — Shu brook v, Tufneil (1882), 9 
Q B. D. (521 ; 46 L. T. 749 ; 3U W. K. 740, V, A, 

Annotaiimis : —As to (2) Folld. Bozson r. Altilncham U. C. 
(190.5), 72 L. J. K. 15. 27 J. Diltd. IsaacH r. Salbslcln, 
(191012 K. B. 139. Consd. (^)Kstad 8c (1921 ] 

2 A. C. 528. 

72. Final Judgment — Determination of pre- 
viously existing right or liability.] — Re Cuinery, 
Ex p. OiiiNERY, No. 43, afiie. 

73. ,] — A final jii<igment means a 

judgment obtained in an action by wliieh the 
question wiiether Uiere was a pr(*-exi8ting riglit of 
pltf. against deft, is finally <l(‘ti*rmined, in favour 
either of pltf. or of deft. (LoiU) Ehhek, M.K.). — 
Re Riddell, Ex p. Strathaiohe (Earl) (J888 ), 
20 Q. B. 1). 512 ; 57 L. J. Q. B. 259 ; 58 J.. T. 838 ; 
36 W. K. 532 ; 4 T. L. U. 329 ; 5 Morr. 59, C. A. 
Annotations: — Consd. S.ilamaii r. Warucr, [1891] 1 Q. B, 

734. Reid. He Binstead, Ex p. Dale, (1893] 1 Q. B. 199 ; 
Taylor v. Ifoe, 11894] 1 Ch. 413. 

74 . Final adjudication after litis con- 

ies tatlo.] — To constitute an order a final judgment 
nothing more is necessary than that there should 
be a proper litis contestatio, A a final adjudication 
between the parties (Selbokne, lj,C.).—Re Faith- 
FULL, Ex p, Moore (1885), 14 Q. B. D. 627 ; 54 


should be considered as a very serloi 
®5omen.t In deciding as to whether 
should be modJjQed when the actual! 
existing facts are exrplainod. But 
wunot be considered as Irrovocabt 
The ct. cannot & ought not to oonsidi 
itself as finally divested of any pow( 
m the matter, — Cimam v. Canadia 
National Rvs., [1924] 2 D. L. I 
1101 : 2 W. W. k 196.— CAN. 

^0; ■“ — Order of remand deierminin 
of east .} — An order of reman 
which determines only a part of tt 
case ^ leaves other matters sUB t 
J. — VOL. 


bo determined is not a final order, — 
Baxj Nath Dahh v. Sohav Bidi (1909), 
I. L. R. 31 Ail. 545.— IND. 

r. .] — Nuri Miah V. 

Ganoka Suoah Works, Ltd. (Cawn- 
PORK) (1915), I. L. U. 38 All. 150.— 
IND. 

t. Order for trrit of prohibi- 

tion.] — An order for a writ of pro- 
hibition Is final. — Barker r. Maiiks 
(1888), 6 N. Z. L. R. 529.— N.Z. 

a. Order as to maintenance of 

child.] — Klein v. Tuttt (1916), 34 
N. Z. L. R. 1084,— N.Z. 


741. Final judamerU — Final ml- 
judtcalion after litis coniestatio,] — A 
Judgment Is final when It does, if 
allowed to stand, finally dispose of the 
rlght/H of the partitas, regardless of what 
might have liapponed if it liad been 
made tho other way. — Alexander 
Hamilton iNSTirtmi; v . Chambers, 
11921] 3 W. W. R. 620.— €AN. 

74 il. .1 — Umadai V. ViT- 

hal (1908), I. L. It. 33 Bom. 293.— 
IND. 

5 . interpleader issue.] — An 

interpleader issue was tried by tho 

K 
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Judgments and Obders. 


8$ct» 2 . — Whether final or inlerlocutory : Svb-secta* 1 
(g). (6), (c), (d)Ae) d: (f). \ 

L. J. Q. B. 100 ; 62 L. T. 376 ; 38 'w. B. 438 ; 
1 T. L. B. 263 ; 2 Morr. 62, C. A. 

AnnotcUione : — Consd. He mddoll, Ex p. Strathmore (1888), 
20 Q. B. D. 512. Mentd. He Henderson, Ex p. Henderson 

a , 20 Q. B. I). 609 ; Re Alexander, Exp. Alexander. 

1 Q. B. 216 ; Re Blnstead, Ex p. Dale, [1893] 1 
Q. B. 199 ; Taylor v. Iloe, [1894] 1 Ch. 413 ; Re G. J., 
Ex p. G. J., [1905] 2 K. B. 078 ; lU Debtor (No. 837 of 
1912), 11912) 3 K. B. 242. 

75. May be subject to appeal.] — “ Final ** 

as applied to the judgment on the trial of an action 
does not mean a judgment not open to appeal, 
but merely “ final as opposed to an “ interlo- 
cutory judgment. A judgment on the trial of 
an action operates as an estoppel between the 
parties when bringing a subsequent action raising 
a contention which is in substance rea ^iidicata 
& not the less so because that judgment is liable 
to be reversed on appeal (Cozens-Hardy, L.J,). 
— Huntly (MAKCHIONE88) V. Gaskell, [1905] 2 
Oh. 666 ; 75 L. J. Ch. 66 ; 93 L. T. 786 ; 22 
T. L. B. 20. 0. A. 

76. Interlocutory order — Under Judicature Act, 
1925 (c. 49), s. 45 (1) — Any order other than final 
Judgment.] — The words “ interlocutory order ** 
in Jud. Act. 1873 (c. 06), s. 26 (8), are not confined 
in their meaning to an order made between writ 
& final judgment, but mean an order other than 
final judgment in an action, whether such order 
be made before judgnient or after. — Smith v. 
Cowell (1880), 6 Q. B. I). 76 ; 60 L. J. Q. B. 38 ; 
43 L. T. 628 ; 29 W. B. 227, C. A. 

AnnotcUione : — Mentd. MaiicliCBtor & Liverpool District 
B’xjiklng Co. V. J>arkiii8oii (1888), 22 Q. B. D. 173 ; Holmes 
V. Millage, 11893] 1 Q. B. 551 ; Morgan o. Hart, [1914] 2 
K. B. 183. 

77, Test for — Further proceedings neces- 

sary,! — Standard Discount Co. v. La Grange, 
No. 69, poaU 

7g ,1 — ( 1 ) Whore any further 

step is necessary to periect an order or judgment, 
it is not final but interlocutory (Baggallay, L.J.). 

(2) Semhle : Ah regards K. S. 0., Ord. 68, r. 16, 
no distinction exists between interlocutory orders 
& interlocutory judgments. — Coli.ins v. Pad- 
dington Vestry (1880), as repoiiod in 5 Q. B. D. 
868, C. A. 

Annotations : — As to (l)Refd. Shobroolc v. Tofiioll (1882), 
9 Q. B. D. 621 ; iHaaen v. .SaJbHlrlii, I191GJ 2 K. B. 139. 


OeneraUy, Mentd. CJarter v. Stubbs (1880), 43 L. T. 746; 
Kettlewell v. Watson (1883), 62 L. J. CJh. 818 ; Re Tlpjrett, 
Ex p Tippett (1886),^ 2 Morr. 229 ; Bradshaw^. Warlon? 
(1886), 54 L. T. 


Ex p Tippett (1886), 2 Morr. 229 ; Bradshaw v. Warlow 
(1886), 54 L. T. 438; Brown v. Dorse (1886), 34 W.R. 776 ; 
R. V. Kettle (1886), 17 Q. B. D. 761 : (hisack e. L. & 
N. W. Ry., (18911 1 Q. B. 347 ; Re Coles & Ravenshear, 
[1907] 1 K. B. 1 ; Cogstad v. Newsum, [1921J 2 A. C. 528. 

79. .] — Bozson V. Altrincham 

Urban District Council, No. 137, po^. 
go. No final decision of matters in 


dispute.] — Blakey v, Latham, No. 94, poat. 

81. Possibility of restoring parties 

to original position.] — ^Neale v, Gordon Lennox 
(Lady), No. 68, ante. 

Distinction between Judgments & orders.] — See 
generally^ Nos. 43, 45, ante, 

For calculating time for appeal.] — See No. 

78, ante. 


Sub-sect. 2. — For Calculating Time foe 
Appeal. 

A, Under R, S. C., Ord, 68, r. 15. 

(a) In General. 

See Sub -sect. 1, ante. 

(h) Order on Interpleader Isaue, 

82. General rule.] — An appeal from the decision 
of a judge on an interpleader issue tried by him 
without a jury must, under B. S. C., Ord. 68, 
r. 16, be brought within twenty-one days. — 
McNair & Co. v. Audenshaw Paint & Colour 
Co., [1891] 2 Q. B. 502 ; 60 L. J. Q. B. 770 ; 65 
L. T. 292 ; 40 W. B. 36 ; 7 T. L. B. 741, C. A. 
Annotation: — Apld. Re Gardner, Long v. Gardner (1894), 

71 L. T. 412. 

83. Declaration as to ownership.] — Two actions 
having been brought relating to a cargo, an 
interpleader issue was directed to try the ques- 
tion to whom it belonged. It was tried by the 
Master of the Bolls, who made an order finding 
in favour of defts., & declaring them to be entitled 
to the cargo. Subsequently an order was made 
in the actions directing the proceeds of the cargo, 
which were in ct., to be paid to defts. : — Held : 
the former order was an interlocutory order, from 
which an appeal could not be brought after twenty- 
one days. — McAndrew v. Barker (1878), 7 Ch. 
D. 701 ; 47 L. J. Ch. 340 ; 37 L. T. 810 ; 26 
W. B. 317, C. A. 

Annotaiitms : — FoUd. McNair v. Audonshaw PaiDl & Colour 


judge of the 1)1 v. Ct., wlio docld(?d that 
the goodH did not belong to pllfn. 
ReM, : the decision of the judge was 
final. — K kank v. IStedman US61), 10 
C. P. 436.— CAN. 

0 . jqidoment for ecie-in of doiver. ] 

— Judgment for seisin of dower is final 
& conclusive. — C amkuon v. Gilcuribt 
(1877), 7 P. R. 184.— CAN. 

d. Action on building contract 

— Reference to experts.] — 8haw v. St. 
Louie (1883), 8 S. C. R. 385.— CAN. 

e. Rejuml to admit as attorney 

of court. 1 — Appeal from the refusal of 
the Supreme Ct. (N.S.) to admit applt. 
as an attorney of the ot . : — Reid : the 
judgment sought to be appealed from 
was not a final Judgment . — Re Cauam 
(1892), 21 8. C. R. 100.— CAN. 


a Pineal from an order in chambers 
granting or refusing an application by 
deft, to set aside a judgment by default 
& let him in to defend, is a final judg- 
ment. — O’Donoijok V. Bourne (1897), 
27 S. C. R. 654.— CAN. 

h. Order for amount indorsed 

on writ of summons — JudgmerU by 
default .] — FAWCEiT v. Norton (1906), 
2 k. L. R. 146.— CAN. 

k. Order setting aside order 

for postponement of foreclosure proceed- 
ings.] — A Judgment setting aside an 
order for the postponement of fore- 
closure pro^iedinge & directing that 
such proceedings should be continued 
is not a final Judgment . — Re Cushing 
SULPBTTK Fibre Co. (1906), 37 8. C. R. 
173.— CAN. 


f. Judgment for taxed costs — 

In action for alimony .] — In an action 
for alimony pltf. recovered judgmont 
against deft, for taxed costs, & in the 
usual form for alimony : — Reid : the 
judgment, so far as it rtdatM to the 
costs, was a final judgment, whatever 
might be the case with regard to the 
payments of alimony. — Aldrich v. 
Aldrich (1893). 23 O. R. 374 ; affd., 
24 O. R. 124.— CAN. 

g. Order aranting or refusino 

application to set aside iudgment by 
d<‘/at4tt.)----0u. ; whether the order on 


1. Reference to assess damages.] 

— Wenger v. Lamont (1909), 41 8. C. R. 
603.— CAN, 


m. Order for leaxe to sign judg- 

ment .] — An order for leave to ei^ 
Judgmont Is not a final judgnmnt. — 
Cheslet V. Benner (1912), 12 E. L. R. 
266 ; 10 D. L. R. 679; 47 N. 8. R. 20. 
—CAN. 


n, Where leave to enter judgment 

on assessment of damages ,] — Where the 
order for judgment at the trial was that 

g ltt reooverhis damages to be assessed, 
: have leave to enterludgment for the 


an)Ount bo assesst'd with costs, & there 
was no further consideration reserved 
& no provision for confirmation by the 
ct. & nothing left to be dealt T^1th 
judicially by the rt. : — Held : tlie 
judgment was clearlj a final Judgment 
disposing of the rights of the parties 
in the action. — Burt c. Dominion 
Iron & Steel Co. (No. 2) (1916), 49 
N. 8. R. 465.— CAN. 


o. Judgment of Court of Appeal 

— to whether document a jiromissory 
w*ie.] — O 'Grady r. Lkcomte, [1919] 
1 W. W R. »39 ; 57 S. C. h. 563; 
41 D. L. R. 756 —CAN. 


77 I. Interlocutory order- I fo^ 

Further proceedings necessary .] — Unless 
an order finally difipoaeB of the matter 
in dispute, no matter in which way It 
has been made, it is an Interlocutory 
order.— Charbonneau v. Pagot. [ 1917 1 
1 W. W. R. 1327.— CAN. ^ 

p. Order foi 

in Probate Court. 

Cheslby (1893), 26 
203.— CAN. 


r payment of money 
J — Greenwood Vx 
N. S.R.(13R.&G.) 


—the order deciding a point of law 
raised by the pleadings, A the order 
dismittfing the action consequent on 
the decision of the point of law are 
both interlocutory. — ^moN General 
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Oo.. [1391] 2 Q. B. 602. Befd. Krehl v, BoneU (1878), 
10 Ch. D. 420 : CoUinfl v. Paddiivton Vestar (1880), 5 
Q. B. D. 368 ; Hamlyn v, Bettdey (1880), 60 L. J. Q. B. 
1 ; Be Garner, Long tJ, Gardner (1894), 71 L. T. 412. 
Mentd. Be Blyth & Young (1880). 13 Ch. D. 416 ; Carter 
V. Stubbs (1880), 60 L. J. Q. B. 4 ; Be New Callao (1882), 
22 Ch. D. 484. 

(c) Finding of Fact by Judge, 

84. On trial in Chancery Division.] — An 

action for an injunction to restrain deft, from 
building so as to interfere with a right of way 
claimed by pltf., which right was disputed, came 
on for tnaf, with witnesses, no issues of fact 
having been direct€Hi. After the examination had 
been concluded, the Master of the Rolls stated 
that he found a verdict for pltf. as to the right of 
way, & directed the action to stand over in order 
to give the parties an opportunity of coming to 
an arrangement. Upon the action coming on 
again, a mandatory injunction was granted ; the 
order reciting that the ct. had found pltf. entitled 
to the right of way. Deft., after the expiration 
of twenty-one days from the time when the verdict 
had been given, appealed from the order : — Held : 
the finding that pltf. was entitled to the right of 
way could not now be questioned, for deft, ought 
to have moved the Ct. of Appeal for a new trial 
within twenty-one days from the verdict being 
given. H. S. C., Ord. 39, r. 1 a, did not apply to 
trials before a judge of the Ch. Div., but where a 
judge of that Div. had definitely found a verdict 
on a matter of fact, such verdict was equivalent 
to an interlocutory order, which could only be 
appealed from within twenty-one days. — K reiil 
r. BURREI.L (1878), 10 Ch. D, 420 ; 48 L. J. Ch. 
232 ; 39 L. T. 461 ; 43 J. P. 142 ; 27 W. R. 234, 
C. A. ; subsequent proceedings (1879), 11 Ch. D. 
146, C. A. 

Annoiaiums : — ^Distd. Bollman v. Jones (1879), 12 Ch. D. 
653. Expld. Lowe v. Lowo (1879), 10 Ch. B. 4.32. Consd. 
Pottxjr V. Cotton (1879), 6 Ex. 1). 137. Refd. JonoB v. 
Hough (1879), 5 Ex. D. 115, Mentd. Burke v. Hooney 
(1879), 4 C. P. D. 226 ; Gaskin v. Balls (1879), 13 Ch. D. 
.124 ; Uollaud v. Worley (1884), 26 Oh. D. 578 ; Greon- 
wood V. Hornsey (1880), 33 Ch. D. 471 ; Martin v. Price, 
11894] 1 Ch. 270 ; Mayfair Property Co, r. Johnston, 
(lH9tJ 1 C^h. 608 ; Allport v. Security Co. (189.5), 13 R. 
420 ; Sholfor v. City of London Elootrlo Lighting Co., 
Meux’s Breworv Co. v. City of London Electric IJglitlng 
Co., [1895] 1 Ch. 287 ; Westmoreland v. Now Sharlston 
Colliery Co. (1898). 79 L. T. 716. 

85. Where issues of fact settled at com- 

mencement of trial.]— When in an action in the 
Ch. Div., tried by a judge of that Div. without a 
jury, definite issues of fact are settled at the 
commencement of the trial, then, whether the 
judge delivers his finding on the facts & his 
judgment on the whole case on separate days or 
at one time, his finding of fact is an interlocutory 
order, A must be appealed from within twenty- 
one days. But, if no dehnite issues of fact are 
settled at the conunencement of the trial, the find- 
ing of fact as well as the judgment on the whole 
case may be appealed from at any time within a 
year.—LowE v. Lowe (1879), 10 Ch. D. 432 ; 48 
L. J. Cli. 383 ; 40 L. T. 236 ; 27 W. R. 309, C. A. 
Annoia/ione :—Betd, Dollman v. Jones (1879), 41 L. T. 268 ; 

a87^)% Kx'*^ 137^^^' ^ ’ i'otter v. Cotton 

86. Where issues of fact not settled at 

commencement of trial.] — Lowe v, Lowte, No. 
85, ante, 

(d) Order in Administration Action, 

87. Order on claim by creditor — Pinal as between 
parties to summons.]— After an action had been 
brought for the administration of a testator’s 
OTate the extnx. carried on testator’s trade with 

® incurred a trade debt for which the 
croditop brought an action obtained judgment 
cfc execution, under which he seized some of 


testator’s assets. The sheriff intei^leaded, & the 
proceeds of the sale were paid into ct. in the 
administration action. The creditor U)ok out a 
summons in the administration action claiming the 
proceeds of the sale, but his claim was refused : 
— Held : the order, although finally determining 
the rights of the parties, was an interlocutory 
order under R. S. (?., Ord. 58, r. 16, & an appeal 
must be brought within twenty-one days. — 
Pheysey V. Pheysey (1879), 12 Ch. D. 305 ; 41 
L. T. 607, C. A. 

AniiotatUm : — FoUd. Re Lewis, Lewis v. Williams (1886), 

31 Ch. L). 023. 

88. ,] — Re Compton, Norton r. Compton, 

No. 153, post, 

For purpose of notice of appeal .] — See 

No. 133, post, 

89. Order as to costs — Order for taxation — & 
payment out of fund in court.] — In an administra- 
tion action, by next of kin against administratrix, 
the conduct of which had been given to a creditor, 
an order was made on the application of the 
administratrix by the judge peraonally in 
chambers, directing the taxation of the costa of 
pltf. deft. & the creditor, & the application of the 
funds in ct. in payment of a debt, & then pro 
tanto of the costs when taxed, priority being given 
to the costs of deft. Liberty was also given to 
any of the parties to apply in Chambers as to the 
getting in of an outstanding asset, &- generally : — 
Held : this Wiis an interlocutory order, & a notice 
of motion in ct. to vary it, given after the expira- 
tion of twenty-one days, was too late. — Re l^EWis, 
I^wis V, Williams (1886), 31 Ch. 1). 623 ; 54 
L. T. 198 ; 34 W. R. 420, C. A. 

— See, generally, No. 101, post, 

90. Order for application for funds In court.]— Re 
Lewis, Lewis v, Williams, No. 89, ante, 

91. Order on further consideration— Part of 
fund remaining In court— Liberty to apply.] — An 
order made in Chambers on furtlier consideration 
in an administration action, leaving part of the 
fund to bo dealt with thereafter & reserving 
liberty to apply is not a final order.— Re Johnson, 
Manchester &> Liverpool Banjcino Co. v, 
Beales, Johnson v, Hooley (1889), 42 Ch. D. 
506 ; 59 L. J. Ch. 99 ; 01 L. T. 160 ; 37 W. B. 765. 

AnnoUUion : — Apprrd. He GUch, HpuI & rtTHonal Advaneo 

Co. V. Mlcholl (1890). 43 Ch. D. 391. 

92. Order for Interim payment to annuitant.] — 

In the course of an action to adminislor the estate 
of a deceased testatrix, in which further considera- 
tion had been adjourned, pltfs., the exors. & 
trustees of the will, took out a summons asking 
that they might bo at libeidy to make certain 
payments, out of moneys in their hands, to one 
of the annuitants, on account of his interest under 
the will. The order was made : — Held : the order 
was interlocutory & not final ; & therefore an 
appeal from it, not being brouiJjht within fourteen 
days, was too late, & must be dismissed with costs. 
— Re Gardner, Long v, Gardner (1894), 71 L. T. 
412, C. A. 

(e) Order of Divisional Court. 

93. Decision on case stated — Under Stamp Act, 
1870 (c. 97), 8. 19 .] — Onslow v. Inland Revenue 
Comrs., No. 8, ante. 

Distinction between judgments & orders .] — See 

Nos. 43, 45, ante. 

For calculating time of appeal.]— See No. 
78, post, 

(/) Order Supplemental to Declaration of Rights 
of Parties, 

94. Order working out rights of parties.] — An 
appeal by pltf. from a judgment dismissing his 

K 2 
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Sect. 2. — Whether final or interlocutory : Sub-aect. 2, 
A. if), (al (h). 

action having been diflmissed with costs, pltf. 
moved for liberty to set off against the costs pay- 
able to deft. L. under that order certain costs 
payable to pltf. by L. partly in that action & 
partly in another action between the same 

g arties. G. claimed a lien upon these costs for 
is costs as L.’s solr. in the first-mentioned action. 
An order was made allowing the set-off. G. 
appealed : — Held : as regards time for appealing, 
the order was interlocutory &> not final, being only 
an order for working out the rights given by a 
final judgment. 

Any order which does not deal witli the final 
rights of the parties, but merely directs how the 
declarations of right already given in the final 
judgment are to be worked out is interlociitory, 
just as an order made before judgment is inter- 
locutory where it gives no final decision on the 
matters in dispute (Co'ti'on, L.J.). — Blakky v. 
Latham (1889), 43 Ch. D. 23 ; 38 W. K. 193, O. A. 

Annotations Apld. Noiton f. Norton (1908), 99 L. T. 709. 
Mentd. WllllaniH v. Nyo (1890), 7 K. P. C. 02 ; Jie Jla»sott, 
A’j p. Lewis (1895), 05 L. J. Q. B. 144 ; Hassell Stanley, 
[1890] 1 Ch. 007 ; Savage r. Harris (1896), 13 K. P. C. 
364 ; Goodfollow v. Gray, [1899] 2 Q. B. 498 ; llavid v. 
noon, [1904] 2 K. B. 435; Bake v. French (1907), 76 
L. J. Oh. 299 ; Reid v. Cupper, [1915] 2 K. B. 147; 
Puddephattu. Leith (No. 2), [1916] 2 Ch. 168. 

96. .] — Where the judgment in a partition 

action gave liberty to any person, interested to 
the extent of one moiety or upwards of the pro- 
perty to apply for a sale, A: it was ordered that, 
if a sale of any jiart of the property should not 
be requested, a partition should be made of such 
of the property as to which a sale should not be 
so requested by the judge in Chambers amongst 
the i)ersons entitled, an order on a summons 
taken out in the action directing partition of the 
hereditaments Ac promises remaining unsold was 
held to be an interlocutory Ac not a final order, 
being an order for working out the rights of the 
parties. — Norton v. Norton (1908), 99 L. T. 
709, C. A. 

96. Order construing will — To determine parties 
interested in compensation fund in court.] — A 

petition having been presented for payment out 
of ct. of a fund paid in as purchase-money of 
a devised estate, the ct., on June 18, made an 
order declaring the cousti’uction of the will Ac 
directing inquiries as to the persons interested. 
An application was made on behalf of some of 
the parties who were re.sident in America to ex- 
tend the time for appealing to four weeks from 
July 8, in order to allow time for the persons 
acting for them under a power of attorney to 
consult them as to appealing ; — Held : as the order 
was a final one, the case, though within the letter 
was not within the spiiit of R. S. C., Ord. 58, 
r. 9, requiring an appeal to be brought within 
twenty-one days, Ac the extension of time ought 
to be granted.— iie Jacques (1881), 18 Ch. D. 
392 ; aub nom. Re Jacques, Ex p. Carlisle 
CoRPN., 45 L. T. 297, C. A. 

97 . Preliminary order declaring rights.] — Maori 
King (Cargo Owners) v. Allen, No. 9, ante. 

98 . Order in partition action — Partitioning 
unsold property in specie.] — Norton r. Norton, 
No. 95, ante. 

ig) Order on Summoyia under R. 8. C., Ord. 14. 

99 . General rule.] — An order giving pltf. leave 
to sign final judgment under B. S. C., Ord. 14, 
r. 1, is an interlocutory order, At an appeal from 
sucli order must therefore be brought to the Ct. I 


of Appeal within twenty-one days. — S tandard 
Discount Co. v. La Grange (1877), 3 0. P, D. 67 ; 
47 L. J. Q. B. 3 ; 37 L. T. 372 ; 26 W. R. 26, 


C. A. 

Annotations .* — ^Dbtd. A.-G. v. G. E. Ry. (1879), 27 W. R, 
769. Apld. Collins v. Paddington Vestry (1880). 6 Q. B. D. 
368. Expld. Blakey v. L^am (1889), 43 Ch. D. 28 ; 
Salaman v. Warner, [1891] 1 Q. B, 734. Retd. Lewis, 
Lewis V. Williams (^1886), 31 Ch. D. 623 ; JRe Gardner, 
Long V. Gardner (1894), 71 L. T. 412. 


100. Order giving leave to sign Judgment 

& judgment distinguished .] — Re Debtor, Ex p. 
Debtor (No. 2621 of 1902), [1903] W. N. 6, C. A. 
See, generally. Practice. 


(h) Order as to Coats. 

101. Final decree silent as to costs.] -^An 
addition made to a decree upon motion, giving 
directions as to costs as to which the decree itself 
was silent, is a portion of the decree, & therefore 
can be examined in an appeal from the decree, & 
is not an interlocutory order within R. S. C., Ord. 
58, r. 15 . — The City of Manchester (1880), 
5 P. D. 221 ; 49 L. J. P. 81 ; 42 L. T. 621 ; 4 
Asp. M. L. C. 261, C. A. 

Annotations: — Consd. Bew v. Bow, [1899] 2 Ch. 467. Folld. 
Forbos-Smlth v. Forbes-Smith, [1901] P. 258. Reid. 
Rotch V. Crosbio (No. 2) (1909), 54 Sol. Jo. 30 ; Lever 
1 ’. Masbro" Equitable Pioneer See. (1912), 106 L. T. 472. 
Mentd. Adlington v. Conyngham, [1898] 2 Q. B. 492. 

102. Application to vary.] — At the trial of an 
action the jury found for i>ltfs. for a sum exceed- 
ing the amount which defts. had paid into ct. ; 
the judge thereupon gave judgment for pltfs. 
without costs. The High Ct. afterwards made an 
order that pltfs. should have their costs. Defts. 
applied to the C3t. of Appeal to annul the order of 
the High Ct. after the time had elapsed for appealing 
against an interlocutory order ; — Held : the order 
of the High Ct. was made on an appeal from a 
final judgment, & the application to the Ct. of 
Appeal was not too late, but the High Ct. had no 
jurisdiction to entertain an appeal from a final 
judgment. Ale the order giving pltfs. their costs 
must be annulled.— Maiisden v. Lancashire Ale 
Yorkshire Ry. Co. (1881), 7 Q. B. D. 641 ; 50 
L. J. Q. B. 318 ; 44 L. T. 230 ; 29 W. R. 680, 
C. A. 

Annotations : — Consd. Huxloy v. We&t London Extension 
Ry., Hughes u. Morrett, Wood v. Madge (1886), 17 Q. B. D. 
373. Folld. Forbes-Smlth v. Forbos-Smith, [1901] P. 
258. 

103. Order directing review of taxation.] — An 

appeal from an order directing a review of taxa- 
tion must be brought within twenty-one days. — 
Re Watson, Ex p. Phillips (1887), as reported in 
10 Q. B. D. 234 ; 66 L. J. Q. B. 619 ; 57 L. T. 215, 

C. A. 

104. Order allowing set-off.] — Blakey v. 
Latham, No. 94, ante. 

106. Order for taxation.] — Rc I^ewis, Lewis v. 
Williams, No. 89, ante. 

In divorce suit — Whether interlocutory order 
requiring leave to appeal.] — See^ No. 127, post 
See, also. Nos. 129, 138, post. 


(t) Order Diamissing Action. 

106. Action frivolous & vexatious — Statement 
of claim struck out.] — An order made under 
R. S. C., Ord. 26, r. 4, striking out the statement 
of claim in an action Ac dismissing the action as 
frivolous Ac vexatious is an interlocutory & not a 
final order ^dthin R. S. C., Ord. 68, r. 15, for the 
purposes of appeal . — Re Page, Hill v. Fijid- 
gate, [1910] 1 Ch. 489 ; 79 L. J. Ch. 482 ; 102 
L. T. 388 ; 54 Sol. Jo. 305, C. A. 

Compare Nos. 114, 128, post. 
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107. On point of law.] — Bozson v. Altrincham 
Urban District Council, No. 137, post. 

108. Order for security for costs not compUei 
with.] — An order dated Apr. 25, 1904, directed 

E ltf., a resident abroad, to give security for costs 
y July 1, 1904, &, if not so given the action to be 
disinissed. Security was not given & the action 
was disinissed. Pltf. appealed from the order 
of diflmiA«Al on the ground of a mistime & asked 
for an extended time to furnish security. Notice 
of appeal was given within three months of 
Apr. 25. The order appealed from was held an 
interlocutory order Sc the appeal w^as not heard 
Stewart v. Royds (1904), 118 L. T. Jo. 170. 
Annoiatton : — ^Apld. Re Page, Hill v. Fladfirute, 11910] 1 Ch, 
489. 

{j) Other Orders. 

109. Overruling demurrer.]— An order over 
ruling a demurrer is not an interlocutory order 
within R. S. C., Ord. 58, r. 15 .~Tuovvell v 
Shenton (1878), 8 Ch. U. 318 ; 20 W. H. 837 

0. A. 

Annotaiions : — ^Refd. Re CroaRdoll & Caramoll, Laird (1906), 
75 L. J. K. B. 769. Mentd. Re Holland, Gregg v. Holland, 
[1902] 2 (^1. 300. 

Compare No. 140, post. 

110. Order for new trial.] — An order absolute for 
a new trial is an interlocutory order, an appeal 
from which must bo brought witliin twenty-one 
days from the date thereof, under R. S. C., Ord. 68, 
r. 15. 

Where a party failed to appeal from such inter- 
locutory order within twenty-one days, under the 
mistaken belief that such order was flnal, & that 
an appeal might be brought at any time within 
twelve months : — Held : such mistake was not 
a circumstance which would justify the ct. in 
enlarging the time for appealing aft<*r the expira- 
tion of the twenty-one days under R. S. 0., Ord. 
58, r. 0 . — Uk.hton v. Theherne (1878), 48 L. J. 
Q. B. 1«7 ; 27 W. R. 245, C. A. 

111. Refusal by registrar in bankruptcy to 
summon first meeting of creditors.] — On an appeal 
from th<* refusal by the legistrar of an application 
of the debtor for l(*ave to summon a fresh first 
me(‘ting of his creditors th(‘ objection was taken 
that the appeal was out of time. Applt.’s solr. 
deposed that he had mistaken the ofiect of the 
rules At was of opinion that the time for appeal- 
ing run from the date of tlie perfecting of the order, 
inst/(*ad of the date when it w.-is pronounced : — 
Held ; the order appealed from was in the nature 
of an interlocutory order, <te as no harm could be 
done to any one the time would now bo extended. 
— lie Tippett, Ex p. Tippetit (1885), 2 Morr. 
229, 0. A. 

112. Order nisi for foreclosure.] — Under R. S. C., 
Ord. 68, r. 15, an order in the ordinary form 
of a foreclosure judgment, made under R. S. 0., 
Ord. 15, is, for the purpose of an appeal from it, 
to be treated as a final order, & it can be appealed 
from at any time within a year, & the appeal 
can be heard though, since the notice was served, 
the foreclosure has been made absolute. — Smith 
V. Davies (1886), 31 Ch. D. 595 ; 65 L. J. Ch. 
496 ; 54 L. T. 478, C. A. ; previous proceedings 
(1884), 28 Ch. D. 650. 

AnnfdatUms Blake t?. Harvey (1885), 29 Ch. D. 

827 ; Blsaett v. Jonoa (1886), 32 Cfh. I>. 635 : Hortou 
r. Bosson (1899), 80 L. T. 435. 

118. Stay of proceedings — Against one of several 
defendants.] — ^An order staying proceedings against 
of several defts. in an action is an interlocutory 
order, & no appeal from it to the Ct. of^ Appeal 
can be brought after the expiration of twenty- 


one days. — Hind v. Hartington (Marquis) 
(1890), 6 T. L. R. 267, 0. A. 

Consd. Jte Pago, HIU v. Fladgate, [1910] 1 

Refusing to remove name from list of con- 
tributories.] — See No. 130, post. 

114. Order striking out statement of claim — 
Disclosing no ground of action.] — An order 
striking out a statement of claim on the ground 
that it discloses no cause of action is on interlo- 
cutory, not a final order ; & consequently it must 
be appealed from within twenty-one days. — 
Jones v. Insole (1891), 64 L. T. 703 ; 39 W. R. 
629, C. A. 

115. Action dismissed as frivolous & 

vexatious.] — Be Page, v. FladgatEiNo. 106, 

ante. ^ 

-.] — Compare No. 128, post. 

116. Order setting aside arbitration award — 
For misconduct of arbitrator.] — Wlioro, in an 
arbn. hold under a submission to arbn. contained 
in an agreement, the arbitrator made his award 
in the form of a special case, but a Dlv. Ct. sub- 
sequently made an order setting the award aside 
on the ground of misconduct on the part of the 
arbitrator : — Held : the order so made was an 
interlocutory Sc not a final order. — He CJroasdell 
& Cammeix, Laird Sc Co., Ltd., [1900] 2 K. B. 
569 ; 75 L. J. K. B. 769 ; 95 L. T. 441 ; 5 4 W. R. 
020 ; 22 T. I.. R. 759 ; 60 Sol. Jo. 682, C. A. 
AtnwtcUwns : — Consd. Rc Jerome, [1907] 2 Ch. 115. Retd. 

Ituf V. Pamvela. 11919] 1 K B. 660. 

B. Under R. S. (7., Ord. 58, r. 15a — Order on 
Further Considtraiion. 

117. Construction of rule.] — The ct. is of 
opinion that R. H. C., Ord. 58, must bo construed 
strictly, Sc that it docs not apply to a motion to 
vary a report {per Cun.).— S aunders Davies v. 
Baillie, [1907] W. N. 237, (\ A. 

118. With order to vary certificate.] -Where 
an order on an interlocutory application Sc an order 
on further consideration are mailo at the same time 

are included in one order, an appeal from the 
order on the intcTlocutory application must never- 
theless bo brought within twenty-one days, 
although Bucli order in elfect determines the issuo 
in the cause. — C ummins v. Herron (1877), 4 
Ch. D. 787 ; 46 L. J. Ch. 423 ; 30 L. T. 41 ; 25 
W. R. 325, C. A. 

AniiDiatumH : — Apld. standard DlHOount Go. v. Do La Orange 
(1877), 37 L. T. 372. Refd. McAndrow v. Barkor(IH77-8). 

7 Ch. 1). 701 ; KreJiI v. Burrell (1878), 39 L. T. 461. 

119. .] — Goods seized in execution were 

claimed by the trustees of a sc^ttlement made by 
debtor. A decree was made in an inti'rpleadcr 
suit directing an inquiry whether the iwttlement 
was a valid settlement of the goods. Sc who were 
entitled to them. TIkj chief clerk ceiiiflt'd that 
the settlement was invalid. Sc the judgment 
creditor entitled. By an order made on further 
consideration Sc on adjourned summons to vary 
the certificate, the ct. declar<3d the settlement 
valid, Sc ordered the certificate to be varied accord- 
ngly, Sc directed the proceeds of the goods to be 
paid to the trustees : — Held : the substantial part 
of this order was an order to vary the cert/ifleate, 
which was an interlocutory ord<*r, Sc an appeal 
brought after twenty-one days was too late. — 
White v. Witt (1877), 5 Ch. D. 689; 46 L. J. 
Ch. 560 ; 37 L. T. 110 ; 25 W. R. 435, C. A. 
AnnMcUion .—Apld. Standard Discount Co. t*. La Grange 

(1877), 3 C. P. D. 67. 

120. .] — Where an order was made on 

he further conmderation of a cause, Sc another 
•rder, separate in form, was made the same day 

dismi^ing a summons to vary the certificate on 
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Sect. 2. — Whether final or interlocutory : Svib-sect. 2, 
B, ; mb-eecta. 8 4«1 

which the order on further consideration was made, 
& the two orders were separately drawn up on 
consecutive days : — Held : there was in substance 
only one order, &, consequently, R. 8. 0., Ord. 68, 
r. 16a, applied, & the time for appealing would 
be the same as the time for appealing against the 
order on further consideration. The object of 
that nile was to get rid of the anomaly of having 
two different periods of time for appealing where 
a summons to vary & further consideration were 
heard together. — Marsland v. Hole (1888), 40 
Oh. D. 110 ; 69 L. T. 693 ; 37 W. R. 81, C. A. 

121. .] — Saunders Davies v, Baiu.ie, 

No. 117, ante, 

122. Order in administration action — Part of 
fund remaining undealt with.] — Re Johnson, Man- 
chester & liiVBRPooL Banking Co. v. Beales, 
Johnson v, Hooley, No. 91 , ante. 


Sub-sect. 3. — For Need for Leave to 
Appeal. 

See Jud. Act, 1926 (c. 49), s. 31 (1) (i). 

128. Order in administration action — Adjusting 
loss from breach of trust.] — Chiixing worth v. 
Chambers, [1895] W. N. 136. 

124. Claim by creditor to administer.] — 

Re Abdy, Rabbett v, Donaldson, [1895] W. N. 
12, C. A. 

126. Order for commission to take evidence.] — 

Edison-Beu. Phonograph Co., Ltd. v. Hough 
(1895), 98 L. T. Jo. 374, C. A. 

126. Order dismissing motion to commit— 
Whether within exception as to liberty of the 
subJect.]~-By Jud. Act, 1894 (c. 10), s. 1 (1) (6), 
no appeal lies without the leave of the judge or 
of the Ct. of Appeal from an interlocutory order 
made by a judge dismissing a motion to commit. 
Such an order is not within the exception con- 
tained in (1), of tliat sect. — Bowden v. Yoxall, 
[1901] 1 Ch. 1 ; 70 L. J. Ch. 5 ; 83 L. T. 419 ; 49 
W. R. 247 ; 17 T. J.. R. 43 ; 45 Sol. .Fo. 59, C. A. 

See, now, Jud. Act, 1925 (c. 49), s. 3J (1) (i). 

127. Order as to costs in Divorce Court.] — 
A suit for judicial separation was brought by the 
wife, & a suit for divorce was brought by the hus- 
band, to which A. was made a co-resp. These 
suits were consolidated by an order of the ct., 
& at the trial the wife’s suit was withdrawn & 
a decree nisi, wliich was aftcTwards made absolute, 
was pronounced in the liusband’s suit with costs 
against co-rc^sp. On taxation of the costs the 
question was raised whether the husband’s costs 


of the wife’s suit ought to be taxed apjainst co- 
resp., the registrar referred the question to the 
judge, who decided that they ought, holding 
that by virtue of the consolidation order the two 
suits became one, & he therefore had jurisdiction 
to order co-resp. to pay the husband’s costs of 
the wife’s suit under Matrimonial Causes Act, 
1857 (c. 86), s. 34. Co-resp. appealed from this 
decision without obtaining leave to appeal : — 
Held : the appeal lay without leave, the order not 
being an interlocutory order within Jud. Act, 
1894 (c. 16), s. 1 (1) (6). — Forbes-Smith v, Forbbs- 
Smith & Chadwick, [1901] P. 258 ; 70 L. J. P. 
01 ; 84 L. T. 789 ; 60 W. R. 6 ; 17 T. L. R. 687 ; 
46 Sol. Jo. 695, C. A. 

128. Order striking out statement of claim — 
As frivolous & vexatious.]— An order striking out 
a statement of claim as disclosing^ no reasonable 
cause of action & dismissing the action as frivolous 
& vexatious is an interlocutory order, & leave to 
appeal is necessary, & this is so though a n in - 
junction is claimed. — Bright & Co., Ltd. v. River 
Plate Construction Co., Ltd. (1901), 17 T. L. R. 
708, C. A. 

.] — Compare Nos. 106, 114, ante, 

129. Order dismissing summons to review 
taxation.] — An order dismissing a summons to 
review the taxation of a solr.’s bill of costs imder 
Solicitors Act, 1843 (c. 73), is not final, but inter- 
locutory, & leave to appeal from such an order 
is necessary under Jud. Act, 1894 (c. 16), s. 1. — 
Re Jerome, [1907] 2 Ch. 145 ; 76 L. J. Ch. 432 ; 
96 L. T. 866 ; 51 Sol. Jo. 485, C. A. 

Compare No. 138, post ; & see Sub-sect. 2, 

A. (/i), ante. 

Orders & decrees of county court Judge — 
Admiralty Jurisdiction.] — See Admiralty, Vol. I., 
pp. 231, 232, Nos. 1570 et aeq. 


Sub-sect. 4. — To Determine Length of 
Notice op Appeal. 

See R. S. C., Ord. 58, r. 3. 

130. Order in wlnding-up of company — Refusal 
to remove name from list of contributories.] — A 
contributory, on Mar. 29, being twenty-one days 
from the pronouncing of a refusal to remove his 
name from the list, gave fourteen days’ notice of 
appeal. On Apr. 1, conceiving that he ought to 
have given only a four-day notice, he withdrew 
his notice of appeal, & on the following day gave 
a four-day notice of appeal. On the nearing of 
the appeal, the objection was taken that it was too 
late ; — Held : the time ought to be extended. — 
Re Ambrose Lake Tin & Copper Co., Taylor’s 


PART II, SECT. 2, SUB-SECT. 3. 

r. Judgment dismissing apjHicaiioi 
to ejrpunge trade mark from register. 
— A judgment of the Supreme Ct. o 
a Btate dlHniisslng an application V 
expunge a trude mark from the registe 
la a final judgment from which ai 
appeal lies to the High Ct. withou 
leave. — Ashton & Parsons, Ltd. v 
tloujA> (1909), 7 C. L. R. 69i— AUS. 
t. Order declaring applicarU ineligibl 


to be appptnied nidge 3— Applt. pre 
nted to the h ull Ct. of the Suprom 


^nted u. v,.v. A uji Vi ouprom 

Ct, of Queensland a commiaaion pm 
porting to appoint him a Judge of th 
Suprenie Ct. & asked to be awom li 
The hull Ct. made a formal ord< 
declaring that applt. was not entitk 
to be sworn in & that he was m 
eligible to be appointed a judge of tl 
Supreme Ct . ; — Held : neither leai 
nor special leave to appeal should I 
granted, the determination of tl 
Supreme Ct. not being in ** Judgment 


within Judiciary Act, 1903-1906, s. 35, 
& if it were in judgment, not being 
interlocutory . — Re McCawlky (1918), 
24 O. L. R. 345.— AUS. 

a. Order of divisional court affirming 
chamber order.} — An appeal lies to the 
Ct. of Appeal from an order of a 
dlv. ct. dismissing an appeal from 
an order of a judge in chambers, dis- 
missing an appeal from an order of 
the master in chambers, dismissing 
a motion in an action for the recovery 
of land : but only upon leave to appeal 
being obtained. — B ourne v. O’Dono- 
UOE (1896), 17 P. R. 274.— CAN. 

b. Order declaring director an officer 
of compimv ,\ — An order declaring that 
a director la an officer of a co. is 
interlocutory & no appeal lies without 
leave. — PowEUi-REES v. Anglo- 
Canadian Mortgage Corpn. (1912), 
27 O. L. R. 274 ; 4 O. W. N. 219 ; i 
D. L. R. 994.— CAN. 

0 . Jtidgment aettling liability <£* 


lenmng some matters for reftrerui .] — 
Dunn & Eastern Trust C'o r. Eaion 
(1912), 12 E. L. R. 360; 9 D. L. R. 
303 ; 47 S. C. R. 205.— CAN. 

d. .] — Security Lumber Co. 

V, Leibrand & PoiL, [1923] 3 D. L. R. 
230 ; 2 W. W. R. 216; offi;., 11923] 1 
D. L. R. 615.— CAN. 

•. Judgmenl aettling liabilUy <t 
leaving inquiry as to damage — Effect 
ofZdti Oeo. 4, c. 51, 8. 1.] — The above 
sect, allows a judgment which settles 
liability 8c leaves an Inquiry as to 
damag^ to follow to be treated as a 
final judgment. — Windsor, Essex 8c 
Lake Shore Rapid Ry. v, Nelles, 
11915] A. C. 355.— CAN. 

f. Order granting interim interdict.] 
— Orders granting interim interdicts 
are not interlocutory orders Sc leave to 
appeal is unnecessary. — Pringle v. 
Union Government, I1923J C. P. D. 
374.— S. AF. 
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Cash (1878), 8 Ch. D. 643 : 47 L. J. Ch. 696, 
701 ; 88 L. T. 687, 600 ; 26 W. B. 601, 604, 0. A. 

131. Determining interests of parties.] — 

Re Stockton Ikon Puknace Co., No. 66, ante . 

182. Orderdischargingrulefornewtrial.}— Wiucs 

(Trustee, etc.) v. Judge, [1880] W. N. 98, 0. A. 

133. Order in administration action — On claim 
of creditor.] — Within twenty-one days from the 
date of an order allowing a creditor’s claim in an 
administration action deft, gave a four-day notice 
of app<«al. After the time for appealing had ex- 
pired resp. wrote to say that the notice was bad. 
as it ought to have been a fourteen days’ notice. 
Applt. thereupon gave notice of motion for leave 
to amend his notice of appeal by substituting the 
fourteen days' period for that of four. At tto 
time moi*e than fourteen days from the service 
of the notice of appeal had passed : — Held : the 
notice of appeal was bad, for it ought to have been 
a fourteen days’ notice, & leave to amend it in 
the way proposed ought not to be ^ven after the 
fourteen days, but as appet. had given a distinct 
notice of appeal in proper time, the time for appeal- 
ing ought to be extended. 

The notice was wrong, because in my opinion 
the order was a final order (Cotton, L.J.). — Re 
CitosLEY, Munnr V, Burn (1887), 34 Ch. D. 664 ; 
50 L. J. Ch. 509 ; 35 W. H. 291, O. A. 

Compare No. 87, anicy No. 153, post. 

134. Order of Divisional Court — On appeal 
from county court — Upon interpleader issue.] 

An order made by the Q. B. Div. upon an appeal 
from the judgment of a county ct. on an mhu*- 
pleador issue alfinning such judgment is a 6nal 
order within K. S. C., Ord, 58, r. 3. -Hughes v. 
Little (1886), 18 Q, B. I). 32 ; 56 L. ,1. Q. B. 90 ; 
55 I.. T. 476 ; 35 W. R. 30 ; 3 T. L. R. 14, C. A. 
AnTU)(a/u>nn —Expld. & Distd. JMcNalr v. AudenHhaw Paint 

& (\)lour ('<»., 2 Q. li. 502 Mentd. Cook v. Taylor 

(1887), T. L U. 800; Pulbrook v. Awliby (1887), 5G 

L J. Q. B. 376 ; Stf'voris v MarKtxin (1800), 60 L J. Q. B. 

102; Re Hill, Official Receiver v. EIHf (1895), 2 Mans. 

208 ; De Braain v Ford (1899), 69 L. J. Ch. 82. 

See, generally, Interpleader, Vol. XXIX., 
pp. 510, 511. 

135. Order in bankruptcy.] — On appeal from 
an order made in the county ct. the preliminary 
objedion was taken that the appeal could not be 
heard on the ground that fomdeen days’ notice 
had been given, & the order appealed from being an 
int<*rlocutory order, the notice of appeal must 
be a four-day notice in accordance with R. 8. C., 
Ord. 58, r. 3. The ct. refused to allow the 
objection A decided to hear the appeal, tliere being 
considerable doubt ns to the nature of an inter- 
locutory order in bkpey. — Re Miles, Ex p. 
Turnbuia. (1889), 0 Morr. 213, D. C. 

136. Order dismissing action — On point of 
law.] — (1) An order dLBmissing an action made 
upon the hearing of a point of law raised by tJie 
pleadings before the trial under R. S. C., Ord. 25, 


rr. 2 A 3, is not a final order within B. S. 0., Ord. 
58, r. 3. 

(2) A final order is one made on such an applica- 
tion or proceeding that, for whichever side the 
decision is given, it will, if it stands, finally 
determine the matter in litigation.— S alaman v, 
Warner, [1891] 1 Q. B. 734 ; 00 L. J. Q. B. 024 ; 
39 W. R. 547, C. A. 

Annotations: — As to (1) Folld. Jones v. Insole (1891), 61 
L. T. 703. Refd. Re Blusteud, Ex p. Dale, [18931 1 (J. B. 
199. As to (2) Apld. lie Ren^ves, 11902] 1 Ch. 29. N.F. 
Bozson V. Altrincham V. D. C. (1903), 72 L. J. K. B. 271. 
Consd. Isaacs v. Salbstoln, [1916] 2 K. B. 139. Refd. Re 
Gardner, Long v. Gardner (1894), 71 L T. 412 ; Oogslad 
V. Nowsmn, [1921] 2 A. C 528. Generally, Montd. Andrews 
V. Mookford, [1896] 1 Q. B. 372. 

137. .] — In an action for damages for 

failure to carry out a contract an order was made 
that the action should be transferred to the non- 
jury list. “ Questions of liability A biHiach of 
contract only to be tried. Rest of case, if any, 
to go to the Official Referc‘e.” At the trial an order 
was made dismissing the action, on the ground that 
there was no contract binding on defts. : — Held : 
this order was a fimd order within R. 8. 0., Ord. 
58, rr. 3 A 15. The tost as to whether an order 
should bo considered final or interlocutory is 
tliis : if the order finally disposes of the rights of 
the parties it ought to be treated as final ; if. on 
the other hand, furtluT proceedings an? necessi- 
tated, it ought to be trt^ated as interlocutory 
(Lord Alver'^tone, r..7 .).— Boz'^on v. Ax.trin- 
CUAM Urban District (’ouncil, [1903] 1 K. B. 
547 ; 72 L. J. K. B. 271 *. 07 J. I». 397 ; 51 W. U. 
337 ; 19 T. L. R. 200 ; 47 Sol. Jo. 310 ; 1 L. G. R. 
039, O. A. 

Anwttatwns • — Apld. Inaacs r. Sal])Htf‘ln, [1910] 2 K. B. 130. 
Refd. Re Holiaiid S .S. Co., Natiotiui H S. (^o. Si BrlHtol 
Steam Navigation Co. (1906), 23 T L. R. 69 ; Cogbtad v. 
Nowaum, I1921J 2 A C. 528. 

138. Order on originating summons by client 
against solicitor -For delivery A taxation of bill 
of costs.] — Upon an originiiting summons taken 
out by a client against his solr. for the d«liv(»rv of 
a bill of costs A taxation, the order, whether 
allowing or nd using the application, finally d(‘ter- 
mines the question between the parties, A is a 
final order for the purpose of an appeal within 
R. 8. O., Ord. 58, r. 3 . — Re Reeves (Herbert) A 
Co., [19021 1 Uh. 29 ; 71 I.. J. Ch. 70 ; 85 L. T. 
495 ; 50 W. R. 252 ; 46 8ol. Jo. 50, C. A. 

AnnoUUvots ’ —Apld. Hay^don v Cartwriglit, (1902] W. N. 
163 FoUd. He Jerome. [1907] 2 145, Apld. Re 

Jaekaon, 1 1915] 1 K B 37 J Refd. Cogatad r Newaum, 
[1921 ] 2 A. C. 528 ; Re WliigfleIdH, |1923| 2 K B. 112. 

See, also. No. 129, ante, A generally^ Sub-sect. 2, 
A. (A). 

139. For delivery of list of securities held 

& cash account.] — U aydon v . Cartwright, [1902) 
W. N. 103, C. A. 

Annotation .—Folld. Re Marelianl, fl90H) 1 K. B. 998. 

.] — See, generally. Solicitors; A compare 

No. 129, ante. 
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436 1. Order dismissing action — 0 
law .] — An order diaini^ing a 
acUon mode upon the hearing of 
point of law raised by the pleadloi 
twfore the trial is not a final order.- 
Ward & co. v. Claris Clark ( 
Hknniuar (1896), 4 B. C. A. 71.— CA! 

g* On item selected by plaintiff 

— m an action by exore. agalnt 
applt. to recjovor certain sums < 
money due to thoir estate, the Juds 
at the request of pltfs. selected one c 
we Items & adjudicated on the er 
^noe talwn that the action in reepec 
thereof be dlsmlsaed /feW .• thJ 
a final judgment, A no appet 
therefrom lay after the expiration < 


twenty days. — M cDonald v. Bklciier, 
[1904JA. C. 429.— CAN. 

h. Order after reference to ascertain 
damages.)— v. Rankin (1884), 
U s?. C. H, 137.— CAN. 

k. .] — R. V. Clarke & Barber 

(1893), 21 8. C. R. 656.— CAN. 

l. .] — Held: the time for appeal- 
ing ran from the date when the 
judgraent sought to be appoalod from 
was pronounced by the judge, & not 
from the date when the registrar 
inserted the amount of damages os 
ascertained by him.— LauR8ev v. 

(1913), 23 W. L. R. 1 , 
9 D. L. R. 758 ; 3 W. W. R. 717 ; 18 
B. C. R. 682.— CAN. 

m. Order dismissing motion to set 


aside interluctilory jvdgment .) — An order 
of a county ct judge rlismlsslng a 
motion to set aside an Interlorutory 
Judgment entered In default of apuoar- 
anoo is an Interlocutory order, sc an 
appeal therefrom must l>e brought 
within fifteen days. — C^hilliwack 
KvAi»oRATiva & Packino Co., Ltd. v . 
CiiUNO, [1918] 1 W. W. R. 870 ; 26 
B C. A 90.— CAN. 

n. Motion for new trial — Order re- 
fusing new trial, ] — Ssmhle : a motion 
for a new trial is an Interlocutory 
motion, & an order thereon refusing 
a new trial is interlocutory also. A 
notice of appeal must l>e given within 
UiJrty days. — Frikdlandek e. Blaok’s 
Estate (Opfioial Assignee) (1888), 
6 N. Z. h. a 612.— N,Z, 
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JUBGMBOTS AND ORDERS. 


Sect, 2. — Whether final or interlocutory: Sub-sects* 4 
A* ] 

140. Order setting aside arbitration award — 
For misconduct of arbitrator.]— JBc Croasdell & 
Cammell, Laird & Co., Ltd., No. 116, ante. 


SiTB-SECT. 6. — For Purpose op Hearing op 
Appeal. 

A, In General, 

141. General rule.] — When there is no joint 
contract or relation of principal & agent, an 
unsatisfied judgment against one person for the 
price of goods sold is not a bar to a subsequent 
action against another person for the price of the 
same goods. The test of whether an appeal is 
final or interlocutory is the nature of the order 
immediately under appeal. Where therefore, on 
appeal from a final judgment of a county ct., the 
Div. Ct. made an order for a new trial : — Held : an 
appeal from the Div. Ct. to the Ct. of Appeal was 
an appeal from an interlocutory order & was rightly 
entered in the interlocutory list. — Isaacs & Sons 
V. Salbstein, [1916] 2 K. B. 139 ; 85 L. J. K. B. 
1433 ; 114 L. T. 924 ; 32 T. L. B. 370 ; 60 Sol. Jo. 
444, C. A. 

142. Decision on case stated by arbitrator — 
Decision of Divisional Court.] — Shubrook v. Tup- 
NELL, No. 71, ante, 

143. Decision of High Court.] — Arbitra- 

tors stated a special case in wTiich the question for 
the opinion of the ct. was thus stated “ Whether 
our construction of the contracts upon the two 
points above stated is correct. If both points 
are correctly decided, this our award is to stand. 
If either or both points is or are wrongly decided, 
the matter is to be remitted to us to give effect to 
the true construction, of the contract in our 
interim & final awards. The costs of the special 
case are referred to the ct.” : — Held : the special 
case was stated under Arbitration Act, 1 889 
(c. 49), 8. 19, & not under sect. 7, & therefore an 
appeal would not lie to the Ct. of Appeal from the 
decision of the High Ct. 

I think that in its present shape, this is a final 
& not an interlocutory appeal ; but it is not 
necessary to decide that point (Collins, M.R.). — 
He Holland S.S. Co. & Bristol Steam Naviga- 
tion Co. (1906), 95 L. T. 769 ; 23 T. L. R. 59 ; 51 
Sol. Jo. 65, C. A. 

- -Apld. Coprstad v. Nowsum, [1921] 2 A. C. 

Rexd. Larrliiaga v. Soc. Franco -A rncrioaine des 

PhosphatoH do Medulla (1922), 92 L. J. K. B. 45. 

144. Whether by Divisional Court or Court of 
Appeal — Order on originating summons — Directing 
payment of money.] — An appeal will not lie direct 
to the Ct. of Appeal against an order of a judge 
at chambers made upon an originating summons & 
directing deft., a solr., to pay to pltf. a sum of 
money specified in the summons, the matter not 
being one of practice & procedui’e within Jud. Act, 
1894 (c. 16), s. 1 (4) ; such an order is a final, &; 
not an interlocutory, order. — Be Marchant, 


[1908] 1 K. B. 998 ; 77 L. J. K. B. 695 ; sub nom. 
Re Marchant, Ex p. Frarby, 98 L. T. 823 ; 24 
T. L. R. 375 ; 52 Sol. Jo. 316, 0. A. 

Annotaiions — Consd. Yonffo v, Toynbee, [1910] 1 K. B. 

215 ; Haxby v. Wood Advertising Agency (101*’^ 109 

L. T. 046. Apld. Re Jackson, [1915] IK. B. 371. Mentd. 

United Mining Mnance Corpu. v. Becher, [1910] 2 K. B. 

296. 

145 . Order on summons to set aside 

agreement as to costs.] — Where a summons is taken 
out at chambers under Attorneys & Solicitors Act, 
1870 (c. 28), s. 8, to set aside two agreements with 
regard to payments for a solr.’s services, & for 
delivery of a bill of costs, the matter is not one of 
” practice & procedure ” within Jud. Act, 1894 
(c. 16), s. 1 (4), & an appeal from the order of a 
judge at chambers lies to the Divisional Ct., & 
not direct to the Ct. of Appeal. 

It seems to me that, if one applies to the present 
case [the] judgment of Vaughan Williams, L.J. 
[in Re Mar chanty No. 144, ante] & the decision of the 
Ct. of Appeal in Re Reeves {Herbert) cf? Co., No. 138, 
ante^ the order now before us is a final order 
(Horridgb, J.). — 72c Jackson, [1915] 1 K. B. 371 ; 
84 L. J. K. B. 548 ; 112 L. T. 395 ; 31 T. L. R. 
109 ; 69 Sol. Jo. 272, D. C. 

146. Judgment on demurrer.] — An application 
was made that the trial of a cause should be post- 
poned until after the decision of the House of 
Lords on an appeal from the judgment of the judge 
ordinary, on a demurrer : — Held : as the judgment 
on the demurrer was an interlocutory matter, 
which could have been decided by the judge 
ordinary sitting alone, the appeal from his decision 
lay to the full ct., & not to the House of Lords, & 
consequently postponement of the trial refused. — 
Pagani V, Pagani (1866), L. R. 1 P. & D. 223 ; 35 
L. J. P. & M. 87 ; 14 L. T. 706 ; 15 W. R. 23. 

Compare No. 109, aiitc, 

147. Order construing will.] — This is a final 
order, &; the appeal ought not to have (‘ome on 
among appeals from orders on interlocutory 
motions, but as you are here we will hear you 
(Jessel, M.R .). — Re Emmet’s Estate, Emmet v. 
Emmet (1880), as reported in 13 Ch. D. 484, C. A. 
AnnotfjUions .—Mentd. Rr Morvln, Morvin v. Ciossman, [1891] 

3 Ch. 197 ; Re Knapp’s Settlmt., Knapp v. Vttdsall, [1895] 

1 Ch. 91 ; Re Stephens, Kilby v, Bottb, [1904] 1 Ch. .322 ; 

Re Cainioy’8 Trustb, Mayers v. Sti-over (1910), 101 L. T. 

905 ; Re Faux, Taylor v. Faux (1915), 84 L. J. Ch. 873. 

148. Decree for specific performance.] — Games 
V, Bonnor (1884), 64 L. J. Ch. 517 ; 33 W. R. 
64, C. A. 

Annotati/ma : — Mentd. Re Nisbot & Potts’ ContreM3t, [1905] 

1 Ch. 391 ; Re Atkinson ic Horsell’s Contract, [1912] 2 

Ch. 1. 

149. Refusal to set aside award — Or remit to 
umpire.] — An appeal from a refusal to set aside an 
award or remit it to the umpire for consideration 
is analogous to an application for a new trial, & 
ought to be set down in the interlocutory, & not 
in the final, list of appeals . — Re Delagoa Bay Ry. 
Co. & Tancred (1889), 61 L. T. 343 ; 37 W. R. 
578, C. A. 

150. Applications under Companies Acts — 
Compulsory winding-up order.] — It will be con- 
venient that appeals from compulsory winding-up 


PART II. SECT. 2, SUB-SECT. 6.—/ 

t4S i. Judgvuni 07h demurrer .] — O 
appeal brought from a judgment ovo: 
ruling demurrers to some of the count 
or a declaration only, while rohoarlu 
was ponding upon an order to ent< 
final juc^ment on the whole case upo 
the verdict rendered x—Held : as th 
Judgment on the demurrers was not 
final Judgment the appeal must h 
quashed for wont of JurlsdlcUon.- 
Bank B;^N.A. tj. Walker. Cass. Dij 
2nd ed. 214, 426, 670. — CAN. 


146 ii. .} — Reid v.Kamsay, Cass. 

Dig. 2nd ed. 420.— CAN. 

146 ill. .] — An order setting aside 

a demurrer as frivolous & irregmar is 
not a final appealable Judgment. — 
Kandick V, Morrison (1877)72 S. C. R. 
12.— CAN. 

146 iv. .] — Western Counties 

Ry. Co. V . WINDSOR & Annapous 
Uy. Co. (1879), Cout. 11.— CAN. 

146 V. .1 — ^Although a Judgment 

may be a deoision on a demurrer to 


J iart of the action only, it is a final 
udgment in a Judicial procooding Sc 
an appeal will lie. — Shields v. Peak 
(1882), 8 S. C. R. 679.— CAN. 

146 vi. .] — An order allowing a 

demurrer to a pleading is a final order 
for the puroose of an appeal. — 
A.-G. of BRmsH Columbia v, 
Canadian Pacific Ry. Co. (1888), 1 
B. C. R.. pt. 2. 330.— CAN. 

146 vU. .) — Shaw v, Canadian 

Pacutio Rt. Co. (1889), 16 S. C. R. 703. 
—CAN. 
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orders shall be treated as interlocutory & not as 
final appeal (Vaughan Wimjams, ^ 

Naval, Miutaby & Civil Service Co-operative 
Society op South Africa, Ltd., [1903] W. N. 120, 
0. A. 

151, Refusal to sanction reduction of 


capital.] — He Allsopp ds Sons, Ltd. (1003), 61 
W, R. 644 ; 47 Sol. Jo. 671, 0. A. 

Annotations : — ^Mentd. Re Welsbaoh Inoandeocent Gas 
Licrht Co., [1904] 1 Ch. 87 ; Re House Property & Inrost- 
ment Co. (1912), 108 L. T. 949. 

162. Appeal from order for new trial.] — I saacs 
& Sons v. Salbstein, No. 141 , ante. 


152 1. Appeal from order for new 
trial,] — Where a new trial has been 
ordered upon the Gnnound that the 
answer grlven by the jury to one of the 
questions Is insufScient to enable the 
ot. to dispose of the interest of the 
parties on the findlnKH of the Jury as a 
whole, no appeal \^1I lie from such 
order, which is not a final Juchrmont. — 
Barrington r. Scottish Union & 
National Inhdrancb Co., Royal 
Institution for Advanckmrnt of 
Learning, Intkrvenants (1891), 18 
S. C. R. 615.— CAN. 

162 il. .1 — Accident Insurance 

Co. OF North America v. McLachlan 
(1891), 18 S. C. R. 627.— CAN. 

162 iii. .] — A j udirment ordering 

a new trial is not a final jndgnient, 
nor 1 b it appealable. — Canadian 
Pacific Ry. Co. d. Cobban Manu- 
FAI’TURING Co. (1898), 22 S. C. R. 132. 
—CAN. 

162 Iv. .] — Ainhlie Mining & 

Ry. Co, V. McDouoall (1908), 40 
S. C. R. 270.— CAN. 

152 V, .) — NE^VMAN V. Brad- 

shaw, (19171 2 W. W. R. 743.— CAN. 

o. Order dismissing motion for judg- 
v^U .] — An order in the coimty ct. 
diHniisBing an application by pltf. for 
summary Judgment is not in its nature 
final & an appeal doea not lie there- 
from. — Fibre V v. Stewaiit, 17 C. L. T. 
Occ. N. 82. — CAN. 

p. Order enlarging sine die motion 
to dismiss.] — An order of the coimty 
ct. enlarging sine die until after the 
liappening of a named event, a motion 
by deft, lo dlsmlKs an action for want 
of proH(K*ution is not in its nature 
final & 1 h not appealable. — S ijitkk r. 
Trader. 17 C. L. T. Occ. N. 83,— CAN. 

q. Judgment quashing interim in- 
jumiion.]-- A judgment quaBldng an 
interim injuiicUon is not a final 
judgment from which an appeal will 
lie. — Stanton r. (Janada Atlantic 
Ry. Co., Cass. Dig. 2nd ed.,430. — CAN, 

r. Order staying proceedings.] — An 
onler absqluU'ly t-o htay proceedings 
in a suit ii'i a final doeision. Si may 
be app<*aled from. — Hanington v. 
STEWART (1873), 14 N. B. R. (1 Pug.) 
242. — CAN. 


Dominion op 
(1891), 20 S. C. 


Maritime Bank of 
Canada r. Stewart 
R. 105.— CAN. 


a. Order of superior court — Upon its 
fjtvn oiJieers.] — An order by a superior 
et. exercising its summary Jurisdiction 
over its own immediate officers Is a 
final order from wldch an appeal will 
He to the Supreme Ct. of Canada. — 

j;* ^kddes (1879), 3 S. C. R. 
2U3. — CAN. 

b. Order to dre 
To appraise land 
priated. ] — He 
Damages (1880), 1 
448,— CAN. 


iw db strike jury — 
dt property appro- 
Purrou Railway 
3 N. S. R. (1 R. & G.) 


0 . Ride to open iudgmeni by default, 
~A rule to open judihnent by dofaul 
18 not a final Judgrnent & not appeal 
able.— Cummings v, Gladwin (18831 
4 R, & G. 168 : C^ass. Dig. 246. — CAN 
d. Order setting aside judgment. ]~ 
673 (1885), 11 A. R 


Gvinan 

(1897), 28 O. R. 389. — CAN. 

— Bre.vnen (M.) & Son 
Manufacturing Co.. Ltd. v. Thomt 
W. N. 206 ; 3^3 O. L. B 

465. — CAN. 

J M a default Judgment 1 
Signed for an amount beyond wba 


Is Justified by any alh^tions in the 
statement of claim, deft, is entitled 
to have it sot aside ex debito justitice. 
In ciroumstanoee such as above the 
order sotting aside the Judgment is in 
its nature fiual, & appealable. — Wag \u 
e. Little (No. 2) (1923), 20 Alta. L. R. 
47 ; 119241 1 W. W. 11. 112.— CAN. 

h. Interpleader issue — To try title 
to property taken under cxecutum.] — 
An luterpleador issue to try the title 
to property taken under execution on 
a final Judgment in the suit in which 
it Is issued is not an Inforloontory 
order, & is appealable. — Whiting v. 
Hovky (1885). 12 A. R. 119; 14 
S. C. R. 515.— CAN. 

k. Order as to cancellation of bond 
— For security of co.sts.] — Hatkly r. 
Mkhoha.nth Dkhpatch Co. (188C), 12 
A. ll. 610.— CAN. 

l. Order setting a.side an order for 

leave to issue writ out of jurisdiction.] 
— An order sotting aside an order for 
leave to Issue a writ for service out 
of the jurlsdietlon is a final order. Hi 
no appeal lies therefrom to the Div. 
(t. -F uller r. Yf.uxa (1887), 1 

D. C. R., pt. 2, 330.— CAN. 

m. Or (hr for leave to sign judg- 
ment.] — An order for leave to sign 
judgment is In its nature final & 
a]>pealablo. — D ank of Minnesota r. 
V\r,K (1887), 14 A. R. 347.— CAN. 

n. Vonstrvetire contempt — Appeal 
from decision of promneial court.}— 'rhe 
decision of a provincial ct. In a case of 
const rncti VO contempt is not a matter 
of discretion in which an api)eal is 
prohibited. The Supreme Ct. has 
jiirlsdief ion to ontcrtaln such an appeal 
from the judgment of the Ct. of Appeal 
ot the province, not only as a final 
judgineiit in an action or suit, but also 
as a filial judgment In a matter or 
other Judicial proceeding. — He O’Brien 
(1888), IG S. C. R. 197.— CAN. 

aa. Order striking out jury notice.] 
— An order made in chambers in a 
county ct. action, striking out a Jury 
notice, is in its nature an interlocutory 
order, be not appealable. — McJ*her«on 
V. Wilson (1890), 13 P. R. 339.— CAN. 

bb. Order of judge in chambers — 
IVrit .specially indorsed.] --Tho order ot 
a judge In chambers that pltf. should 
ho at liberty to sign fiual Judgment in 
an action commenced by a writ of 
summons specially indorsed, although 
affirmed on a)»pcal to the Full Ct., is 
not a final Judgment, & no appeal to 
the .Supremo Ct. will Ho therefrom. — 
Rural Municipality of Morris v. 
London & (Canadian Loan & Agency 
Co., Ltd. (1891), 12 C. L. T. Occ. N. 
68.— CAN. 

CO. On appeal from master in 

chambers.] — An order of a Judge in 
chambers, made upon appeal from an 
order of the master in chambers, 
allowing summary Judgment to bo 
entered, is an interlocutory order, but 
an appeal lies from it to a dlv. ct. — 
Bank of Toro.vto v. Keilty (1896l 
17 P. R. 250.— CAN. 

dd. Petition to auash seizure — Judg- 
ment on appeal.) — A Judgment of 
the Ct. of Q. B. for Lower Canada 
reversing a Judgment of the Superior 
Ct., which quashed on petition a seizure 
before judgment, & ordering that the 
hearing of the j^tltion contesting the 
seizure should be proceeded with In 
the Superior CJt. at the same time as 
the hemdng of the main action, is not 
a final Judgment appealable to the 
Supremo Ct. — MoiaoN v. Barnard 
(Ijftl). 18 S. C. R. 622.— CAN. 


e«. Decision on application to set 
aside writ of summons served out of 
jurisdiction.] — Martin v. Moore (1801 ), 
18 S. C. U. 034.— CAN. 

fl. Order for taxation of bill of 
costs.] — The ct. has no jurisdiction to 
entertoln an appeal from a decision of 
the C:;t. of Appeal upon api>oal from an 
order for taxation of a solr.’s bill of 
costs, at the Instance of a tlilni party, 
such decision not being a fiual Judg- 
ment. — M('(jliJGAN v. Mi'Guoan (1892), 
21 S. C. it. 267.— CAN. 

gg. Appeal from referee's report — 
Hejusing set-off to plaintiff's claim .] — 
A judgment of the Ct. of Appeal affirm- 
ing that of the Dlv. Ct. which afilrmed 
the report of the referee refusing a 
set'Olf to pltf.’s claim is not a final 
judgment from which an appeal lies 
to the Supreme Ct. of Canada. — 
MuDougall V. Camkbon, Biukfoiu) r. 
Cameron (1892), 21 S. C. R. 379.— 
CAN. 

hh. Proceedings for con tempi of court. ] 

— In proceedings for contempt of (d. 
by attachment until seiitiuico Is pro- 
nounced, there is no final Judgment 
from which an appeal could be brought. 

— Kllis r. R. (1893), 22 S. C. R. 7.— 
CAN. 

kk. Order setting aside award — tP 
giving leave to apply for further 
directions.] — An order setting aside 
an award, & giving leave to apply for 
further dlicctloim Is not a final order, 
A' the Dlv. ( 't. has jnrisdietion to enter- 
Liln an ai>i)eal from it.— Wood v. 
Gold (1894), 3 B. C. I{. 281.- CAN. 

11. Judgment on pddion for have 
to inbnu ne.]-—'So appeal Uos to the 
Supremo Ct. from the Judgment of the 
Ct. of Q, B. on a petition f(»r h*ave to 
intervene in a cauHo, the proceedings 
being interlocutory only. — JI amki v. 
Uamel (1896), 26 S. C. R. 17.- CAN. 

nun. .] — ('ONNOLi.y v. Abm- 

KTRONG (1901), 35 S. C. R. 12.-- CAN. 

nn, Hefusal to grant trial by jury,] 
— A Judgment of the (d. of Q. U. lor 
Lower Canada, afilrmed a Judgment 
of the Superior Ct., by which deft.’s 
application to have tne issues tried 
by a Jury was i*efu8ed. Deft, took an 
Hi>peal to the Supremo Ct. of Canada, 
whereupon pltf. moved to quash:-' 
Held: the dociHi»)n complained of was 
an interlocutory Judgment only, be 
no appeal could He.— Dkmerh r. Bank 
OK MONTREAL (1897), 27 S. C. H. 197. 
—CAN. 

oo. Variation of jud{/ment~~ Hy (Ururt 
of Heciew.] — Where the (.’t. of Review 
has varied a Judgment, by Increasing 
the damages, the judgment rendered 
in the ct. of first Instance la not 
thereby confirmed so as to give an 
appeal direct to the Supreme Ct. of 
Canada. — S imi*«on v. Palliber (1898), 
29 8. C. R. 6.— CAN. 

pp. Order giving leave to amend par- 
tlnilars.y—An order of a county ct. 
judge at the trial of an action giving 
pltf. leave to amend his particulars of 
claim & providing that deft, should 
have fifteen days to put in a dispute 
note to the amended claim, He that, in 
default of such being put In. Judgment 
might be signed for pltf. for the full 
amount claimed, is a final order or 
Judgment from which an appeal may 
bo taken to the Ct. of Q. B. — Drench- 
LEY V. McLeod (1899), 12 Man. L. R. 
647.— CAN. 

qq. Dismissal of ptiUiem for recusa- 
tion of commissioner.] — The Judgment 
of the Ct. of Review affirming a Judg- 
ment of the Superior Ct. dismissing a 
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Sect* 2 . — Whether final or interlociUory : Sub-sect* 5, 
B. ; sib-eecta, 6, 7 <£: 8.] 

B, Admission of Fresh Evidence* 

See R. S. C., Ord. 58, r 4. 

153. Order on summons by creditor in adminis- 
tration action.] — Although an order made on a 
summons by a creditor in an administration action 
is considered as if interlocutory for the purpose of 
determining the time within which an appeal 
must be brought, for other purposes it is a final 
order, & therefore fresh evidence cannot be given 
on the appeal without the special leave of the ct. — 
Be Compton, Norton v. Compton (1884), 27 Ch. 
D. 392 ; 51 L. T. 277 ; 33 W. R. 160, 0. A. 

AnnoUdUm Refd. Rc Chifforlel, CWfferiol v. Watson (1888), 
68 L. T. 877. 

154. Order refusing issue of writ of sequestra- 
tion — For breach of injunction by company.] — 

Pltf. appealed from a refusal to issue a writ of 
sequestration against deft. co. for an alleged breach 
of an injunction to restrain the infringement of 
pltf .*8 patent. On the appeal coming on for hearing 
it was proposed to read certain further affidavits 
whicli had been filed on behalf of appit. since the 
order was made in the ct. below. Deft. co. had 
been duly furnished with copies of such affidavits. 
Deft. CO. objected to the reception of the fresh 
evidence, as leave had not been obtained for that 
urpose from the ct., <fe no special grounds had 
een shown under R. S. C., Ord. 58, r. 4, the order 
refusing the writ bein^, they contended, a final 
order as to the matter in dispute, & not an inter- 
locutory order ; — Held : the order aj^pealed from 
was an interlocutory order within the rule referred 
to ; ^ therefore appit. had a right to adduce fresh 
evidence. — Spencer v. Ancoats Vale Rubber 
Co., Ltd. (1888), 58 L. T. 303, C. A. 


Sub-sect. 6. — Fob Purpose op Further 
Proceedings. 

155. Sentence under Church Discipline Act, 
1840 (c. 86) — Conditional order of suspension.] — A 

suit having been brought against a clerk in the 
Ct. of Arches, under the above Act, a sentence of 
susiiension for six months was pronounced against 
him on Mar 9, 1878, but was made conditional on 
an affidavit being filed. Afterwards the affidavit 
was filed, & an unconditional sentence was pro- 
nounced on Mar. 23, & served on deft. A fresh 
suit was instituted in 1880 for fresh offences, & 
also for contumacious disobedience to the sentence 
of Mar. 23, 1878. These offences being proved, 
deft, was sentenced to be deprived of his benefice. 
A motion for a prohibition having been brought 
to restrain the Ct. of Arches from enforcing the 
sentence : — Held : the sentence of Mar. 9 was an 
interlocutory order which did not end the suit, 
& therefore the ct. was not functus officio when it 
pronounced the unconditional sentence of sus- 
pension. — Combe v. De IjA Bere (1882), 22 Ch. D. 
316 ; 47 L. T. 185 ; 31 W. R. 24 ; on appeal, 22 
Ch. D. 336, C. A. 

156. Order for account — In action by mort- 
gagees to enforce securities.] — Gwatkin v. Dowl- 
ing, [1887] W. N.208. 

157. Order to refer.] — Neale v. Gordon I^n- 
Nox (Lady), No. 68, ante. 

158. .] — In an action an order was made 

at the trial referring partnership dealings & trans- 
actions to the official referee, who was to report 
to the ct., & the further consideration & costs were 
reserved. Defts. subsequently gave notice of 
intention to apply for further directions in the 
action, as to the security for costs from pltf. : — 
Held : the order at the trial referring the matter to 
the official referee was a final judgment, & what 


petition for the reeiisatloTT of a comr. 
for the expr(»prla1 ion of land, Is not a 
lliial liulHrmonl, there Is no appeal 
therefrom. — KreiKU v. Ewino 
2J^ S. C. R. 440.— can. 

m. Ju(I{/rn( n1 affirming rep-ree'arnling 
on cvid<Tire.]—\Wiu're a r^'forec, on 
a roforeneo under Vendor &■ Pnr 
ohaHor Act to Hcttlo tlie title under a 
written a^rroonu'nt for a louse, roles 
that evidence inlKht he driven to show 
what.eovenantH the lea^^e should con- 
tain, an appeal does not lie to the 
Supremo Ct, of Canada from a judgment 
aflirmliiff Hueh niliiuf, it not boln«: a 
final judgment.— C anadian i'AciFin 
Uy. Co. V. ChT\ OP Toronto tlDOO). 20 
C. L. R. 209 ; 30 S. V. R. 337.~CAN. 

n. Judgment affirming dismissal of 
plea of presrriptmn.] — A jiidR:mont 
alflrmingr dismissal of a plea of preuerip- 
tlon when other pleas remain on the 
record is not a final judiurment from 
which an appeal lies to the Supreme 
Ct. of Canada. — O uipfith v. Har- 
wood (1900), 30 S. C. R. 315.— CAN. 

o. Order preventing vexatious actions. ] 
— The order absolute which may be 

? Tan ted by the Hltrh Ct. to T»rotoct 
ustioes of the peace & others from 
but is 
(1902), 
L 301 ; 

p. Refusal to pay money out of 
' " (1906), 


vexatious actions, is not flna 
appealable. — R. r. Mekuan 
22 0. L. T. 133; 3 O. L. 

1 O. W. R. 130, 248.— CAN. 


q. Appeal from order for reference. 
— Union Bank of Halifax v. Dioku 
(1908), 41 S. C. R. 13.— CAN. 


^ r. Judgment ordering valuation of 
improvements to property .} — A Judg- 
ment ordering a valuation of expenses 


incurred & Improvements made to a 
property, is not a final Judgment, but 
Is merely directory, & the Ct. of Appeal 
has no jurisdiction to interfere with 
if. — Leroux V. McIntosh (1913), 
R. L. N. 8. 444.— CAN. 

t. Appeal from decision of judge 
— On preliminary objections. 1 — The 
judgment of the Supreme Ct. of 
Alberta on appeal from the decision of 
a Judge on preliminary objections is 
not a final Judgment from whleb an 
appeal lies to the Supreme Ct. of 
Canada. — Re Edmonton 1 Provincial 
Election, Cross v. Carstairs (1913), 
21 W. L. R. 131 ; 4 W. W. R. 412 ; 
IID.L, R. 152; 47 S.C. K. 559.— CAN. 

a. Action for an accounting Ar re- 

demption — Order refusing application 
for confirmation of cleric’s report .] — 
Refusal of aocounting & redemption. — 
Bennkfield V. Knox (1914), 28 

W. L. R. 161 ; 6 W. W. R. 737 ; 17 
D. L. ti. 398 ; 7 Alta. L. R. 340.— CAN. 

b. Order refusing tq^ review costs.] 
— An order by which a district ct. 
Judge refuses to review the question of 
costs as disposed of in a Judgment 
^ven by him is an interlocutory order, 
& an appeal therefrom does not He to 
the Ct. of Appeal, but to a Judge of the 
Ct. of K. B. — INTERS V. Sanderson, 
11921] 2 W. W. R. 634 ; 14 Sask. L. R. 
279.— CAN. 

0 . Order dismissing application to 
add a defendarU.y—Aji order dismissing 
pltf. *8 appUoation to add as a deft, 
a person alleged to be Jointly or alter- 
natively liable to pltf. in respect of 
the matters in question, is in its nature 
interlocutory. & no appeal lies to the 
Appellate Dir. from snoh an order in 
the District Ct. — Roeske v. Sbnrriub 
(1922), 67 D. L. R. 722 ; [1922] 2 


W. W. R. 977.- CAN. 

d. Order disnn'ssing motion for re- 
view of costs.] — Aij order of a district 
ct. judge dismlsHing a motion for a 
review of tlie taxation of costs of an 
intcriileador judge as to the ownership 
of certain moneys is an interlocutory 
order, & an appeal therefrom does not 
He to the Ct. of Appeal. — Beaver 
Lumber Co., Ltd. v. Cain, [1924] 4 
D. L. R. 438 ; 3 W. W. R. 332.— CAN. 

e. Order rescinding order nisi — For 
sale of property.] — An order rescinding 
an order nisi for the sale of property 
& giving pltf. leave to amend his 
statement of claim & ordering that 
a certain person be added os a deft, is 
an interlocutory oixlor from wlilch an 
appeal lies only to a Judge of the K. B. 
in chambers. — J. J. Crowe Co., 
Ltd. V. Sebcr & Woods, 11925] 1 
D. L. R. 722 ; 1 W. W. R. 76.— CAN. 

f. Order of district court — Directing 
taking of account.y — Where in an action 
in the district ct. for money received 
by deft, for the use of pltf., deft, 
counterclaims for an accounting & an 
order is made which merely directs 
the taking of accounts between the 

f iartles, such an order is an inter- 
ocutory order from which an appeal 
lies only to a Judge of the K. B. in 
chambers.— Couzens v. Morrison, 
119251 1 D. L. R. 781 ; 1 W. W. R. 
83.— CAN. 


PART II. SECT. 2, SUB-SECT. 6. 

167 i. Order to refer .] — Mason v. 
Babinoton (1866), 17 C. P. 149.— 
CAN. 

g. Judgment in interpleader .] — Fox 
V. SYMINUTON (1886), 13 A. R. 296. 
—CAN. 
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would take place in ct. afterwards would be 
further consideration, & the summons for directions 
came to an end with trial of the action ; under 
R. S. C., Ord. 30, r. 5, security for costs could not 
be given on notice subsequently to trial, but in 
a proper case there was jurisdiction to deal, after 
judgment, with the question of security for costs 
before the official referee on summons under 
R. 8. 0., Ord. 65, r. 6 . — Brown v. Haig, [19061 
2 Ch. 379 ; 74 L. J. Ch. 591 ; 93 L. T. 99 ; 64 
W. R. 26 ; 49 Sol. Jo. 060. 

Application for extension of time — After action 
dismissed for want of prosecution .] — See Sub-sect. 
7, post. 


Sob-sect. 7. — Order Dismissing Action. 

159 . Jurisdiction of court to grant injunction 
to preserve property — Pending appeal.] — Where a 
bill has been dismissed & the decree has been 
enrolled, the ct. has exhausted its jurisdiction in 
that suit, & will not grant an injunction to preserve 
the property which was in question in the cause 
pending an appeal to the House of Ix)rd8 ; & 
where pltf . is desirous of having the property thus 
temporarily protected, it is incumbent on him to 
see Uiat the decree is framed so as to keep alive 
the jurisdiction ponding the appeal. — Galloway 

V, London Corpn. (No. 2) (1865), 3 Do G. J. & 
Sm. 59; 12 L. T. 623; 11 Jur. N. S. 537 ; 13 

W. R. 933 ; 46 E. R. 560, L. J J. 

Annntatvms : Befd. I’ollni r. Gray, Sturla r. Frt'ccia (1879). 
12 Cli. 1>. 488 ; Swarihtou r. TvvK’koiilmin I.*, B. (1879), 11 
Ch. D. h.{8. 

160. Action dismissed for want of prosecution — 
Jurisdiction to grant extension of time — For 
delivery of statement of claim.]— An order was 
made under K. S. C., Ord. 29, r. 1, dismissing an 
action for want of prosecution unless a statement 
of claim should be delivered within a week. The 
week having expired & no statement of claim 
having been delivered : — Held : the action was 
at an (*iid, & there was no jurisdiction to make an 
order subsequently extending the time for delivery 
or the fetaUiment of claim. — W histler v. Hancock 
(1878), 3 Q. B. D. 83 ; 47 L. J. Q. B. 152 ; 37 L. T. 
639 ; 26 W. R. 211. 

Atmoia^xonn VVelpJy v. Buhl (1878), ,88 L. T. 115 ; 

Burk(> V. Hooney (1879), 4 C. P. D. 22(i ; Carter v. Stubim 
(18S0), 0 Q. B. D. 110. FoUd. Soript I’houotfruphy Co. 
r. (IriiRrjf (1890), 59 L. J. C'h. 400. Distd. ColIinHoii r. 
Jeffory, 11890] 1 Ch. 044 ; lie Macintosh & ThornaH, I1908J 
2 Ch. 394. Refd. Keyinor r. Kotbly, [1912] 1 K. B. 215. 

161 . S. 1‘. Wallis v. Hepburn (1878), 3 
Q. B. D. 84, a. 

Anttolatums : — ^Dlstd. Burke r. Koonoy (1879), 4 C. P. D. 
220 ; (’arUT v. Stiibbw (1880), 0 q. B. D. 110 ; He Macin- 
tosh & vaomas, (1903] 2 Ch 394. 

102. .] — An order having been 

made on May 6, dismissing the action for want of 
prosecution if the statement of claim were not 
delivered within fourteen days, on May 19, pltf. 
took out a summons returnable the next day, the 
last of the fourteen days, for further time to deliver 
statement of claim. The summons was, on May 

20, ^joumod, by the consent of the parties in 
^ting indorsed tliereon, till May 21, & on May 

21, a master made an order giving seven days 


more for delivery of statement of claim : — Held : 
the master had no jurisdiction, the action being at 
an end on May 20. — King r. Davenport (1879), 
4 Q. B. D. 402 ; 48 L. J. Q. B. 606 ; 27 W. R. 798. 


Antwiafions : — ^FoUd. Script Phonography Co. v. Orogg 
(1890), 59 L. J. Cli. 406. Dlstd. Colllnaon v, Jeffery, 
[1806] 1 Ch. 614 ; He Macintosh & Thomas, [1903] 2 Ch. 
394. Eefd. Carter r. .StiibbH (1880), 29 W. ll. 132. 


163. For taking particular step.] — 

Wben an order has boon made in chambers 
dismissing an action unless the next step is taken 
by pltf. within a specified time, & pltf. does not 
take that step within the specified time nor appeal 
against the order, the order takes effect, & the 
time for taking the stop cannot subsequently be 
extended, the action having become dead, not- 
withstanding that the order lias not been drawn 
up or served upon pltf. before it became operative. 
— Script Phonography Co., Ltd. v. Gregg 
(1890), 59 L. J. Oh. 406. 

Avfuytatum : — Distd. Coiliuhon t?. JofTcry, [189(5] 1 (^li. 614. 


164. For appeal against order giving 

time.] — By the combined operation of R. S. 0., 
Ord. 54, r. 4, & Ord. 57, r. 6, the ct. or a judge has 
power to enlarge the time Umitt*d by an order 
of a master for doinjj an act, even aftt^r the expira- 
tion of the time so limited the lapse of the four 
days’ time for appealing where the justice of the 
case requhes it. On Mar. 25 a mastiT made an 
order dismissing an action for want of prosecution 
unless an affidavit in answer to interrogatories 
was filed on Mai\ 31. TJie affidavit was not filed 
on that day ; but, on the day following, a summons 
was taken out “ for further time to answer the 
interrogatories ” : — Held : it was still (;ompet(*nt 
to the ct. or a judg(' to enlarge the time* for moving 
to set aside or vary the order of Mar. 26.~-BcUKE 
V. Rooney (1879), 4 (k P. D. 286 ; 48 L. J. Q. B. 
601 ; 43 J. P. 750 ; 27 W. K. 915. 

-Folld. (’art 01 r. StuhbH (1880), 0 O. B, I). 

116 : MoU'alfo o. Britislj Tvn Akhooik (IKHJ), 4(5 L. T. 31. 

Refd. He MaclntOhh, Dixon (1903), 88 Jj. T. H20 ; II. r. 

LewiH, II 900] 2 K. B. 307. 


165. For appeal against original 

order.] — A judge lias jurisdietion under R. S. C., 
Ord. 57, r. 6, to enlarge tlio time for appealing 
against an ord(*r dismissing the aetion for want of 
prosecution, even aft(*r the ord<‘r has taken effect 
the action has therefore become dimissod ; 
he has also jurisdietion when lie lias so enlarged 
the time for appealing to vary or am(‘nd the 
order dismissing tlie action, A in the ex(‘r<’ise of 
such jurisdiction his discr(‘tion is not limited by 
any fixed or arbitrary rules. — C arter v. Htubhh 
( 1880), 6 Q. B. D. ll’6 ; 50 I.. .1. Q. B. 161 ; 13 
L. T. 746 ; 29 W. R. 132, C. A. 

AvfwtaiioTis : -Reid. Glider v. Morrlnon (1882), 30 W. B. 
815 ; He Manclu^hUir Kmiioiitic Bldg. Soc. (1883), 24 
C‘h- D. 488 ; BradHhaw r. Warlow (1886), 32 Ch. J). 403. 

Time for appeal.] — See Sub-sect. 2, A. (i), ante. 
For length of notice of appeal.] — See No. 130, 
ante’. 


Sub-sect. 8. — Order Remitting Action to 
County Court. 

See County Courts, Vol. XIII., pp. 480, 487. 


PART II. SECT. 2, SUB-SECT. 7. 
166 i. Action dismissed for want o. 
^^secuttonr— ^Jurisdiction to grant ex 
of time — For appeal agains 

S. R. (14 R, & G.) 41.- 
166 U. — — Crown Corundum S 


Mica Co. v. Logan (1902), 1 O. W. 11. 
107, 174 ; 22 C. L. T. 169 ; 3 O. L. H. 
334.— CAN. 

166 ill. .1 — An order dlsmlsfting 

an action for want of prosecution Ih 
a final order. — G ibson ». Duennan 
(1905), I W. L. R. 677.— CAN. 

f. Action dismissed for non-com- 


pliance ivith order of eoitri.}— P aul- 
son V, Beaman, 22 C. L. T. 425. — 

CAN. 

h. Order dismissing motion for new 
trial.] — An order dUmlHsing a motion 
for a now trial la Interlooutory.— 
Young v. Harper (1899), 8 N. Z. L. R. 
179.— N.Z. 
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Sect. 2.— -Whether final or interlocutory : Sub-sects. 9 
<fc10. Sect,Z: Si^b-sects, 1 d^2.] 

SuB-SEOT. 0. — Under Bankruptcy Act, 1014. 

See Bkpcy. Act» 1014 (c. 60), ss. 1 (1) (g), 
126 (2) ; generally, Bankruptcy, Vol. IV., pp. 00 
et seq, 

Scottish decree reristered in High Court.]— See 
Bankruptcy, Vol. IV., p. 80, No. 810. 


Sub-sect. 10. — Decision op Special Case in 
Arbitration Proceedings. 
Distinguishing characteristics of interlocutory 
& final judgments & orders, see Sub-sect. 1, ante. 

See Arbitration, Vol. II., p. 450, Nos, 1054 
et eeq. 


Sect. 3.-~DEClARATORY JUDGMENTS. 

Sub-sect. 1. — Before Chancery Procedure 
Amendment Act, 1852. 

166. Only as Incidental to relief given.]— 
Setnble : a ct. of equity will not make a declaration 
of right, except as incidental to relief given. — 
KmoTsoN V. Knowles (1842), 11 L. J. Oh 399 ; 
0 Jur. 540. 


of the purchase-money in respect of pltf.’s life 
interest : — Held : the statement of claim was not 
open to demurrer by the purchaser on the ground 
that he was not interested in all the questions 
raised, or on the ground that only a declaratory 
decree was asked for. — Cox v. Barker, Barker 
V. Cox (1870), 3 Ch. D. 359 ; 35 L. T. 686 ; 2 
Char. Pr. Cas. 265, C. A. 

Annotaiwm : — ^Refd. Guaranty Trust Co. of New York v. 

Hannay, [1915] 2 K. B. 53G. Ment4. Naylor r. Goodall 

(1877), 47 L. J. Ch. 53. 

169. Consequential relief available.] — ^A lease 
was granted by A. to two partners, the covenants 
being only joint at law. Bill filed by the repre- 
sentative of one of the lessees deceased, against 
the lessor, alleging that the lessor claimed to 
have a right, under the covenants, against pltf., 
if a breach should arise, & praying merely a 
declaration that deft, had no right. A demurrer 
to tliis bill was allowed, notwithstanding above 
sect. 

The meaning of above sect, is only to remove the 
objection that a pltf., who might have conse- 
quential relief, prays merely a declaration of his 
right. 

It did not mean to entitle a person to have a 
declaration as to a (daim which may be made by 
another, under circumstances which may or may 
not happen. — Jackson v. Turnley (1853), 1 Drew. 
017 ; 1 Eq. Rep. 328 ; 22 L. J. Ch. 949 ; 21 L. T. 
O. S. 210 ; 17 Jur. 043 ; 1 W. R. 401 ; 01 E. R. 
587. 


Bub-sect. 2. — Under Chancery Procedure 
Amendment Act, 1852, s. 60. 

167 . Consequential relief not asked for.]— 
ScTm)h : the ct. has no authority, under above Act, 
to determine a mere question of law, that question 
not bem^ necessary to bo decided previously to 
the decision of the equitable question, but solely 
for the purpose of making a declaratory decree, 
not followed by any consequential relief. — 

Docks Trustees v. Laird, etc. 
(1853), 4 Do G, M. & G. 732 ; 23 L. J. Oh. 467 ; 18 
Jur. 883 ; 2 W. R. 7 ; 43 E. R. 694, L. J J. 

hoiKlon & lUaokwall lly. u. lAmohouBo 
DlHfrJot Hoard of Works (185(5), 3 K, & J. ih • Fitzirorald 
V. C ImnipnoyH (I SOI), 2 .lolui. H. 31 ; Purnofl v. Wolvor* 
tampton Now Wato^^^o^kH (^o. (1801), 10 C. B. N. S. 57(5. 

168 . 7;]—By a marriage settlement real 

estete wiw limited to such uses as the husband & 
wife should appoints &, in default of appointment, 
to the use of the trustees during the life of the 


4.^ i.1 / Vr “ / *** ixuittuiD ttupompmenp, 

to the use of the trustees during the life of the 
wife, on trust for her, for her separate use, with 
I’emamder to the liusband in foe. The husband 
entemd into a contract to sell the property, the 
purcliaser hajdng notice of the provisions of the 
settlement. The purchase-money was paid to the 
trustees of the settlement, & a draft conveyance 
w^ appro ve(i, xn the form of an appointment bv 
purchaser, but before the 
convey^ce had been executed the husband 
f having, by a will dated before the 
contract, devised all Ids real estate to trustees upon 

her death to 
proceeds as therein directed, 
one of the exors., brought an 
action against the purchaser, the other exors., & 

MkW husband’s will, 

4 ^' ^ determine whether she could be 
to concur in the conveyance to the 
p^Wer, what wi^ the effect of the contract 
m devolution of the 

^ ^he contract should be com- 
pleted, & whether, if the contract was completed 
trustees of the settiement alone, the 
purchaser would be entitled to compensation out 


.rMiinuiuiumn^—JCOlia. itOOKC V. IveilHinglOn (isr>t)), 'Z K. « 

•1. 753. Reid. Kathama Nalchiar i\ Dora Singa Tevor 

(1875), L. 11 , 2 Ind. App. 1(59 ; Barraclough v. Brown, 

(1897 ] A. C. 015. 

170. ,] — There is no jurisdiction in the Ct. 

of Ch. under which a jiltf. may file a bill alleging 
^ that he has a good legal title to property of which 
he is in possession without any interruption of his 
enjoyment, but that deft, sets up an equitable claim 
which ouglit not to be binding on pltf., because 
he acquired Ids legal title without notice of it, 
<te, praying no other relief, may obtain in such a 
suit a declaration that ho had not notice of such 
equitable eJaim, & that it is not binding upon him. 

Above sect, empowers the Ct. of Ch, “ to make 
binding declarations of right without giving 
consequential relief ” only in cases in which there 
equitable relief which might be granted if 
pltf. chose to ask for it. — Rookk v. Kensington 
(Lord) (1850), 2 K. & J. 753 ; 25 L. J. Ch. 796 ; 
28 L. T. O. B. 02 ; 4 W. R. 829 ; 00 E. R. 986. 

Cox i>. Barker, Barker v. Cox (1876), 

3 Ch. D. 3o9. Coi^. Guaranty Trust Co. of New York v. 
Hannay, [1915] 2 K. B. 536. j^efd. Kathama Natchiarv. 
DoraSinga Tovor (1875), L. R. 2 Ind. App. 169 ; Barra- 
clough V. B/own, [1897] A. C. 015 : Dyson v. A.-G., [1911] 
Jn?' Mentd. Sells V. Sells (1860), 29 L. J. Ch. 

(1866). L. R. 1 Eq. 361 ; Clark 
0885^^0 ^ Crompton v. Jorratt 

J?-.??** J Danby v. Coutts (1885), 29 Ch. D. 

67“l! 

171* As to future rights — Before happening of 
®vent.]— Jackson v. Turnley, No. 169, 

. _ •] — Tho ct. refused to make a 

aecIaj*atoij^ decree on a special case, during the 
lifetime of the tenant for life, with regard to the 
intents of Pities entitled in reversion. — Garlick 
V. JUwsoN (1853), 10 Hare, App. I. xiv. ; 68 E. B. 

Langdale r. Briggs (1856), 8 Do 
T* Consd. Kathama Nat^lar v, Dora Singa 
« Bright r. Tyndall 

is Eq.' 86. (1872), L. R. 

. ^0— Case in which the ct. 

refused to make a declaration as to the interest of 
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parties w!ho might be entitled in reversion.- 
Greenwood v. Sutherland (1853), 10. Hare, 
App, I. xii. ; 08 E. R. 1120. 

86 ; Kathama Natohlar v. Dora Slnga Tever (1876). L. R. 

2 Ind. App. 169 ; Bright v, Tsmdall (1876). 4 Ch. D. 189. 

174 , ,] — Where on the construction 

of a will the ct. held that certain persons were 
entitled for life, & at their deaths their respective 
then surviving children were entitled to their 
shares : — Held : it was a case wherein the ct. 
would, under above sect., declare the future rights. 
— Fletcher v. Rogers (1853), 10 Ilare, Am. I. 
xni. ; 20 L. T. O. S. 218 ; 1 W. R. 125 ; 08 E. R. 
1120. 

175 . .] — The ct. will not make 

declarations of future rights in events which have 
not happened, &, therefore, where a testator 
having oy his will given copyholds & leaseholds 
to trustees upon tmsts to correspond with tlie 
uses of the devised freeholds, & by a codicil 
limited the freeholds differently after the deatli of 
the first tenant for life, but was silent as to copy- 
holds or leaseholds : — Held : during the con- 
tinuance of the life estate the ct. would not 
determine how far the ulterior limitations of the 


copyholds & leaseholds were affected by the 
codicil. — Langdale (Lady) v, Briggs (1850), 8 
I)e G. M. & G. 391 ; 26 L. J. Ch. 27 ; 28 L. T. 
O. S. 73 ; 2 Jur. N. S. 982 ; 4 W. 11. 703 ; 41 
E. R. 441, L. JJ. 

ATtnotationH : — ConBd. Juttondromehun Tagoro v. Ganen- 
dromohun Tagore, Ganondromohuii Tagore v. Jutten- 
dromohun Tagore (1872), L. H. lud. App. 8upp. 48 ; 
Kathauia Natchlar v, Dora Slnga Tever (1875), L. R. 2 
lud. App. 169. Apld. Hampton v. Holman (1877), 5 
Ch. D. 183. Conild* Ham Lai Mookorjoo v. Secretary 
of State for India (1881), L. R. 8 Ind. App. 46. Refd. 
Carroll v. Graham (1865), 11 Jur. N. S. 1012 ; Curtis r. 
Sheffield (1882), 30 W. R. 581 ; Re Dugdale, Dugdale v. 
Dugdale (1888), 38 Ch. D. 176. Mentd. Hepburn v. 
Sklrvlug (1859), 32 L. T. O. S. 26 ; Taylor v. Sparrow 
(1863), 4 Gilf. 703 ; Ca'stlo v. Vox (1871), L. R. 11 Kq. 
642 ; Bothamloy v. Shorson (1875), L. R. 20 Eq. 304 ; 
Re Brldgor, Broinpton Hospital v, Lewis (1893), 63 L. J, 
Ch. 186 ; Leslie v. llothos, [1894] 2 Ch. 490 : Re Hayes, 
Turnbull v. Hayes, U900] 2 Ch. 332 ; Re Haddock, 
Llewelyn v. Washington, |1902] 2 Ch. 220 : Mason v. 
Ogden (1902), 87 L. T. 622 ; Rc Greenwood, Goodhart 
V, Woodhead, [1903] 1 Ch. 749 ; Re Horton, Lloyd v. 
Hatchett, [1920] 2 Ch. 1. 

176. ,] — A suit was instituted for a 

declaration of right as to the interests of tenants 
for life in ilie share of a deceased co-tenant for 


life. The decree made at the hearing after 
declaring the immediate rights of the tenants for 
life proceeded to declare that there were cross- 
remainders between them. The Lords Justices, 
although the usual time for re-hearing had 
elapsed, ordered a re-hearing of the case, at the 
instance of children of a tenant for life who had 
recently died, those children being prejudiced 
by the declaration as to cross-remainders, & the 
declaration being unnecessary for the determina- 
tion of the question originallv submitted to the 
ct. — Walmsley V, Foxhall (i803), 1 De G. J. & 
Sm. 451 ; 2 New Rep. 262 ; 32 L. J. Ch. 672 ; 
8 L. T. 659 ; II W. R. 792 ; 46 E. R. 179, L. JJ. 


Amiof^Ums (^tls r. Sheffield (1882), 21 Ch. D. 

1. Mentd. Fussell v. Dowding (1884), 27 Ch. D. 237. 

Testator directed that on 
1^ daughter attaining twenty-one his trustees 
should pay the income of bis freeholds & copyholds 
to her during her life ; “ & should she live to 
marriageable, & die leaving a child or 
children behind her bom in lawful wedlock,” then 
that his trustees should apply the income to the 
support & maintenance of ” such child,” if only 
^ more than one, equally among “ suen 
children during their lives, & in like manner to 


their children & children’s children, each family 
having the father or mother’s share ; or should his 
said daughter die previous to being married, or 
after marriage leavhig no child or children behind 
her bom in lawful wedlock, or, if leaving children 
as afore-described, upon them or their families 
becoming extinct,” then over. 

Testator’s daughter survived him & attained 
twenty-one, she being his sole heiress-at-law & a 
spinster. 

The following questions then arose : First, 
whether the gift over after her life estate was not 
void for remoteness ; secondly, if not, whether 
she was not entitled to an immediate estate tail 
in possession ; & thirdly, whether, admitting that 
she took an estate for life, &. that her chddren, 
if any, took life estates in remainder, she did not 
take an estate tail in remainder expectant on those 
life estates : — Held : the gift over after the 
daughter’s life estate was not void for remoteness, 
she did not take an estate tail in possession, but 
the third question could not be decided at present, 
as it related to future rights. — Hampton v. 
Holman (1877), 5 Ch. D. 183 ; 46 L. J. Ch. 248 ; 
36 L. T. 287 25 W. R. 459. 

Anfioiaiiotw : — Mentd. Re Harvey, Peek r. Savory (1888), 

39 Ch. D. 289 ; Re lUsiiig, Kisiiig v. ItiHliig, [19041 I C’li. 

633 ; Re Mortimer, Gray v. Gmy, 11905] 2 Ch. 502. 

178. Happening of event uncertain.] 

— (1) Upon a special case to obtain a decision 
whether persons not in esae would bo entitled, 
under certain circumstances which might never 
rise, to a share in pioporty, the ct. declined to 
decide the question, being of opinion that it would 
be injurious to the parties to have that decision 
until the events should happen which would give 
rise to the question. 

(2) Where the interests of the parties to a 
special case are not of such a nature as to give the 
ct. jurisdiction to decide the questions, the ct. 
will not feel itself bound to decide upon a fictitious 
interest created for the eimress purpose of obtaining 
a decision. — Bright v. Tyndall (1876), 4 (Jh. 1). 
189 ; 25 W. K. 109. 

179, .] — C., who carried on the 

business of a flax spinner at the S. mills in partner- 
ship with R., by a settlement made in contempla- 
tion of his marriage, after reciting that ho was 
indebted to his intended wife in a sum of £20,000, 
covenanted to pay the sum of £20,000 to the 
trustees of the settlement, upon trust that as soon 
as he should become owner in fee simple of the S. 
mills estate, which he had agreed to purchase, they 
should advance the sum of £20,000 to him on the 
security of the same estate ; & it was declared that 
the trustees should stand possessed of the sum of 
£20,000, & the securities for the same upon trust 
to pay the income to his intended wife for life for 
her separate use, & after her death to C. during his 
life or until he should become bkpt., with remainder 
in trust for the children of the marriage, in 
default of children, for liis wife absolutely. The 
recital that C. was indebted to his intended wife 
was entirely false, & C. was at the time of the 
marriage in insolvent circumstances ; but the 
wife had no knowledge of the insolvency of her 
husband, & understood nothing about the recitals 
or the arrangement as to the £20,000, except that 
that sum was to be settled. C. subsequently 
purchased the S. mills estate, Sa mortgaged it to 
the trustees of the settlement for securing £20,000, 
but no money actually passed between the parties. 
C., & also his Arm, afterwards became bkpt., & a 
bill was filed by the trustee in C.’s bkpey. against 
O & his wife, the trustees of the settlement, & the 
trustee in the bkpey. of the firm, praying that the 
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JUDOMINTS AND ORDERS. 


Sect, — Declaraiory judgments: SvJb-secis, 2 d: | 


settlement & the mtge. might be set aside as 
fraudulent against the creditors ; & that the 

rights of all parties naight be declared ; — Held : 
it would be premature to decide any question as 
to the future life interest of C. contingent on his 
wife’s death in his lifetime. 

The objection to the declaration is this, that it 
is a declaration as to future rights, future contin- 
gencies, & remote interests of the husband. The 
lule of the Ct. of Ch. was not to entertain a suit 
merely for that pu^ose. There are some in- 
stances, in which, as incidental to the relief ^ven, 
it has become necessary to determine such rights, 
. . . but no suit is entertained simply for deciding 
future contingent rights (Jebsbl, M.R.). — Kevan 
V, Crawpokd (1877), 6 Ch. D. 29 ; 46 L. J. Ch. 
729 ; 37 L. T. 322 ; 26 W. R. 49, C. A. 

Annotations : — Mentd. Mackintosh v. Postoho, fl805] 1 Ch. 

605 ; lie Iteis, Kxp. Clough. [1904 J 2 K. B. 769. 

180. Discretion of court in special 

circumstances.] — It is not the practice of the ct., 

was not the practice of the Ct. of (>h., to decide 
as to future rights, but to wait until the event has 
happened, unless a jiresent right depends upon 
the decisions, or there are some other special 
circumstances to satisfy the ct. that it is desirable 
at once to decide on the future rights. But where 
all the parties who in any event will be entitled 
to the property are of ago & are ready to argue 
the case, the reason of the rule departs, & it 
becomes a bare technicality. The reason of the 
rule is this, that the ct. will not decide on future 
rights, because until the event happens it does not 
know who may be interested in arguing the 
question, & therefore may bo shutting out pai*ties 
who, when the event happens, may be entitled 
to succeed (Jesskl, M.R.).— Curtis v. Sheffield 
(1882), 21 Ch. I), 1 ; 61 L. J. Ch. 636 ; 40 L. T. 
177 ; 30 W. R. 6H1, C. A. 

Anfbotatitms Ap\d, he StaploH, OwtMi r. Owen, [1916] 1 

Ch. 322. Befd. lit Fronio’H (xuitract, [18961 Ch 256. 

Mentd I’oaroth v. Marriott (1882), 22 Ch. 1). 182 ; I " 

V. DowdliJK (1884), 27 Ch. 1). 237. 

181. How obtained — Whether made on peti- 
tion.]— The ct. makes no declaration of right upon 
a petition, but prefaces the order with a statement 
of opinion. — Shakshawp. Gibbs (1864), as reported 
in 18 Jur. 330. 

182. Whether on fictitious Interest.] — 

BiiiaHT V, Tyndall, No. 178, ante. 


Sub-sect. 3. — Under R. S. C., Ord. 26, r. 6. 

A. In General. 

183. Jurisdiction to make — Against Attorney- 
General — As representing Crown.] — Burghes v. 
A.-G., No. 197, post. 

184. .] — (1) A declaratory 

judgment can, under above rule, be made against 
the A.-G., as deft, representing the Crown, & a 
pltf. is not boimd in such a case to proceed by 
petition of right. 

(2) 1 desire to ^ard myself against the supposi- 
tion that 1 hold that a person who expects to be 
made deft., & who prefers to be pltf., can, as a 
matter of right, attain his object by commencing 
an action to obtain a declaration that his oppone^ 
has no good cause of action against him. The ct. 
may well say ; “Wait until you are attacked & 
then raise your defence,” & may diRmiw^ the action 
with costs (Cozens-Hardy, M.R.). — Dyson v. 
A.-G.. \im] I K. B. 410 ; 80 L. J. K. B. 631 ; 
103 L, T. 707 ; 27 T. L. K. 143 ; 66 Sol. Jo. 168, 


C. A. ; subsequent proceedings, [1912] 1 Oh. 168, 
0. A. 

Annotations .---As to (1) FoUd. Dyson v. A.-G., [19121 1 Ch. 
1.58. Consd. Electrical Development Co. of Ontario v. 
A -G. for Ontario &. Hydro -Electric Power Commisfilon 
of Ontario. [1919] A. C. 687 ; Esqnimalt & Nanaimo Rv. 
V, Wilson, [1920] A. C. 358. Expld. Bombay & Persia 
Steam Navigation Co. v. MacLay, [192()^1 3 B. 402. 
Refd. Burghes v. A.-n.. [1912] 1 Ch. 173 ; Thornhill v. 
Weeks, [1913] 1 Ch. 438 ; Eastern Trust Co. v. McKenzie, 
Mann, [1916] A. C. 750 ; Guaran^ Trust Co. of New York 
r. Hannay, [1915] 2 K. B. 636 ; Gresham Life Assce. Soc. 
V A.-G., [1916] 1 Ch. 228 ; China Mutual Steam Naviga- 
tion Co. V. MacLay (1917), 34 T. L. R. 81; Hosier v. 
Derby, [1918] 2 K. B. 671 ; Markwald v. A.-G., [1920] 1 
Ch. 348 ; Smeeton v, A.-G., [1920] 1 Ch. 85. As to (2) 
Consd. Guaranty Trust Co. of New York v. Hannay, 
[1915] 2 K. B. 636 ; Re CJay, CJlay v. Booth, Re Deed of 
Indemnity, [1919J 1 Ch. 66. Refd. Bmrghes v. A.-G 
[1912] 1 Ch. 173 ; In the Estate of Hall, Hall v. Knight & 
Baxter, [1914] P. 1 ; Loudon Corpn. v. Homer (1914), 111 
L. T. 512 ; Hosier V. Derby, [1918] 2 K. B. 671. Oenerally. 
Mentd. Westv. Gwynue (1911), 104 L. T. 759 ; JBe Williams, 
Kxp. Othcial Receiver, [1913J 2 K. B. 88. 

185. .] — On Aug. 9, 1910, pltf., 

who was the owner of land in Yorkshire, received 
a notice, dated Aug. 4, signed by the secretary to 
the Comrs. of Inland Revenue, requiring him to 
make returns of his property upon forms which 
accompanied the notice & deliver them “ within 
tliii’ty days from this date to the appointed officer 
II.B.” The notice also pointed out that failure 
to make a return within the specified time would 
entail a penalty not exceeding £50. With the 
notice wore sent six copies of Form 4, issued under 
Mnance (1909-1910) Act, 1910 (c. 8), five of wliich 
related to premises belonging to pltf. & let to 
tenants, & one to property owned occupied by 
him. The forms asked for “ Particulars required 
by the Comrs. which must be furnished so far 
as it is in the powcT of the person making the 
return to give th(‘m. . . , (i) If the person 
making the return is also the occupier state the 
annual value ; tliat is the sum for wliich the 
property is worth to be h't to a yearly tenant, the 
owner keeping it in repair ” ; — Held : the direction 
to make the return to ll.B. instciad of to the Comrs. 
did not invalidate the notice ; requisition (i) was 
unauthorised Si, tluTefore, the whole of the Form 4 
addressed to pltf. as owner & occupier was invalid ; 
Si inasmuch as the statutory period of thirty days 
provided by Finance (1909-1910) Act, 1910 (c. 8), 
8. 20 (2), as the period within which to make his 
return, had not been allowed to pltf., he was under 
no obligation to comply with the requistions in 
any of the forms, & the ct. had jurisdiction to make 
a declaratory order against the A.-G. as represent- 
ing the Crown. — Dyson v. A.-G., [1912] 1 Ch. 158 ; 
HI L. J. K. B. 217 ; 105 L. T. 753 ; sub nom. 
Dyson v. A.-G., Burghes v. A.-G., 28 T. L. R. 
72, C. A. 

Amwtations : — Consd. Guaranty Trust Co. of Now York u. 
Hammy, [1915] 2 K. B. 536. Expld. Bombay & Persia 
HUmin Navigation Co. v. MacLay, [1920] 3 K. B. 402. 
Refd. Galloway v. Hall6 Concerts Soc., [1915] 2 Ch. 233 ; 
Grosliom Life Assce. Soc. v. A.-G., [1916] 1 Ch. 228 
tMHSj 2 K. B. 671 ; Smeeton v. A.-G., 
U . » Simmonds v, Newport Abercam Black 

Vein Steam Coal Co., [1921] 1 K. B. 616. Mentd. A.-G. 

; Whitney v. 1. R. Comrs. 

(1925), 42 T. L. R, 58. 

186 . Against servant of Crown.] — Hosier 

Brothers r. Derby (Earl), No. 243, post. 

187. In private capacity.] — By a 

direction under Reg. 39 BBB of the Defence of 
the Realm Regulations lawfully given by deft., who 
at all material times was His Majesty’s Shipping 
Controller, a vessel belonging to pltfs. was diverted 
from her voyage. The direction was subsequently 
cancelledf but pltfs. lost the use of their vessel for 
some days Sl incurred certain expenses in conse- 
quence of ^ the direction. Pltfs. thereupon sued 
deft, claiming a declaration that they were entitled 
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to compensation for the loss A: expenses so 
incurred by them, & that the amount of compensa- 
tion should be referred for assessment to the 
Admiralty Transport Arbitration Board or to such 
other referee or tribunal as the ct. might direct. 
No statute or regulation imposed upon deft, any 
financial responsibility in the matter : — Held : 
pltfs., by suing deft, in the only way open to them, 
namely, as an individual, could not obtain a 
declaration of their rights to compeni^tion against 
the Treasiuy, & therefore the action must be 
dismissed as misconceived. — B ombay Sc Persia 
Steam Navigation Co. v. MacLay, [1920] 3 K. B. 
402 ; 90 L. J. K. B. 162 ; 124 L. T. 602 ; 15 Asp. 
M. L. C. 283. 

Annotations : — Expld. Rowland v. Air Council (No. 2) (1923), 

67 Sol. Jo. 385. Refd. Marshal Shipping Co. v. Board of 

Trade, [1923] 2 K. B. 343. 

188. In absence of party to be bound.] — 

On a claim in an action, to which the co. was not 
a party, made by the principals against the sub- 
agent to recover commission received by him, it 
appeared that by the agreement between the co. 
& the sub-agent further sums by way of commission 
on the transaction would become payable in the 
future to the sub-agent by the co. : — Held : the 
ct. must decline to make any further declaration 
of right with regard to such sums than that the 
sub-agent would become indebted in respect of 
them to the principals when & as he should receive 
the same. 

The [co.] is not a party to this action. If 
[defts.] require any declaration of right against 
that society, it would seem that such a right must 
be established in an action to which the [co.] is a 
party (Mathew, L.J.). — Powell Sc Thomas v. 
Jones (Evan) Sc Co., [190,51 IK B. 11 ; 74 L. J. 
K. B. 115; 92 L. T. 4,30; 53 W. R. 277 ; 21 
T. L. R. 55 ; 10 Com. Cas. 36, C. A. 

Annotation: — Mentd. Bath tJ. Standard Land Co., [1911] 

1 Ch. 618. 

Joinder of parties, generally, ece Practice. 

189. As to past right — Invalidity of 

expired patent.] — An action claiming merely a 
declaration of invalidity of letters patent already 
exp^ed, where no legal right of pltf. has been 
infringed, is not maintainable. — N orth Eastern 
Mar-ine Engineering Co. v, Leeds Forge Co., 
[1906] 2 Ch. 498 ; 75 L. J. Ch. 720 ; 95 L. T. 178 ; 
22 T. L. R. 724 ; 60 Sol. Jo. 650, C. A. 

An^dafion :--Betd, Guaranty Trunt Co. of New York v. 

Haunay, [1915] 2 K. B. 536. 

See, gejierally. Patents. 

190. Extent.] — In 1917 pltf. was engaged 

as an uncertificated assistant teacher by the 
managei-s of a non-provided school under an 
agreement whereby she was to be paid a salary 
in accordance with the scale then in forc*e in the 
district. In Dec. 1921, defts., who were the 
local education authority, directed the managers 
to give their teachers one calendar month’s notice 
to terminate their agreements Sc to offer to 
reappoint them at reduced salaries. The managers 
refused to give the notices directed & there- 
upon defts. gave pltf. notice to terminate her 
agreement with the managers. In an action by 
pltf. for a declaration that the notice was invalid 
Sc inoperative : — Held : defts. having by their 
action made themselves parties to the contract 
between pltf. & the managers, pltf. had a right to 
come to the ct. for relief Sc was entitled to the 
declaration claimed. 

opinion, under Ord. XXV., r. 6, the power 
of ct. to make a declaration, where it is a 
of defining the rights of two parties, 
Is almost unlimited ; 1 might say only limited by 


its own discretion. The discretion should of 
course be exercised judicially, but it seems to me 
that the discretion is very wide (Lord Sterndale, 
M.R.). — Hanson v. Radcliffe Urban Distiuct 
Council, [1922] 2 Ch. 490 ; 91 L. J. Ch. 829; 127 
L. T. 609 ; 86 J. P. 144 ; 38 T. L. R. 607 ; 66 
Sol. Jo. 656 ; 20 L. G. R. 541, C. A. 

Annoiations : — ^Mentd. Sadler d. Sheffield Corpu., Dyson v. 

Sheffield Corpu., [1924] 1 Ch. 483 ; Short v. Poole Corpu. 

(1925), 42 T. L. H. 107. 

191. Exercise of discretion.] — Austen v. Col- 
lins, No. 209, post, 

192. .] — Hanson v, Radcliffe Urban 

District Council, No. 190, ante, 

193. Dependent on particular facts.] — 

The effect of above rule is to give the ct. power to 
make declarations regarding future rights, but 
whether the ct. will exercise the discretion depends 
on the circumstances of the particular case. — 
Re Berens, Berens v, Berens, [1888] W. N. 95. 

194. .] — Dyson v, A.-G., No. 185, 

ante, 

195. .] — The owners of certain laud of 

about 186 acres in extent proposed to lay it out as 
building land. Sc to erect a large number of houses 
thereon. They had a plan prepared showing 
sowers of different dimensions from 9 inches to 
18 inches in diameter, Sc claimed that iis owners 
of the premises they were eniitl(3d to connect tlieir 
sewers with the sewer of the G. District Counciil, 
which was only 12 inches is diameU»r. The G. 
District Council said that the coUKtruction of such 
a series of sewers was outside Public Health Act, 
1875 (c. 56), s. 22, that, if the owm^rs insisted on 
arbitration the G. District Council would raise tliis 
objection at every stage. A writ was then issued 
asking for a declaration tliat pltfs. were entitled 
to connect their propo 8 (‘d sewers with the sewer 
of defts.. Sc for an injunction to r<‘strain defts. 
from obstructing the connection. The case came 
on upon a notice for trial without witut‘ 88 cs, but 
without any consent, Sc by agreemeut it was 
treated as a motion for judgment. The claim to 
an injunction was not argued '.—Held : although 
there is jurisdiction under abov(‘ rule to make a 
declaratory order, the juiisdiction is one to be 
exercised with extreme caution.; as no portion 
of the estate had been built on & no drains or 
sewers constructed, it was inexpedient to make a 
declaration that pltfs. had a legal right to connect 
their sewers when made with that of defts. — 
Faber v, Gosworth Urban District (yVnjNciL 
(1903), 88 L. T. 549 ; 07 J. P. 197 ; 19 T. L. 11, 
435 ; 1 L. G. U. 579. 

Annotaiion : — Refd. llnsHlan Cominorcial & Iiiduntrial Bank 

t). Britluli Bank for Foroljfn Trade, [1921] 2 A. C. 438. 

190 , Matter of convenience — Though 

declaration unnecessary,] — An action was brought 
by pltfs. [a local authority] in the county ct. 
against deft, as the owner of certain premises, for 
(a) a declaration that they were entitled U) a charge 
on the premises under Private Street Works Act, 
1892 (c. 57), 8. 13, for apportioned expenses 
incurred under Private Street Works Act, 1892 
(c. 67), 8. 6, in private street works ; (6) an inquiry 
as to incumbrances, if any, on the premises ; 
(c) an order for sale of the promises ; (d) a 

receiver ; (e) further or other relief. The county 
ct. judge dismissed the action with costs, on the 
ground that the proceedings were quite unnecessary 
since the passing of Private Street Works Act, 
1892 (c. 57), 8. 13 ; — Held: on appeal, the order 
asked for, though not necessary, was convenient, 
Sc pltfs. were entitled to it. — West Ham Corpn. 
V, Sharp, [1907] 1 K. B. 445 ; 76 L. J. K. B. 307 ; 
96 L. T. 230 ; 71 J. P. 100 ; 5 L. G. K. 694, D. O. 
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Sect. S,— Declaratory judgments ; Siib-sect.S, A.,B. 

197 . — — ,] — The ct. has jurisdiction nnder 
above rule to make a binding declaration of right 
against the A.-G, as representing the Crown, but 
the jurisdiction is discretionary & ought to be 
exercised with great care & with due regard to all 
the circumstances of the case. — B urghes v, 
A.-G., [1011] 2 Ch. 139 ; 80 L. J. Ch. 506 ; 105 
L. T. 193 ; 27 T. L. B. 433 ; 55 Sol. Jo. 520 ; 
affd,, [1912] 1 Ch. 173, C. A. 

Annotations : — Conid. Guaranty Trust Co. of Now York v. 

Haimay, 11916] 2 K, B. 536; Bmeeton v. A.-G., [1920] 

1 Oh. 86. Reid. Thornhill v. Weeks. [1913] 1 Ch. 438 ; 

Eastern Trust Co. v. McKenzie, Mann, [1916] A. C. 760 ; 

Gresham Life Assce. Boo, v. A.-G., [1916] 1 Ch. 228 ; 

Markwald v. A.-G., [1920] 1 Oh. 348 ; R. v. Oheshiro 

County Court Judge & United Boo. of Boilermakers, Ex p. 

Malone, [1921] 2 K. B. 694. Mentd. A.-G. v. Foran, [1916] 

2 A. C. 128. 

198. Matter not of public Interest.] — Pltf. 

was served with a notice under Finance Act, 1915 
tc. 89), Part III., requiring him to make a return 
for the purposes of excess prolits duty in respect 
of his trade or business. As an advising engineer 
he was engaged in a profession dependent mainly 
upon his personal qualilications but, since July, 
1915, in addition to his private practice, he had 
negotial/ed Govermnent contracts on behalf of a 
CO. making munitions of war & had advised the 
CO. generally as an engineer. For this he received 
a lixed retaining fee per week & also a fixed 
payment for oa(‘h shell &> fuse of a ceitain descrip- 
tion supplied by the co. Pltf. claimed to be within 
the exception (c) to sect. 39 of the Act, exempting 
him from excess profits duty, denied his liability 
to furnish a return or supply information to the 
comrs., & commenced tliis action for a declaratory 
judgment to that effect. 

Ulio ct, in tlie exercise of its discretion, & without 
expressing any opinion upon the question whether 
pltf. was carrying on a trade or business which 
was subject to Finance Act, 1915 (c. 89), PaH 111., 
refused to make any declaratory order, being of 
opinion (a) that the elements of invalidity & 
public int(*rest present in Dyson v. A.-G., No. 185, 
aniCj & Burghes v, A.-G., No. 197, ante, were 
absent from this case, in which the real question 
was whether pltf.’s business was within sect. 39 
or not, (b) that it was not desirable that cases 
of this cliaracter, in which the right of appeal 
prescribed by the Act was available to the pltf. 
if dissatislied with his assessment, should bo with- 
drawn from the ct. constituted for the purpose 
of dealing with Bevenue cases. 

The discretion [to grant declarations] ought to 
be exercised with great care. . . . This is not a 
case in which the decision would govern gieat 
numbers of persons (Peterson, J.). — Smeeton v. 
A.-G., [1920] 1 Ch. 85 ; 88 L. J. Ch. 535 ; 122 
L. T. 23 ; 35 T. L. B. 700 ; 64 Sol. Jo. 20. 

199 . Causes in Commercial List.] — An 

English bank obtained a loan from a Bussian bank 
on the security of certain bonds. A question 
having arisen upon the construction of the 
contract whether the loan was repayable in 
roubles or in sterling, the borrowers commenced 
an action against the lenders in the K. B. Div., 
which was transferred to the Commercial Ct., 
claiming a declaration that they were entitled to 
the possession of the bonds upon payment of the 
amount of the loan in roubles, & an injunction 
restraining the lenders from parting with the 
bonds save by delivery of the same to the borrower's 
against such papnent ; — Held : the loan was 
repayable in roubles, &, notwithstanding that the 
action, being an action for relief which was 


AND Orders, 

incidental to a redemption action, was brought in 
the wrong ct., there was in the circumstances no 
ground for interfering with the discretion of the 
Ct. of Appeal in making the declaration or in 
allowing the amendment. 

For many years it has been accepted practice 
in cases in the Commercial List to hear & determine 
claims for a declaration of rights, when a real & not 
a fictitious or academic question is involved & is in 
being between two parties, in order that they nmy 
know what business course to take without having 
to run the risk of acting & finding themselves 
liable in damages, when at last the matter is 
brought before the ct. (Lord Sumner). Bussian 
Commercial & Industrial Bank r. British 
Bank for Foreign Trade, Ltd., [1921] 2 A. C. 
438 ; 90 L. J. K. B. 1089 ; 126 L. T. 35 ; 37 
T. L. B. 919 ; 65 Sol. Jo. 733, H. L. ; subsequent 
proceedings, sub nom. British Bank for Foreign 
Trade, Ltd. v, Russian Commercial & In- 
dustrial Bank, 38 T. L. B. 65. 

Anrwiations : — ^Refd. Prosperity v, Lloyds Bank (1923), 39 

T. L. U. 372. Mentd. Re Chesterman’s Trusts, Mott v. 

Browiilngr, [1923] 2 Ch. 466 ; Audersou v. Equitable Life 

Assce. Boo. of the United BtatesG926), 42 T. L. R. 123. 

200. No claim asserted against party 

seeking declaration.] — Dyson v. A.-G., No. 185, 
ante. 

201. .] — Testator by his will 

appointed his wife A B. exors. & trustees thereof. 
The wife predeceased testator. B. was desirous 
of renouncing probate, but upon being pressed by 
the beneficiai'ies he consented to prove the will 
upon their executing a deed of indemnity. Pro- 
ceedings were 8ubsec[uently taken by two of the 
beneficiaries to administer the estate. In these 
proceedings two orders were made against B., & 
he was ordered to pay the costs. In the letter 
enclosing a cheque for the costs under the first 
order he stated that he reserved his rights under 
the deed of indemnity. The beneficiaries then 
presented a petition in the Palatine Ct. under 
B. S. (^., Ord. LIVa, which is adopted (Sc acted upon 
as a rule of the l^alatine Ct., & Ord. XXIV., i*. 5, 
of the l^alatine Buies, which corresponds with 
H. S. C., Ord. XXV., r. 5, for the construction of the 
deed of indemnity & for a declaration that B. 
was not entitled to repayment of the costs ordered 
to be paid by him. The Vice-Chancellor lield that 
he had jurisdiction under the orders to decide the 
qutjstion, <Sc made the declaratory order asked. 
On appeal : — Held: as B. had never made a 
claim that he was entitled to recover or be repaid 
either of the two sets of costs, but had merely 
stated that ho reserved his rights under the deed, 
whatever they might be, the Vice-Chancellor had 
no jurisdiction to make the declaratory order 
against him, »Sc the order must therefore be dis- 
charged . — lie Clay, Clay v. Booth, Re A Deed 
OP Indemnity, [1919] 1 Ch. 66 ; 88 L. J. Ch. 40 ; 
119 L. T. 754 ; 63 Sol. Jo. 23, C. A. 

202. Mere academic question.] — Besps., 

who owned a motor lorry, took out a licence &; 
paid a duty of £33 under par. 6 of the second 
Sched. to Finance Act, 1920 (c. 18). That Sched. 
as provided by sect. 13 (1) of the Act, prescribes 
the duties on mechanically propelled vehicles, 
par. 3 of the Sched. dealing with hackney carriages* 
& par. 6 dealing with “ any vehicles other than 
those charged with duty under the foregoing 
provisions of this Sched.” 

Besps. used the lorry for passengers as well as 
for goods, & were summoned by applt. under 
Boads Act, 1920 (c. 72), s. 8 (3), for using it for a 

E urpose other than that for which the licence 
ad been taken out, it being alleged that they had 
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used it ss a hackney carriage, for wUoh a 
duty was chargeable. The justices d ismis sed the 
summons on the ground that the vehicle was not 
a hackney carriage within par. 3 of the Sol^d. 
On a case stated it was admitted for applt. that 
R. V. Wood, [1922] 1 K. B. 674, showed that reaps, 
could not be convicted of an offence agamst Roads 
Act, 1020 (c. 72), s. 8 (3), as the licence had not, m 
the words of sect. 8 (3) “ been taken out as for a 
vehicle to be used solely for a certain purpose. 
Both parties, however, desired the ct. to decide 
whether the vehicle in view of its user, was a 
hackney carriage within Roads Act, 1920 (c. 72) ; - 
Held : the ct. would not decide an academical 
question, as their decision would be merely obiter , 
since the appeal must, in any event, be dismissed. 
Tindatx. V. Wright (1P22), 127 L. T. 149; 80 
J. P. 108; 38 T. L. R. 521; 06 Sol. .To. 524; 27 
Cox, C. C. 212, D. C. 

B, As to Future Rights. 

203. General rule.] — Re Berens, Berens v. 
Berens, No. 193, ante. 

204. .] — Above rule, while not counte- 

nancing applications for declarations “ in the air,*’ 
yet does seem to sanction the granting of a declara- 
tion as to the future in cases where it is definite 
& useful. But it is not the practice to ^ant it if 
it is embarrassing or useless for any good purpose, 
k> I think that is the case here, especially as the 
extent of the obligation of the county council may 
vary very considerably at different dates & under 
different circumstances (Jelf, J.). — A.-O. v. 
Scott, [1905] 2 K. B. 100 ; 74 L. J. K. B. 803 ; 
93 L. T. 249 ; 08 J. P. 602 ; 20 T. L. K. 030 ; 48 
Sol. Jo. 623 ; 2 L. G. R. 1113 ; affd., [1905] 2 K. B. 
170, 0. A. 

Annot^icms : — Mentd. High Wycombe K, 1). C. r, Palmci 
(11105), 01) J. 1\ 107 ; Clilcheriter Corpii. v. Fo&ter, 11900] 
1 K. R. 107 ; A.-G.r. HharpuessNewPocks A, GlouccHler & 
Hirniiiighani NaMgation Co., (1914J 3 K. H. 1 ; Worb- 
borough U. D. C. v. Darusloj Britihh Co-op. Soc. (1914), 
78 J. P. 425. 

205. Where all Interested parties present — 
Application of former practice.] — Notwithstanding 
above rule & Ord. 54 a, the rule laid down in 
Curtis v. Sheffield, No. 180, ante, that it is the 

racthie of the ct. not to decide as to future rights, 
ut to wait until the event has happened, unless a 
present right depends on the decision, or there 
are other special circum.stances to satisfy the ct. 
that it is desirable at once to decide on the future 
rights, or all the parties who in any event will be 
entitled to the property are of age & are ready 
to argue the case, is generally applicable at the 
present time. 

By a will freehold property was devised to M. 
for life “ & after her death to her cliildren & their 
issue, per stirpes & not per capita, in equal shares 
as tenants in common.” There was a similar 
devise to T. for life, & after his death to his children 
& their issue. M. had five cliildren, all of whom 
had obtained twenty-one. T. had two sons, both 
over twenty one, & the sons had between them 
three infant children. An originating summons by 
two of M.’s children & T.’s two sons against M., T., 
& the infant grandchildren, raising the questions 
whether under the devises in remainder tlie 
children of M. & T. respectively who were or might 
be entitled to share in the properties were entitled 
for estates in tail as teuante in common, if not, 
what class or classes of persons would, on the 
^ath of M. & T. respectively, be entitled : — Held : 
the ct. ought not, in its di^retion, to decide the 
question raised while the interests of the children 
& issue were still in remainder, but the summons 
must stand over, with liberty to amend, as it was 
J. — VOL. XXX. 


intimated that the children might desire an 
opportumty of executing disentailing assurances 
& applying to obtain payment of the proceeds of 
sale of part of the property which had been sold. — 
Re Staples, Owen v. Owen, [1916] 1 Ch. 322 ; 
86 L. J. Ch. 495 ; 1 14 L. T. 082 ; 60 Sol. Jo. 321, 

Annotation : — Refd. Russian Commercial & Industrial 

Bank r. British Bank for Forel^ Trade, [1921] 2 A. C. 

438. 

206. As to liability under policy.] — If a policy 
is liable to be completely avoided, as on the ground 
of fraud or misrepresentation, a Ct. of Equity has 
jurisdiction to direct its delivery up & cancella- 
tion, but it has no jurisdiction te direct the 
cancellation of a policy to any claim on which 
there is a good legal defence, or to declare that 
there is no liability upon it. If there is danger 
of the evidence for the defence being lost, the 
remedy is, not an action for cancellation, but an 
action to perpetuate testimony. — B rooking r. 
Maudslay, Son & Field (1888), 38 Ch. D. 036 ; 
57 L. J. Ch. 1001 ; 58 L. T. 852 ; 30 W. R. 60 i ; 
4 T. L. H. 421 ; 6 Asp. M. L. 0. 290. 

Annotations : — Refd. London Assocn. of Hhlp Owners & 

Brokers r. London & India Docks Joint Committee, [1892] 

3 Ch. 242 ; The Manar, [1993] I\ 95 ; Guaranty Trust (’o. 

of Now York v. Hannay, [1915] 2 K. B. 5.16. Mentd. West 

V. Sackvllle, [1903] 2 Ch. 378. 

207. .] — P. insured liis life with dofts., & 

assigned the policy to pltf. After two premiums 
had been paid defts. refused to receive any further 
premium, & repudiat(*d liability on the policy. 
Pltf. brouglit an action in the lifetime of P., 
claiming a declaration that the policy was valid, 
ifc an injunction to restrain defts. from repudiating 
it : — Held : on defts.* undertaking that if an action 
was liereaftor brought on the policy they would 
not rely as a defence on the non-payment of 
premiums on the duo-days, the action would be 
disiriissed. 

The ct. in many cases refuses to determine 
rights before the time has arrived at which the 
right is enforceable (Buckley, J.).-— Honour v. 
EQUITABI.E Life Assurance Hociety of United 
States, [1900] 1 Ch. 8.52 ; 09 L. J. Ch. 420 ; 82 
L. T. 144 ; 48 W. K. 347 ; 44 Sol. Jo. 313. 

208. Rights of contribution — Though payment 
not made.] — The ct. has power to make a declara- 
tion as to the title to recover sums payable by a 
taxpayer for excess profits from a managc*r of the 
taxpayer’s business, although, in fact, the pay- 
ment has not been actually made. — 'J ’hompson 
Brothers Co. v. Amis, [1917] 2 Ch. 211 ; 80 
L. J. Ch. 047 ; 110 L. T. 719 ; 33 T. L. 11. 323 ; 
01 Sol. .To. 491. 

AnnotaJnoi .—Refd. Collette v. Lochlo, Pemberton (1918) 

0.) Sol. Jo. 24. 

C. Where No CoTisequeyitial Relief Claimed or 
Claimable. 

209. Relief not claimed.] — Under above rule 
the ct. has now jurisdiction to make a declaratory 
order, though no consequential relief is claimed, 
but such jurisdiction will be exercised with great 
caution. — Austen v. Collins (1880), 54 L. T. 
903. 

Annotai ions .—Refd. Russian Commercial & Industrial 

Bank r. Brllirih Bank for Foreign Trade, [1921] 2 A. C. 

4 38. Meotd. Itc Croxon, Croxon v. Ferrers (1904), 48 

Hoi. Jo. 191. 

210. .] — A dock CO. having, under its 

special Act & Harbours, Docks &, Piers Act, 1847 
(c. 27), 8. 83, power to make regulations & bye- 
laws, issued a compulsory code of regulations for 
shipowners using the docks ; but these regulations 
were not confirmed as ” bye-laws ” in manner 
prescribed by Harbours, Docks dc Piers Act, 1847 
(c. 27), s. 85. Certain accommodation provided 

L 
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for by the reji^lations, such ^ the appropriation 
of particular berths at the option of any shipowner 
upon certain specified terms, were in excess of 
what was required by statute to be provided by the 
dock CO., & certain rates & charges imposed by 
them were beyond the co.’s statutory powers. A 
firm of shipowners which, prior to the issue of the 
regulations, had been in the habit of using the 
docks & having particular berths appropriated for 
their sliips, finmng that the terms imposed by 
regulations for such accommodation caused them 
inconvenience &; increased expense, brought an 
action, by themselves as individuals, against the 
dock CO., for a declaration that the regulations 
were altogether invalid until confirmed as required 
by statute, also an injunction by way of conse- 
quential relief ; a trade protection assocn. of 
shii)owners, of which the fiim &. other shipowners 
wore members, but which owned no ships them- 
selves, being made co-pltfs. At the hearing of the 
appeal, pltfs. abandoned their claim for the 
injimction, & a declaration was made, notwith- 
standing the abandonment of the claim for 
consequential relief, that the regulations, not 
having been confirmed as b^^e-laws, as required by 
statute were not binding on pltf. firm save so far 
as tlioy agreed to be bound by the same ; & that 
they wore not entitled to have berths appropriated 
to their ships, or any other special accommodation 
or conveniences, except upon such terms as might 
be agreed on between them & the dock co. — 
London Absocn. op Shipowners ^ Brokeiis v. 
London & India Docks Joint Committee, [1892] 
3 (’h. 242 ; 02 L. J. Ch. 294 ; 07 L. T. 238 ; 8 
T. li. K. 717 ; 7 Asp. M. L. C. 195 ; 2 It. 23, 
0. A. 

Ajinotations Consd. (luaranly TiuhI Co. of New York v, 

lloimay, (lUiriJ 2 K. li. 536 ; Hi CJay, (’lay v. Booth, Rc 

1 ) 00(1 ol Indoiiinlly, [11U5)] 1 Ch 06. Reid. Barraclough 

V. Drown, [18071 A. C. 615. 

211. .] — Elsdon V. Hampstead Corpn., 

No. 253, post. 

212. * .] — The trustee of a debtor under a 

scheme of arrangement with his creditors brought 
an action against an unremstered money-lender, 
who, in the cemrse of his business, ha<i taken a 
mtge. from the debtor to secure a loan, for a 
declaration that the mtge, was illegal & void under 
Money-lenders Act, 1900 (c. 61), s. 2 ; - Held : the 
ct. had power to give a declaratory judgment, 
altliough no ancillary relief was claimed, & it 
ought not to impose upon pltf. equitable terms 
as t/O repayment of the actual money advanced 
as a condition of giving the declaratory judgment. 
— Chapman r. Miciiaklson, [1909 J 1 Ch. 238 ; 
78 L. J. Ch. 272 ; 100 L. T. 109 ; 25 T. L. R. 101, 
C. A. 

Anrwiatwn ;“Kefd. Guaranry Trust Co. of Now York r 

Haimay, 11615J 2 K. B. 636. 

213. J — By a lease made in 1901 a house 

in Oxford Street was demised by defts. to the 
predecessors of pltf. for thirty-one years, less 
fifteen days, at a rent of £450 a year. The lease 
contained some onerous covenants, including a 
covenant by the lessees that they would not, 
without the licence in writing of the le8Soi*8, such 
licence not to be unreasonably or arbitrarily 
withheld, assign, transfer or underlet the demised 
premises. In 1905 pltf. purchased the residue of 
the term in the lease & desired to assign it to his 
wife. The lessors objected to an aasignment to a 
married woman, & would only grant their licence 
to assign on condition that pltf. executed a 
covenant for himself, his exors. A; administrators, 
at all times during the continuance of the lease of 


1901 to pay the rent & perform all the covenants, 
agreements & provisions contained in the said 
lease, as if he had been a party thereto. Upon a 
summons in an action by the lessee against the 
lessors, the lessee claimed a declaration that he 
was entitled to assign the lease without the licence 
of the lessors, & free from conditions : — Held : 
the condition sought to be imposed by the lessors 
was altogether unreasonable, & the declaration 
asked would be made ; but as no relief was sought 
against the lessors the declaratory order would 
be made without costs, according to the principle 
laid down by SwiNFBN Eady, J., in Jenkins v. 
Price, No. 218, post. — Evans v. Levy, [1910] 1 
Ch. 452 ; 79 L. J. Ch. 383 ; 102 L. T. 128. 
AnnoiaJlion : — ^Refd. Guaranty Trust Co. of New York v. 

Hannay, [1915] 2 K. B. 536. 

214. Relief only enforceable In court of 

summary Jurisdiction.] — ^A harbour board under 
the powers of a special Act reclaimed from the sea 
certain land below low-water mark for the purpose 
of making thereon a railway station. The rechuna- 
tion was effected by building masonry walls round 
the land & filling up with chalk the area thus 
enclosed. By the terms of the special Act the 
harbour board was required to grant a lease of the 
reclaimed land to defts. Upon the outbreak of 
the war in 1914, &> before any lease was granted to 
defts., the Govt, took possession of the reclaimed 
land. The Govt, were ready to make a payment 
in lieu of rates to the overseers of the poor of the 
adjoining pariah, if certified that the land was 
part of that parish. In 1917 while the Govt, 
were still in possession of the land, the then over- 
seers of the adjoining parish brought an action in 
the High Ct. against defts. claiming a declaration 
that the reclaimed land was part of that parish 
for all civil & parochial purposes within the 
meaning of Poor Law Amendment Act, 1868 
(c. 122), s. 27 : — Held : the High Ct. had juris- 
diction to make the declaration, notwithstanding 
that its effect was to establish a liability which 
could be enforced only in a ct. of summary juris- 
diction, & notwithstanding that defts. were not the 
occupiers of the land at the date of the writ. — 
Barwick V. South Eastern & Chatham Ry. 
Cos., [1921] 1 K. B. 187 ; 90 L. J. K. B. 377 ; 124 
L. T. 71 ; 85 J. P. 65 ; 37 T. L. R. 4 ; 18 L. G. R. 
767, C. A. 

Annotations : — ^Refd. Simmonda v. Newport Abercarn Black 

Vein Steam Coal Co., [1921] 1 K. B. 616 ; R. v. Poplar 

B. C. (No. 1), [1022] 1 K. B. 72. 

216. Relief not claimable.] — Baxter v. London 
County Council, No. 221, post. 

216. .1 — Pltf. erected a fence round the 

piece of land. The local authority pulled down 
the fence & afterwards wrote a letter asserting 
their claim to the land. More than six months 
after this letter pltf. brought an action against 
them for a declaration that the land belonged to 
him & an injunction to restrain them from 
trespassing on it. By his statement of claim he 
alleged that defts. had pulled down his fence ; 
that they claimed that the land formed part of 
the highway, & that this claim prevented him from 
selhng the land : — Held : the assertion of defts.’ 
claim to the land gave pltf. no cause of action, &, 
therefore, he could not take advantage of the 
power given to the ct. by above rule, to make a 
merely declaratory judgment. 

At one time I thought pltf. might be helped by 
Ord. XXV,, r. 5, which enables the ct. to make a 
declaration without giving any specific relief ; 
but on consideration 1 do not think that is so. I 
think that, in order to justify an action there must 
still, as before that rule, be some cause of actUm ; 
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& all the rule means is, that if there is a cause of 
action pltf. may aak & the ct. may award, merely 
a declaration asserting his right without awfiuding 
other specific relief. But in order to justify an 
action there must be still, as before the rule, a 
cause of action (Warrington, J.). — Opfin v , 
Kochford Rural Council, [1^06] 1 Ch. 342 ; 75 

L. J. Ch. 348 i 94 L. T. 669 ; 70 J. P. 97 ; 64 
W. R. 244 ; 60 Sol. Jo. 167 ; 4 L. G. R. 695. 

Annoicdums : — N.F. Guaranty Trust CJo. of New York v, 
Hannay, [1915] 2 K. B. 536. Mentd. Chippendale v. 
Pontefract R. D. C. (1907), 71 J.P. 231 ; A. -G. & Croydon 
R. I). C. V, Moorsom ’Roberts (1908), 72 J. P. 123. 

217. .] — There would be a difficulty in 

making the declaration which pltf. asked for . . . 
because the declaration would not be ancillary to 
the putting in suit of any legal right (Collins, 

M. R.). — Williams v. North’s Navigation 
Collieries (1889), Ltd., [1904] 2 K. B. 44 ; 73 
L. J. K. B. 575 ; 91 L. T. 3 ; 68 J. P. 371 ; 52 
W. R. 564; 20 T. L. R. 448, C. A. ; on appcaly 
[1906] A. C. 136, U. L. 

Annotations : — N.F. (Juaranty Trust Co. of Now York e. 
Hannay, [1915] 2 K. B. 530. Refd. North Eastern Marino 
Euffinoerinfi: Co. v. Leeds Forsre Co., [1906] 1 Ch. 324. 
Mentd. Parkin v. South Hettoii Goal Co. (1907), 98 L. T. 
102 ; Keate.s v. Lewis Merthyr CJoiisoUdatod Collieries, 
[1910] 2 K. B. 445. 


218. ,] — The lessee of a hotel, who had 

covenanted not to assign without the lessor’s 
consent unless “ unreasonably withheld,” asked 
permission to assign to a certain brewery. The 
lease had twelve years to run. The lessor, who 
entertained a strong opinion that a brewery tie 
would depreciate the value of tlic hotel, gave an 
unconditional consent to the assignment to a 
privat(‘ person who would carry on the btisiness 
as a free house, & added, ” but if you desire to 
assign the tenancy to a brewery firm, then the 
rent must be increased by £25 2 )er annum & the 
term exttmded from twelve to twenty-one years.” 
His sole object in imposing these conditions was to 
recoup himself for the depreciation that would be 
caused by the tie : — Held : the demand of an 
increased rent as a condition for consenting to an 
assignment to a brewer v was a demand of a ” fine 
or Bum of money in the nature of a flno,” ky 
being n-s such, directly contrary to the proviso 
precluding any such demand imported into the 
lease by Conveyancing & Law of Property Act, 
1802 (c. 13), 8. 3, was unreasonable. Tlie consent 
had therefore been ‘‘ unreasonably withheld,” k 
the lessee was entitled to assign to the brewery 
without further consent. The lessee, having no 
cause of action against the lessor for um’easonably 
withholding his consent, was not entitled to the 
costs of an action to obtain the above declaratory 
judgment. 

The lessee seeks a declaratory judgment, but 
she does not claim any other relief against the lessor. 
There is no covenant by him to give a consent ; it 
is only this, that if he unreasonably withholds his 
consent then she is entitled to assign. An un- 
reasonable refusal releases the restriction against 
assigning, but it gives her no cause of action against 
the lessor, "l^erefore, although she is entitled 
to a declaration, prirnd fads she would not be 
entitled to recover the costs of the action (Swinfen 
Eady, J.). — Jenkins v. Price, [1907] 2 Ch. 229 ; 
76 L. J. Ch. 607 ; 23 T. L. R. 608 ; revsd. on other 
grounds, [1908] 1 Ch. 10, C. A. 


Apld. Evans v. Levy, [1910] 1 Ch. 452. 
M4. Burprh^ r A.-G., [1911] 2 Ch. 139 ; Guaranty Trust 
Co. of Now York v. Hannay, [1915] 2 K. B. 536. 


power [xmder above 
rule] to make a declaration at the instance of a 
? cause of action against deft. ; 

& the rule so contrued is merely an extension of the 


practice & procedure of the ct. & is not ultra vires. 
— Guaranty Trust Co. op New York v. Hannay 
&Co., [1915)2 K.B. 536; 84 L. J. K. B. 1465 ; 113 
L. T. 98 ; 21 Com. Oas. 67, C. A. 

AnTwtationa Apia. British Assoon. of Glass Bottle Manii- 
f^tnrersr. Forster (1917), 86 L. J. Ch. 489. Coned. Re 
l^ooth* Rc l>oed of Indemnity, [1919] 1 Ch. 
66 ; Simmon ds v. Newport Aberoarn Black Vein Steam 
Coal Ck)., [ 1921] I K. B. 610. Apld. Barwlok v. S. E. k 
1^7. FoUd. Hanson v, Radollfle 
R®fd. Rc Staples, Owen v. Owen, 
[1916] 1 (^h. 322 ; Rio Tiiito Co. v. Ertel Bieber, Same v. 
Vorei^^to Konigs k Lanrahutte Act., Same v. Dyiiamlt 
^y!\7)* lie L. T. 810 ; Thompson v. Amis, [1917] 
2 Ch. 211 ; Bombay & Persia Steam Navifiration Co. v. 
Maclnv [1920] 3 K. B. 402 ; Markwald v. A.-G., [1920] 1 
Ch. 348 ; R. v. Cheshire County Court JudRO & United 
Soo. of Boilermakers, /<> v. Malone, [1921] 2 K. B. 694 ; 
Russian Commercial k InduMirial Bank r. British Bank for 
Foreign Trade, [1921] 2 A. C^. 438 ; I'rosperity v. Lloyds 
Bank (1923), 39 T. L. R. 372. 


220, Relief claimed — Claim for damages for 
conspiracy — No damages awarded by jury — 
Declaration made without damages.] — Pltfs. wore 
eight members of a trade union called the National 
Union of Railwaymen. One was the president of 
the union, another was the general secretary, three 
were assistant secretaries, k tlmn^ wert» members 
of the executive committee. The gcmeral H('cretary 
k the assistant scertitaries received salaries from 
the union, k the other four received no salary, 
but wore paid a 6\ed sum per day for ex peases 
when engaged on the work of the union. Lefts, 
we 1*6 six members of a trade union called the 
Associated Society of Locomotives Engineers k 
Fii*emen. In June, 1915, at a meeting at which 
repi*eseniatives of the railway companies k 
pltfs. k defts. as ropres^'ntatives of their respective 
unions were present, a recpK'st was made for a war 
bonus of 5.y. a week to railwaymen, but this 
request was not granUsd. At a mi'eting in Oct. 
1915, a war bonus of 5^, a week was granttsd to the 
men. In Oct. 1915, defts. made speeches at 
meetings of railwaymen in various jslacc^s reflecting 
on the conduct of pltfs. at the meeting in J une, k 
stating that but for their conduct at that meeting 
the men would have got the bonus then. Pltfs. 
brouglit an action in respect of those statomonts. 
The statement of claim alleged that defts. conspired 
together to injure pltfs. by publishing defamatory 
matt^^r, & that in pursuance tlioreof they spoke k 
published of pltfs. k each of them in res[)oct of 
thedr offices as officials of the union certain de- 


famatory statements, k th(‘y <*laim(*d (lamag<*s 
against d(‘fts. No special damage was alleged 
or proved. V The jury found that four of defts. 
had consi)ired to slandiT pltfs. ; that all defts. 
slandered pltfs. ; k they ass(‘ss(‘d the damages 
for the He[)arate slanders published by each of 
defts., but did not assess any damages on the 
conspiracy claim, .ludgment was entered for 
pltfs. for the re8i)ective araoimts awarded to them 
by the jury, k for a declaration that the four defts. 
had conH})ired to injun* i)ltfs. by publishing oral 
defamatory statements of them : — lleld : as 
damage was the gist of tin? caus(j of action for con- 
spiracy, the declaration was wrongly miwle. 

I may bo convenient to have a claim for a 
declaration as to the rights of the parties in 
respect of contracts extending over a long space 
of time, k not to wait until there is a breach to have 
the rights determined. But 1 have never heard of 
a declaration that a deft, is doing wrong, unless 
perhaps it is followed by a statement that damage 
has accrued or is likely to accrue, <fc that deft, 
threatens to continue his wrongful act against 

pltf. (PiCKPORD, 

Speaking as a judge of the Ch. Div., a Div. 
which may claim as the descendant of the old Ct. 
of Ch. to have an inherited instinct with regard to 


L 2 
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Judgments and Oedbbs. 


Bed, 8 . — Declaratory judgments : Bvb-aed, 8, C,, D. 
d: E, (a),] 

declaratory decrees, I wish to say that, in my 
opinion, the granting of relief by way of declaration 
in the present case involved a misconception of the 
circumstances in which declaratory decrees have 
ever been, or are in the present day, made 
(Neville, J.).~~Thoma8 v. Moore, [1918] 1 K. B 
656 ; 87 L. J. K. B. 677 j 118 L. T. 298, 0. A. 

AnnoicUiona : — €oilsd. Simnionds v. Newport Aborcam 
mack Vein fiteam Coal Co., [1921] 1 K. li. 616. Mentd. 
Pratt V. British Medical Abbocii., [1919] 1 K. B. 244 
Myroft V. fileteht (1921), 90 L. J. K. B. 883 ; l*ayne v. 
British Time Hocordor Co., [1921] 2 K. B. 1. 

jD. Where Other Mode of Proceeding Prescribed, 
221. By writ of mandamus.] — The quinquennial 
period of five years, for wliich a county coroner’s 
salary is fixed under County Coroners Act, 1800 
(c. 116), B. 4, ends with the coroner’s death, & 
his successor on his election is entitled to have a 
new settlement or fixing of his salary, & such salary 
so fixed continues for a period of five years from 
the time it is so fixed without reference to the time 
when it was last fixed for his predecessor, <fe the 
coroner is entitled to the salary so fixed for the 
whole of the term of five years, even although in 
the meantime the district, to which the coroner 
was assigned has been, by Order of the Privy 
Council, subdivided, & a new coroner appointed 
& assigned to a pari of that district. The coroner 
however, cannot bring an action against the justices 
of the county, qud justices, or any number of them 
acting for the wholes claiming a declaration of 
rights that he is entitled to the full salary fixed, 
or a 7,mndamu8 to enforce those rights ; the action 
is not such an action wherein, under the Jud. Act 
or otherwise, a d('claration of rights may be made, 
or a rmnda^nus granted, as a declaration of rights 
is only made, or a mandamus granted, where the 
action is such that relief can be given, & the rights 
claimed, enforced in that action, whereas in a case 


WORKS Oo. V. Hampton Urban Council, [1898] 
2 Oh. 331 ; 07 L. J. Oh. 603 ; 78 L. T. 673 ; 62 
J. P. 666 ; 46 W. R. 044 ; 14 T. L. R. 467 ; 42 
Sol. Jo. 571. 

Anriotations Apia. St. Jamefl’8 Hall v, L. C. C. (1900), 83 
L. T. 98. Consd. Devonport Corpn. v, Tozer, [1902] 2 
Ch. 182 ; Russell v. Mldhurst R. 1). C. (1908), 98 L. T. 
630. FoUd. Williams v. Weston-super-Mare U. D. C. 
(1909), 74 J. P. 62 {See 74 J. P. 370). Conid. Merrick v. 


Mertbyr Tydfll Union, [1900) 1 Ch. 616 ; Elsdon r. 
Hampstead Corpn., [1905] 2 Ch. 633 ; R. r. Pliilbrick 
(Coun^ Court Judge), Ex p. Edwards (1905), 63 W. R. 
627 ; Simmonds v. Newport Aberoam Black vein Steam 
Coal Co., [1920] 3 K. B. 131 ; Russian Commercial & 
Industrial Bank v. British Bank for Foreign Trade, [1921] 
2 A. C. 438 ; Everett v. Griffiths, [1924] 1 K. B. 941. 


224. 


— Uefts. were the owners of a 


triangular piece of land within pltfs.’ borough. 
Two sides of the triangle abutted upon public 
highways within the borough. Defts., in pur- 
suance of a building scheme, erected houses on 
their land fronting the highways. Pltfs. alleged 
that defts. were laying out the highways as new 
streets which did not comply with the require- 
ments of the borough bye-laws as to width, & they 
claimed, first, an injunction, &, secondly, a declara- 
tion that pltfs. were entitled to remove or pull 
down any work begun or done by defts. in contra- 
vention of the bye-law. The bye-laws, which 
were framed under Public Health Act, 1875 (c. 65), 
prescribed a penalty for infringement, to be 
recovered by summary proceedings, & provided 
that pltfs. might, subject to any statutory pro- 
vision in that behalf, remove, alter, or pull down 
any work begun or done in contravention of the 
bye-laws : — Held : the bye-laws could not be 
enforced by action for an injunction, but only by 
the special remedies thereby provided, or by way 
of information by the A.-G. ; & no such declara- 
tion as asked for ought to be made. — Devonport 
]ORPN. V. Tozer, [1903] 1 Ch. 769 ; 72 L. J. Ch. 
like the present, the' oifTppi^oprilte^^ 411 ; 88 L. T. 113 ; 67 J. P. 269 ; 52 W. R. 6 ; 

the prerogative writ of wandatwita to the justices. — » 47 Sol. Jo. 318 ; 1 L. G. R. 421, 

Baxter v, London County Counoit. (1890). A. 

Annotationa Refd. A .-G. r. Wimbledon Hoiiro Estate Co., 
[1904] 2 Ch. 34 ; Watson v. Hythe B. C. (1906), 4 L. G. U. 
340 ; A.-G. v. I*ontyprldd Waterworks Co., [1908] 1 Ch. 
388 ; Rnssell v. Midhurst R. D. C. (1908), 98 L. T. 630. 
Mentd. Fellowes v. Sedglcy U. D. C. (1906), 70 J. P. 412 ; 
A. G. V. Gibb, [1909] 2 Ch. 266 ; A.-G. v. Dorln, [1912] 1 


ONDON County Council (1890), 63 
J>. T. 767 ; 55 J. P. 391 ; 7 T. L. R. 142. 

^^hh V. Chorlcy District Council, 

iinn«i Light Ac Coke Co., 

11909] 1 Ch. 248 ; Everett v. Griffiths, [1924] 1 K, B. 941. 

222. Summary proceedings — Prescribed by 
statute.] —Where a statute gives a right to recover 
expenses in a ct. of summary jurisdiction from a 
person who is not otherwise liable, there is no right 
to come to the High Ct. for a declaration that appet. 
has a right to recover the expenses in a ct. of 
sununory jurisdiction ; he can only take pro- 
^edings m the latter ct. — Barraclouoh v. 

5 66 L. J. Q. B. 672 ; 76 
L. T. 797 : 62 .T. P. 9.1 r. . 13 T. L. R. 627 ; 8 


Ch. 3G9. 

225. 


797 ; 62 J. P. 276 ; 

^ 249, H. L. ; 

66 L. J. Q. B. 333, C. A. 



Highways Act, 1835 (c. 50), 
s. 55.] — The right to get materials from waste 
lands for the repair of the highways under sect. 51 
of above Act carries with it a power to stack such 
materials on the waste lands for a reasonable time, 
such a power being reasonably necessary to enable 
the statutory rights to be carried out. The 
amount of materials so got under sect. 61 of above 
Act is limited to such as in the discretion of the 
surveyor is necessary for repairs in immediate 

limitation in 
away 
There 


Hei 


P. ’Jrf, The 

ciomrs, (1926), 


i\TL 

228. 




filrcumstAnnAfi i court in special 226. .1 — a local autnorit 

of iniunrtinT?’Xi. interfere by way power of a special Act, made a bye-law in 1889, 

Lei^ature haa vight where the orbidding the erection of any booth, stall or other 

be^a A procedure erection on the foreshore, provided that the pro- 

special ^ seems, in very hibition should not apply m any case where they 

special circumstances. Grand Junction Water- granted permission for the erection ; & in 1890 


declaration in respect of acts done contrary to 
sect. 55 of above Act, since that sect, itself pro- 
vides remedies which are sufficient. — Russell 
Earl) v, Midhurst Rural District Council 
1908), 98 L. T. 530 ; 72 J. P. 180 ; 24 T. L. R. 
368 ; 6 L. G. R. 462. 

226. .1 — A local authority, under the 



Pakt II. — Classification. 
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they made an additional bye-law under the Act 
providing that no person should, on any part of 
the foreshore, sell or offer for sale any commoditv, 
except on such jpart of the foreshore as they should 
by notice appomt for the purpose. 

Pltf. brought a coffee van on the foreshore with- 
out the permission of the local authority, & on 
their prosecution was convicted & fined by the 
justices for a breach of the bye-law of 1889, on 
the ground that his coffee van was an “ erection ’* 
witlun the meaning of that bye-law, & on a case 
stated by the justices their decision was affirmed 
by a Div. Ct. of the K. B. Div., who also held that 
the bye-law was valid. 

Pltf. then brought an action against the local 
authority in the Ch. Div., alleging a customary 
right exercised for sixty years to sell from a stall 
or otherwise on the foreshore, & claimed (a) a 
declaration that the said bye-laws were ultra vires 
void ; (6) a declaration that his coffee van was 
not an “ erection ** within the meaning of the 
bye-law of 1889 ; & (c) an injunction to restrain 
the local council from interfering with his selling 
from his coffee van on the foreshore. 

^J'he ct. followed the decision of the Div. Ct. 
on the two points decided by them & also declined 
to make a declaratory order under R. S. 0., Ord. 
25, r. 5, with regard to the bye-law of 1900. — 
WiixiAMs V , Weston-super-Mare Urban Dis- 
trict Council (1909), 74 J. P. 62 ; affd, (1910), 
103 L. T. 9 ; 74 J. P. 370 ; 26 T. L. R. 600 ; 8 
L. G. R. 843, C. A. 

Annotation : — Mentd. Cassell v . Jones (1913), 11 L. Q. 11. 
488. 

227. .] — Barwick V. South Eastern & 

Chatham Ry. Cos., No, 214, arUe, 

228. Alternative procedure — Right to state- 

ment of wages under Coal Mines Act, 1911 (c. 50).] 

— Sub-sect. 2 of above Act imposes upon the mine- 
o wnei's a d uty to deliver a statement with the detailed 
particulars therein prescribed to a boy employed 
in tlio mine who works under, &; whose wages are 
lianded to him by, a collier known as a butty who 
has received the amount from the mineowners. 
This duty can be enforced not only by proceedings 
before justices under sub-sect. 3 of above Act, 
but by an action for a declaration at the instance 
of a boy so employed to whom such a statement as 
aforesaid has boon refused by the mineowners. — 
SiMMONDs V . Newport Abercarn Black Vein 
Steam Coal Co., [1921] 1 K. B. 616 ; 90 L. J. K. B. 
609 ; 124 L. T. 557 ; 85 J. P. 109 ; 37 T. L. R. 
105 ; 05 Sol. Jo. 1 14, C. A. 

;~Refd. H. V. Poplar B. C. (No. 1), [1022] 1 
K. li. 72. 

229. Appeal — Against tax assessment.] — 

Smeoton V. A.-G., No. 198, ante. 

230. Quo warranto — Qualification of chairman 
of guardians.] — ^An action was brought by an 
inhabitant of a parish, who was not a ratepayer, 
against the chairman of a board of guardians 
claiming a declaration that he was disqualified 
under Local Government Act, 1894 (c. 73), s. 

46 (1) (e), because being a servant of a co. which 
had a contract to supply the ^ardians with milk 

was concerned in or participated in the profit 
of the contract. It was also alleged that deft, was 
disqualified under Local Government Act, 1894 
(c. 73), 8. 46 (2) (c), because he had voted on the 
qu^tion of the giving of the contract to the co. in 
which he was an employee, & pltf. further claimed 
to wcoyer penalties : — Ifeld : the action was not 
mamtainable, as the proper procedure was by an 
imormation in the nature of a quo warranto. 

Penalties could not be recover^ by action, 
as the statute provided that the penalties should 


I be recovered in a ct. of summary jurisdiction, & 
that remedy alone could be followed. — Everett 
V. Griepiths, [1924] 1 K. B. 941 ; 93 L. J. K. B. 
683 ; 131 L. T. 405 ; 88 J. P. 93 ; 40 T. L. R. 
477 ; 68 Sol. Jo. 662 ; 22 L. G. R. 330. 
Annotation : — ^Mentd. Laplah v. Bralthwalte, [H)253 1 K. B. 

474. 

281 . Special jurisdiction of public officer.] — By 

art. 249 (b) of the Treaty of Peace with Austria 
the Allied & Associated Powers reserved the right 
to retain & liquidate all property, rights & interests 
which belonged at the date of the coming into force 
of the Treaty to nationals of the former Austrian 
Empire, but it was provided that “ Persons who 
within six months of the coming into force of the 
present Treaty show that they have acquired ipso 
facto in accordance with its provisions the 
nationality of an Allied or Associated Power 
. . . will not be considered as nationals of the 
former Austrian Empire within the meaning of 
this paragraph.” The annex to arts. 249 & 250 
sanctioned the imposition of a charge on such 
property, rights or interests. Arts. 218 to 262 
with their annexes wore scheduled to the Treaty 
of Peace (Austria) Order, 1920, & by art. 1 (i), 
of the Order given full effect as law. By art. 1 (ix), 
the charge was imposed on all property, rights & 
interests within His Majesty’s Dominions belonging 
to nationals of the former Austrian Empire at the 
date when the Treaty came into force. Art. 2 
provided that : ” For the purposes of the foregoing 
provisions of this Order but not including the 
Sched. therein referred to . . , the expression, 

‘ nationals of the former Austrian Empire,’ does 
not include persons who within six months of the 
coming into force of the Treaty show to the satis- 
faction of tho Administrator that tlioy have 
acquired ipso facto in accordance with its pro- 
visions nationality of an Allied or Associated 
Power ” : — Held : where the Administrator had 
decided that ho was not satisfied that pltf., who 
was originally a national of the former Austrian 
Empire, liad acquired ipso facto tho nationality of 
an Allied or Associated Power, tho ct. would not, 
in an action by him for a declaration tliat he has 
“ shown that he has acquired ipso facto in accord- 
ance with the provisions of the said Treaty the 
nationality of the Republic of Poland <fc that he is 
not a national of tho fonner Austrian Empire 
within the meaning of the said Treaty <te the said 
Treaty of Peace Order that his property, rights 
& interests in His Majesty’s Dominions are not 
subject to be charged under tho said Treaty & the 
said Treaty of Peace Order,” go behind the decision 
of the Administrator & investigate independently 
tho question of nationality. — Rbitzes de Marien- 
wert V . Administrator of Austrian Property 
[1924] 2 Ch. 282 ; 93 L. J. Ch. 587 ; 132 L. T. 42 ; 
40 T. L. R. 098 ; 68 Sol. Jo. 614, C. A. 

E. Particular Instances. 

(a) Existence or Non-Existeyice of Incorporeal 
nights. 

232. Non-existence of right — User of highway — 
User amounting to trespass J — Deft, was the o^mer 
of a grouse moor crossed by a highway, the soil 
of which was vested in him. On the occasion of a 
grouse drive upon this moor, pltf. went upon the 
highway, not for the purpose of using it as a high- 
way, but solely for the purpose of using it to inter- 
fere with deft.’^s enjoyment of his right of shooting, 
by preventing the grouse from flying towards 
the butts occupied by the shooters. Deft.’s 
keepers having forcibly prevented pltf. from such 
interference, he brought on action for assault 
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Sect* 8 . — Declaratory judgments : S^h-sect* 3, E* (a), 

against deft., in which deft, justified on tho ground 
that pltf. was a trespasser upon his land on the 
occasion in question, & by way of counterclaim 
asked for a declaration to that effect ; — Eeld : 
inasmuch as pltf. was upon the highway for pur- 
poses other than its use as a highway, he was a 
trespasser, the ct. ought to make a declaration to 
that effect. — II arri&on v. Rutland (Dukk), 
[1803] 1 Q. B. 142 ; (12 L. J. Q. B. 117 ; (18 L. T. 
3.*) ; 57 J. l\ 278 ; 41 W. K. 322 ; 9 T. L. R. 1 15 ; 

4 R. 155. 

Jnnotahona : — Refd. Hickman v. Maitty, [1900] 1 Q. B. 7.^)2. 

Mentd. Al]<*n v. Flood, [1898] A. C. 1 ; Lubcoinbc r. G. W. 

Hy., [1899] 2 Q. B. 913 ; Fit zhardinjTo v. PuroelJ, [1908] 

2 Ch. 139 ; London City Land Tax Comr. v. C. L. Ry., 

[1913] A. C. 304. 

233, User of seashore — For religious 

services.] — Defts. were the local authority 
of L., & the seashoie at L. htdween high low 
water mark was vested in them under a leiise from i 
the Crown. W., a cleigyrnan of the Chm*ch of ■ 
England, held servie(‘s delivered addresses on 
the seasliore without the consent of pltfs., & 
asserted that tlie seashore was a highway & that 
he had a right to do so. l*ltfb. brought an action 
against W. claiming a declaration that he was not 
entitled to hold services, etc., on the seashore 
without their consent, k> an injunction to restrain 
liim from so doing. Inhere was no evidence that 
the acts of W. caused an obstniction or led to a 
bi'each of tho peace ; nor did W. adduce any 
evidence ol a prescriptive right or custom in 
suppoit of his contention : — Held : pltfs. were 
entitled to the dcM'laration for which they asked ; 
but till' matter wtis too trivial for an injunction, 
which must be refused.— LiiANDUDNo T''kban 
('OLNCIL V. Woods, [1899] 2 Ch. 705 ; 08 L. J. Ch. 
023 ; 81 L. T. 170 ; 03 J. P. 775 ; 48 W. R. 43 ; 
43 Sol. Jo. 089. 


Jinioialums Ro!d. Briackman v. Malloy, [1904] 2 Ch. 313 ; 

1190.0] 2 Ch. 614; A.-U. r. Sewell 
(I.ns), 88 L. J. K. B. 425. Meutd. Yoatmau v, Horn- 
hoiKor (1912), 107 L. T. 712. 

234. Use of sewer.] — Where pltfs., tho 

vestry of a jiariah within the metropolitan area, 
made an arrangement with certain landowners 
ot a district without the metiopolitan area, now 
represented by d(*fts., the urban district council, 
whereby the discharge ol some sewage from defts.’ 
district into a sewer belonging to pltfs. had been 
porniitted lor many years, At this additional sewage 
had inci eased so as periodically to choke up pltfs.’ 
sewer:- Held: ha\ing regard to the conduct of 
pltfs. Ac to the difficulty in which an injunction 
would place defts. by eompelling them to close 
their sewers, the ct. ought only to make a declara- 
tion that dt*fts. w^ero not entitled to send sewage 
Irom their district into pltfs.’ sewer without the 
consent ol jiltfs. — 8t. Mary, Islington, Vestry v, 
IloHNsEY Urban Council, [19001 1 Ch. 695; 

nP h I' « 48 W. R. 401 ; 16 

T. L. R. 286 : 44 Sol. Jo. 327, C. A. 
Jmu>/<i/jo/tb.-~Reid. 1 c. (\ V. Actou U. D. C. (1900), 17 
7 0 T i Buruot Valley U. C. v. Stallord (1909), 

1 Cb.‘30‘7^“‘ Liverpool Corpn. v. Coghill, [1918] 

235. Easement of Ught.J—Pltfs. were the 
owners of a piece of land adjoining deft.’s premises, 
I he latter consisted of a house with a backyard 
open to the sky. In the house there were on the 
gi*ound floor two ancient lights looking into the 

1 .:! • yard was a shed 

which derived light from tho yard, to which one 
of its sid^ wi^ open, & fi*om an ancient light look- 
ing on to pltfs land, lieft. pulled down hla 


bouse & rebuilt it, preserving the ancient lights. 
He raised the wall between his yard & pltfs.* 
land, &> left in it the window to the shed & two 
apertures to give light to the yard. He covered 
in the yard so as entirely to shut out all light except 
that which came through the apertures. He pulled 
down hoardings which pltfs. had erected to close 
the apertures & the shed wundow, & they brought 
this action against him for a declaration that he 
was not entitled to any easement over their land 
for light & air : — Held : deft, had increased the 
burden on pltfs.’ land ; it was impossible to sever 
the burden Sc say that he was still entitled to impose 
on pltfs.’ land the burden which had previously 
existed ; he could no longer maintain an action 
against pltfs. for interference with his ancient 
lights ; he had no right which could be enforced ; 
Ac therefore pltfs. were entitled to the declaration 
they claimed. — Ankerson v, Connelly, [1906J 
2 Ch. 644 ; 76 L. J. Ch. 804 ; 95 L. T. 716 ; 22 
T. L. R. 743 ; ajfd., [1907] 1 Ch. 678 ; 70 L. J. Ch 
402 ; 96 L. T. 681 ; 23 T. L. R. 486, C. A. 

-Refd. Bailey v. Holbom & FraBcati, [1914] 

1 CJi. 598. 

236. Right of highway.] — If a district 

council, acting under Local Government Act, 1 894 
(c. 73), 8. 26, assert that there is a public right of 
way over jiltfs.’ close Ale threaten Sc intend to 
exercise it by their servants or agents, an action 
for a declaration Ac injunction will lie against them. 
— Thornuiij^ V. Weeks, [1913] 1 Ch. 438; 82 
L. J. Ch. 299 ; 108 L. T. 892 ; 77 J. P. 231 ; 57 
Sol. Jo. 477 : 11 L. G. R. 362. 

Annotaiion : — Refd. ThornhHl v. Weeks (No. 3), [1915] 

1 Ch. 106. 

237. .] — An action was brought by 

certain landowners against private individuals for 
removing obstructions to an alleged public right 
of way. The district council having passed Ac 
acted on a resolution to defend the action under 
Local Government Act, 1894 (c. 73), s. 26, were 
themselves made defts., Ac a declaration that there 
was no public right of way was asked against 
them. On an application by the district council 
to be struck out as defts., pltfs. were allowed to 
amend by alleging that the district council 
threatened Ac intended to use the alleged public 
right of way by their servants or agents. The 
district council then put in a defence stating that 
they neither claimed nor denied that the public 
right of way claimed by their defts. in fact existed, 
Ac they denied any threat or intention to use it 
by tlieir servants or agents, but, though innocent 
of any such threat or intention, they in fact 
conducted the whole on the main issue, namely, 
the existence of the public right of way, up to the 
trial, Ac failed to establish it : — Held : pltfs. were 
entitled to a declaration with costs against all defts., 
including the district council. — T hornhill v. 
W’EEKS (No. 3), [1915] 1 Ch. 106 ; 84 L. J. Ch. 282 ; 
111 L. T. 1067 ; 78 J. P. 154 ; 12 L. G. R. 597. 

238. Existence of right — User of stands In 
market.] — Pltfs., six in number, sued on behalf of 
themstilves Ac other the growers of fruit, flowers, 
vegetables, roots Ac herbs, within the meanii^ of 
a local Act to enforce certain prefei'ential rights 
to stands in the market, which they alleged to 
have been given to the class of growers by the 
Act, The sole deft, was the lord of the market : — 
Held : there being a bond fide question as to the 
construction of the Act, pltfs. as representing 
the class of growers, who had an interest in common, 
could maintain the action, but the A.-G. must 
bo added as a deft, to represent the rest of the public 
who were interested in disputing the alleged 
preference. 
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Under the Jud. Act, actions can be brought 
merely to declare righto ... 1 am referring to 
Ord. XXV., p, 6. . . . Having regard to that rule, 
it apx>ears to me imj^ssible now to say that one 
grower could not mamtain such an action as this, 
on behalf of himself & all other the growers of 
fruit & vegetables, to assert the preferential rights 
to which, he says, the whole class of growers are 
entitled (Linduey, M.K.). — Elu8 v, Bedford 
(Duke), [1890] 1 Ch. 494 ; 68 L. J. Ch. 289 ; 80 
L. T. 332 ; 47 W. B. 385 ; 16 T. L. R. 202 ; 43 
Sol. Jo. 268, 0. A. ; on appeal^ 8tib nom, Bedford 
(Duke) v. Eixis, [1001] A. C. 1, H. L. 

Annotations: — Consd. West t>. SackvlJle, (19031 2 Ch. 378 ; 
Chapman v. Michaelson, [1909] 1 Ch. 238. Reid. Guaranty 
Trust Co. of Now York v. Hannay, [19151 2 K. B. 536 ; 
Esqulmalt & Nanaimo Ry. tj. Wilson, [1920] A. C. 358. 
Mentd. Tall Vale Ry, v, Amalgramated Soo. of Ry. Servants. 
[1901] A. C. 426 ; Crosfleld v. Manchester Ship Canal Co. 
(1904), 90 L. T. 557 ; Markt v. Knight 8.S. Co., Sale & 
Frazar v. Knlgrht S.S. Co., [19101 2 Bl. B, 1021 ; Janson 
V. Property Insce. (1913), 30 T. L. R. 49 ; Vaohcr v. 
London Soc. of Compositors, [1913] A. C. 107 ; Mercantile 
Marine Service Assocn. v. Toms, [1916] 2 K. B. 243 ; 
Churchill v. Whetnall, Aberconway v. Whotnall (1918), 
119 L. T. 34. 

239. Right of ferry.] — In an action for a 

declaration that pltf. is entitled to an ancient 
ferry & an injunction restraining deft, from dis- 
turbing pltf. in the enjoyment thereof, where dis- 
turbance is not proved, the ct. ought not to make 
a declaration of pltf.’s title. — Hammerton v. 
Dysart (Earl), [1910] 1 A. C. 57 ; 85 L. J. Ch. 
33 ; 113 L. T. 1032 ; 80 J. P. 97 ; 31 T. L. R. 592 ; 
69 Sol. Jo. 065 ; 13 L. G. R. 1255, H. L. ; revsfj. 
S. 0. auh nom, Dy'SARt (Earl) v. IIammerton & 
Co., [1914] 1 Ch. 822, C. A. 

Annotations : — ^Reid. General Estatos Co. v, Beaver, [1914] 
3 K. B. 918 ; Winsford Entertainments v. Winsford 
U. D. C. (1924), 23 L. G. R. 254 ; Yorkshire East Riding 
County Council v. Selby Bridge Co., [1925] 1 Ch. 841. 

240 . Easement of light.] — The ct. has dis- 

cretion to make an order declaratory of the pltfs.’ 
rights (easement of light] with liberty to apply 
for an injunction if it should become necessary. — 
Litcbfield-.Speer V. Queen Anne’s Gate 
Syndicate (No. 2), Ltd., [1919] 1 Ch. 407 ; 88 
L. J. Ch. 137 ; 120 L. T. 505 ; 35 T. L. R. 253 63 

Sol. Jo. 390. 

Annotation : — ^Mentd. Slack v. Leeds Industrial Co-op. Soc., 
[1923] 1 Ch. 431. 


(6) Construction. 

241. Mercantile contract — Whether binding.] — 

Where sufficient reason is shown, parties to a 
mercantile contract are entitled to ask the ct. for 
a declaration whether they are boimd by the con- 
tract or not. Therefore where a contract, if it 
had been binding, would have continued in force 
for a year & a half & the breach of it would have 
involved pltfs. in heavy damages, the ct, in an 
action brought by them claiming a declaration 
that they were not bound to perform the contract 
granted the declaration as pr^ed. — Sori6T6 
Maritime et Commerciale v. Venus Steam 
Shipping Co.. Ltd. (1904), 9 Com. Caa. 289. 

Apld. Chapman v. Michaelson, [19081 2 Ch. 

Guaranty Trust of New York v. Hannay, 
11915] 2 K. B. 536 : ttonsorzio Venezlano di Arraamento o 
Navigazlone v. Northumberland Shipbuilding Co. (1919), 
88 L. J. K. B. 1194. Distd. Re Clay, Clay v. Booth, 
Re A Deed of Indemnity. [1919] 1 Ch. 66. Refd, 

Hulton V. Hulton, [1916] 2 K. B. 642. 


242. Contract — Necessary parties,] — An action 
by one party to a contract for a declaration as to 
its construction will not lie in the absence of the 
other party, where there is no third party, whose 
interests make it necessary to determine its con- 
struction. — Z inc Corpn., Ltd. & Romaine v. 
Skipwith (1914), 31 T. L. R. 107, C. A. 

243. Action against servant of Crown.] — 


By a contract made between pltfs. & the Secretary 
of State for War, the Secretary of State hired from 
pltfs. a .steam engine & hay press upon the terms 
that the engine should be used only for the purpose 
of working the press. Pltfs. brought an action 
against deft, who was Secretary of Stale for War 
at the date of the writ, but at the date of the con- 
tract did not nor did he now hold that office, 
alleging tdat deft, had improperly used the engine 
for other than the specified purposes, & claiming 
a declaration that pltfs. were entitled to com- 
pensation for the improper use of the engine, & 
certain other declarations as to the construction 
& meaning of the contract : — Held : the action 
was not maintainable. It could no more be 
brought against a servant of the Crown for a 
declaration as to what the contract meant than for 
substantive relief upon the contract itself. — 
Hosier Brothers v. Derby (Earl), [1918] 2 K. B. 
671 ; 87 L. J. K. B. 1009 ; 119 L. T. 351 ; 34 
T. L. R. 477, C. A. 

244. Currency in which loan repayable.] - 

Russian Commercial & Industrial Bank v. 
British Bank for Foreign Trade, Ltd., No. 199, 
ante. 

245. Award — Under Coal Mines (Minimum 
Wage) Act, 1912 (c. 2).] — Where a joint district 
board under sect. 2 of above Act makes an award 
settling the minimum rates of wages in their dis- 
trict, & the award is expressed in ambiguous teims, 
although there is no right of appeal from the award, 
the High Ct. has jurisdiction under above rule to 
determine what it means, & declare the rights of 
the parties under it accordingly. — Lofthousb 
Colliery, Ltd. v. Ogden, [1913] 3 K. B. 120 ; 
82 L. J. K. B. 910 ; 107 L. T. 827 ; 29 T. L. R. 179 ; 
67 Sol. Jo. 180. 

Annotation : — Oonsd. Guaranty Trust Co. of New York v. 

Hannay, [1915] 2 K. B. 536. 

246. Statute.] — Tindall v. Wright, No. 202, 
ante. 


(c) Declarations as to Title. 

247. Of mortgagees In possession.] — Pltfs., 
mtgees. of a British ship, on default in payment of 
the mortgage money, took possession (if the vessel 
& chartered her for a voyage to a French port. 
On arrival there the vessel & her freight were 
arrested by defts,, British subjects, claiming as 
creditors of mtgors. for necessaries supplied to the 
ship, & in respect of which they had rendered 
“ executory ” in Franco a judgment obtained by 
default in England. The mtgees. intervened in 
the proceedings in France, &, for the purpose of 
assisting them in those proceedings, they com- 
menced separate actions against defts., the 
necessaries men, & defts., the mtgors., asking 
under above rule, for declaratory judgments that 
they as mtgees. in possession were entitled to the 
ship &, her freight in priority to the necessaries men 
& to the mtgors. Both defts. moved to stay the 
actions as vexatious : — Held : the action against 
defts., the necessaries men, would bo allowed to 
proceed, for the opinions of foreign experts were 
conflicting as to the force to be attributed to an 
English judment in a French ct., & no other 
sufficient evidence had been given to show that, 
in the proceedings in France, the declaratory 
judgment asked for would not bo of use to pltfs. 
to protect their interests as mtgees. of the vessel 
& owners of the freight ; but that the action 
against the other defts., the mtgors., would, on 
the authority of Brooking v. Maudslay^ Son efc 
Field, No. 206, ante, be stayed, as the mtgors., 
not having taken any active step to dispute the 
validity m the mtge., could not be forced to try 
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that issue in the present proceedings. — The 
Manab, [1903] P. 06 ; 72 L. J. P. 41 ; 89 L. T. 
26 ; 51 W. R- 687 ; 9 Asp. M. L. C. 420 . 

Annotation : — ^Re!d. Guaranty Trust Co. of New York r. 

Hannay, [1915] 2 K. B. 536. 

248. .] — Mtgees. of a ship, having taken 

possession under their mtge., chartered the vessel 
for a voyage to a French port. On l)er arrival at 
her destination the ship was arrested & the freight 
attached in the hands of the consignees of the 
cargo, in proceedings instituted in the French 
Cts., against the mtgors., a limited co., which had 
gone into liquidation, by c(*rtain creditors of such 
co., who alleged that the ship & freight were the 
property of the mtgors. 

In an action brought by the mtgees. against 
pltfs. in the French proceedings claiming under 
Ord. 14, r. 6, a judgment declaratory of the 
validity of the mtge* & the rights of the mtgee. in 
possession to the ship & to freight earned by her, 
with the object of using such judgment in the 
French proceedings, the learned judge, with certain 
amendments, gave the judgment asked for. — 
The Manar (1903), 72 L. J. P. 04 ; 89 L. T. 218 ; 
19 T. L. K. 017 ; 9 Asp. M. L. 0. 482. 

249. Of tenant in tall in remainder-- As 
alternative to action to perpetuate testimony.] — 
An action was brought to perpetuate testimony 
concerning the' validity of the marriage of pltf.’s 
mother with a view to establish his claim to suc- 
ceed, on the d(‘aih of his father, to a p(*crage & 
to the family estates, to which pltf. claimed to 
bo entitled as next tenant in tail male in remainder 
expi'ctant on the death of his father : — Held : 
inasmuch as the solo question really in dispute 
was the validity of the marriage of pltf.’s mother, 
A lie could, by proceeding under Legitimacy 
Declaration Act, 1858 (c. 93), obtain an immedi- 
ate judicial deteiiuination of that (question, an 
order for the examination of witnessi's abroad, for 
the iiurpose of perpetuating their testimony, ought 
not to be made. 

Semble : pltf. could at once, by above rule, 
bring an action for a declaration of Ins title to the 
08 tat(‘ as ti^nant in tail in remainder expectant 
on the death of his father. — W est v, Sackvii.le 
(Lord), [1903] 2 (’h. 378 ; 72 L. J. Ch. 040 ; 88 
L. T. 814 ; 61 W. K. 026 ; 19 T. L. K. 641 ; 47 
Sol. Jo. 681, 0. A. 

250. Of local authority — To charge under 
Private Street Works Act, 1892 (c, 57), s. 18.] — 

West 11am Corpn. v. Sharp, No. 190, ante. 


application of the rates. At the trial of the acUon 
pltfs. did not ask for an injunction : — Held : the 
ct. had jurisdiction, & ought to make a declaration 
that any payment out of the rates for setting to 
work or for the relief of able-bodied men who could 
at the time obtain & perform work at wages 
sufficient to support themselves & their wives & 
families, if any, was imlawful & ought to be dis- 
allowed by the auditor of the guardians’ accounts. 
But the declaration was not to include relief given 
to or for the wives & children of such men, & was 
in no way to alTect the power of the Local Govern- 
ment Board to remit such disallowed payments, 
although unlawfully made, under any statute 
enabling them to do so. — ^A.-G. v. Merthyr 
Tydfil Union, [1900] 1 Ch. 616 ; 69 L. J. Ch. 
299 ; 82 L. T. 662 ; 64 J. P. 276 ; 48 W. R. 403 ; 
16 T. L. K. 251 ; 44 Sol. Jo. 294, C. A. 

Annotations: — ^FoUd. A.-G. r. Bedwellty Union Grdns. 

(1900), 44 Sol. Jo. 328. Apld. A.-G. v. Tottenham U. D. C. 

(1909), 8 1j. G. K. 95 ; A.-G. v. Poplar Grdns. (1924), 40 

T. L. 11. 7.52. Reid. A.-G. v. East Baniet Valley U. D. C. 

(1911), 75 J. P. 484. Mentd. Poplar Union v. Martin 

(1904), 91 L. T. 550; R. v. L. G. lioard. Ex p. Arlidflro, 

[1914] 1 K. B. 100; liewisham Union Ordus. v. Nice, 

[1921] 1 K. B. 61b. 

252. .] — A.-G. V. Bedwellty Union 

Guardians (1900), 44 Sol. Jo. 328. 

253. Of apportionment of expenses — Metropolis 
Management Act, 1855 (c. 120),s. 105 — ^Metropolis 
Management Amendment Act, 1862 (c. 102), 
s. 77.] — The cases which decide that in the absence 
of mala fides the ct. will not question the principle 
upon which the expenses of paving a new street 
have been apportioned amongst the adjoining 
owners of a vestry or district board under Metro- 
polis Management Acts, 1855 (c. 120), & 1862 
(c. 102), apply only to an apportionment made 
upon the persons properly chargeable ; & if any 
owners are omiUed by the authority under a 
mistaken view of the facts, it is competent for the 
ct. in a proper case to cntc^rtain in an action by an 
aggrieved owner for a declaration that the appor- 
tionment is invalid whether any consequential 
relief can be claimed or not. 

Eemble : an apportionment ought to refer to the 
owners by name, or at least ought to specify the 
properties to be (‘barged in such a way as to 
preclude the possibility of mistake. — Elsdon v. 
Hampstead Corpn., [1905] 2 C^h. 633 ; 75 L. J. Ch. 
27 ; 93 L. T. 335 ; 54 W. R. 43 ; 21 T. L. R. 772 ; 
3 L G. K. 1199 ; sub nom. Elston v. Hampstead 
Corpn., 69 J. P. 434. 

254. Security void under Money-lenders Act, 
1900 (c, 51 ).] — Chapman v . Michaelson, No. 212, 
ante. 


{d) Declarations as to Legality. 

261. Of application of rates.] — The High Ct. 
has jurisdiction to restrain guardians from apply- 
ing the x)oor rates improperly. But this juris- 
diction does not interfere with the power of the 
Local Government Board under s. 4 of the Poor 
Law Audit Act, 1848 (c. 91), to remit impi*oper 
payments by guai'dians which have been dis- 
aRowod by the auditor. Pltfs. claimed an injunc- 
tion to resti’ain defts. from applying the rates in 
the relief of able-bodied men who could have 
obtained work, but who refused to accept it, & 
also a declaration of the illegality of such an 


(c) Other Cases. 

255. Declaration of legitimacy — Whether 
granted in probate action.] — In an action for pro- 
bate the ct. refused to allow pltf. to include in 
the writ of summons a prayer for a declaration 
of legitimacy. — Warter v. Warter (1890), 15 
P. D. 35 ; 59 L. J. P. 45 ; 62 L. T. 328 ; subse- 
quent proceedings, 15 P. D. 152. 

See, generally. Bastardy, Vol. III., pp. 369 
ct seq, 

256. Power to assign leaseholds — Where un- 
re^onable condition imposed.] — Where a lease con- 
tains a covenant by the lessee not to assign 
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K. (e). 

k. As subaiUuU for ocii'on to per- 
petuate p-The fnuntlnK of 

an order perpetuatinir testimony is in 


the discretion of the ot., & such au 
order will not bo made in a case in 
which. In the opinion of the ot., it is 
not necessary. — Kelly v. Kelly, 
11917) 1 I. R. 51.-~1R. 

1. .] — The ct. has under Its 


general jurisdiction power to make a 
declaratory order, in a proper case, 
that a copy of a lost deed Is a true 
copy. — Shanahan v. Shanahan, [19171 
1 1. 11. 67.--IR. 
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without the licence in writing of the lessor, “ such 
licence not to be unreasonably withheld,*’ although 
the lessor, in refusing a licence to assign, is not 
bound to give any reason for his refusal, yet if, 
in granting a licence he attaches to it a condition 
which, in the opinion of the ct., is unreasonable, 
the ct. will, in an action brought by the lessee for 
the purpose, make a declaratory order under 
above rule, declaring that the lessor is not entitled 
to impose the unreasonable condition, & that the 
lessee is entitled to assign without any further 
consent of the lessor. — Young v. Ashley Gardens 
Properties, Ltd., [1903] 2 Oh. 112 ; 72 L. J. Oh. 
620 ; 88 L. T. 541, 0. A. 

Annotations : — ^Folld. Evans v. Levy (1910), 79 L. J. Oh. 383, 

Befd. West v. Gwyune (1911), 104 L. T. 759. Mentd. 

lie Gibbs & HouJaer’s Lease, Houlder v. Gibbs, (1925; 

1 Ch. 575. 

257 , .] — Conveyancing & Law of 

Property Act, 1892 (c. 13), s. 3, applies to all 
leases whether executed before or after the com- 
mencement of the Act, &, in the absence of express 
provision to the contrary, engrafts upon every 
covenant in any such lease against assignment or 
underletting without consent a proviso that no 
money shall be payable in respect of such consent. 
If a lessor refuses to give a consent except upon 
payment, the lessee is relieved from obtaining his 
consent & can make a valid assignment or under- 
lease without it ; but he is also entitled to bring 
an action for a declaration to that effect, in which 
costs will be given him though no relief is asked for 
beyond the declaration. — West v. Gwynne, 
[1911] 2 Ch. 1 ; 80 L. J. Ch. 578 ; 104 L. T. 759 ; 
27 T. L. R. 444 ; 55 Sol. Jo. 519, C. A. 


& a proper allowance by way of alimony. She 
also claimed to have the deed rescinded & declared 
void : — Held : such claims were maintainable 
both before & since the Married Women’s Property 
Acts, & in claiming such relief she was not suing 
her husband for a tort within Married Women’s 
Property Act, 1882 (c. 75), s. 12. 

In the circumstances of the case the ct. ordered 
the deed to be rescinded, & made a declaration that 
Itf. was not bound by it, although since action 
rought the marriage had been dissolved, 
except as to acts done under it, the deed had ceased 
to be operative. — Hulton v. Hulton, [1917.] 1 
K. B. 813 ; 86 L. J. K. B. 033 ; 110 L. T. 651 ; 
33 T. L. R. 197 ; 01 Sol. Jo. 208, C. A. 

See, generally^ Husband & Wife, Vol. XXVII., 
pp. 219 seq. 

261. As to nationality.] — ^It is an abuse of the 
process of the ct. for a foreigner residing in this 
country, who has not received from the authorities 
any notice differentiating him as respects military 
service from any other foreigner temporarily 
commorant Jiere, to claim a declaration as to his 
nationality in an action against the A.-G. — 
Roesin v. A.-G. (1918), 34 T. L. R. 417, C. A. 

262. .] — Reitzes de Marienwbrt r. 

Administrator op Austrian Property, No. 23 1 , 
ante. 

See, generally, Aliens, Vol. II., pp. 119 ei seq. 


Sub-sect. 4. — Under R. S. 0., Ord. 64a. 


Annotations : — Mentd. Henshallr. Porter, [1923] 2 K. B, 103 ; 

lie Clemmons Aluminium (1924), 94 L. J. K. B. 487 : 

M Snowdown Colliery Co,, South Eastern Coalfield 

Extension Co. v. Snowdown Colliery Co. (1925), 94 L. J. Ch. 

305. 

See, generally. Landlord & Tenant. 

^ 258. Of invalidity of expired patent.] — North 
Eastern Marine Engineering Co. v, Leeds 
Forge Co., No. 189, ante* 

See, generally. Patents. 

259. As to validity of marriage.] — 3''here is no 
authority, either in the Ecclesiastical Cts. before 
1857, or in this ct. since the Matrimonial Causes 
Act, 1857 (c. 85), was passed, for pronouncing a 
mere declaratory judgment, in a case which does 
not come witlan the scope of the Legitimacy 
Heclaration Act, 1858 (c. 94). 

, The mere fact that the marriage was celebrated 
in E^land, & that the petitioner purported to be 
residing here at the date of the institution of 
proceedings, cannot give the ct. power to give 
a declaratory judgment as to the validity of the 
marriage. Above rule does not apply to such a 
case, & it can confer no jurisdiction on the Divorce 
Di\^ to make a declaration as to the validity of 
such a marriage. — De Gasquet .Iames (Countess) 
V. Mecklenburg-Schwerin (Duke), [1914] P. 
53; 83 L. J. p. 40 ; 110 L. T. 121 ; 30 T. L. R. 
329; 58 Sol. Jo. 341. 

.* — ^Meiitd. Perrm v. Porrlii, Powell r. I’owell, 

. 135. 

generally, Husband & Wife, Vol. XXV^II., 
pp. 73, 74. 

260. ^ to validity of deed of separation.] — 

A mailed woman brought against her husband 
an action for damages for deceit, alleging that by 
nis false & fraudulent representations & con- 
cealment as to his means he had induced her to I 
a- deed of separation &, in accordance 
with its terms, to live separate upon an inade- 
allowance & to abstain from claiming a 
Judicial separation or restitution of conjugal rights 


263. Where questions of fact & construction 
involved.] — By a deed of 1897 an exor. handed 
over securities to a legatee upon terms which 
included a guarant(*e by the exor. that until 
Dec. 31, 1903, tlie securities should be of a certain 
value. The legatee mortgaged his interest in the 
estate by a deed which did not mention the 
guarantee. The mtgees., by a deed which recited, 
{inter alia), the guarantoe, sold the mortgaged 
property to L. JJe bi*ought an action in the 
K. B. Div. against the exor. claiming the alleged 
difference between the guaranteed value of the 
securities & the amount realised. This action was 
by agreement dropped & another action brought 
in the Ch. Div. The mtgees. then executfjd a 
deed conveying by way of confirmation to L. 
all the pi’cniises comprised in the mtge. L, dis- 
continued his action, tSc- took out an originating 
summons asking for a declaration that according 
to the true construction of the deeds th(‘ benefit 
of the guarantee liad been assigned to vested 
in him, for an account : —Held : inasmuch as 
questions both of fact & of construction were in- 
volved, & a decision of the questions of construc- 
tion would not, in wliichever way they were de- 
cided, necessarily put an end to the litigation, an 
originating summons under above Ord. was not 
tlic proper mode of procedure. — IjEWIS v. flREBN, 
[1905] 2 Ch. 340: 74 L. J. Ch. 082 ; 93 L. T. 
303 ; 54 W. R. 93. 

Annotation H : Distd. Harrow by r. LolccHtor Corpn. (1915), 

85 L. J. (3i. 150. Refd. He Hobbs, Hobba v. Hobba, 

(1917j 1 (’b 509. 

264*. What court will consider.] — Where under 
R. 8. 0 ., Ord. 51 a, the ct. is asked to construe any 
written instrument it is intended that the answer 
of the ct. should settle the litigation between the 
parties. Nevertheless the Ord. should be given 
a liberal construction, & when it appears to the 
ct. that its answer will satisfy the proceedings 
then at issue, it will not refuse a decision on the 
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Sect. 3.~Declaratory jvdgmenta: Svb-aedB. 4 <fc 6. 86 L, J. Oh. 160 ; 114 L. T. 129 ; 80 J. P. 02 ; 14 
Part III. Seat. 1. 2, 3, 4, 6 & 6. Parts IV., !>. G. E, 42. 

V., VI., Vn. & VIII. ] 

possibility of further litigation arising in con- Sub-sect. 6.— Undbb Colonial Statutes and 
nection with matters not directly before it. — Orders. 

Harrowby (Earl) v. Leicester Corpn. (1915), See Cases infra. 


Part III. — Modes of 

Sect. 1.— BY DEFAULT. 

See Pkactice. 


Sect. 2.— BY CONSENT. 
See PaACTiCE. 


Sect. 3.— BY WARRANT OF ATTORNEY OR 
JUDGE’S ORDER. 

See Practice. 


Obtaining Judgment. 

Sect. 4.— SUMMARY JUDGMENT AFTER 
APPEARANCE— R. S. C., ORD. 14. 

See Practice. 


Sect. 6.— MOTION FOR JUDGMENT BEFORE 
TRIAL. 

See Practice. 


Sect. 6.-~AT TRIAL. 

See I^RACTiCB. 


Part IV. Drawing up Judgments and Orders. 

See Practice. 


Part V. Entry of Judgments and Orders. 

See l^tACTicE. 

Part VI. Date of Judgments and Orders. 

Sec 1’ractxce. 


Part VII.— Service of Judgments and Orders, 

See Practice. 


PART II. SECT. 3, SUB-SECT. 6. 

m. HVtcrp iw corutequential relief 
claimed or claimable ] — Cooswkll v 
SUODKN (1877), 24 Gr. 474.~CAN. 

‘Ip-A dpolaratory decree can- 
not be made imlcHs thei'e bo a riirht 
to oonNequentlol roUof capable of beliig 
bad In the same ct., or, under spooicQ 
olroumst^ces as to jurisdiction, In 
ct.— K athama Natohiak 
V. Dorasinoa Tkvkk (1875), 2 L. 11. 
Ind, App. 169.-~IND, 

0 . Declari^onas to present rights.] 
— Pkok V. Sun LiFK Asnukanck Co. 

P» *1 — Wallace r. Smart (1912), 


19 W. L. H. 787 
22 Man. L. H. 68.- 


canV’ 


Q- Lkthukidgk v. Can^^ 

dian Wkbi'ern Natural Gas, Lmirj 
Hkat 5 : PovvKU Co., Lto., ( 1923 ] 

W.' Ih 6^^ 1192.1) 2 D. L. H 

1 ; 19 Alta. L. R. 143. — CAN. 

—Where an acUon for recovery o 
niouey is premature & all interested 
parties are of age & represented, the ct 
has power to make a declaratory judg 
menl as to pltf.'s rights, but shoufi 
not as a nUe do so.— ^KcuRrry Trus^ 


, t. — ; — .] — Where all existing pEurties 
interested under a will are m ct., 
a doolaratlou as to future rights 
after the determination of the life 
interest may be made. — J uttkndro- 
MOHUN Tagore v. Ganenpromohun 
T agor e, Ganenpromohun Tagore v. 
Juttknpromohun Tagore (1872), 
L. R. Ind. App. Supp. Vol. 48. — IND, 


— -J tXAM. ijAL. iUUOKJCRJKB 

State for Inpia 
(1881), L. R. 8 Ind. App. 47.— IND. 


TT P^*^fdionary power.] — Toronto 
Toronto (1906), 8 

CA^' 
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Part VIII. — Priority of Judgments and Orders. 


iS'ee, now?, Law of Property Act, 1925 (c. 20), 
6 195 (3) ; Land Charges Act, 1925 (c. 22), ss. 6, 7. 

Admiralty action in county court — Transferred 
to High Court.] — See Admiralty, Vol. I., p. 177, 
Nos. 884, 885. 

265. Assignee of judgment — After decree.] — 

The assignment obtained by him [a puisne incum- 
brancer] after the decree made, he shall not profit 
by it, or change the order of payment ; but must 
come in according to the time of his own incum- 
brance, without regard to the old judgment & 
mtge., which he got in after the decree & report 
{per Cur.). — Bristol (Karl) v. Hunqerford 
(1705), 2 Vern. 524 ; 1 Eq. Cas. Abr. 142 ; 23 
K. R. 938. 

Arinotaiinm : — Refd. Wortley t). Birkhead (1754), 2 Ves. 

Son. 571. Mentd. Farrington v. Knightly (1721), 1 P. 

WiUH. 544 ; Soloy v. Wood (1804), 10 Ves. 71. 

266. Taking transfer of first mortgage.] — 

A father & son entered into an arrangement by 
which the father contracted to sell to his son three 
different estates, all of which were subject to 
mtges., one of these mtges. being for £880, which 
was also secured by a judgment confessed by 
both father & son. Upon the sale of the estate 
all the mtges. were paid off, & the son mortgaged 
the purchased property to three other persons for 
the puipose of raising the purchase -money. There 
was a further mtge. by the father of other property 
not included in the sale to C., out of wliich the 
£880 was paid off, & the judgment was assigned 
to C. by the mtgee. Some time after the purchase 
the third mtgee. the son gave six montlis’ 
notice to the first mtgee. to pay off tlie mtge. 
Before the expiration of the notice the first mtge. 
was assigned to C. who then claimed priority in 
respect of his judgment, refused to bo paid off 
u^ess the £880 were also discharged ; & he adver- 
tised the property for sale. The same solrs. 
were employed in negotiating the whole transac- 
tion, & it was the understanding of all parties 
that the purchaser’s three mtgees. were to take 
the property unaffected by any prior incumbrance. 
Upon a bill filed by the third mtgee. & the son to 
restrain the sale by C. & for redemption of the 
first mtge. : — Held : C. was not justified in claim- 
ing priority for his judgment over the three mtges. 
& he must pay pltf.’s costs. — Cannock v. Jauncey 
(1857), 27 L. J. Ch. 57 ; 29 L. T. O. S. 381 ; 6 
W. R. 764. 


267. As against mortgagee — Mortgage prior to 
judgment — Mortgage defective.] — Mtgor. com- 
pelled, under the covenant for further assurance, 
to supply a defect in a mtge., against judgment 
creditors. — Burgu v. Francis (1673), Cas. temp. 
Finch, 28 ; 1 Eq. Cas. Abr. 320 ; Nels. 183 ; 1 

oo » Wight. 126 ; 3 Swan. 536, n. ; 

23 E. R, 16. 

— Cousd. Whitworth v. Oaugain (1840), 1 Ph. 
^8. Refd. Ro88 V, Amiy & Navy Hotel Co. (1880), 34 
Mentd. Pigott v. Nower (1677), 3 Swan. 
*»34, n. ; I^y V, Sherwood & Hay (1836), 1 C'ort. 173; 
Bogrdon v. Bicoid (1843), 2 Y. & C. Ch. Cas. 377. 


268 . — ^ — — - — j — Rector, entitled to an 

annual stipend in lieu of tithes, assigns it by way 
Afterwards a creditor of the rector 
obtains judgment, &, in the regular course, seques- 


tration of the stipend : — Held : the mtgee. should 
be preferred. — Errington v. Howard (1757), 
Amb. 485 ; 27 E. R. 317. 

269. Judgment pending foreclosure 

proceedings.] — W inchester (Bp.) v. Beavor 
(1797), 3 Ves. 314 ; 30 E. R. 1029. 

AnnotcUions : — Consd. Metcalfo v. Pulvertoft (1813), 2 Vos. 

& B. 200. Refd. Winchester (Bp.) »>. Paine (1805), 11 

Ves, 194. Mentd. Palk v. Clinton (1805), 12 Ves. 48 ; 

Kelsall V. Kolsall (1834), 2 My. & K. 409. 

270. — - — .] — Judgment confessed 

after a bill of foreclosure ineffectual against pltf. 
— Metcalfe v. Pulvertoft (1813), 2 Ves. & B. 
200 ; 35 E. R. 295. 

Annotations: — ^Refd. Bellamy v. Sabine (1857), 1 De G. & 

J. 506 ; Wigram v. Buckley, [1894] 3 Ch. 483. 

271. Mortgage unregistered.] — A judgment 

is not such a charge upon land, except it be within 
Judgments Act, 1838 (c. 110), as to give it pre- 
cedence over an unregistered mtge. — Catihiow v. 
Eade (1853), 1 Sm. & G. 423 ; 21 L. T. O. 8. 179 ; 
65 E. R. 186. 

272. Assignee of Judgment acquiring first 

mortgage.] — Cannock v. Jauncey, No. 266, ante. 

273. Judgment assigned to mortgagor.] — 

(1) In 1805 0. N. agreed to sell a piece of land to 
W. in foe simple, for a sum of £380. On investi- 
gating the title it was found that (h N. W'as only 
tenant for life, with remainder to his second son 
in tail. It was agreed, however, that the pur- 
chase money should b(» paid to C. N., & W. took 
a bond from 0. N., dated Jan. 1, 1806, whereby 
he was bound to W., in the penalty (»f £760, con- 
ditioned to be void if C. N. and his second son 
would, within three calendar months after the 
latter came of age, execut/e a proper conveyance 
to W. in foe. W. died in 1819, having by will 
devised all his residuary real ^ ijersonal estate 
to deft., then a single woman. In 1820 deft, 
married C. B., & in the year 1836 C. B. acting, 
as the deft, alleged, without tier knowledge, 
under a misapprehension of his rights as her hus- 
b.and, obtained from C.N.,&< his second son G. N., 
who had then attained twenty-one, a conveyance 
to himself of the land in fee simple. On Oct. 18, 
1858, O. B. deposited the title deeds of the estate 
with pltf. by way of equitable mortgage. C. IS, 
died in Dec. 1858. Upon bill by pltf. for fore- 
closure, deft, claimed to be entitled by title para- 
mount to pltf. under the bond & the will, <fe that 
her husband was a trusU^c for Jjcr : — Held: the 
title of deft, was not paramount to tliat of pltf. 

(2) C. B. devised all his real & personal estate 
to deft. After his death she r)urcha8ed a judgment 
which had been entered up & registered before 
Oct. 18, 1858 : — Held : deft, was not entitled to 
any priority in respect of the judgment over 
pltf.’s security. 

As regards the judgment, assuming that the 
assignment was bond fide^ it is clear from the 
authorities that where a mtgor. takes an assign- 
ment of a prior incumbrance, he cannot set it up 
against his own mtgee. (Stuart, V.-C.). — CiiES- 
SHYiiE V. Bibs (1860), 2 Giff. 287 ; 2 L. T. 404 ; 

6 Jur. N. 8. 599 ; 66 E. R. 120. 

274 . Judgment registered before mort- 

gage,] — An old judgment of 1826 was on May 3, 


PART VIII. 

2681. As<igain8tmortoaoee — Mortgage 
Pjw >—A j udffment ci^tor 

purobasiiig aa equity of redemption at 


sheriff ’6 sale, cannot set up his rf*fi:iHtered 
jud^ent afirainst a mtire. made before 
the delivery of the writ to the sheriff. — 
Peoge r. Metcalfe (1856), 6 Gr. 


628. — CAN. 

274 1. Judgment registered before 

mortgage .] — ^A purchaser of real estate 
crave hu creditor a mtge. thereon for a 
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1864, duly registered under Judgments Act, 1838 
(c. 110). On June 6, 1854, the legal personal 
representatives of the party entitled to the debt 
in respect of which the judgment had been entered 
up revived the judgment. The judgment debtor 
having come into possession of considerable real 
estate, mortgaged it on Oct. 1, 1853, for an advance 
of £5,000, & on June 6, 1854, charged all the pro- 
perty by three memoranda of that date with 
certain sums in favour of three relatives. On 
June 19, 1858, a suit was commenced by the 
parties entitled to the debt to redeem &; foreclose, 
& for a sale : — Held : the judgment creditor, on 
bill filed by him against the first mtgee., <fe the 
puisne incumbrancers, was entitled to be paid 
the full amount of his judgment debt in priority 
to the three incumbrancers. — D oswell v. J{eeck 
(1865), 13 L. T. 156 ; 11 Jur. N. S. 764. 

SeCy generallyy Execution, Vol. XXI., pp. 562, 
563, Nos. 1389-1393; Mortgage. 

276. Delay in re-registration.] — 

Under Judgments Act, 1839 (c. 11), if A. him a 
judgment registered under Judgments Act, 1838 
(c. 110), such registration will protect him against 
all who become mtgees. or purchasers during the 
currency of the five years, A such protection will 
continue as to them under a re-registration, even 
though ho should have omitted to re-register 
within five years, but as to persons becoming 
mtgees. or purchasers between the period when liis 
first registration ceased, & when his re-registration 
began he will not be protected, but they will have 
priority over him.— S haw v. Neale (1858), 6 
581 ; 27 L. J. Ch. 444 ; 31 L. T. O. B. 

i 5 ^ ; 10 E. K. 

1422, II. L. ; revsg. (1855), 20 Beav. 157. 

lion van v, Oxford (185C), 6 D© 
0. M. & ^^*402, Reid. Hopkliipon v. Kolt (1861), 9 
IVr’ ’V4. Mentd. Turner u. Letts (ISA.n), 20 Beav 
IHo ; Monzios v. Llghtfoot (1871), L. K 11 Eq. 469, 
46 Aup. Ctth. 452 ; Briscoe v 

1 KLiiight, Knight v. Gardner, 

2 K^B^2»8 ‘ ’ Mogucrditchian v. Lightbound, 11917J 

Judgment registered after mortgage.] — 

becy generally y Mortgage. 

276. As against purchaser — Sale under power 
reserved to debtor — Uses to bar dower.] — Where an 
^tate is settled to the usual uses to bar dower, 
& then a judgment is entered up against the owner 
or the estate, A before execution is taken out tlie 
owner of the estate appoints it to a purchaser, 
the judgment creditor’s lien is defeated. — Tun- 
8TALL V. TrAPPKS, TuNSTALL V, TaSBURGH, KaW- 
1005^* (1830), 3 Bim. 286 ; 57 E. B. 

.‘--Consd. Bonham v. Koauo (1861), 3 De G. F. 
Srio ^craman v, Corbett (1801), 30 L, J. Ch. 

Wentd. Hart c. Cradock (1837), 1 Jur. 735 : Noato 
^ 4^^ * Barnes v. Rocster 

9 Hn 494 ; Allin V. Crawshay (1851), 

' Doswell V. Rooc^ (1805), 13 L. T. 150 
Thursby's Sottlint., 
11910] 2 Ch. 181; He Stanley’s 
Settlmt., Haddocks v. Andrews, [1910] 2 Ch. 50. ^ 


277. 


Purchase with notice.]- 


Notice to a purchaser of judgments against the 
vendor whose estate is limited to uses to bar 
dower does not prevent the purchaser from taking 
the estate free from the judgments, under an 
exercise of the power reserved to the vendor. — 
Eaton v. Sanxter (1834), 6 Sim. 517 ; 3 L. J. 
Ch. 197 ; 58 E. K. 688. 

Annotation: — Folld. Skeelcs v. Sherley (1836), Donnelly, 127. 

278. ,] — When an estate 

is limited to such uses as a purchaser shall appoint, 
&, subject thereto, to the usual uses to bar dower, 
an appointment made under the power will in 
equity as well as at law, overreach any judgments 
which may, in the mean time, have been entered 
up against the purchaser ; & the circumstance 
that the appointee takes with notice of the judg- 
ments, will make no difference in this respect. — 
Skeeles V. Shearly (1837), 3 My. & Cr. 112 ; 
7 L. J. Ch. 3 ; 1 Jur. 888 ; 40 E. R. 867, L. C. 
Annotation ;--Reld. Langton v. Horton (1842), 1 Hare, 
549. 


itowwi 0880)^8 Gr’fS77?CANf“ ”• 

Iawi* Judgment regls- 

terod after the date of a mtgo., but 
r^Jglstration, takes priority 
^er the mtge.—BANK of Hamilton v, 
^RTkrv, 11919] 1 W.T 868.— 

nitgot*. of laud who 
je^tew his mtge. with notice of a 
judgoaent again^ the mtgor., atter- 
warw regmored, does not obtain 
priority over the Judgment oredltor. — 


279. Delay In re-registration.] — Shaw v. 

Neale, No. 275, ante, 

280. As against assignee In bankruptcy — Land 
sold — Priority as regards proceeds of sale.] — A 

debtor having real estate, gave a judgment & 
warrant of attorney under Judgments Act, 1838 
(c. 110). Afterwards he became insolvent ; the 
estate was sold ; the judgment creditor 

had an equitable interest in the money in priority 
over the assignees. — Robinson v . Hedge (1850), 
17 Sim. 183 ; 19 L. J. Ch. 463 ; 15 L. T. O. B. 
323 ; 14 Jur. 784 ; 60 E. K. 1099. 

281. As against assignee for creditors.] — In 

May, 1835, a lease, to commence in Dec. 1833, & 
to continue for twenty-one years & thirty-three 
days, of certain lead mines in Yorkshire was 
granted by the Crown to four lessees, of whom F. 
was one. In June, 1888, F. conveyed & assigned 
to J. {inter alia) the property of which ho was 
possessed for any term of years, etc., upon the 
trusts mentioned ; A in July, 1848, F. gianted 
& assigned to J. all his personal estate, & the 
smplus, if any, which might arise on the sale of 
his freehold & leasehold estates, upon trusts, after 
paying costs, etc., for the benefit of creditors, as 
therein mentioned. Pltfs., who were creditors of 
F ., executed the deed in 1849, but no other creditor 
executed the deed until 1855. J. did not dispose 
of F.’s share in the mines. In May, 1854, the 
Crown granted a lease of the said lead mines to 
seven lessees, two of whom were F. J., for a 
term of twenty-one years, to commence on Jan. 6, 
1855. died intestate in Aug. 1854. B., in 

Aug, 1848, recovered a judgment on two bonds 
against F., which was duly entered up ; & in 
July, 1848, C. & others also recovered judgment 
against F., which was duly entered up in Aug. 
following, Bubsequently these judgments were 
assigned to B., <& were duly registered in the 


Moksk r. Kisu^r (1919). 59 S. C. H. 1 : 
40 D. L. R. 007.— CAN. 

280 i. Aa against assignee in banJe- 
rnptcy — Land, sold — Priority as regards 
proceeds of sale. ] — Kaulback v. Taylor 
(1880), R. E. D. 400. — CAN. 

d. As against creditor — Unregistered 
<*^y^-l-7CA8K tJ. BaBTLKIT 
(1898), 12 Man. L. R. 280. — CAN. 

®. Judgnimt reminvted in specified 
nwif.]— A failure to remlnuto on exist- 
ioK judgment does not give prioritv to 
a subsequent Judgment which has been 
remluuted previous to the date for 
lymlnuting the tot Judgment, although 
It would give priority to a Judgment 


rocovorod & remlnuted subsequent to 
that date. — R attenbukt v. (Jonnolly 
(1881), 2 P. E. I. 439.— CAN. 

f. Registered memorial of judgment.] 
— A registered memorial of a Judg- 

has a priority, os a charge on 
the land of tne debtor, over a subse- 
quent Judgment & execution ; & a sale 
by the sherilT under such execution is 
subject to the charge of the prior 
registered Judgment. — Mills v. Mills 
a858), 9 N. B R. (4 All ) 45.— CAN. 

g. Registration of judgment — lYiority 
from time of registratum — Though not 
ejcecuied,] — ^Mkykrs v. Meyers (1874), 
21 Gr. 214.— CAN. 

h. Conflicling defective judgjncnls— 
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county of York, & in the Common Pleas, which 
was afterwards renewed: — Held: (1) pltfs. had, 
by virtue of the assignment of June, 1848, & of the 
declaration of trust of July, 1848, they having 
executed the latter deed in 1849, acquired a bene- 
ficial interest in the renewed lease ; (2) the judg- 
ments registered before pltfs. executed the fatter 
deed were entitled to be considered as equitable 
charges upon the old lease & upon the new lease, 
in priority to the claims of the creditors, who did 
not become cesiuie que irusi until after the regis- 


tration of the judgments. — ^Langhorne v, Hab* 
LAND (1856), 28 L. T. O. S. 227 ; 2 Jur. N. S. 
872; 4W. R. 696. 

Position of execution creditor generally.] — See, 
generally, Execution, VoL XXI., p. 442. 

On insolvency of debtor.] — See Bank- 
ruptcy, Vol. V., pp. 808 el eeq. 

Priority in administration suit.] — See Execu- 
tors, Vol. XXIII., pp. 351 et eeq. 

Registration of judgments.] — Part XIV., pos/. 


Part IX. — Effect of Judgments and Orders^ 


Sect. 1.— IN GENERAL. 

282. Whether character of debt changed.] — 

A debt became due to bkpt. in the course of his 
business, & on Jan. 15, 1924, he assigned the debt 
to W., in consideration of money advanced to 
him by W., having on Dec. 18, 1923, obtained a 
judgment in respect of the larger part of the debt 
owing. The assignment contained a covenant 
by bkpt. that in the event of W. refraining from 
giving notice to S., whose debt was assigned, 
bkpt. would, when 8. paid, at once pay W. No 
notice was given to S. of the assignment until 
after the date of the receiving order. Sept. 18, 
1924. On Feb. 27, 1924, bkpt. committed an act 
of bkpcy. In Mar. 1924, it was arranged that S. 
should give promissory notes for the remainder 
of the debt not covered by the judgment payable 
over a period, & drawn in favour of bkpt. or order, 
& at that time neither S. nor W. were aware of 
the act of bkpcy., & the promissory notes were 
deposited with W. The trustee in bkpcy. claimed 
that the debts comprised in the assignment of 
Jan. 15, 1924, were at the commencement of the 
bkpcy. in the possession, order, or disposition of 
bkpt. in his business by the consent of the true 
owner under such circumstances that bkpt. was 
the reputed owner thereof within Bkpcy. Act, 
1914 (c. 59), s. 38 (c), & formed part of the property 
divisible amongst his creditors. Resp., the exor. 
of W., alleged that so much of the debt as became 
merged in the judgment was taken out of the order 

disposition clause, & that the deposit of the pro- 
missory notes by bkpt. with W. was a transaction 
for valuable consideration within Bkpcy. Act, 
1914 (c. 59), s. 45 (d) ; — Held : the judgment debt 
did not change its nature on judgment being 
obtained, but remained a debt due to bkpt. in 
the course of his business. — lie Wethered. Ex p, 
Salaman, [1926] 1 Ch. 167 ; 70 Sol. Jo. 324 ; 
sub nom Re Wethered, Ex p. Salaman’s Trustee, 


Trustee v. Bance, 95 L. J. Ch. 127 ; 134 L. T. 
264. 

From what date effeotive.] — See Practice. 

283. Whether lien obtained by creditor.]— It is 

not correct to say that, according to the usual 
acceptation of the term, a creditor obtains a lien 
by virtue of his judgment (Lord Coitenham, C.). 
— Neate V . Marlborough (Duke) (1838), 3 
My. & Cr. 407 ; 2 ‘Jur. 76 ; 40 E. H. 983, L. (\ 
Anru^iations : — Consd. AnRrlo-Italian Bank v. Dnvios (1878), 
9 Ch. 1). 275. Refd. Gordon v. Horslall (1817), 5 Moo. 
P. C. C. 39.3 ; Smith v. Harnt (1852), 10 Hare, 30 ; Bond 
V. Bell (1857), 4 Drew. 157 ; Bcuham r. Keane (1801), 3 
De G. F. & J. 318 ; Godfrey v. Tueker (1803), 33 Beav. 
280 ; DoBwell r. Beece (1805), 13 L. T. 150 ; lie Watkins, 
Er p, Evan« (1879), 13 Ch. D. 252 ; FloRjf v. Pi'entlH, 
11892] 2 Ch. 428; Cadopran v. Lyric Theatre, [1894) 3 
Ch. 338 ; Marshall v. South Staffordshire Tram. Co., 
[1895] 2 Ch. 30. Mentd. Martineaii v. Cox (1837), 2 
Y. & C. Ex. 638 ; Tyrrell v, Palnton, [1895) 1 Q. B. 202. 
See, generally, Lien. 

284. Decree by consent — Binding on pur- 
chasers.] — Decree by consent, for a lease, or 
other personal estate, shall bind purchasers. — 
Windham r. Windham (1667), Freom. Ch. 127 ; 
22 E. R. 1103. 

Judgment conclusive until set aside.] — See 
Estoppel, Vol. XXL, pp. 140, 141, Nos. 42 et seq. 

Judgment against local authority — Whether a 
“ charge within Public Health Acts — For which 
rate can be levied.] — See Local (Government. 

Order of court for sale of land.] — See Sale of 
Land. 

What orders & decrees operate as Judgments.] — 

See Part XII 1., Sect. 2, sub-sect. 1, post. 


Sect. 2. — ON LAND. 

See, now, Law of PropeHy Act, 1925 (c. 20), 
8. 195 ; Land Charges Act, 1925 (c. 22), ss. 6, 7. 

285. Apart from statute.] — (]athhow v. Eade, 
No. 271, ante. 


Priority of claimant in poHHCfinion.]— 
PAvis V. Levey (1861), 11 C. P. 292.- 

CAN. 

H (t*- foreclosure actim 

-^Judfftnent previously obtained agaim 
defciy^nt — Priority of foreclosure judo 
— -'(cDermott V . Bielscuowsk^ 
(1912), 21 W. L. R. 77 ; 2 W. W. li 
182 ; 22 Man. L. R. 319.— CAN. 

1. Judgtnent against executor — Bejor 
^ministration d^ee .] — WimoN r 
Mabvin (1894), 3 B. C. R. 327.— CAN. 

PART IX. SECT. 1. 

, t Wtiether character of deb 
— A judgment neither creates 
detracts from a debt oi 
Which It is based ; its only office Is R 
d^Iare the existence of the debt, fla 
the amount & secure to the cr^toi 
enforcing its payment.— 
intern ATIOXAL HARVESTER CO. V 


looAN, [19171 1 w. W. R. 857 ; 10 
dta. L. R. 400.— CAN. 
m. From whai date effective.] — As 
general rule, an order operates from 
[le time it is pronounced, & not from 
ho time it Is drawn up.— Buchanan e. 
'KTKKS (1871), N. B. Dig. 648.— CAN, 

n — Kelly v. Wade (No. 2), 

1890), 14 P. It. 66.— CAN. 

o. .] — Davidson v. Taylor, 

ILLTCE Township, Garnishees (1890), 
i P. R. 78.— CAN. 

p. .] — International Har* 

ESTER Co. V. McCUBRAOH, 1 

J w u 158 ? 51 D. L. R. 139. — CAN. 


q. Decree by cemserU — Binding on 
parties.y—lf a co. enters into a trans- 
action which is ullra vires & litigation 
ensues, In the course of which a 
ment is entered by consent, such Judg- 
ment is as binding upon the parties 


as one obtained after a contest, & will 
not bo sot aside because the transaction 
was beyond the power of the co. — 
Charlebois V . Delai» (1895), 26 

S. C. R. 221.— CAN. 

r. Judgment of Supreme Court — 
Becomes judgment of inferior court .] — 
A jud^ont at the Supreme Ct, 
cortiflott to the proper officer of the 
ct, of original jurisdiction becomes the 
judgment of the inferior ct. for all 
Intents & purposes, & It Is not necessary 
to make special application for leave 
to issue execution m order to obtain 
the costs of applt. In the Supreme Ct. 
allowed him on taxation in that ct. — 
Jones (1900), 35 N. B. R. 108.— 


PART IX. SECT. 2. 

t Under 49 Fict. c. 35.] — No statute 
prior to 49 Viet. c. 35, made any 
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Sect. 2. — On land.] 

286. .] — (1) Under Judgments Act, 1838 

(c. 110), a judgment is a security upon land, as if 
debtor liad by writi^ agreed to charge his lands, 
independent of the intention of the parties. 

(2) Scmble : before Judgments Act, 1838, a 
judgment creditor by elegit could get possession 
of lands & debtor could not withdraw them, 
but a judgment was not properly a security upon 
land.~BoND v. Bell (1857), 4 Drew. 157 ; 27 
L. J. Ch. 233 ; 30 L, T. O. S. 346 ; 3 Jur. N. S. 
1200 ; 6 W. K. 163 ; 02 E. R. 61. 

287, Whether charge extends to proceeds 

of sale.] — A father conveyed real estates to 
trustees, upon trust to sell, repurchase annuities 
granted by liis son, <fe pay the son’s debts at their 
disr-rclion, &, subject thereto, upon trust for the 
father for life, with remaindtir to his son in fee. 
An annuitant mentioned in a schedule to the 
deed, & stated to have entered up & docketed a 
judgment upon a warrant of attorney which 
accompanied his security, has no lien, by virtue 
of his judgment, upon the produce of the trust 
estates, when sold.— Foster v, Blackstonb 
(1833), 1 My. & K. 297; 2 L. J. Ch. 84; 39 
k. K. 691 ; affd. without affecting this point, 
sub now. Foster v. Cockerell (1835), 9 Bli. 
N. S. 332, II. L. 

Art naitii urns : Mentd. T^onuork v. Burt (1834), 4 L. J. Ch. 
33; Tiinson n. (1837), 2 Keen. 35; Jones 

r. JoiioH (1838), 8 Sim. G33 ; Meux v. Bell (1841), 1 Hare, 
73 ; Meoke v. KolUewoll (1842), 11 L. J. Ch. 293 : Bugr- 
(leii V BUfriolcl (1843), 2 Y. & C. Ch. Cas. 377 ; Etty v, 
Bridgr<^H (1843), 2 Y. & C. (.'h. (Jaa. 486; Wiltshire v. 
RahhitH (1811), 14 Sim. 76; Wilmot v. Pike (1846), 6 
Haro. 14 ; i’. Bice (1854), 2 Drew. 73 ; Warbiirton 

V. Bill, Stciil V. Wickens (1854), Kay. 470 ; Hooper v. 
Hfiriison (1855), 2 K. bz J. 86; Lee v. Hewlett (1866), 

2 K. & J. 531 ; Consolidated Investinont & Insoo. v. Riley 
(1859), I tliir. 371; He Hughes' Trusts (1864), 2 Hem. 
bL M. 89 ; Macleod u. Buchanan (1864), 4 De G. J. & Sni. 
265 ; Ford v. Tynte (1865), 34 L. J. Ch. 452 ; Arden 
V. Ardou (1885), 29 Ch. D. 702 ; He Richards, Humber v. 
Jllohanih (ISilO), 45 C’h. D. 689 ; English & Scottish Mor« 
eanllle InveHtmont Trust v. Bruntoii, fl892J 2 Q. B. 1 ; 
2^e Wyatt, While v. Kills, 11892] 1 Ch. 188; Ward v. 
Duncombe, [1893] A. C. 369; Re Wasdale, Brittin v. 
Partridge, |1899] 1 Ch. 163 ; He Lake, Ex p. Cavondisb, 
119031 1 K. B. 151 ; Montefloro v. Guodalla, [1903] 2 Ch. 
26 ; He Dallas, [1904] 2 Ch. 385. 

288. Under Judgments Act, 1838 (o. 110), s. 13 
— Whether charge created.] — A judgment is made 
a charge on lands by above Act, but to obtain 
tlie benefit of it, there must be an order for pay- 
ment within a givcm time ; if not, then a sale ; 
a foreclosure is not the course. — Carlon r. Farlar 
(1845), 8 Beav. 525 ; 5 L. T. O. S. 142 ; 50 E. R. 
206. 

289. .] — A judgment from the time 

of registry, under above Act becomes a charge 
bearing interest upon the real estate of debtor, &, 
at tlie ox])iration of one year from the date of such 
registry, has the force of a mtge. in equity, & may 
be executed by suit for foreclosure against the 
lands of d(‘btor in the same manner as a mtge. 
The Ct. of Ch. will enlarge the time for payment 
of the debt notwithstanodng the decree for fore- 
closure has become absolute, & been enrolled, on a 
proper case being shown ; but the ap^cation 
must be made to the Lord Chancellor. — ii'oRD v. 
Wastell (1847), 6 Hare, 229 ; 16 L. J. Ch. 372 ; 

9 L. T. O. S. 372 ; 11 Jur. 537 ; 67 E. R. 1151 ; 
on appealy 2 Ph. 691, L. C. 

A wnoealioT»« ;~Expld. Thornhill v. Manning (1851), 1 Sim. 
N. S. 451. Retd. Proos v. Coke (1871), ^h. App. 845. 


290. Effect of subsequent insolvenoy 

of debtor.] — ^A creditor entered up judgment on a 
warrant of attorney more than a year before the 
bkpey. of his debtor, & registered the judgment 
before the bkpey., but did not issue execution : — 
Held : a hen was thereby created, under above 
sect, upon the real estate of debtor, who had 
become bkpt., within the exception in 12 & 13 
Viet. c. 106, s. 184, & the crechtor having such 
lien was entitled to the usual equitable mtgee.’s 
order. — Be Boyle, Ex p. Boyle (1853), 3 De 
G. M. & G. 516 ; 22 L. J. Bey. 78 ; 22 L. T. O. 
110 ; 17 Jur. 979 ; 43 E. R. 202, L. JJ. 

Anvoiaiion : — Refd. Re Owen, [1894] 3 Ch. 220. 

291. .] — In a mtge. suit by a judg- 

ment creditor of a tenant in tail in possession, the 
latter was ordered to execute a disentailing deed, 
in order to give full effect to pltf.’s charge funder 
above sect.]. — Lewis v. Duncombe (1855), 20 
Beav. 398 ; 52 E. R. 656. 

Annotations: — Consd. Bankes v. Small (1887), 36 Ch. D. 
716. Distd. Re Anthony, Anthony v. Anthony, [1893] 
3 Ch. 498. 

292. .] — Bond v. Bell, No. 286, ante. 

293. .] — Under Jud^ents Act, 1838 

(c. 110), 8. 13, a judgment creditor was, prior to 
the passing of Judgments Act, 1864 (c. 112), 
entitled to foreclosure, on the ground that the 
former statute places the judgment creditor in 
the same position as regards remedies in equity 
as if the judgment debtor had by writing under 
his hand agreed to charge the hereditaments 
against which the judgments is sought to be 
enforced (Stirling, J .). — Re Owten, [1894] 3 Ch. 
220 ; 63 L. J. Ch. 749 ; 71 L. T. 181 ; 43 W. R. 
65 ; 38 Sol. Jo. 617 ; 8 R. 666. 

Annotations .—Reid. He Lloyd, Lloyd v. Lloyd, 11903] 1 Ch. 
385. Mentd. He Witham, (3hadburn v. winfleld, [1922] 

2 Ch. 413. 

294. Judgment against corporation.] 

— Judgment upon a bond given by a municipal 
corpn. before the passing of 6 & 6 Will. 4, c. 76 : — 
Held : under above sect., to operate as a charge 
upon aU lands & hereditaments of the corpn., 
whether acquired before or after the passing of 

5 4& 6 Will. 4, c. 76, the ct. being of opinion, that, 
even if the latter statute, standing alone, would 
have prevented the judgment creditor from 
charging after-acquired lands, which, semble^ 
it would not, that objection was removed by 

6 & 7 Will. 4, c. 104, s. 1 ; & the power by that 
sect, given t/O municipal corpns. of charging their 
lands & hereditaments for securing repayment 

6 satisfaction of any debt contracted by them 
before the passing of 5 & 6 Will. 4, c. 76, is a power 
which they might exercise “ for their own benefit,” 
within Judgments Act, 1838 (c. 110), s. 13, the 
words ” for his own benefit ” meaning no more 
than ” for his own use,” ” not as a trustee.” — 
Arnold v. Gravesend Corpn. (1856), 2 K. & J. 
674 ; 25 L. J. Ch. 630 ; 27 L. T. O. S. 97 ; 20 
J. P. 368 ; 2 Jur. N. S. 703 ; 4 W. R. 478 ; 60 
B. R. 911. 

AnTMtaiions .—Mentd. A. -Q. V. Newcastle-upon-Tyne Corpn. 

& N. E. (1889), 23 Q. B. D. 492 ; Re Thompson, 
Bedford r. teal (1890), 45 Ch. D. 161. 

295. .] — Qu.: whether a judg- 

ment is a lien on the property of a municip^ 
corpn. — Brecon Corpn. v. Seymour (1859), 
26 Beav. 648 ; 28 L. J. Ch. 006 ; 5 Jur. N. S. 1069 ; 

7 W. R. 380 ; 53 E. R. 1010. 


lands exempt from a Judgment regis- 
tered under Couuty Ct«. Act. A 
Judgment registered before the 49 Viot. 
may bo enforced after its poBsage. — 
Hopkins v. BEOKitL (1887), 4 Man. 
L. R. 408.-~CAN. 

a. Under Judgments Ady 1908 (c. 


26).] — Soot. 3 of above Act gives the 
Judment creditor only a right to 
renter his Judgment against tho 
Interest In lands beneficially owned by 
the Judgment debtor. — Entwiplb t>. 
Lenz «rLBii8KR (1908), 14 B. C. R. 61. 
—CAN. 


b. Judgment against homesteader — 
Land assigned to patent-holder — Land 
continues liable . }— After the registration 
of a Judgment against a homesteader 
who had obtained his recommendation, 
he as^gned the land to a third party 
to whom the patent issued : — Held : 
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296. Right to enforce charge — When it 

accrues.] — Pltf. was the mtgee. of premises, the 
equity of redemption in which belonged to J., 
against whom in May, 1857, an adiudLcation in 
bkpcy. was made, & assignees of the estate & 
effects duly appointed. B. in Dec. 1866, & D. 
in Feb. 1867, entered up judgments duly recovered 
against J. On a bill filed by pltf. for foreclosure, 
B., by answer, disclaimed all right & interest in 
the mortgaged premises. D. hj answer, after 
stating that his judgment remained unsatisfied, 
stated that he did not claim to be entitled to any 
charge on the mortgaged premises, being advised 
that under above Act, such judgment was un- 
available by reason of the bkpcy of J., & that he 
was an unnecessary party to the suit. He did not, 
however, disclaim all right & interest in the 
premises : — Held : ( 1 ) though by above sect, a 
jud^ent creditor is not entitled to proceed in 
equity to obtain the benefit of his charge until 
after the expiration of one year from the time of 
entering up his judgment, yet it seemed that 
there is nothing to prevent him from taking pro- 
ceedings to make his charge available at the end 
of one year ; (2) where a judgment was not 

entered up one year before the bkpcy. of the 
person against whom judgment was entered up, 
it would not operate to give the judgment creditor 
any preference ; & therefore, although D. was 

deprived of his right to a preference, he was not 
deprived of his right to a charge, of which he would 
at the end of one year be entitled to claim the 
benefit, consequently he was properly made a 
party to the suit. — Hakrison v. Penneu. (1858), 
32 L. T. O. S. 15 ; 4 Jur. N. S. 682 ; 6 W. R. 712. 

See, generally, Part XIII., post, 

297. What lands affected — Not lands no 

longer in possession of debtor.] — Simmons v, Pet- 
tit, No. 313, post, 

298. Judgment debtor a mortgagee — 

Equitable mortgage.] — A., by articles of agree- 
ment, covenanted to pay B. £5,000 & it was thereby 
agreed & declared, that the £5,000 & interest 
slioukl be was thereby charged on land : — Held : 
by vii-tue of above sect., a judgment creditor 
of B. liad a charge upon such land, & was a proper 
party to a suit for foreclosure. — Russell v, 
M‘CuLLocn (1855), 1 K. & J. 313 ; 24 L. T. O. R. 
308 ; 1 Jur. N. S. 157 ; 3 W. R. 280 ; 09 E. R. 
477. 

299. Mortgage paid off on sale 

of land.] — Judgments Act, 1854 (c. 15), s. 4, 
gives a good title to a bond fide purchaser as against 
registered judginent creditors of a mtgee., where 
the mtgee. is paid off, whether the mtge. be prior 
to or subsequent to the passing of the Act. — 
Greaves v. Wilson (No. 2) (1858), 26 Beav. 
434 ; 28 L. J. Ch. 103 ; 4 Jur. N. R. 802 ; 63 
E. R. 702. 

See, now, Law of Property Act, 1925 (c. 20), 
s. 195 (3) (iv). 

800. Lands of which debtor beneficial 

owner.] — ( l ) The rights of simple contract creditors 
of an ancestor as against the descended estates 
defea^ by judgments entered up against 

heir, for his personal debts, before suit. 3 & 4 
Will. 4, c. 104, makes real estate “ assets to be 
ad minis tered in cts. of equity ** for payment of 
fiMple contract debts of deceased, & Judgments 
Act, 1838 (c. 110), s. 13, makes a judgment a 


j charge on any lands of which the judgment 
I creditor is seised, etc., or over which he shall 
have any disposing power, for his own benefit, 
& it makes such judgment an equitable mtge. 
thereon : — Held : judgments, entered up against 
the heir for his own debt, before any action or 
suit by the simple contract creditors of the ancestor 
have no priority over the simple contract creditors 
of the intestate, in respect of the descended estate. 

(2) By Judgments Act, 1838 (c. 110), s. 13, the 
Legislature meant that a judgment was to operate 
on all lands & interest in lands over which debtor 
might have a disposing power, for his own benefit, 
without committing a breach of duty, that is, 
over which he had a right, at law or in etiuity, to 
consider himself the beneficial owner. The intro- 
duction of such words as “ honestly ” or “ with- 
out committing a breach of duty ” appears to be 
superfluous, for they are necessarily to be under- 
stood as forming a part of the clause. — Kinderijecy 
V, Jervis (1850), 22 Beav. 1 ; 25 L. J. Ch. 538 ; 
27 L. T. O. S. 245 ; 2 Jur. N. H. 002 ; 4 W. R. 
579 ; 52 E. R. 1007. 

Annotations: — As to (1) Retd. Price v. Price (1887), 35, 

Ch. D. 297. As to (2) Retd. Nlcholls v. lloBowarue 

(1839). (i C. B. N. S. 480 ; Baker u. Tynto (I860). 6 Jur. 

N. S. 1102 ; Kyro v. M'Dowcll (1861). 9 H. L. Cafl. 610 ; 

Piokeriiuf v. lllracombe lly. (1868), L. R. .3, O. P. 233 ; 

GUI V. Continental Gas Ibiion Co. (1872), 41 L. J. Ex. 

176; lie Leavo^ley, 11891] 2 Ch. 1. Generally, Mentd. 

Robinson v, Nesbitt (1868). L. R. 3, C. P. 264. 

301. Lands held under agreement for 

purchase.] — A. agreed to sell land to B., who 
accepted the titlcj, paid part of his purchase-money, 
<& was let into possession, but took no conveyance. 
A. subsequently obtained a decree against B. for 
sale of the property, & payment of the balance of 
purchase-money out of the proceeds ; — Held : 
a purchaser under the decree could not be com- 
pelled to complete without the concurrence of the 
registered judgment creditors of B., whoso judg- 
ments were prior to the decree, & who wore not 
parties to the suit. — Grey-Coat Hospital 
(Governors) v, Westminster Improvement 
COMRS. (1857), 1 De G. & J. 531 ; 5 W. R. 8.55 ; 
44 E. R. 829 ; sub nom, Gray-Coat Hospital 
(Governors) v, Westminster Improvement 
Comrs., 26 L. j. Ch. 843 ; 29 L. T. O. S. 330 ; 
3 Jur. N. S. 1188, L. JJ. 

302. Whether charge extends to proceeds 

of sale.] — After verdict, & before judgment had 
been entered up, deft, sold his leaseholds by auc- 
tion : — Held : under above Act, pltf. could not 
levy execution on the purchase-money. — Brown 
V, Pehroit (1841 ), 4 Beav. 585 ; 49 E. R. 460. 

303. Whether annuity out of real estate 

included.] — Judgment debt, payable at a future 
day, & subject te be defeated in the event of the 
previous death of debtor, held to be a charge, 
under above sect., upon an annuity, bequeathed 
to debter, & jiayable out of real estate, but not so 
as to affect growing payments accruing due before 
the judgment debt became payable. — Young- 
husband V, Gisborne (1847), J De G. & 8m. 209 ; 
10 Jur. 834; 63 B. R. 1036. 

Anrtotaiion : — FoUd. Ba^rnall v, Carlton (1877), 6 Ch. D. 
130. 

304 . Whether share of profits included.] — 

Where, under a power to invest on real or govt, 
securities, a trust fund is invested on mtges., a 
judgment creditor of one of the ceatuia que iruat 
is entitled to a charge on his interest, to the extent 


♦Sf liable, notwithstanding — Lands already conveyed to slranyer 

the Jud^rmont. — — Conveyance not reffUftered.h—Dotte 

G887), 4 Man. L. R, recovered Jfid^rments against B. & 
110 . GAN. registered them so as to bind his 

- , , . . lands. At that time 2,000 acres of 

o. Jvagment reyistered to bind lands land belonging to pltfo. 8c conveyed to 


pltfs. by B. stood In the name of B. 
owlfig to the conveyance not telng 
registered ; — Held : as the lands were 
not the lands of the Judgment debtor. 
8c there was no laches on the port of 
pltfs., there should be a doolaratlon 
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Sect. 2.— On land. SecU. 3. 4 <fc 5.] 

of all moneys which may be payable to him out 
of the rents & profits of the mortgaged property 
or otherwise, by virtue of such mtge. But the 
share of the judgment debtor in the interest paid 
to the trustees by the mtgor. & not taken out of 
rents & profits, is not subject to a charge under 
Judgments Act, 1838 (c. 110), s. 13, the covenant 
to pay being a security which falls under sect. 12. 
— jXvison V. Holmes, Penny v, Avison (1861), 
1 John. & H. 530 ; 30 L. J. Ch. 664 ; 4 L. T. 
617 ; 7 Jur. N. 8. 722 ; 9 W. 11. 650 ; 70 E. B. 
856. 

806. Under Judgments Amendment Act, 1864 
(c. 112) — Whether charge created — Execution & 
return by sheriff necessary.] — By above Act a 
judgment creditor has no lien ui^on the land of Ms 
debtor until he has got a return from the sheriff, 
though he may, after putting the writ in the* hands 
of the sheriff & before the return, have a right to 
file a bill to remove a legal impediment ; & 

priorities of judgment creditors against lands are 
determined by the date at wliicli the writs issued 
upon their judgments are placed in the hands of 
the sheriff. 

A judgment creditor subsequent in point of 
date was the first to place his writ in the hands of 
the sheriff, & get the lands of debtor extended 
under such writ Held : he was entitled in 
priority to a prior judgment creditor whose 
writ was subsequently placed in the sheriff’s hands 
before the lands were extended. — G uest v, Cow- 
BKIDOE By. Co. (1868), L. K. 6 Eq. 619 ; 37 L. J. 
Ch. 909 ; 18 L. T. 871 ; 17 W. B. 7. 

Annotations Refd. Uc Nowcahflo (1861)), L. H. 8 Eq. 700 ; 
Htttton V. Haywood (1874), 43 L. J. (’li. 372; Afigrlo- 
Itallan Bank v. DavicH (1878), 9 C’h. D. 275. 

806. ,1 — Tire mere registration 

of a judgment upon which no writ of execution has 
issued, constitutes no lien upon debtor’s land. 
Above Act has in effect repealed Judgments Act, 
1838 (c. 110), 8. 13.— Bailey’s Trusts (1869), 
38 L. J. Ch. 237 ; 20 L. T. 168 ; 17 W. B. 393. 
Amintaiions : — Expld. Cork v. HuHHoil (1871), L. U. 13 Eq. 
210. Folld. Hatton v. Haywood (1873), 22 W. H. 53. 
Refd. Mildred r. Aunt In (1869), L. H. 8 Eti. 220. 

307. .] — Judgment creditors of 

a mtgor., whose judgments do not affect the 
mortgaged land at the date of the decree in a 
foreclosure suit, are entitled to redeem, if they 
acquire* a charge on the land by issuing writs of 
elegit, & obtaining a return from the sheriff, within 
six months from the date of the decree. — Milhrkd 
V. Austin (1869), L. B. 8 Eq. 220 ; 20 I.. T. 939 ; 
17 W. B. 638. 

Annofafion N.F. [Cork v. Kussoll (1871), L. II. 13 Eq. 

308. .] — The preamble of Judg- 

ments Act, 1864 (c. 112), expressly states that 
it is desirable to assimilate the law affecting 
freehold, copyhold, & leasehold estates to that 
affecting pui'cly personal estates, in respect to 
future judgments, statutes, & recognisances.” 
That shows the object of the st^atute, which was 
based upon a lai‘ge public policy, & tliat object 
would fail if the statute failed to assimilate real 
estates to mere personal estates with respect to 
the law of judgmtmts ; the law being that mere 
personal estates ore not bound by a judgment 
unless there has been an actual delivery of them in 
execution (Lord Selborne, C.). — Hatton v. 


Haywood (1874), 9 Oh. i^p* 229 ; 43 L. J. Oh. 
372 ; 30 L. T. 279 ; 22 W. R. 366, L. 0. & L. JJ. 


Annotalicma .•—Apld. Re South (1874), 9 Ch. App. 369. 
Consd. Anglo -Italian Bank v. Davies (1878), 9 Ch. D. 275 ; 
Backhouse v. Siddle (1878), 38 L. T. 487 ; Re Watkins. 
Ex p. Evans (1879), 13 Ch. D. 262 ; Re Hastings, Ex p. 
Brown (1892), 61 L. J. Q. B. 654. B«ld. Beckett v, 
Buckley (1874), L. R. 17 Eq. 435 ; .Smith v. Cowell (1880), 
50 L. J. Q. B. 38 ; Re Pope (18^6), 17 Q. B. D. 743 ; 
J?e Anthony, Anthony v. Anthony, [1892] 1 Ch. 450 ; 
Blackman v. Fysh, [1892] 3 Ch. 209 ; Cadogan v. Lyric 
Theatre, [1894] 3 Ch. 338 ; Re Jones & Judgments Act, 
1864 (1895), 39 Sol. Jo. 671 ; Thompson v. Gill, [1903] 
1 K. B. 760 ; R. v. Selfe (1908), 77 L. J. K. B. 697 ; 
Ashburton v. Nocton, [1915] 1 Ch. 274. 


309. Under Land Charges Act, 1900 (c. 26), 
s. 2 — Registration of writ of elegit.] — Whfere land is 
subject to a mtge. & incapable of being delivered 
in execution under a writ of elegit the registration 
by a judgment creditor of a writ of elegit is a 
registration of “ a writ or order for the purpose 
of enforcing ” the judgment within Land Charges 
Act, 1900 (c. 26), 8. 2, & operates to create a 
charge on the land under Judgments Act, 1838 
(c. 110), s. 13. — Ashburton (Lord) v. Nocton, 
[1915] 1 Ch. 274 ; 84 L. J. Ch. 193 ; 111 L. T. 
895 ; 31 T. L. B. 122 ; 69 Sol. Jo. 146, C. A. 

See, generally, Execution, Vol. XXI., pp. 556 
et aeq. 


Sect. 3.— ON GOODS AND CHATTELS. 

310. General rule.] — Hatton v. Haywood, No. 

308, ante 

Judgment In trover or detinue.] — See Execu- 
tion, Vol. XXI., p. 684, Nos. 1613-1018; d:, 
generally. Trover. 

Enforcement by writ of fieri facias.] — See, 
generally. Execution, Vol. XXI., pp. 470 ei seq. 


Sect. 4.--ON MONEY AND SECURITIES. 

Apart from statute — Whether proceeds of sale 
of land Included.] — See Nos. 287, 302, ante, 

311. Under Judgments Act, 1838 (c. 110), 

s. 13 — Whether proceeds of sale of remainder 
included.] — A remainderman who failed in a suit 
instituted by him against the tenant for life in 
respect of alleged waste, & who was ordered to 
pay the costs of the suit, sold his remainder & 
executed a conveyance of it to the purchaser 
before the costs could be taxed, & he paid his 
solr.’s bill out of the proceeds of the sale without 
leaving sufficient to pay deft.’s costs of the suit, 

without having any means of paying them : — 
Held : deft, was not entitled to have the convey- 
ance set aside or declared fraudulent, or to recover 
from the remainderman’s solr. the portion which 
the solr. had received of the proceeds of the sale 
in payment of his costs, & the fact of the pur- 
chaser having or not having notice of the circum- 
stances attending the sale, or of the purpose of it, 
was immaterial. — Nortcliffe v, Warburton 
(1862), 4 He G. P. & J. 449 ; 31 L. J. Ch. 777 ; 
6 L. T. 768 ; 8 Jur. N. S. 854 ; 10 W. B. 635 ; 
45 E. B. 1258, L. C. 

312. Under Judgments Act, 1838 (o. 110), s. 14 
— Right to charging order.] — Upon judgment in an 
action declaring that deft, is liable to pay to pltf. 
a certain sum, & decreeing payment to be made 


that these Judurments did not bind tho 
lands. — SissiBoo Pulp Co. v. Carrikk 
Lane Co. (1906), 40 N. S. R. 646.— 

CAN. 

d. Reifitiralion of jvd^ent — ••Lands 
aequired htfort or 1-^Lotjibburq 


Land Co. r. Tuny (1883), 4 R. & G. 
401.— CAN. 

•. Where no personal esiate .} — 
Under Jud. Act, Ord. 65, r. 3, a judg- 
ment creditor has the right, when 
there is no personal estate, to apply 


by way of originating summons to 
have lands, bound by memorial of 
judgment, sold, without an admlnistra- 
tiou of the estate. — ^M assst-Habbxs 
C o. V. Wbitkhbad. [1923] 4 D. L. R. 
408 ; 61 N. B R. 283.— CAN. 
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on or before that da.y three months, pltf. is at once 
entitled, under the above sect., to obtain a 
charging order upon stock shares standing in 
the name of deft. — Bagnatj. v. Caulton (1877), 
6 Ch. D. 130 ; 47 L. J. Ch. 61 ; 36 L. T. 730 ; 
20 W. R. 71. 

Seey generally. Execution, Vol. XXI., pp. 647 
ei aeq. 


Sect. 5.— POSITION OF JUDGMENT CREDITOR. 

313. Rights as regards third parties — Whether 
limited to rights ol Judgment debtor.] — Semble : 
Judgments Acts, 1838-1840, only give effect to the 
judgment where debtor is the owner of the land, 
& not where, prior to the judgment, the land had 
passed from the hands of debtor. — Simmons ik 
Pettit (1844), 2 L. T. O. S. 438 ; 8 Jur. 209. 

314. .] — A., an attorney, employed 

by B. to invest money, lent it to C. on an agree- 
ment, by which C., as a secimtjr, charged his 
interest in £5,000 consols, standing m the names of 
trustees in trust for C. A. neglected to give 
notice to the trustees. A judgment creditor of 
0., subsequently to this loan, obtained a charging 
order imder Judgments Act, 1838 (c. 110), s. 11, 
notice of which was given to the trustees. C. 
obtained the benefit of the Insolvent Act. B. 
brought an action against A. for negligence ; on 
the trial, the judge directed the jury, in estimating 
the damages, to consider that, as no notice had 
been given to C.’s trustees of the charge in favour 
of B., the subsequent charge created by the judge’s 
order had priority over it : — Held : (liORD Camp- 
bell, C.J., WiGHTMAN, J., & Crompton, J.) the 
direction was correct, &; the judgment creditor 
liad the same rights as a subsequent incumbrancer 
without notice, & was, therefore, to be preferred 
in equity to A. ; (Erle, J., diss.) the judgment 
creditor had only those remedies which affected 
what, at the time of the charging order, remained 
the property of the judgment debtor. — Watts v. 
Porter (1854), 3 E. & B. 743 ; 2 C. L. B. 1553 ; 
23 L. J. Q. B. 345 ; 23 L. T. O. S. 228 ; 1 Jur. 
N. S. 133 ; 118 E. K. 1319. 

Annotations Beavan v. Oxford (1856), 6 Do G. M. 

^ G 507. It Hoems to mo open to argument whether the 
view of the cose taken by Erle, J., who differed from the 
rent of the ct., was not the right one (Lord CRANwoR'ni, 
C.). I prefer the opinion of Erle, J., to that of the other 
three Judges (Turner, L.J.). N.F. Klnderley v. Jervis 
(1856), 22 Bear. 1 ; Scott v. Hastings (1858), 4 X. &; J. 

My Judgment coincides with that of Erle, J. (Sm 
W. Page Wood, V.-C.). Consd. Nicholls v. Kosewariic 
(1859), 6 0. B. N. S. 480. N.F. Benham r. Keane (1861), 1 
Jo^. & H. 685. Dbtd. Pickering r. Ilfracombe Ily. (1868) 
L. It. 3 C. P. 235. If It were necessary to decide between 
this contllct of authority, I should have no hesitation in 
a«Tyeing with the opinion of Erle, C.J. (Bovill, C.J.). 
N.F. Robinson v. Nesbitt (186«), L. R. 3 O. P. 264. The 
opinion of the majority of the ct. in that case is no longer 
law (Bovill, C.J.); 01)1 v. Continental Gas Co. (1872), 


Ponohard t>. Tomkins (1882), 31 W. R. 
WaUa v. PorUr is itself unsoimd law, 
put E^e. O.J.'s coustmetion of Judgments Act, 1838 
110), is ^ow held to be the law (Chittt, J.) ; 

‘ 86 ). 


(O. .o uvw uoxu W UO 1>U 

Qoneral Horticultural Co., Ex 
32 Ch. p. 612 \ Re Leavosley, flSOi J 2 Ch. 1. Tho Judg- 
ment of Erle, J., in Watts v. Porter is now accepted as an 
a^urate explanation of the meaning of these clauses 
“ ’ ‘ Vacuum Oil Co. r. EmsTflOli) 1 K. B. 693. 

_ V. Coates a856), 18 C. B. 757 ; Croft tj. 

6 H. L. Cas. 672 ; Baker r. Tynte (1860), 
^ Mentd. Whistler t>. For^r (1863), 14 

C. B. N. o. 248. 


316. ,] — No order can be made con* 

ferring upon the judgment creditor a right which 
the judgment debtor had already divested himself 
of (WILMS, J.). — Hibsch V. Coates (1868), 18 
C. B. 767 ; 26 L. J. C. P. 315 ; 27 L. T. O. S. 202 ; 
4 W. R. 666 ; 139 E. R. 1608. 

Annotations : — Apld. lie General Horticultural Co., Ex p. 

Whltehouso (1886), .32 Cli. 1). 512 ; Davis v. Freothy 

(1890), 24 Q. B. D. 519. Reid. Newman v. Rook (1858), 

4 C. B. N. S. 4.31 ; Cole v. Eley (1894), 70 L. T. 892. 

316. ,] — A judgment creditor will bo 

postponed to a subsequent mtgoo. of an equiiablo 
interest in stock, notwithstanding sucli creditor 
has, since the mtge., but before notice thereof to 
the trustee of tho fund, obtained, under Judgments 
Act, 1838 (c. 110), 8. 14, an order cliarging tho 
fund. 

In such a case, the rule in Dearie v. Hull (1828), 
3 Russ. 1, does not apply in favour of tho judgment 
creditor. 

The stock was disposed of before the order niai 
was made ; & even if, by the order nisi, an 

inchoate right liad been obtained, it would have 
been a sufficient cause to show against making 
the order absolute^, that, before the order tiiai, 
the debtor had assigned his interest in the stock 
(Page Wood, V.-C.). — Scott v. Hartinos (Ijord), 
Beavan v. Macqueen, Ua8ttno.s (IjORd) v, 
Beavan (1858), 4 K. & J. 633 ; 5 Jur. N. S. 240 ; 
0 W. K. 862 ; 70 E. K. 263. 


Annotations : — Ck>xi8d. Puneharil v, Tomkins (1882), 31 
W. R. 286. Apld. Re Bel), Carter v. Stadden (1886), 54 
L. T. 370. Refd. Haly v, Barry (1868), 3 Ch. App. 4.52 ; 
Gill V. Continental Gas Union (1872), 41 L. J. Ex. 176 ; 
Arden v. Arden (1885), 29 Ch. D. 702 ; lie Tjcavoslcy, 
11891] 2 Ch. 1 ; Gray v, Htone & Funnell (1893), 69 L. T. 
282 ; lie Anglesey, Do Galvo v. Gardner, 11U03] 2 Ch. 727. 


317. .] — The case of WuIIa v. Porter 

[No. 314, ante] is itself unsound law, but the 
opinion which was expressed by Erle, O.J., in 
that case has been adopted in several subsequent 
decisions. 

By Judgments Act, 1838 (c. 110), a judgment is 
to operate as a charge on land, under sect. 13, as if 
the judgment debtor had agreed to charge the 
amount of such judgment debt & interest — that is 
to say, to create a general charge ; & the question 
coming before the ct., the result of the decision 
now is, that that means only what he can honestly 
charge. That is to say, you must look at the 
state of his title at the time, A you must not make 


PART IX. SECT. 6. 

f. Rights as regards third parties — 
Purchaser of land attached .] — Where 
a party purchasea land upon which a 
Judment haui attached, he holds the 
If # subject to right of sale under a 
Ji. fa. by the Judgment creditor. — 
i- McPherson ». Hunter (1848), 
4 U. C R. 449.-~CAN. 

. f* 7 Interpleader action — Proof of 

j^tdgmeni.] — T^e form of an Inter- 
pleader Issue to try title of claimants 
as against the execution 
creditor, assumes the right of the 
execution creditor to Beise the goods of 
4 J execution debtor by virtue of a 
Judgment recovered against him, & 
consequently the execiRlon creditor is 
not bound to prove the Judgment. — 
MOIDKN Be ADAXrSON V. liANaLET, 
J. — ^VOL. XXX. 


Patterson v. Langley (1862), 11 
C. P. 407.— CAN. 

h. Rights of subsequent creditor — 
Prior judgment irregular .] — A subse- 
quent Judgment creditor of deft, has 
no right to complain of an irregularity 
in pltf.'s Judgment, as that it was 
signed too soon. It Is only in case of 
fraud that a subsequent creditor can 
apply to set aside Judgment. — Robin- 
son V . New Brunswick & Canada Ry. 
& Land Co. (1863), 10 N. B. R. 
(5 All.) 630.— CAN. 

Prior judgment not bond 

fide .] — When it is not clearly showm 
that a person in whose favour a Judg- 
ment as confessed Is a bond fide creditor 
for a certain sura, the Judgment will 
not be sustained egainst a subsequent 
creditor. — Sheraton t?. Sheraton 


(1886). 25 N. B. R. 534.— CAN. 

.1 — CAitscADEN V , Zim- 
merman (1893), 9 Man. L.H. 17 8.—^ AN. 

m. Validity of judgment granted — 
Right to affcM'/c. ]—Bowkrman v. Phil- 
jji*s (1888), 15 A. R. 679.— CAN. 

n. Trust deed for benefit of creditors 
— Rights of judgment creditors named 
in cUud — As against unnamed creditors. ] 
— Ranney V. Sheraton (1886), 26 
N. B. R. 521.— CAN. 

o. Judgment against partners — Pay 
ment of whole detd by one — Sub" 
siUittion for judgment creditor — Rights 
against remaining partner .] — Pltf. & 
deft, were partners. Sc Judgment was 
recovered against them by a bank 
upon certain promissory notes, of 
which they were respectively maker 

H 
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Sect, 6. — Pomtim of jxidgfnerU creditor. Sect. 6.] 

him or make the Act of Parliament commit a 
fraud by overriding the prior incumbrances upon 
the same interest. The language of Eble, 
is, to my mind, quite satisfactory on the point 
(OHITTY, J.). — PUNCHABD V. TOMKINS (1882), 31 
W. B. 286. 

318. .] — A garnishee order under 

B. 8. C., Ord. 45, binds only so much of the debt 
owing to the debtor from a third party as the 
debtor can honestly deal with at the time the 
garnishee order was obtained & served ; conse- 
quently it is postponed to a prior equitable assign- 
ment of the debt, even in the absence of notice. — 
Re General Horticultural Co., Ex p. White- 
house (1886), 32 Cb. D. 612 ; 55 L. J. Ch. 608 ; 
54 L T. 898; 34W. B. 081. 

Annotations : — EzPld. & Apld. Davis v. Freethy (1890), 24 
(J. B. D. 619. Conid. fie Anglesey, De Galve u. Gardner, 
(1903] 2 Oh. 727. Befd. Badeley v. Consolidated Bank 
(1886), 34 Oh. D. 536 ; Hobson v. Smith, (1 895] 2 Ch. 118 ; 
Vacuum Oil Co. v. Ellis, (1914] 1 K. B. 693. 

819 , — judgment creditor 

stands exactly in the shoos of the judgment 
debtor, & if the judgment debtor cannot impugn 
the deed as between herself as assignor & her hus- 
band as assignee, neither can the judgment creditor 
impugn it (Vaughan Williams, L.J.). — Glbgg 
v. Bromtjsy, [J912] 3 K. B. 474 ; 81 L. J. K. B. 
1081 ; 106 L. T. 825, C. A. 

Annotation/* : — Consd. fie Lloyd's Furniture Palace, Evans 
V. Lloyd’s Furniture Palace, (19251 1 Ch. 863. Mentd. 
lie Cozens, Green v. Brisloy, (1913] 2 Oh. 478 : Wells 
y. Wells (1914), 30 T. L. H. 437 : German v. Yates (1915), 
.42 T. L. R. 62 ; Hambleton v. Brown, (1917] 2 K. B. 93 ; 
Cou.itv Hotel & Wlno Co. v. L. & N. W. Ry., (1918] 

2 K. B. 251 ; Hosaok v. Hobhis (1918), 62 Sol. Jo. 620 ; 
Denny’s Trustee u. Denny & Warr, [1919] 1 K. B. 683 ; 
Ellis V. Torrliigton, (19201 1 K. B. 399. 

820, -- — .] — A judgment creditor who 

has obtained a garnishee order takes no more than 
the rights of debtor (CoixiNS, J.). — Cole v. 
Eley, [1894] 2 Q. B. 180; 70 L. T. 892 ; 42 
W. B. 506 ; 10 T. L. B. 461 ; 38 Sol. Jo. 460 ; 9 
B. 652, 1). 0. ; affd„ [1894] 2 Q. B. 360, O. A. 
AT^^aiions Expld. EdiimndH v. Edmunds, (19041 P. 362. 

S^ld. Gicgg It. Bromley (19U), 81 L. J. K. 1^. 334. Mentd. 
'The Paris, (1896] P. 77 ; Watts v. Hotley (1899), 44 Sol. 
Jo. 134 ; lUdd v. Thorne, (19021 2 Ch. 344 ; Levene 
y. M^aton (1907), 61 Sol. Jo. 632 ; Knight v. Knight. [1926] 

X c./ri« oud« 

821, To Impeach voluntary assignment.] — 

A judgment (‘.roditor is not a purchaser within 
Stat. 27 Eliz. c. 4, & has therefore no title on that 
ground to set aside a prior voluntary settlement. 

Judgments Act, 1838 (c. 110), s. 13, does not 
confer on the judgment creditor any right against 
a person claiming under a voluntary settlement 
previously made by the judgment debtor. 

Now what did the Legislature mean to do by 
that enactment ? In the first place they meant 
to make the judgment directly operate as a charge ; 
but a charge on what ? I apprehend that there 
was no principle inducing them to mean, & that 
the words do not represent them as liaving meant, 
to mve the judgment creditor any right except 
against his debtor, that is, the juagment was to 


I have the effect of a chaise on 
' property of the debtor (Lord 
BEAVAN V, Oxford (Eabl) (1866), 6 De G. M. & G. 
507 ; 26 L. J. Oh. 290 ; 26 L. T. O. S. 277 ; 2 
Jur. N. S. 121 ; 4 W. B. 276 ; 43 E. B. 1331, L. C. 

Annotaiiema : — Coiud. Kinderley v. Jervis (1856), 22 Beav. 
1 ; Soott V. HastingB (1858), 4 K. & J. 633 ; Baker v. 
Tvnfce (1860), 2 E. &; E. 897. E»ld. Benham v. Keane 
(1861), 1 John. & H. 685. Reid. Hiraoh v. Coates (1856), 
18 C. B. 767 ; Croft v. Lumley (1868), 6 H. L. Cas. 672 ; 
Nlcholls V . Rosowarno (1859), 6 C. B. N. 8. 480 ; Eyre 
V . M*Dowoll (1861), 9 H. L. Cas. 619 ; Pickering v. Dfra- 
combe Ry. (1868), L. R. 3 C. P. 235 ; Robinson v. Nesbitt 
(1868). L. R. 3 C. P. 264 ; GUI v. Continental Gas Union 
Co. (1872), 41 L. J. Ex. 176 ; Punchard v, Tomkins 
(1882), 31 W. R. 286 ; Dallow v. Garrold, Ex p. Adams 
(1884), 14 Q. B. D. 643 ; Re Bell, Carters. Stadden (1886), 
64 L. T. 370 ; Re Leavesley, (1891] 2 Ch. 1 ; Vacuum 
Oil Co. V. ElUs, [1914] 1 K. B. 693. 

322. .] — An assignment of choses in 

action, since these became subject to attachment 
by C. L. P. Act, 1864 (c. 125), ss. 60 et seq., may be 
void under 13 Eliz. c. 5, as tending to defeat, 
hinder or delay creditors. 

It was urged that the judgment creditor could 
take no more rights imder the deed than the judg- 
ment debtor had ; in my opinion this is not m 
point where the rights of third parties are affected 
at the time of the assignment, <fc in my judgment the 
deed can be challenged by the judgment creditor 
in these proceedings (Qorell Barnes, J.). — 
Edmunds v. Edmunds, [1904] P. 362 ; 73 L. J. P. 
97; 91L. T. 668. 

Annotations : — Apld. Glegg v. Bromley (1911), 81 L. J. K. B. 
334. Refd. Wells v. W^s (1914), 30 T. L. R. 437. 

See, also. Execution, Vol. XXI., pp. 646, 656, 
657, Nos. 2240, 2348-2350. 

After execution levied.] — See, generally, Execu- 
tion, Vol. XXI., p. 442. 

Where debtor insolvent.] — See Bank- 
ruptcy, Vol. V., pp. 809 ei seg. 

Execution as protected transaction.] — 

See Bankruptcy, Vol. V., pp. 826, 827. 

Effect of notice of assignment of chose in action.] 
— See Choses in Action, Vol. VIII., pp. 477, 478. 

As creditor in administration suit.] — See 
Executors, Vol. XXIII., pp. 351 et seg. 
Enforcement of rights.] — See, generally. Part 
XIII., Sect, 1 , post. 

Under orders & decrees in equity.] — See 

Part XIII,, Sect. 2, post. 


Sect. 6. — ^MERGER. 

823. General rule.] — A promissory note for 
£100, on the face of it payable on demand, was 
given to the trustee of a building society, to secure 
certain instalments, fines, & interest. The payee 
having sued upon the note, took a cognovit for 
the instalments then due, & costs, which were 
afterwards paid ; & he gave a receipt as for debt 
& costs in the action : — Held : he could not main- 
tain another action on the note for instalments 
which subsequently became due. 


& ludorser. Pltf. paid tho judgment 
immediately after its recovery, took 
an apslgumont of it, & proceeded to 
enforce It against deft. The partner- 
Bhlp accounts were taken bv a referee, 
whose finding, apprt>ved by the ct., 
WM that deft, should have paid one- 
half of tho Judgment: — Hehf; pltf. 
was entitled to that extent to stand in 
the place of the original judgment 
creditor, & enforce the judgment 
— Honbinokb V. Lovk 
(1888), 16 O. R. 170.— CAN. 

p. DeUor*8 charge over third per- 
ton's tendt— iWfltW of judgment creator 


to sell .] — ^An execution creditor cannot, 
under a fi. fa. lands, sell the charge 
which the Judgment debtor may have 
upon the lands of a third party by 
virtue of a registered juoment. — 
Abbll V. Allan (1887). 5 Man. L. R. 
25. — CAN. 

q. Delay in enforeement by first judg- 
ment creduor — JRtoM of subsequent judg- 
w^^erciHfor.}— S mith v. Smith (186^, 
2 Old. 803.-^AN, 

r. IrrtgulatUy in obtaining judgment 
y-Postponement of exeeutionr^Subjeci 
to rights of ^oiher judgment creditors.] 


— McGke V . Baird & CJunningham 
(I860). 3 P. R, 9.— CAN. 

t. Release by one joint creditor — Not 
binding on other.] — A release of a 
Judgment, executed by one oo-credJtor 
In oollusion with the Judgment debtor, 
is not binding on the other oo -creditor. 
— Great Republic Gold Mining Co. 
V . Hussey & Monkiqht (1886), 5 N. Z. 
L. R. 126 (S. C.).— N.Z. 

PART IX. SECT. 6. 

Judgment on promissory note .] — 
•red by pltfs., 


Judgment was recover^ 
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The party gives a €ognovii^ by which you have 
got the benefit of a judgment. A judgment 
would have merged the orig^al demand, as it 
would have pas^ in rem jvdicatanif you could 
no longer have sued upon the security (Bay- 
lby, B.). — SiDDALL v. Rawcuffr (1833), 1 Or. 
A M. 487 ; 3 Tyr. 441 ; 2 L. J. Ex. 237 ; 149 E. R. 
491 ; previous proceedings^ 1 Mood. & R. 263, 
N. P. 

Annotation : — Mentd. Orridge v. Sherborne (1843), 12 L. J. 

Ex. 313. 

824. Interlocutory judgment.] — In an action 
upon a promissory note interlocutory judgment 
does not merge the note. — ^A.-G. v, Elwkll (1726), 
Bunb. 199 ; 146 E. R. 646. 

Merger of negotiable instrument in Judgment.] — 
See, generally^ Bills op Exchange, Vol. VI., 
pp. 387 ei seq. 

325. Judgment on bond — Liability on bond 
Joint & several — Judgment entered against debtors 
Jointly.] — B. & C. being indebted to A. give a 
joint & several bond. A. takes as part of the same 
security a joint warrant of attorney & enters up 
a joint judgment. B. & C. become bkpt. : — Held : 
bond is merged in the judgment & A. can only 
prove against the joint estate of B. & C . — Re 
Barrow & Geddbs, Ex p, Christy (1832), 2 
Dcac. & Ch. 166 ; Mont. & B. 362 ; 1 L. J. Bey. 
103, Ct. of R. 

Annotatiova : — Apld. Re Foxwell, Ex p. Poarco (1832), 1 

L. J. Roy. 109. Refd. Re Keasley, Ex p. Pennell (1841), 

2 Mont. 1). & Do G. 273 ; Re Agniew (1856), 27 L. T. O. 8. 

27. Mentd. Re Davison, Exp. Cbandlor (1884), 13 Q. B. D. 

50. 

.] — See, generally. Bonds, Vol. VII., pp. 

254, 255, Nos. 963-965. 

326. Judgment on simple contract debt.] — 

If one who is indebted in a simple contract debt 
give a bond to his creditor, or have judgment 
entered up against him upon it, the simple contract 
debt is merged in the higher security ; but merger 
can only be by a higher contract between the same 
parties. If, indeed, there be a collateral security 
taken between other parties for this same previous 
debt, & that security be i^ursued to satisfaction, 
it would then operate as a bar to the former debt, 
& so far as a merger of it, but not otherwise. — 
Bell v. Banks (1841), 8 Man. & G. 258 ; 3 Scott, 
N. R, 497 ; Drinkwater, 236 ; 6 Jur. 486 ; 133 
E. R. 1140 ; 8uh nom. Bell v. Hhuttleworth, 
10 L. J. C. P. 239. 

Annotations .—Refd. Kine v. Hoaro (1844), 13 M, Sc W. 494 ; 

Chotvvyud v. Allen, [m9J 1 Ch. 353 ; Isaacs v, Salbsteiu, 

{IfllCJ 2 K. B. 139. 

327. -,] — In an action on a bill of exchange 

by indorsee against drawer, deft, pleaded that 
before the indoi’sement to pltfs., judgment had 
been recovered against deft, by a prior indorser : — 
Held : a good plea, especially as it appeared that 
one of pltfs. was one of those by whom that judg- 
ment had been recovered. 

The general rule is, that the indorsee of an over- 
due bill takes it subject to all the equities to 
winch the party from whom he receives it was 
subject. The indorser of an overdue bill, who has 
recovered judgment upon it, can confer no title 
by indorsing it to parties who then, for the first 
cl^i-hn any interest in it (Patteson, J,). 

-^ter judgment has been recovered, the simple 
contract debt is merged in the judgment debt 
n r. Liddaman (1847). 10 L. T. 

• — Judgment entered 

•gainst linn.] — Where a firm is adjudicated bkpt. 


on a judgment debt recovered against the firm 
jointly, if the partners are also severally liable in 
respect of the same matter by reason, for instance, 
of its arising out of breach of trust, the several 
liability of the partners is not, solely by reason of 
the creditor having sued for & obtained a joint 
judgment, merged in such judgment, so as to 
preclude a proof by the judgment creditor against 
their respective separate estates. — Be Davison, 
Ex]^ Chandler (1884), 13 Q. B. D. 50 ; aub nom. 
Re Davison, Ex p, Blenkiron’s Executors, 60 
L. T. 635. 

Annotation ■■—Raid. Re King & Boesloy, Ex p. Horuer 

(1894), 64 L. J. g. B. 126. uct 

329. Consent judgment — Not filed under 

Debtors Act, 1869 (c. 62), s. 27.1 — Where an order 
is made by consent for judgment against a 
defendant in respect of a simple contract debt, 
such debt is not merged in the judgment, the 
judgment itself being void, because the consent 
order has not been filed as provided by Debtors 
Act, 1869 (c. 02), s. 27. — Vibart v. Coles (1800), 
24 Q. B. I). 364 ; 59 L. J, Q. B. 162 ; 62 L. T. 
551 ; 38 W. R. 359, C. A. 

330. Judgment on collateral security.] — A. & 
B., for a valuable consideration paid to tiiom, join 
with C., as their surety, in granting an annuity 
to D. ; & the three jointly, & any two of them 
separately, covenant that the three, or some or 
one of them, shall well & truly pay the annuity. 
A warrant of attorney, of oven date with the 
indenture, was also givc'n by the three as a col- 
lateral security ; & it was thereby declared that 
the judgment to bo entered up on the warrant of 
attorney should be considered as a further security 
to D. A. & B. afterwards became bkpts. : — Held : 
(1) D. might prove against the estate of A. & B. 
for the value of the annuity ; (2) the covenant 
to pay the annuity was not merged in the judg- 
ment. — Re Keasley, Ex p. Pennell (1841), 2 
Mont. D. <fe i)e G. 273 ; 5 Jur. 809 ; sub nom» 
Re Keaubley, Ex p, Pennell, 10 L. J. Bey. 77, 
Ct. of R . 

331. Effect of satisfaction of original debt.] — 

j Judgment was recovered in 1912 against a railway 
CO. for arrears of interest on some of its debenture 
I stock, but the Judgment was not satisfied. The 
said debenture stock, with all arrears of interest 
thereon, was purcliased by pltf., who also took an 
assignment of the judgment. The railway in 
question was by virtue of Railways Act, 1921 
(c. 55), of an absorption scheme made thereunder 
absorbed in, & its liabilities were transferred to, 
the Southern Railway. By that scheme it was 
provided that the registered holders of stock of 
the absorbed co. should become holders of stock 
of the Southern Railway in certain proportions 
in lieu of the stock of the absorbed co. held by them, 
& that the holders should be deemed to have 
accepted the stock allocated to them under the 
scheme “ in substitution for the stock of the 
(absorbed) co., held by them & in satisfaction of 
all claims thereunder including any arrears of 
interest.” In accordance with the scheme stock 
of the Southern Railway was allocated to pltf. 
in substitution for the debenture stock held by 
him in the absorbed co. Pltf. brought this action 
against the Southern Railway upon the judgment 
to recover (a) the amount of the judgment debt 
of which he was assignee, & (6) the statutory 
interest which had accrued due upon that judg- 
ment. 


upon a promifison 
• cf tiui purohase'J 
I by pltto. to deft. — 


so long as the Judgment stood, no 
action could be brought the 

original cause of action, which naa 


I become merged. — T oronto Dental 
I Oo. r. MoLamcn 

1 (1890), 14 P. R. 89.— CAN. 
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The judge gave judgment for defts. upon the 
claim under head (a) & for pltf. upon that under 
head (6). On appeal : — Held : the claim imder 
the jud^ent for the arrears of interest due on the 
debenture stock was not the less a “ claim there- 
under ” within the meaning of the absorption 
scheme because the debt had become merged in 
the judgment. The jud^ent was a security for 
the payment of tliat debt, & upon the extinguish- 
ment of the debt by reason of the absorption 
scheme the judgment was extinguished also ; 
the same consequence attached to the claim for the 
statutory interest upon that judgment. IHtf.’s 
claim therefore failed under both heads.— Aman 
V. Southern By. Co., [1920] 1 K. B. 09 ; 95 
L. J. K. B. 68 ; 134 L. T. 9 ; 42 T. L. R. 31 ; 70 
Sol. Jo. 42, 0. A. 

S82. Effect of covenant to pay Interest.] — In 

consideration of pltf.’s discounting a bill, deft., 
jointly & severally with D., undertook if the same 
was not paid at maturity to pay, as interest there- 
on, £20 for each month afterwards. The bill 
was not paid at maturity, & pltf. issued a writ 
against cleft., & by the indorsement thereon 
claimed the amount of the bill & interest at £20 
per month as per agreement ; but the declaration 
in the action was on the bill only, & contained no 
count upon the agreement or for interest, & pltf. 
recovered judgment by default for the amount 
of the bill only. Pltf. having brought a second 
action against deft, upon the agreement for 
interest : — Held : the action was maintainable 
for interest due before the judgment was recovered, 
but not for interest due subsequently to it. — 
Florence v. Jeningb (1857), 2 C. B. N. S. 454 ; 
26 L. J. C. P. 274 ; 30 L. T. O. S. 53 ; 3 Jur. N. S. 
772 ; 140E. K. 494. 

Annotations; — Oonsd. Ite Sneyd, Ex p. FowiiiffH (18^3), 

25 Cb. 1). 3.3H. Retd. He King: & BcohIcj . hx p. Kinjc 6c 

Beoaloy, [18«6] 1 Q, B. 181), Faber v. Latham (181)7), 

77 L. t. 1«8. 

833. ,] — A memorandum indorsed on a 

warrant of attorney stated tliat tlu‘ warrant had 
been given to secure the payment on June 2, 1864, 
of a sum of money, with interest thereon at the 
rate of £6 jier cent, jier month ; tliat judgment 
was forthwith to be entered up, & that if the debt 
& interest were not jiaid on the day aforesaid, 
execution was to issue. 1'he debt was not paid 
at the time named, A judgment was not entered 
up : — Held : after th(‘ day named for payment the 
debt carried interest at £4 per cent, per annum 
only. — Robinson v. Wood (1869), 18 W. R. 32. 

834 , ,] — A. executed an instrument ac- 

knowledging the receipt from B. of an advance of 
9,000 rupees, bearing interest at 18 per cent, per 
annum, which amount he promised to repay by 
monthly instalments until the whole amount, 
with interest, should be finally liquidated, the 
monthly interest to bo deducted from the instal- 
ment, & the balance to be applied towards the 
liquidation of the principal, & no assi^ed to B. 
as a security a policy of assurance on hia life, lie 
subsequently executed a similar instrument on 
the occasion of a further advance by B., the intei*est 
being at the same rate, but in that case the 
monthly instalments were not to commence until 
after the final liquidation of the former debt, & 
in the meantime ho promised to pay the monthly 
interest at the aforesaid percentage, &. the policy 
was again charged. B. hod I'ecovered judg- 
ment for the amounts due on these securities, with 
interest at 18 per cent, to the date of the judgment. 


The total amount due under the judgment, with 
interest at 4 per cent, from the date of it, & the 
taxed costs, had been paid to B., but he claimed 
interest at 18 per cent, imtil payment ; — Held : 
the covenants for the payments of interest were 
merely subsidiary to the covenants for the payment 
of the principal sums, & were merged in the judg- 
ment for the principal sums, & B. was only entitled 
to interest at 4 per cent, from the date of the judg- 
ment.— A rbuthnot 17. Bunsilall (1890), 62 

L. T. 234. 

Annotatiem Expld. & Difltd. Economlo Life Assoe. Soc. 

V. Usborno, [1902] A. C. 147. 

335 , ,] — ( 1 ) By a deed, £1,400 was ad- 

vanced to one Gye on the security of three life 
policies, whereby Gye covenanted to keep up 
the premiiuns & pay interest at 3 per cent, on the 
loan. By a covenant in the deed, which was made 
between M. of the one part, G. & L., sureties, of the 
second part, & Gye of the third part, G. & L. 
covenanted with M. “that they or one of them 
will, during the continuance of the present 
security, in the event of the premiums on the said 
policies ... & the interest in respect of the said 
principal sum of £1,400 not being paid, as to the 
premium within three days, & as to the interest 
v ithin thirty days, of their falling due by Gye . . . 
duly pay the premiums ... & also pay the 
interest on the said sum of £1,400. Judgment was 
recovered for the £1,400 against Gye: — Held: 
it operated as a merger with regard to the liability 
to pay iuture interest, & the surety was released. 
Scmble : there could be no merger of interest 
accrued before the judgment. 

(2) In the above covenant, the words, “ in the 
event of the premiums on the policies, & the 
interest . . . not being paid “ must be taken to 
mean, unless both premiums & interest are paid, 
liability shall attach in respect of so much as 
remains unpaid.— Faber v. Lathom (Earl) 
(1897), 77 L. T. 108. 

830 . Mortgage.] — In a mtge. of policies 

of assurance the mtgor. covenanted to repay the 
principal money & interest at 7 per cent, on a 
day certain, & to pay interest at that rate, “ so 
long as any part of the principal money should 
remain due upon the security ” of the mtge. deed. 
The mtgec. subsequently recovered judgment 
against the mtgor. for the amount due for principal 
& interest on the security, & the amount recovered 
by the judgment, with interest thereon at 4 per 
cent, from the date of the judgment, was paid to 
him — Held : notwithstanding the judgment, the 
mtgec. was entitled to recover upon his security 
the amount of the difference between 4 per cent. 
& 7 per cent, upon the amount of the judgment 
fi*om the date thereof. — Popple i;. Sylvester 
(1882), 22 Ch. D. 98 ; 52 L. J. Ch. 54 ; 47 L. T. 
329 ; 31 W. R. 116. 

AnnoUiixons ‘—-DiBtd. He Hiioyd, Ex p. Fowinjrs (1883), 25 

Ch. 1). 338 ; Aibiithnot r. Bunsilall (1890), 62 L. T. 234. 

Expld. Kconomio Life Asscc Soc r. l^sbomc, [1902] A. C. 

147. Reid. Faber V Lathom (1897), 77 L. T. 1G8. 

337 , .] — A mtge. deed contained a 

covenant by the mtgor. for payment of the 
principal sum on the expiration of six months 
next after a specified day together with interest 
thei'eon at 5 per cent. annum for the six months. 
There was a further covenant by the mtgor. that 
if the principal sum or any part thereof should 
remain unpaid after the expiration of the six 
months the mtgor. would so long as the same sum 
or any part thereof should remain unpaid pay to 
the mtgee. interest for the principal sum or for so 
much thereof as should for the time being remain 
unpaid at 6 per cent, per annum. After the 
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expiration of the six months the mtgee. recovered 
indgment against the mtgor. on the covenant 
for me principal sum & interest in arreor : — Heid . 
the covenant being merged in the judgment, the 
mtgee. was as from the date of the judgment 
entitled only to interest on the judj^ent debt 
at the rate of 4 per cent. & was not entitled under 
the covenant to interest at the rate of 6 per cent, 
on the principal sum. — Re Sneyd, Ex p, Fewinqs 
(1883), 25 Ch. D. 338 ; 53 L. J. Ch. 545 ; 50 L. T. 
109 ; 32 W. R. 352, O. A. 

Annoiaiifms : — Folld. Arbuthnot v. Bunslldll (1800), 62 L. T. 

234. Confd. Kconomlc Life Assoe. Soc. t*. Usborne, [1002] 

A C. 147. Reid. Faber v. Lathom (1897), 77 L. T. 168. 

Mentd. Wales v. Carr, [1902] 1 Ch. 860. 

33 g, Covenant to pay interest 

ancillary to covenant to repay principal.] — Whei-e 
a covenant for the payment of interest in a mtge. 
deed is an independent covenant, & not merely 
ancillary to the covenant for the payment of the 
principal, it will not be merged in a judgment. 

A mtge. deed contained a covenant “ that so 
long as the principal sum or any part thereof 
should remain unpaid ” the mtgors. would pay 
interest thereon at the rate of 6 per cent. The 
mtgors. made default, <te the mtgees. recovered 
judgment against them for piincipal & interest ; — 
II cM : the covenant did not merge in the j udgment, 
& the mtgees. were entitled to interest at the 
rate of 5 per cent, under the covenant, & not to 
4 per cent, only on the judgment debt. — Economic 
Life Assurance Society v. Usborne, [1902] 
A. C. 147 ; 71 L. .T. P. C. 3d ; 85 L. T. 587, 11. L. 
AnwicUinn : — Reid. Amau v. Southern Ily. (1925), 42 

T. L. H. 31. 

See, generally, Mortgage. 

339 . Debenture.] — A railway co., in the 

yeai 1804, issued debentures by which they bound 
themselves to pay a principal sum one year after 
the date of issue, with interest at 0 per cent. & 
charged the railway & undei*taking with the 
payment of the principal sum &; interest. Soon 
after the expiration of the year a debenture- 
holder brought an action against the co. & 
recovered judgment for the principal debt, interest 
A: costs. The co. was ordered to be wound up in 
1808, & the debenture-holder was admitted to 
prove for the judgment debt & interest at 4 per 
cent. The debenture-holder claimed to prove 
for an additiomil 2 per cent, on the original 
amount of the debenture from the date of the 
judgment : — Held : the original debt was merged 
in the judgment, & claimant was only entitled to 
interest on the judgment at 4 per cent. — Re 
European Central Ry. Co., Ex p. Oriental 
PINANCIAI. CORPN. (1870), 4 Ch. D. 33 ; 40 L. J. 
Ch. 57 ; 35 L. T. 583 ; 25 W. R. 92, C. A. 

Distd. Popple v. Sylvester (1882), 22 Ch. i). 

Apld. Re Sneyd, Ex p. Fewings (1883), 25 Ch. D, 

338 ; Arbuthnot Buasilall (1890;, 62 L. T. 234. Ezpld. 

Economic Life Assce. Soc. v. Usborne, [1902] A. C. 147. 

See, generally. Companies, Vol. X., pp. 811 
ei aeq. 

Balance order under Companies Act, 1862 
(c. 89) — Whether Judgment for purposes of merger.] i 


— See Companies, Vol. X., p. 921, Nos. 6314, 
6315. 

Judgment as a bar to action — On same cause of 
action.] — See Estoppel, Vol. XXI., pp. 198 et aeq. 
Res judicata.] — See Estoppel, VoL XXI., pp. 
159 et aeq. 


Sect. 7.— JUDGMENT AGAINST JOINT 
CONTRACTORS. 

340. Joint contractors Jointly & severally 
liable.] — Re Barrow & Geddes, Ex p, Christy, 
No. 325, ante. 

341. .] — Re Davison, Ex p. Chandler, 

No. 328, ante. 


Sect. 8.— JUDGMENT AGAINST ONE OR MORE 
OF SEVERAL JOINT CONTRACTORS. 

As a bar to proceedings against remainder.] — See 

Estoppel, Vol. XXI., pp. 218 et aeq. 

As a bar to proof against joint estate.] — Sec 

Bankruptcy, Vol. IV., p. 433, Nos. 3900, 3907. 


Sect. 9.~JUDGMENT AGAINST ONE OR MORE 
OF SEVERAL JOINT TORTFEASORS. 

As a bar to action against remainder.]— 

Estoppel, Vol. XXL, pp. 221 et aeq. 


Seui. 10.— FOREIGN JUDGMENTS. 

As defence to action— For same cause of action.] 

— See Conflict of Laws, Vol. XI., pp. 467 et aeq. 

Recognition.] — Sec Conflict of Laws, Vol. XI., 
pp. 444 et aeq. 


Sect. 11.— BY WAY OF ESTOPPEL. 

See Estoppel, Vol. XXI., pp. 140 et aeq. 


Sect. 12.— AS AUTHORITIES. 

Sec Pait XVII., post. 


Sect. 13.— OPERATION AS CONVERSION. 

See Equity, Vol. XX., pp. 301 et aeq. 


Sect. 14.— AVAILABILITY FOR GARNISHEE 
PROCEEDINGS. 

Sec Execution, Vol. XXI., pp. 618 ei aeq. 


PART IX. SECT. 7. 

b. JudomerU against joint aurctiea,] 
— In ^ action affainat the exors. of W. 
on a judgment obtained againat F. us 


shorJlI. & A. & W. as burollos for Iho 
sheriff : — Held : the judgment ob- 
tained against two or nioie was joint ; 
& a judgment rocovorod against two 


or more dofts. does not render them 
joint contract^ors. — Gii>chki«t v. Wei.- 
I.ER & Ahmouu (1864), 14 C. P. 404. — 
CAN. 
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Part X. — Amendment and Setting Aside. 

See Pbacticb. 

Part Xl.—New Trial. 

See Practice. 

Part XII. — Appeal and Rehearing. 

See Practice. 


Part XIII. — Enforcement of Judgments and Orders. 


Sect. 1.— JUDGMENTS. 

Sub-sect. 1. — English Judgments. 

A, By Action, 

(a) Whether Action lies, 

342. General rule.] — In trespass £300 damages 
were recovered & judgment tliereon ; Sc error 
brought in the Exchequer Chamber ; pending 
which i)ltf. brought an action of debt in this ct. 
for the £300. 

It [<he action of debt] well lies for the record 
itself is yet in this ct. & the writ of error is a 
supersedeas of the execution only {per Cur.). — 
Adams v, Tomlins (1604), 1 Lev. 153; 1 Sid. 
230 ; T. Kaym. 100 ; 83 E. R. 344 ; suh nom, 
Norton Sl Adams v. Thomlynson, 1 Keb. 827. 
Amointuma Anon. (1700), 11 Mod. lien. 78: 

PliIIlll)a V. Berry (1707), 1 Salk. 4()3. 

843. .] — Debt lies on a judgment after 

error brought. — D raper v, Bkidwell (1674), 
1 Mod. Rep. 121 ; 3 Keb. 330 ; 86 E. R. 779. 
Annotaium ; — Refd. Anon. (1092), 12 Mod. Rep. 48. 

344. .]— -Whore a ct. of competent juris- 
diction has adjudicated a certain sum to be duo 
from one person t o another, a legal obligation arises 
to pay that sum, on which an action of debt to 
enforce the judgment may be niaintainod. The 
same rule applies to inferior cts. in this country. 
Sc applies equally whether they be cts. of record 
or not (Parke, B.).— Williams v, Jones (1845), 
13 M. W. 628 ; 2 Dow. Sc L. 680 ; 1 New Pract. 

227 ; 14 L. J. Ex. 145 ; 4 L. T. O. S. 318 ; 
153B. R. 262. 

Annotations :--Consd. Godard v. Gray (1870), L. R. 6 Q. B. 

139 ; Nouvlon V. Freeman (1889). 16 App. Cas. 1. Reid. 

6 Q. B. 155; Rouslllon v. 

?i ’rf^onR* ^^^^1 » Aboulollv. Oppcnhelmor 

1^- ; Robins v. Robins, [19071 2 K. B. 

13 , Emannel v. Syiaou, [1908] 1 K. B. 302 : Harris v 
^\/80. Mentd. East & West India 
Gattke (1861), 3 Mao. & G. 
Staflordrtliiro Ry. v. Hall (li'il), 17 L. T. 

O. S. 2 ; R. V. L. & N. W. Ry. (185D. 3 E. & B. 413 ; 

London Gorpn. v. Cox (1867), L. R. 2 H^. L. 239. 

8^. In inferior court — Judgment of High 
Coi^.] ^An action does not lie in an inferior ct. on 
a judgment in the High Ct. — Middleton v, 
Wheotler (1093), Comb. 220 ; 90 E. R. 439. 

^ k!1b ^SSiTiu^* Otway v, Ramsay (1737), 3 L. J. O. S. 


County court.] — See County Courts, Vol. 
XIII., p. 481. 

846. Pending writ of error.] — ^Adams v. Tom- 
lins, No. 342, ante, 

347, .] — Draper v, Bridwbll, No. 343, 

ante, 

348. .] — Debt lies on a judgment pending 

a writ of error. — Anon. (1702), 7 Mod. Rep. 62 ; 
87 E. R. 3 096. 

849. Whether favoured by court.] — Debt on 
judgment not to be favoured. — Biddleson v, 
Whitel (1764), 1 Wm. Bl. 506 ; 96 E. R. 293 ; 
suh nom, Bidleson v, Whytel, 3 Burr. 1545. 
Annotations : — Mentd. Trlnder v. Watson (1764), & Burr. 

1666 : Bolither v. Gibbs (1767), 4 Burr. 2117 ; Sparkes 

V. O’Kelly (1808), 1 Taunt. 168. 

850. Whether alternative method avail- 

able — Execution.! — Crutchfield v, Sewords 
(1760), Barnes, ifO ; 94 E. R. 833. 

851. .] — (1) Interest cannot be 

recovered on a judgment if pltf. might by proper 
diligence have procured payment. 

(2) It is the duty of a person who recovers a 
judgment in a ct. of law to issue execution in 
the manner the law has provided. Sc not to bring 
an action upon it (Lord Tenterden, C.J.). — 
Bann V, Dalzel (1828), Mood. Sc M. 228 ; 3 0. 
& P. 370. 

Annotation: — As to (1) Reid. Ibbotson v. Fenton (1837), 

6 Ad. & El. 772. 

Compare No. 385, post, 

352. By specially indorsed writ.] — In an action 
on a judgment, pltf. may indorse the particulars 
on the writ of summons under C. L. P. Act, 1862 
(c. 76), s. 25, & on non-appearance, sign judgment 
\mder sect. 27. — Hodsoll v, Baxter (1858), 
E, B. Sc E. 884 ; 28 L. J. Q. B. 61 ; 31 L. T. O. S. 
356 ; 6 W. R. 686 ; 120 B. R. 739 ; auh nom, 
Baxter v, Hodsoll, 4 Jur. N. S. 656, Ex. Ch. 
AnnotatioTis : — ^Apld. Grant v. Easton (1883), 13 Q. B. D. 

302. Distd. Bttiloy v. Bailey (1884), 13 Q. B. D. 855. 

See^ generally t Practice. 

853. Against individual partners — Judgment 
gainst piu*tnership.] — Where pltf. has recovered 
judgment against a partnership firm in the name 
of the firm, he may bring his action on the judg- 
ment against the individual members of the firm 
without having recourse to the procedure provided 
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by R. S. C., 1876, Ord. 42, r. 8, in respect to the 
is^e of execution.— O labk v, Cttllen (1882), 
g Q. B. D. 355 ; 47 L. T. 307, D. 0. 

See, generally. Partnership. 

354. Against married woman — ^After unsatisfied 
execution against separate property.] — ^Where a 
judgment has been given before 1913 against a 
married woman, execution being limited to her 
separate property, & no stay has been planted, &> 
the judment remains unsatisfied, it is open to 
pltf. to bring a fresh action on the judgment & to 
recover judgment thereon for the purpose of 
founding bkpcy. proceedings agmnst the married 
woman under Bankruptcy & Deeds of Arrange- 
ment Act, 1913 (c. 34), 8. 12. Semble : however, 
s. 12 of that Act is retrospective so as to make 
such fresh action unnecessary. — Shaw v, Allen 
(1914), SO T. L. R. 631. 

See, generally. Husband & Wife, Vol. XXVII., 
pp. 252-254. 

855. Effect of agreement not to issue execution.] 

— If a man enters into a rule in K. B. not to sue 
execution upon a judgment, & brings an action 
of debt upon the judgment, it is a breach of the 
rule {per Cur.). — ^Anon. (1690), 2 Salk. 696 ; 
91 E. R. 504. 

356. What Judgments — Judgment of inferior 
courts.] — Williams v. Jones, No. 344, aiHe. 

County coiurt.l — See County Courts, 

Vol. XIII., p. 511. 


(6) Defences to Action, 

357. Matter not pleaded in former action — 
Matter available.] — Where a person who has 
become bkpt. is sued for a cause of action accruing 
before his bkpcy., & pending the suit & before 
trial obtains his certificate, he must plead it puis 
darrein continuance ; & if he neglects to do so, 
& judgment is obtained against him, he cannot 
plead his certificate to an action on such judg- 
ment. — Todd v, Maxfield (1820), OB. & C, 105 ; 
9 Dow. & Ry. K. B. 171 ; 108 E. R. 391. 

Annotaiion .—Reid. Rossi v. BaUoy (1868), L. R. 3 Q. B. 621. 

~ — .] — generally. Estoppel, Vol, 

XXI., pp, 174 et seq, 

858 , Matter not formerly available.] — 

In a former action by pltf. against deft., deft. 

E leaded never indebted, but afterwards withdrew 
is plea, on an agreement that mdgment should 
not be signed before May 8. On May 7, deft, 
registered a deed under the Bkpcy. Act, 1861 
(c. 134), 8. 192, containing a release from his 
creditors, but be did not plead it in the action. 
On May 8, pltf. signed judgment. In an action 
brought on the judgment : — Held : (1 ) the interval 
between the registration of the deed & the signing 
of judgment did not give deft, such an opportunity 
of pleadi]^ the deed as to disable him from 
availing himself of it in the second action ; (2) the 
agreement, under which the plea of never indebted 
was withdrawn, precluded deft, ft^om pleading 
other plea in the former action, & that he 
might, therefore, now avail himself of the deed. 

Qa. ; whether, supposing deft, had had the 
opportunity power of pleading the deed, & had 
negl^ted to do so, he could now avail himself of 
Weller (1867), L. R. 2 Exch. 183 ; 
36 L, J, Ex. 100 ; 16 L. T. 22 ; 16 W. B. 619. 

^ io, ( 1 ) Bald. Allen r. Carter (1870), L. H. 

— 0 — See, generally. Estoppel, Vol. 

XXI., np. I7rf, 179. 

Res JudieaU — As % bar to subsequent proceed- I 


ings.] — See, generally, Estoppel, Vol. XXI., pp. 
198 et seq, 

869. Writ of error pending.] — It is admitted 
that a plea [that a writ of error is pending] would 
be bad in an action of debt on a judgment (Lord 
Denman, C.J.). — Snook v. Mattock (1836), 6 
Ad. & El. 239; 2 Har. & W. 188; 6 Nev. &: 
M. K. B. 783 ; 5 L. J. K. B. 206 ; 111 E. R. 1156. 


j j 

490. Mentd. King v. Slnunomla (1845). 7 Q. B. , 
Thorp© V. Plowden (1848), 2 Kxch, 387 ; Garrard v. 
Tuck (1849), 8 C. B. 231 ; Withers v. Parker (1859), 
4H. &N. 810. 


— jcv«7au« ouniuijy ’ 


360. .] — Trespass for mesne profits between 

July 10, 1820, & the commencement of the suit. 
Pleas : (a) That pltf. was not possessed of tlie 
premises ?nodo et forma, (5) That the premises 
were the soil & freehold of deft, during all the time, 
etc. Replication, by way of estoj^pel, to each 
plea, that, after July 10, 1826, pltf. commenced 
an action of ejectment for recovery of the same 
promises on a demise laid July 10, 1826, for four- 
teen years, & a demise laid Dec, 26, 1831, for seven 
ye>ars, & an ouster on Dec. 27, 1831, & had judg- 
ment to recover his said terms ; concluding with 
a prayer of judgment if deft, ought, during the 
said terms, to be admitted, etc. : — Held: (1) the 
replication was good ; (2) a rejoinder, stating 

that no writ of execution was over issued, nor had 
pltf. ever had possession of the premises, but that 
a writ of error upon the judgment was still pending 
<te undetennined, was bad. — Dok v, Wright 
(1839), 10 Ad. & El. 763 ; 2 Per. & Dav. 672 ; 
113 E. R. 289. 

Annotaiions : — As to (1) Reid. Doo r. Wollsnmn (1848). 
2 Exch. 368 ; Fr(‘Oiaan v. Cooko (1848), 2 Exeh. 654 »* 
Matthew v. Osborn© (J853), 13 0. Ji. 919 ; Wlllvliison v. 
Kirby (1854), 15 0. B. 430 ; Foversliam u. Kinorson (1855), 
11 Exch. 385. As to (2) Refd. Bathor v. Brayno (1840), 
7 C. li. 816 ; Burnaby v. Earl© (1874), L. R. 9 Q. B. 490. 
Oencrally, Mentd. WaUirs v. Waters (1848), 2 Do O. & Hm. 
691 ; Ryan v. Clark (1849), 14 (^. B. 65; Litchfield v. 
Ready (1850), Exch. 939; Doo v. Challls (1861), 17 Q. B. 
166. 

Judgment obtained by fraud — Foreign Judgment.] 

— See Conflict of Laws, Vol. XI., pp. 456, 457. 


{c) Costs, 

See Practice. 


B, By h Execution, 

See, generally. Execution, Vol. XXI., pp. 415 
et seq. 

Whether leave necessary.] — See Execution, 
Vol. XXI., pp. 424 el seq. 

Particular forms of execution — Writ of fieri 
facias.] — See Execution, Vol. XXI., pp. 470 et 
seq, 

Writ of eleglt.]— .SVc Execution, Vol. 

XXI., pp. 556 et seq, 

Writ of capias ad satlsficlendum.] — See 

Execution, Vol. XXI., pp. 580 et seq, 

Writ of delivery.] — See Execution, Vol. 

XXI., pp. 583 et seq, 

Writ of possession.] — See Execution, Vol. 

XXI., pp. 583 et seq, 

Writ of sequestration.] — See Execution, 

Vol. XXI., pp. 591 et seq. 

Equitable execution — ^Appointment of receiver.] 

— See Receivers. 

C, By Charging Order. 

361. Judgment for payment at future date.] — 

Baonall V, Carlton, No. 312, ante. 

See, generally, Execution, Vol. XXI., pp. 647 
et seq. 
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Sect. 3. — Judgments: Suh-secU 1 , D., d:Q»; 

8id)-8ect. 2. Sects. 2 3 : Svib-sects, 1 <fe 2.] 

D, By Garnishee Proceedings, 

See, generally, Execution, Vol. XXI., pp. 623 
et seq,, Nob. 2089 et seq. 

E. By Proceedings in Bankruptcy, 

See, generally, Bankruptcy, Vol. IV., pp. 90 
et seq, 

F, Under Judgments Extension Act, 1868. 

See Conflict of Laws, Vol. XI., pp. 469 et seq, 

G, By Attachment and Committal, 

See Contempt of Court, Vol. XVI., pp. 46 et 
seq. 


Sub-sect. 2. — Foreign and Colonial 
Judgments. 

Whether enforceable In England.] — See Con- 
flict OF Laws, Vol. XI., pp. 444 et seq. 

Mode of enforcement.] — See Conflict of Laws, 
Vol. XI., pp. 466, 467. 


Sect. 2 . — DECREES. 

862. Whether within Judgments Act, 1838 (c. 
110), 8 . 18 — Decree for specific performance — 
Payment of purchase-money.] — Decree for specific 
perfoimanco, with references to the Master to 
compute interest & tax costs, & ordering deft, 
to pay purchase-money & interest costs when 
ascertained : — Held : this constituted a judgment 
debt. 

The decree in this case was of a liigher nature 
than a mere judgm(‘nt or decree quod compuiei. 
It was substantially an order to pay a definite 
sum a final adjudication. It must be placed on 
the footing of a judgment (Knight Bruce, V.-C.). 
— Beaufort (Duke) v, Philliph (1847), 1 De 
G. & 8 m. 321 ; 9 L. T. O. 8 . 352 ; 11 Jur. 600 ; 
63 K. K. 1087. 

Annotations : — Distd. (^lunlvvlck r. HoK (1850), 8 Do O. IM. 
^ G. 684 ; Garner v. (1868), ‘27 L. J. Ch. 483. 

Retd. Taylor r. Roo, I181G1 1 (^h. 41.3, 

303 . Unascertained sum — Decree for ac- 

count.] — A decree for payment of what shall bo 
found due to pltf. upon an account directed by 
the decree does not entitle him to a charging order 
under above sect. — Chadwick v. Holt (1856), 8 
De G. M. k.0, 584 ; 26 L. J. Oh. 76 ; 27 L. T. O. 8 . 
286 ; 2 Jur. N. 8 . 918 ; 4 W. B. 791 ; 44 E. 11, 
515, L. JJ. 

Amwtation Consd. Clurkc i\ Clarke (1873), L, II, 3 P. & D. 
57. 

Foreign and colonial decrees.] — See Conflict 
of l^ws, Vol. XL, pp. 470, 471. 


8kc t. 3.— orders. 

8 UB-SECT. 1. — In General. 

See, now, 11. 8 . C., Ord. 42, r. 24. 

864. Whether within Judgments Act, 1888 
(o. 110), 8. 18 — ** Costs, charges 6c expenses.”] — 

( 1 ) The above Act does not authorise a party to 
issue execution for money awarded by an arbi- 
trator. 

(2) The words “ moneys or costs, charges or 


expenses,” in the above sect, mean inoney decreed 
or ordered to be paid, together with the costs, 
etc., to be ascertained on taxation by the officer 
of the ct., & no order to pay costs is requisite after 
taxation.— Jones v, Williams (1841), 8 M. & W. 
349 ; 9 Dowl. 702 ; 10 L. J. Ex. 263 ; 6 Jur. 
896 ; 151 E. R. 860 ; previous proceedings (1839), 
11 Ad. & El. 176. 

Annotations: — As to (1) Retd. Haro v, Fleay (1861). 16 Jur. 
1038. As to (2) Confd. Taylor v. Roe, [1894] 1 Ch. 413. 
Reid. Doe d. Harrison v. Hajnpson (1847), 4 C. B. 745 ; 
He Lilley v. Harvey (1849), 14 Q. B. 403 ; Wldgery v. 
Tepper, Hall v. Tepper (1877), 6 Oh. D. 364. Omerally, 
Mfmfil. Nnjth v. Swinburne (1842). 3 Man. & Q. 853. 


305 . Order for payment into court.] — 

Semble : an order of a ct. of equity for the payment 
of money into the bank in the name of the 
Accountant-General, to the credit of a cause 
depending in that ct., is not an order to which the 
effect of a judgment is given by the above sect. — 
Gibbs v. Pike (1841), 8 M. & W. 223 ; 9 Dowl. 
731 ; 10 L. J. Ex. 309 ; 151 E. R. 1019 ; subse- 
quent proceedings (1842), 9 M. & W. 351. 

300 . Order for payment of solicitor’s bill — 

After taxation.] — By rule of ct., the costs of an 
attorney against his client were referred to taxa- 
tion by the master, on the usual undertaking to 
pay what should be found due. The master 
having made his allocatur, & the money not haying 
been paid, the ct. made an order that the client 
should pay the money, but that the attorney 
should abandon his right to move for an attach- 
ment ; the purpose of applying for such order 
being that the attorney might become a judgment 
creditor under the above sect. — Neale v, Postle- 
thwaite (1841), 1 Q. B. 243 ; 4 Per. ifc Dav. 623 ; 
Woll. 144 ; 10 L. J. Q. B. 134 ; 5 Jur. 747 ; 113 


E. n, 1122. 


Annotations: — ^Refd. Ilodwon v. Patterson (1842), 4 Man. 
& G. 333 ; Doe d. Harrison v. Hampton (1847), 4 C. B. 
745. Mentd. Wilson v. Foster (1843), 6 Man. & G. 149. 
See, generally. Solicitors. 

307 , Costs — Under interpleader order.] — 

A paiiy entitled to costs under an interpleader 
order is not bound to take out execution under the 
Interpleader Ac t, 1831 (c. 58), s. 7, but may make 
the order a rule of ct., take out execution under 
the above sect. — Cetti v, Bartlett (1842), 
9 M. & W. 840 ; 1 Dowl. N. S. 928 ; 11 L. J. Ex. 
293 ; 152 E. R. 356. 

Annotation : — ^Refd. Daniel v. Barry (1843), 12 L. J. Q. B. 
113. 

Sec, generally, Interpleader, Vol. XXIX, pp. 497 
ct seq. 


308 . Costs of the day.] — Where deft. 

had obtained a rule for the costs of the day for not 
proceeding to trial, & the master, by his allocaiur, 
indorsed on the rule, had ascertained the amount 
of such costs, the ct. thought it unnecessary to 
^•ant deft, a rule foi* the payment of that amount, 
in order to entitle him to issue execution for it 
under the above sect. — Hodson v, Patterson 
(1842), 1 Man. & G. 333 ; 134 E. B. 136 ; sub nom, 
Hodgson v, Patterson, 5 Scott, N. R. 76 ; 11 
L. J. V, P. 289. 


Annotations : — ReM. Wripflit v. Burroughes (1844), 13 L. J. 

Q. B. 248 ; Doe d. Hamsou r. Hampson (1847), 4 C. B. 

745 ; Taylor r. Roo, 11894] 1 Ch. 413. 

309. Interlocutory order.] — T aylor 

V, Roe, No. 372, post, 

370. Unascertained sum.] — The ct. re- 

fused to make an order, imder the above sect., 
for the payment of a sum alleged to have become 
pavable imder an award, where the monejr was 
not ascertained to be due 6c payable at the tune of 


PART XIll. SECT. 8, SUB-SECT. 1. 

0. Jlhdy of court to enforce — VMU 
set aside^Kven when wrong ,\ — Wham 


Uie ct. hav^ jurisdiction over iho It is the duty of the ct. to enforce it. — 
subjeot matter makes a wrong order, Nisbrt v. Nisbet (1898), 24 V. L. R. 
nevertheless, while such order stands, 340.— AU8. 
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the making of the award. — G raham v. Darcey 
( 1848), 0 C. B. 537 ; 6 Dow. & L. 385 ; 18 L. J. 
C. P. 01 ; 12 L. T. O. S. 149 ; 136 E. R. 1358. 

371. Order against executor — ^To make 

good sum to estate.] — (1) A decree in the ct. of 
equity, registered in the Ot. of Common Pleas, 
under the above Act, declared that the exor. of a 
testator was liable to make good to testator’s 
estate a certain sum of money, & that the exor. 
should be charged with the amount in his account 
of the personal estate : — Held : this decree did not 
constitute a judgment debt. 

(2) In a suit to administer the estate of the 
deceased exor., a decree, registered under the 
above Act, directed that an account should be 
taken of what was due to testator’s estate, & that 
pitf. should go in & prove as a creditor for the 
amount certified to be so due : — Held : pltf. could 
not claim as a judgment creditor, & was not 
entitled to any priority over specialty & simple 
contract creditiirs. — Garner v. Brigos (1858), 27 
L. J. (’ll. 483 ; 31 L. T. O. S. 88 ; 4 Jur. N. S. 
230 ; 8vh nom. GARNER v. Briggs, Garner v, 
Moohe, (S W. R. 378. 

Annotation Refd. Taylor Ron, [1891] 1 Ch. 413. 

372. Interlocutory order — For payment of 

costs.] — An interlocutory order dii'ecting the pay- 
iriont of costs by one person to another comes 
within tlie above sect., &, carries interest on the 
costs thereby awarded as from the date of such an 
order, — Taylor v. Roe, (1894] 1 Gh. 413; 83 
L. J. Ch. 282 ; 70 L. T. 232 ; 42 W. R. 428 ; 38 
Sol. Jo. 142 ; 3 R. 306. 

Annohttutn : — Mentd. Slira(?cr v. 11921) 1 K. R. 

To carry interest .] — See Nos. 420-430, 140- 

447, po8t. 


26 L. T. O. 8. 275 ; 2 Jur. N. 8. 403 ; 4 W. B. 802 ; 
150 E. B. 1055. 


Annotations •— Apld. Marbolla Iron Ore Co. v. Alien (1878). 

® ^Conad. Bailey r. Bailey (1884), 13 
Q. B. D. S55. Refd. Soldon v. Wilde, [1910] 2 K. B. 0. 


878. Order on Judgment by House of 

LtOrds.] — An action will lie on an order of the House 
of Lords directing an unsuccessful applt. to pay 
resp.’s costs. 


Deft. A. was trustee in bkpey. of B., who had 
before his bkpey. given notice of appeal to the 
House of Lords against a judgment of the Ct. of 
Exch. Chamber in favour of pltfa., against whom 
B. had brought an action, & obt^iinod judgment 
in the ct.^ below. Deft, having botm added as a 
co-pltf. with B. by an order made in the action 
after his appointment as trustee in the bkpey., 
prosecuted as applt. the appeal to the House of 
Lords. The House of Lords dismissed the appeal, 
<fe fui'ther ordered “ tliat applt. A., trustee in 
bkpey. of api)lt. B., do pay or cause to be paid to 
resps. their costs ” : — Held : pltfs. could maintain 
an action upon this order, &; it impo.sod a personal 
liability upon A. — Marbella Iron Ore Co. v. 
Allen (1878), 47 L. J. Q. B. 801 ; 38 L. T. 815 ; 


42 J. P. 879. 

Annotation .* — Refd. West Haul Union (JrdiiH. v . St. Mattho^^, 
Bethnal Green. [1895] 1 Q. B. 002. 


379. Interlocutory order.] — Where the 

ct. has made an interlocutory order for payment 
of costs, the party to whom th(‘y are payable may 
maintain an action to recover the amount from 
the party ordered to jiay the costs, may issue 
a bkpey. notice against him upon a judgment so 
obtained. — He FIoyd, Hx p. McDekmoti', [1895] 

1 Q. B. 811 ; 81 L. J. Q. B. 439 ; 72 L. T. 348 ; 

2 Mans. 188; U R. 384. 


373. Leave to enforce — Whether necessary.] — 

R is not necessary to apply for leave to issue 
('xccut)on upon a judge’s order, under the above 
sect. Rut sernble : a demand of the costs should 
be made before execution issued.— Wallib v. 
Sheffield (1839), 7 Dowl. 793 ; 9 L. J. Ex, 2 ; 
3 Jur. 1002. 

374. Under Courts (Emergency Powers) 

Act, 1914 (c. 19), s, 1 (1), rule 2 (1)— To what court 
application.] — By the above rule, the ct. to which 
an application is made under s. 1 ( 1 ) of the Act for 
leave to enforce an order for the payment of money 
shall be the ct. by which the order has been made 
or in which it is being sought : — Held : where the 
ct. to wJiich the application must be made is the 
tx. of Appeal, that CT. will refer the facts to a 
master for inquiry &, report, & will act on such 
repoH. — Evans v. Main Colliery Co., Ltd. 
(1914), 81 T. L. R. 127, C, A. 

375. By counterclaim.] — Philpott v. Leiiatn, 
-No. 378, post. 


Sub-sect. 2. — By Action. 

See R. S. C., Ord. 42. r. 24. 

9^*^®** ^9^ payment of costs.] — Costs pay- 
aoJe under a judge’s order can be recovered by 
counterclaim. — ^Philpott v. Lehain 
(1876), 35 L. T. 855. 

^»n^M^;~Apld. Norton v. Gregory (1895), 73 L. T. 

«’• George, [1896] 1 Q. B, 48. 

TK — Order of Judicial Committee — 

w ®®Ui*teral proceeding to pending sult.i — 

uebt ^ Ue on the final order of the Judicial 
ommittee of the Privy Council for payment of 
costs, notwithstanding the order is m^e in a 
p^eedmg collateral to the original suit ; & that 
T frUi ’“‘determined. — HirrcHiKSOif v. Gil- 
(1866), 11 Exch. 798 ; 25 L. J. Ex. 103 ; 


Annotahons : - -Refd. Norton r. (troprory (1895), 73 L. T. 
10; ITitchott V. ErifrliKli A Sjndloato, [1899] 

2 Q. B. 428 ; Savlll u. Dalton, [1915] 3 K. 11. 174. 

380. Order of Probate Division.] — In 

an action in the Probate Div. an order was made 
by the remstrar that proceedings should be 
discontinued, & tliat deft, should pay pltf.’s taxed 
costs. The costs wei’e taxed, & an order was 
made by the Jh*esident of the Probate Div. that 
deft, should pay to pltf. £127, the amount of the 
taxed costs. I’itf. sued deft., in the (^. B. Div., 
upon a specially indorsed writ, to recover that sum 
of £127, &[> obtained leave to sign final judgment 
under R. S. (’., Ord. 14 :~Held : an action could 
be brought in the Q. B. Div., upon the order 
of the Probate Div., & leave to sign final judgment 
under Ord. 14 was properly given. — N orton v. 
Gregory (1895), 73 L. T. 10 ; 11 T. L. R. 439 ; 
14 R. 735, C. A. 

Anw)tfiiions : — Coiisd. llobiriH v. Hobinri, [1907] 2 K. B. 13, 
Refd. Gotlfruv t\ Goorgo, [1890] 1 0. B. IH; Ivlmcy v. 
Ivimey, [1908] 2 K. B. 200. 

381. By solicitor — On application to strike 

off rolls.] — An action will lie upon an order of the 
ct. by which a sfJr. is ordered to pay the costs of 

I an application to strike him off the i*olIs, not- 
j withstanding the fact that an unsuccessful applica- 
tion to attach him for disobedience to the order 
has been made by the person to whom he was 
ordered to pay the costs. — Godfrey v, George, 
[1896] 1 Q. B. 48 ; 65 L. J. Q, B. 249 ; 44 W. B. 
245 ; sub nom, (joDFRBY v, G., 73 L. T. 599 ; 
40 Sol. Jo. 117, C. A. 

Annotaik/na : — Clonid. Furber v. Taylor, J1900) 2 Q. B. 719. 
Ezpld. Ivlmoy v. Iviraoy, (1908) 2 K, B. 200. Consd. 
Holdon V. Wilde, 11911] 1 K. B. 701. Refd. Pritchett r. 
English & Colonial Syndioato, [1899] 2 Q. B, 428 ; Savlll 
V. Dalton, (1915J 3 K. B. 174- 

382. On motion for attachment.] — 

An order waa made by a judge in the Gh. Div. 
that deft., a solr,, should pay to pltf., the costs 
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of a motion by pltf. for the attachment of deft, for 
contempt of ct. in not having delivered to pltf. 
a bill of costs pursuant to an order for taxation 
of costs. The costs of the motion having been 
taxed, pltf. sued deft, in the K. B. Div. to recover 
the amoimt thereof : — Held : the order for costs 
was not made in a criminal or quasi-criminal 
matter &; the action was maintainable. — Seldon 
V. Wilde, [1911] 1 K. B. 701 ; 80 L. J. K. B. 
282 ; 104 L. T. 194, C. A. 

Annotation: — Consd. Scott v. Scott, [1912] P. 241. 

883. Order of county court.] — An action is 

not maintainable upon an order of a county ct. 
for payment of costs. — Fuiibbr v. Taylor, [1900] 

2 Q. B. 719 ; 09 L. J. Q. B. 898 ; 83 L. T. 308 ; 

48 W. 11. 689, C. A. 

Annotation : — Consd. Savlll v. Dalton, fl915]3K. B. 174. 

884. Order of Divorce Court.] — An action 

in the K. B. Div. will not lie to recover a sum 
payable for costs under an order of the Divorce 
Ct., but such order can only be enforced by the 
methods proscribed by the Divorce rules & regula- 
tions. — IviMEY 1 ). IviMEY, [1908] 2 K. B. 260 *, 77 
L. J. K. B. 714 ; 99 L. T. 75 ; 02 Sol. Jo. 482, 

C. A. 

Annotation : — Refd. Loavis v. Leavls, [1921] P. 299. 

385. Garnishee order.] — 4.n action for debt will 
lie on a garnishee order, but should not bo resorted 
to if tlie amount can be recovered by execution 
under li. 8. 0., Ord. 45, r. 3. 

A garnishee order absolute had been obtained, 
under Ord. 45, r. 3, against a limited co., having 
propt rty abroad, but none in this country on which 
execution could be levied : — Held : under B. 8. C., 
Ord. 42, r. 24, the garnishor could maintain an 
action on the garnishee order for the debt thereby 
ord(‘red to be paid to him by the co., the garnishees, 
with a view to liis presenting a petition, as a judg- 
ment creditor, for winding up the co. — Pritchett 
V. English & Coloniai. Syndicate, [1899] 2 
Q. B. 428 ; 08 L. J. Q. B. 801 ; 81 L. T. 200 
47 W. B. 577 ; 43 Sol. Jo. 002, C. A. 

Annotations "Reid. Fiirbcr v. Taylor, (1900] 2 Q. B. 719 . 
UoIhho Tuylor, [1905] 2 K. 13. 008 ; ISavill v. Dalton, 
[1915] 3 K. Il 174. 

386. Order for payment of alimony — Alimony 
pendente 11 te.] — An order to .sign final judgment 
under B. S. C., Ord. 14, r. 1, will not be made 
where the action is for arrears of alimony pendeyite 
life, payable under an order of the Probate & 
Divorce Div. — Bailey v. Bailey (1884), 13 
Q. B. D. 855 ; 53 L. J, Q. B. 583, C. A. ; affg., 
50 L. T. 722, D. 0. 

Aniwtaiums Consd. Ke Otway, Ex p. Otwav (1888), 58 
L. T. 885; Westmoreland Uroon & Blue Slate Co. v. 

^ ^ Expld. Norton v. Gregory 

w Ta Apld* Bobiufl V. Robing [1907] " 
K. B. 1,3. Expld, l\lniOY v. Ivlmey, [1908] 2 K. 13. 260 
Beatty v. Beatty, [19241 1 K. B. 807. Reid. Linton t 
239 ; Clialk, Webb Tennent 
(1887), 57 L. T. 698 ; Seldon v. Wilde, [1910] 2 K, B. 9 
LoavlH v. LeaviB, |1921] P. 299. Mentd. Watkins t\ 
Watkins (1890), 12 T. L. 11. 165. 

387. Arrears of permanent alimony.] — 

No action will lie in the K. B. Div. to recover 
arrears of permanent alimony payable under an 
order of the Probate & Divorce Div., such an order 
not being a final iSr conclusive judgment upon which 
an action of debt to enforce it may be maintained. 
— Bobtns V. Robins, [1907] 2 K. B. 18 ; 76 
L. J. K. B. 049 ; 96 L. T. 787 ; 23 T. L, R. 428. 

^ Beatty, [1924] 1 K. B. 807. 

Mentd. Jeffries v. Jeffries (1907), 61 Sol. Jo. 468. 

^888. Arrears due at husband’s death.] — 

Where an order has been made against a husband 
for judicial separation & for payment of alimony. 


his widow may recover against his estates if 
solvent, any arrears of alimony due at his death. 

Because the ct. to deal with the order during the 
husband’s lifetime is the Divorce Ot., that is, in 
my judgment, no reason for holding that arrears 
cannot be enforced as a debt after the jurisdiction 
of that ct. has come to an end by reason of the 
husband’s death (Sargant, J.). — Be Stillwell, 
Brodrick V. Stillwell, [1916] 1 Oh. 305 ; 85 
L. J. Oh. 314 ; 114 L. T. 604 ; 82 T. L. R. 286 ; 
00 Sol. Jo. 322. 

Annotations : — ^Apld. He Natera, Alnger v. Natere (1919), 
88 L. J. Ch. 621. Polld. FlnnaDiTRoyal. [1925] 1 K. B. 
681. Refd. Maoonaohie v, Maconachle, Maoonachlo v. 
Moconachic & Blake (1916), 33 T. L. R. 60. 

See, generally. Husband & Wipe, Vol. XXVII., 
pp. 640 ei aeq., 604, 606. 

889. Order for payment of money — Order of county 
court — Exercising bankruptcy Jurisdiction.] — An 

action is maintainable upon an order for the pay- 
ment of money made bjr a county ct. in the 
exercise of its bkpey. Jurisdiction. — Savill v. 
Dalton, [1915] 3 K. B. 174 ; 84 L. J. K. B. 1683 ; 
113 L. T. 477 ; 59 Sol. Jo. 662 ; [1915] H. B. R. 
164, C. A. 

Balance order.] — See Companies, Vol. IX., p. 
921, Nos. 6314, 6315. 

Whether writ may be specially indorsed.] — See 

Practice. 

Judgment against debtor & surety — Time given 
after Judgment.] — See Guarantee, Vol. XXVI., 
183, Nos. 1407, 1408. 


Sub-sect. 3. — ^By Execution. 

See, generally. Execution, Vol. XXI., pp. 415 
et aeq. 

Whether leave necessary.] — See Execution, 
Vol. XXI., pp. 424 et aeq. 

Particular forms of execution — Writ of fieri 
facias .] — See Execution, Vol. XXI., pp, 470 
et aeq. 

Writ of elegit.] — See Execution, Vol. 
XXI., pp. 666 et aeq. 

Writ of capias ad satisfaciendum .] — See 

Execution, Vol. XXI., pp. 580 et aeq. 

Writ of delivery .] — See Execution, Vol. 


XXI., pp. 683 et aeq. 

Writ of possession.]- 

XXI., pp. 585 et aeq. 

Writ of sequestration.]- 

Vol. XXI., pp. 591 et aeq. 

Equitable execution — Appointment of receiver.] 
— See Receivers. 


-See Execution, Vol. 


-See Execution, 


Sub-sect. 4. — By Proceedings in Bank- 
ruptcy. 

Whether a “ final judgment .”] — See Bank 
RUPTCY, Vol. IV., pp. 90 ei aeq.; &, generally, 
Pait II., Sect. 2, ante. 


Sub-sect. 6. — By Charging Order. 

See, generally. Execution, Vol. XXI., pp. 647 
et aeq. 


Sub-sect. 6. — By Garnishee Proceedings. 
See, generally. Execution, Vol. XXI., pp. 628 
ei aeq.. Nos. 2089 ei aeq. 
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Part XV. — Satisfaction of Judgments and Orders. 


fitrB-SBCT. 7. — ^UNDBR JUDOMENTS EXTENSION 
Actt, 1868. 

See CoNPLiOT op Laws, Vol. XI., pp. 469 et aeq. 


Sect. 3.— TIME FOR ENFORCING. 

See, generally. Limitation op Actions. 


Sub-sect. 8. — Bt Attachment and Committal. 

See, generally. Contempt op Court, Vol. XVI., 
pp. 38 et aeq,, 40 et aeq. 


Sect. 4.---COSTS. 
See Practice. 


Part XIV. — Registration. 


Of judgment.] — See, generally. Execution, Vol. 
XXI., pp. 560 et aeq, ; Executors, Vol. XXIII., 
pp. 353, 354 ; & see, now. Law of Property Act, 
1925 (c. 20), s. 196 (3) ; Land Charges Act, 1925 
(c. 22), ss. 6, 7. 

In Middlesex.] — See Execution, Vol. 

XXL. pp. 567, 568, Nos. 1429-1431. 

390. In Yorkshire.] — In 1848, A.’s judgment 

was obtained & registered in Yorkshire. 


In 1860, B.’s judment was obtained Sc regis- 
tered both in Yorkshire & in the Common Pleas. 
After this, A. for the first time registcTod his judg- 
ment in the Common Pleas : — Held ; A.’s judg- 
ment had priority over B.’s as to lands in York- 
shire. — Neve v. Flood (1804), 33 Beav. 666 ; 4 
New Bep. 207 ; 34 L. J. Ch. 89 ; 10 L. T. 520 ; 
10 Jur. N. S. 607 ; 12 W. R. 897 ; 55 E. K. 527. 

Of Us pendens.] — See Land Charges Act, 1925 
(c. 22), ss. 1-3 ; Sale of Land. 


Part XV. — Satisfaction of Judgments and Orders. 


391. What amounts to — Whether cross de- 
mand.] — ^By satisfaction of a judgment is meant 
that the judgment is discharged by money paid on 
account of the judgment, not the existence of a 
cross-demand against the judgment creditor 
(Parkb:, B.). — Cooke v. Crofts (1843), 1 Low. & 
L. 360 ; 1 L. T. O. S. 316 ; 7 Jur. 679. 

392 . Whether payment into court.] — 

Crawford v . Scott (1843), 1 L. T. O. S. 432. 

393. Judgment as security for larger sum 

than nominal amount — Payment of nominal 
amount.] — Left, being indebted to pltf. in the sum 
of £1070, agreed to allow a judgment he had before 
given for £500 to stand as security for the payment 
of the £1070. After the passing of Judgments 
Act, 1835 (c. 110), a third person purchased deft.’s 
land with notice. Left, afterwards died : — Held: 
deft, in his lifetime would not have been entitled 
to have saUsfaction entered on the roU on payment 
of £500 & interest, & a purchaser with notice stood 
m the same position. — Crafts v, Wilkinson 
(1843), 4 Q. B. 74 ; 3 Gal. & Lav. 280 ; 12 L. J. 
Q. B. 153 ; 7 Jur. 105 ; 114 E. R. 825. 

Seizure by sheriff — Under writ of fieri 

facias.]— Execution, Vol, XXI., p. 508. 

394. Whether presumed — After lapse of time.] 

Where a judgment is still standing out, & no 

satisfaction entered, this ct. will not, merely on a 
presiunption from length of time, decree it to be 
^t^fied. — Kemys V, Ruscoaib (1740), 2 Atk. 45 ; 
^0 Jji. K. 424. 

8^. Twenty years.] — Twenty years 

auords a presumption of payment on a judgment. 


— CuRTiES V. Fitzpatrick (1790), Peake, Add. 
Cas. 92, N.P. 

396. Entry of — Nunc pro tunc — After death of 
plaintiff — Satisfaction acknowledged.] — Lahlovv 
V, Wharton (Luke) (1739), Barnes, 258 ; 91 E. K. 
904. 

397. .] — Pltf. obLdn(‘d judg- 

ments against deft, in two actions in this ct., 
& deft, obtained a judgment against i)ltf. in itio 
Ct. of K. B. ; — Held : deft., upon acknowk‘dging 
satisfaction for the amount of the judgiiients in 
this ct., on the judgment she hiul obtained against 
pltf. in the Ct. of K. B., might enter satisfaction 
on the judgment rolls in the two actions in this 
ct., although pltf. had died, Sc more tlian two years 
had elapsed before judgment had boon entered 
up against her in the Ct. of K. B., the verdict 
having been obtained in her lifetime, subjt'ci to a 
reference, & a rule nisi to reducti the damages 
awarded by the arbitrator being pending at the 
time of her death. — Bridges v. Smyth (1831), 8 
Bing. 29 ; 1 Lowl. 242 ; 1 Moo. & S. 93 ; 1 L. J. 
C. P. 33 ; 131 E. R. 311. 

Annoiatiom .’—Consd, MIR'h v. BoukIi (1840), 0 Tj. I’* 

32,'>. Refd. Oroen v. ('obden (18.37). 4 Hcoft, 4H6. Menta. 

, Scott r. Do Itlchobourg: (1851), 11 C. U. 447. 

398. Proof of satisfaction — Plaintiff 

abroad.] — Wliero a judgment has been satisfied. Sc 
pltf. is out of the country, so that the usual warrant 
to enter up satisfaction on the roll cannot be 
obtained, deft, must clearly prove that the 
judgment is satisfied before satisfaction can be 
entered. — L e Bastos v. WiiJJtfOTT (1835), 1 1 lodg. 


15. 


PART XV. 

amounis to,] — Sbweu. v. 
Buhpe (1847). 3 Kerr, ioS.-^AN. 

n — Grant r.MoAupiNE 

(1881). 40 U. C. R. 284.— CAN. 

lodgment muflt, 
ern^S? ^Atl^a^bment thereot. be 
creditor In 
Johnston 

(1898), 20 A. R. 412.— CAN. 


g. Effect of.] — A Judgment having 
been Batlsfled cannot bo revived, 
unless by cxpreBB agreement. — M a- 
QxnRE V. CARH (1890), 28 N. S. 11. (16 
R. & G.) 431.— CAN. 

h. How ascertained.) — The queafion 
whether a Judgment haa been BatiBfted 
or not cannot be inquired into in asmn- 
mary way. — Armstoono p. Dunlap 
(1892). 24 N. S. B. 334.— CAN. 

k. Vacating enirv — Grounds for.] — 


In a clasH suit, In which a decree has 
been made, although pltf.’B claim has 
been paid, the bill \iili not be dlHmlBBed 
nor a lU pendens vacated, whore other 
persons may bo entitled to the benefit 
of the decree, & to retain the lis pendens. 
— Arnbery t). Thornton (1874), 0 
P.B.190.— CAN. 

l. .] — Ontario Limb 

Assocn . e. Grimwoop (1 9 1 0 ) , 2 O . W . N . 
61 ; 22 O. L. H. 17.— CAN. 

m. Debtor wrongfully discharged — 
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Judgments and Orders. 


899, Power of court to compel.]— -The ct. 

or a judge will compel a pltf., who has received 
satisfaction of his judgment, to execute the proper 
satisfaction process, in order to have the entries 
of it on the registers duly vacated : & when the 
judgment is vacated, the entries of it are in 
effect vacated. — Fisii v, Tindal (1862), 10 W. R* 
801. 

,]—Sec, generally, Practice. 

400. Vacating entry — Grounds for — Whether 
combination to deprive attorney of costs.] — Where, 
in an action of replevin, pltf. obtained a verdict, & 
afterwards directed satisfaction to be entered on 
the roU, the ct. would not cause such entry to be 
vacated on the application of pltf. ’s attorney, on 
the ground that pltf. & deft, had combined together 
to deprive such attorney of his costs. — Abbott v. 
Rice (1826), 3 Bing. 132 ; 10 Moore, C. P. 489 ; 
3 L. J. O. 8. a P 202 ; 130 E. R. 463. 


401, .] — Motion to set aside the 

satisfaction entered on the roll on ground of 
collusion between pltf. & deft, to deprive the 
attorney of his costs. In motions of this kind 
there must be gross fraud shown, or the ct. will 
not interfere. 

Every case of this kind must depend on its 
particular circumstances ; & no doubt a very 

strong case of fraud should be made out before 
the ct. will interfere ; but this is a case of gross 
fraud & collusion between the parties to deprive 
the attorney of liis costs. It is said that the 
attorney must look to other parties but pltf. for 
his costs as he did not retain the attorney ; that 
is not made out : & here we see pltf. taking advan- 
tage of the verdict in his favour to get the six 
pounds (per Cur.). — Perry v. Allen (1846), 6 
L. T. O. S. 174. 

Set-off of Judgments.] — /See Set-off. 


Part XVI. — Interest on Judgments and Orders. 


Sect. 1 WHEN ALLOWED. 

K. S. 0., Ord. 42, r. 16, Ord. 66, it. 62-01. 

402. General rule.] — Interest is not allowed on 

a judgment, except under special circumstances, 
A where there is no imputation on the creditor ; 
<fe, therefore, interest was refused on a judgment 
where the creditor, being also mtgee., had been in 
the "eceipt of the rents & profits of the mortgaged 
estates ; & the propriety of his conduct was 

questioned with respc'ct to the manner in which 
lie had become such mtgee., & with r(*spect to his 
accounts, both as such mtgee., <te also as solr., 
agent, & steward, to the mtgor. — I^ewes v, 
Morgan (1820), 3 Y. & J. 394 ; 148 E. R. 1233. 

403. Jurisdiction to allow — Judicial committee 
of Privy Council.] — Where a decree of the Ct. of 
Appeal, affirmed by an Order in Council had 
ordered the repayment of moneys received by 
api)lt. in excess of his salary as manager of a co., 
but was silent as to interest on the sums so over- 
drawn : — Held : the ct. had power to order interest 
on further du’ections as a matter of discretion, but 
that as it appeared from the judgment of their 
liordships that the Order in Council intentionally 
omitted a direction to that effect, the discretion 
of the ct. below should be overruled. As no 
claim for interest was made at the commencement 
of the action, it should be charged only on the 
amount decreed from the date of the decree of the 
Ct. of Appeal. — Burland v. Earir, [1906] A. C. 
690 ; 74 L. J. P. C. 156 ; 93 L. T. 313, P. C. 

404. In account — Judgment for assault.] — Anon. 
(1078), Ereem. Ch. 37 ; 22 E. R. 1043, L. C. 


405. Judgment for slander.] — Anon. 

(1678), Preem. Ch. 37 ; 22 E. R. 1043, L. C. 

406. Order lost & redrawn — Entered nunc pro 
tunc.] — Williamson v. Henshaw (1747), 1 Dick. 
129 ; 21 E. R. 217. 

407. If reserved by decree.] — Unless interest 
be reserved by the decree, the ct. cannot give it ; 
but the cause was reheard merely to introduce a 
reservation of interest. — Herle v. Greenbank 
(1763), 1 Dick. 370 ; 21 E. R. 312, L. C. 

408. Action for debt on Judgment.] — In a debt 
on a judgment affirmed in error, the jury, by way 
of damages, may give interest upon the sum 
recovered by the judgment from the time of 
signing it ; where, by the practice of the ct. in 
which error is brought such interest is not allowed 
in costs upon the affirmance. — Entwistle v. 
Shepherd (1787), 2 Term Rep. 78 ; 100 E. R. 
43. 

409. .] — Thomas v, Edwards (1796), 3 

Anst. 804 ; 146 E. R. 1045. 

Armoiatum • — Ezpld. Gaunt v. Taylor (1834), 3 My. & K. 

302 

410. Effect of unnecessary delay.] — Interest after 
judgment is not usually allowed. But if the other 
party occasioned unnecessary delay I see no reason 
why in equity interest after judgment might not 
run (Sir W. Scott). — The Exeter (1799), 1 Ch. 
Rob. 173 ; 165 E. R. 139. 

411. In enforcing Judgment.] — Bann v. 

Dalzel, No. 351, ante, 

412. Trover for bills of exchange.] — In trover 
for bills of exchange, the Ct. of Exch. Chamber 
allowed interest from the date of the final judgment 


Judffment re stored. ]-^Tho ot. 111 restor 
1 otlgmoiit (liNoharpTod without con 
Huioratiou upon false pretenoea o 
(loft., iu>on an affidavit, a balauoe boiiM 
V. McDonnell (1853) 
2 N. S. Jt. (James) 65. — CAN. 

„ n. Discharge of arrested debtor- 
H ithout creditor’s auf/ionfy.}— Deft 
having been arrested under oxeoutloi 
issued on a hidgment recovered 
him by pltf., wiwe disoharged fron 
arrest without the authority of pltf 
orhoreolr. such unauthorl«e< 

alBopargo did not constitute a satis 
faction of the Judgment, & was n< 
answer to an action to revive the Judg 
mrat. — Conrad u. Simi^son (1907) 
8 E. L. K. 68 ; 3 K. L. R. 116 ; 4] 
N.S.R.468— CAN. 


o. Feigned issue — Levy on property.] 
— On a feigned issue, directed to try 
whether by the aCTeoment 6c Intent 
of the parties a certain Judgment had 
been fully satisfied by a settlement 
made between them in July, 1846, 
a levy on all deft.’s property on Oct. 9, 
1843, appeared in evidence: — Held: 
under the terms of the issue deft, could 
not avail himself of such levy as any 
satisfaction of the Judgment. — Lunt 
V. Estasrooks (1846), 3 Kerr, 291. — 
CAN. 

PART XVI. SECT. 1. 

402 i. General rule .] — The ct. will 
not order satisfaction to be entered 
upon a Judgment, without payment of 
Interest. — Logan v. Secord (1824), 


Tay. 173.— CAN. 

p. Judgment by default.] — Judgment 
in default of a plea cannot include in- 
terest subsequent to the issue of the 
writ although judgrmeut in default 
of appearance may. — Martel v. 
Dubord (1885), 3 Man. L. R. 598. — 
CAN. 

q. .1 — Gillies r. McDonald 

(1891), 23 N. S. R. 411.— CAN. 

r. .] — Ew'ino V. Latimeb (1903) 

5 Terr. L. R. 499.— CAN. 

t. When Judgment stayed — Pending 
appeal. J — Deft, obtained leave to 
appeal to Privy Council on paying into 
ct. amount of Judgment with one year's 
interest, appeal was kept pending two 
6l a half years 6c then lapsed lor want 
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iinnn all such bills as had been received before the 
hSnnent, & upon all such m had been received 
fl.ffcGiwards from the time of the receipt. — ^Atkins 
(1800). 2 Bos. & P. N. R. 206 ; 127 

administration action -- Creditor pre- 
vented from rendering Judgment available— By 
proceedings in suit.] — Where an action was brought 
on bonds, & a cognovit was given in the action, 
judgment entered up for the principal & interest 
then due : — Held : it was not competent to the 
representatives of the obligor, at the distance of 
ten years afterwards, in a suit for the administra- 
tion of the obligor’s assets, to question the validity 
of the bonds on the ground of usury. 

In the administration of assets, interest is not 
allowed on a judgment debt, merely on the 
ground that the creditor has been prevented from 
rendering available his judgment, by the decree 
& proceedings in the suit, though the debt naay, by 
those means, have been withheld from him for 
several years. — Berrington v. Evans (1831), 1 
You. 276 ; 159 E. R. 996. 

Jnnolafions : — Refd. Taylor v. Taylor (1849), 8 Haro. 120. 

Mentd. Whitaker v. Wright (1843), 2 Hare, 310. 

414. Creditors* suit.] — Where exors., 

having money of their testator to la out at 
interest, lend that money on an agreement that 
the borrower shall give a mtge. to secure the 
repayment, & the borrower dies without having 
repaid the money, & without having given any 
mtge. or security, & a judgment is obtained at 
law for the debt against his exors. ; no interest 
will be allowed on the judgment in the master’s 
ofYlce, in a creditors’ suit, to the party claiming 
under the judgment. 

A common judgment at law does not carry 
interest generally at law or in equity ; but in 
Cfises in equity where a party asks indulgence from 
the ct., as, an extension of time, there the ct. 
will impose on him the condition of paying interest ; 
for where specialty creditors are restrained from 
proceeding at law to recover a specialty debt, 
because of a suit in equity, there, semhie : the 
ct. will not grant the injunction without making 
the exors. allow interest to the specialty creditors 
who are restrained by the injunction from 
recovering their debts & interest at law. — Gaunt 
r. Taylor (1834), 3 My. & K. 302 ; 3 L. J. Oh. 
156 ; 40 E, R. 115 ; subsequent proceedings (1843), 
2 Hare, 413. 

Consd. Booth v. Leicester (1838), 3 My. & Cr. 

459. Befd. Hyde v. Price, Hart v, Cradock (1837), 8 8iin. 

578 ; Lainson v. Lalnson (1853), 22 L. T. C). S. 150; 

Taylor V. Hoe, 11894] 1 Ch. 413. 

— r ^ taxed & paid out of estate.] 

“\Vhere, in an administration action, costs have 
been directed to be taxed, & when taxed to be 
paid by the trusses out of testator’s estate, with 
a direction for division of the balance of the fund 
after such^ payment amongst the persons benc- 
liciaUy entitled, interest is not, in the absence of 
special direction payable on the costs. — Re 
Estate, Withington r. Neumann 

K 37 W.V 526 ®’ 60L.T. 

Interest on debt in administration of insolvent 


estates, see^ generally ^ Executors, Vol. XXIV., 
pp. 819, 820. 

416. Warrant of attorney — Mortgage.] — J. 

executed a warrant of attorney to confess 
judgment ; the defeasance recited a mtge. made 
by M. to A., with a proviso for redemption on 
payment of the principal on a day named, with 
interest in the meantime ; the defeasance further 
recited, that J. gave the warrant of attorney as 
a security for the payment of the interest ^tor 
the rate, at the time, & in manner appointed by 
the mtge. deed ; & that it was intended that 
judgment should be entered up forthwith ; it 
further provided, that no execution should be 
issued till default should be made in payment of 
the interest at the times, etc. (as before) ; but 
that, if default should be made in such payment, 
execution might be issued, at any time k, fixim 
time to time thereafter, for all the arrears of 
interest then due, & thenceforth to accrue duo. 
Judgment was entered up on the warrant. The 
interest due up to the day named in the mtge. 
inclusively was paid soon after that day. After- 
wards, demand was made on J. for payment of 
interest accruing after the day. On application 
to the ct. to order satisfaction to be entered on the 
roll : — Held : the motion was at all events pre- 
mature, execution not having issued ; & it was not 
sufficiently clear, from the defeasance, that tlio 
warrant of attorney was intended to cover only 
the interest up to the day named, inclusively, for 
the ct. to interfere. — Atkinson v. Jones (1835), 2 
Ad. & El. 439 ; 111 E. R. 170. 

417. Under Judgments Act, 1838 (c. 110), ss. 17, 
18 — Costs ordered to be paid.] — Under the above 
sects, interest is recoverable on costs which one party 
is ordered to pay to another, but not on costs 
directed to be raised out of an estate. — A.-U. v, 
Nethercotb (1841), 11 Sim. 529; 10 L. J. Uh. 
102 ; 59 E. R. 978. 

AnTwifUions He Marsdon’B EHlato, WlthliigtoTi r. 

Nenmaiui (1889), 40 Ch. 1). 475 ; Taylor u. Hoo, I1894J 

1 Ch. 413. 

41 g. Costs ordered to be raised out of 

estate.] — A.-G. v. Nethercotb, No. 417, ante. 

419 . Administration action.] ~Rc 

Marsden’s Estate, Withington v. Neumann, 
No. 415, ante. 

420. On cause of action — & costs.] — Sect. 

117 of the above Act gives interest on all 
judgments &- therefore applies as well to judgments 
intrinsical to the actions as to judgments for costs. 
— Pitcher v, Roberts (1842), 12 L. J. Q. B. 178 ; 
7 Jur. 400. 

Annotation: — ^Refd. Taylor r. Hoo, [1804] J Ch. 413. 


421. On costs of nonsuit.] — Under sect. 

17 of the above Act interest may bo recovered 
on a judgment for costs of nonsuit. — Newton v. 
Conyngham (Lord) (1848), 17 L. J. C. P. 288 ; 
11 L. T. O. S. 294, Ex. Ch. 


Annotations Taylor r. Hoo, [1894] 1 ^1^* 

Meotd. Ward v. Boddinifton (1848), 12 L. T. O. 8. 27. 


422, Payment out of particular fund.] — 

Where the ct. orders payment out of a particular 
fund it is tantamount to a decision, not only that 
such fund is liable to make such payment, but 
also the interest directed to be computed thereon. 


; pltf. w« 
execution for intern 
expiration of the yea 
It had oeen paid into ct. t 
certificate from Priv 
Cou^ that appeal had lapsed.- 

Quegtlon of alio win 
uaceraa for time Judgment has bee 


stayed pursuamt to Supremo & Ex- 
chequer CtB. Act, 8. 6, l8 a matter 
which the ot. will dispose of ex mero 
motu , — ^McQueex V. PuacNtx Mutual 
Fire Insurance Co., Cass. Dig. 2nd 
ed. 688.— CAN. 

b. Undefended action.) — Tkpfer v. 
Farmers Mutual Fire Insurance 
Co., fl924] 3 W. W. R. 440.— CAN. 

o. Inlercst on Judffment against prin- 


cipal — Not allowed against bail ,) — Ball 
are only liable for the sum sworn to 
Sc costs. Sc the ct. will not allow 
interest on the Judgment against the 
principal In an action or other recognis 
ance. — Byron v. Batson & J’i.aoo 
(1878), 18 N. B. R. (2 P. & B.) 390.- 
CAN. 

d. Verdict subject to award .) — When 
a verdict is given subject to an award. 
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Se€t» 1. — When allowed. Sect. 2,] 

— Davib V . Browne (1851), 14 Beav. 127 ; 18 
L. T. O. S. 33 ; 61 E. R. 236 ; on appeal, aiib nom. 
Torbb V, Browne (1866), 6 H. L, Cas. 666, 
B* L. 

— ^Mentd. Booth v. Coulton (1861), 2 Giff. 

614 ; Edwarda v. Warden (1876), 1 App. Caa. 281 ; 

Wheatly t?. Davies (1870), 86 L, T. 306 ; Be Hlsooe, 

Hlficoe V, Waite (1902), 71 L. J. Ch. 847. 

428, ,] — having issued execution for 

debt & costs at the time the above Act came into 
operation, before the amount thereof was satisfied 
but after that Act came into operation, issued a 
fresh writ of execution for the interest upon the 
judgment debt only, & subsequently received under 
the first execution the d^t & costs ; — Held : 
deft, was not entitled to enter up satisfaction on 
the judgment until the interest was paid upon 
the second writ of execution. — Bishop v. Hatch 
(1862), 10 L. T. O. S. 122 ; 16 Jur. 1044. 

424. — Judgment to secure annuity.] — 
Held : a judgment given for securing an annuity, 
carries interest under sect. 17 of the above Act. — 
Knight v. Bowyb r (1859), 4 De G. & J. 619 ; 45 
E. R. 241, L. JJ. 

426. Order for payment of money — 

Whether chief clerk’s certificate Included.] — P. 

carried in a claim as an incumbrancer upon real 
estate in respect of an annuity, & in Nov. 1865, the 
chief clerk certified £1,002 to bo due to him for 
arrears. The cause did not come on for further 
consideration till July, 1858. P. then claimed 
interest on the £1,002 from the date of the certi- 
ficate as against subsequent incumbrancers ; — 
Held : (1 ) as the paymono of the arrears had been 
delayed merely through hindrances in the prosecu- 
tion of the suit, & not in consequence of mis- 
conduct or improper ntlempts to evade payment, 
interest ouglit not to be allowed, & that Civil 
Procedure Act, 1833 (c. 42), s. 28, did not alter the 
case ; (2) the chief clerk’s certificate, though 

adopted by the judge, was not an order for pay- 
ment of money within .Tudgments Act, 1 838 (c. 1 1 0), 
s. 18, so as to make the sum found due carry 
interest. — M anhfikld (Earl) v. Ootjq (1859), 4 
De a. & J. ,38 ; 28 L. J. Ch. 422 ; 33 I.. T. O. 8. 
84 ; 5 Jur. N. 8. 419 ; 7 W. K. 423 ; 45 E. R. 15, 
L. JJ. 

Annofaiurns : — An io (1) Apld. niogff r. Jolmson (1867), 2 

Oh. Api). 225. Expld. Distd. lie Sulviii, Woiwley v. 

MurHhall, 11912] 1 Ch, 882. 

426, Costs of mortgagee In foreclosure 

action.] — The effect of sect. 17 of the above Act is 
that interest at the rate of four per cent, is a debt 
necessarily attached to every judgment debt, & 
recoverable at law as a debt ; & the judgment 
creditor is not confined to the remedy by way of 
execution mentioned in the sect. 

Therefore, wliero, in the case of a deceased 
insolvent debtor who became Insolvent before 
1869, a sum of money subsequently come to the 
liands of the assignee, out of which the principal 
of all the debts entered in debtor’s schedule was 
paid : — Held : the judgment debts were not 
satisfied within the meaning of sect. 92 (since 
repealed) of that Act until interest was paid, & 
the assignee was ordered to pay interest before 
handing over any surplus to the roprosentativos 


AND Orders. 

of the insolvent.— J?e Clagbtt, Ex p. Lewis 
(1887), 36 W. R. 663, 0. A. 

427, Consent order for payment o! debt 

by equal Instalments.] — ^A mtgee. is not entitled, 
in carrying in his accounts under a foreclosure 
judgment, to charge interest on his taxed costs 
unless they are directed to be added to his security, 
& then they carry interest from the date of the 
taxing master’s certificate, & not from the date 
of the judgment. 

An action by a mtgor. against a mtgee. to set 
aside the mtge. having been (bsmissed with costs, 
which were ordered to be paid by pltf. to deft., 
judgment was given for foreclosure on deft.’s 
counterclaim, & an account was directed of what 
was due to deft, for principal, interest (the mtge. 
reserving 5 per cent.), & the taxed costs of the 
action. On appeal the judgment was affirmed with 
costs, the Ct. of Appeal giving deft, leave to €idd 
the taxed costs of the appeal to his security. 
In carrying in his accounts deft, charged pltf. 
with interest at 4 per cent, on the taxed costs under 
the original judgment from the date of the 
judgment, also interest at 4 per cent, on the 
taxed costs of the appeal from the date of the 
judgment of the Ct. of Appeal : — Held : no 
interest on the costs under the original judgment 
could be charged by deft., the mtgee. ; but 
as to the costs of the appeal, interest at 4 per cent, 
was chargeable, tliough only from the date of the 
taxing master’s certificate, h not from the date of 
the judgment of the Ct. of Appeal. — Eardley v. 
Knight (1889), 41 Ch. D. 637 ; 58 L. J. Ch. 622 ; 
60 L. T. 780 ; 37 W. R. 704. 

An not alio n -Refd. lie I)ra\% Savlle v. Drax, 11903] 1 Ch. 

781. 

428. .] — Under a consent order for 

judgment for a fixed sum with taxed costs by way 
of settlement of an action for breach of promise 
of marriage & an action for moneys lent, the total 
amoimt wfis agreed to be paid by “ eight equal 
payments half-yt^arly,” & execution was not to 
issue except in default of such payments. A 
claim was made, after payment of the instalments, 
for interest upon the full amounts, under the above 
sects, for intiTest upon a judgment debt : — Held : 
the order could not be construed so as to include 
interest, since the instalments were to be of equal 
amounts, & when these liad been duly paid no 
execution coidd issue for any further amount as 
interest. — Caudkry v, Etnnekty (1892), 01 L. J. 
Q. B. 490 ; 00 L. T. 084 ; 8 T. L. R. 532, D. C. 

429, Interlocutory order for costs.] — Tay- 

lor r. Roe, No. 372, afite. 

430. Judgment in representative action — 

Liability of contractors not joined as parties.] — 
Pltf. in Nov. 1920, insured his sailing vessel on hull 
& materials for £35,000, on a voyage from Newport 
Mews to Gothenburg against risks of “ mines only, 
Norwegian conditions, including missing.” During 
the currency of the policy the vessel was lost & a 
claim was made under the policy for the loss of 
the vessel, A it was arranged that the action which 
had been started to enforce the claim should be 
treated as a n^presentative action. Four of the 
sevei'al insurance cos. taking part in the insurance 
were made formal defts. in the action, & the 


89 & 30 Viot. 0 . 42, s. 2. does 
authorlBo the ohorgrftnr of Intorost c 
the sum awarded from the time i 
taklnor the verdict. — H opk v. Bkatt 
(1876). 7 P. R. 39.— CAN. 

•. Mistake an (o dale of payment- 
Debtor's def naif— Belief granted hi 
interest pai/a^>/c.)~LovKjOY v, Mkrcb 
(1911). 18 O. W. R. 176 : S O. Vi. J 
631 ; 33 O. L. R. 29.— cAn. 


f. By iwdtct of iwry.] — Interest 
Is In practice much more frequently 
allowed by our juries, than English 
authority would seem to warrant. — 
Bcence V . Hector (1866), 24 U. C. R. 
277.— CAN, 

g. ,1— BVRrKKr.CARViLL(1875), 

16N. B. II. (3 l^ug.) 236.— CAN. 

h. JudgmetU on petition of right.] 


— Interest may be allowed against the 
Crown upon a Judgment on a petition 
of right arising ex contractu in the 
Provlncse of Quebec In the absence of 
any express undertaking by the Crown 
to pay the same, or any statutory 
enactment authorising such allowance. 
But such interest should only be com- 
puted from the date when the petition 
of right is filed in the office of the 



176 


Part XVI. — Interest on 

tmderwriters who had subscribed the policy & were 
not sued agreed that defts. should defend the 
claim as representing all the underwriters. The 
agreement recited that the underwriters were 
desirous of having their liability legally determined, 
& provided that, in consideration of the assured 
abstain^, at their request, from bringing any 
action in respect of the claim other than that 
already commenced against the four deft, cos., 
they would be bound by the result of that action 
as if separate actions had been brought against 
them, &; such separate actions had been, upon their 
application, consolidated under the usual consoli- 
dation order. The agreement also provided that 
if by any jud^ent the said four defts. should 
become liable in the action to pay any sum or 
sums for principal, interest, or otherwise in respect 
of the claim under the policy, the other under- 
writers would pay the ratable proportion due from 
them respectively. The action against the four 
defts. was heard by Rowlatt, J., in July, 1923, & 
resulted in judgment for pltf. Defts. appealed, 
but the Ct. of Appeal affirmed the judgment of 
Rowlatt, J., in favour of pltf. The money due 
under the judgment of Rowlatt, J., was deposited 
in the joint names of the solrs. of the parties & 
earned interest at the rate of 2 per cent. About 
160 days elapsed between the date of the judgment 
of Rowlatt, J., & the decision of the Ct. of Appeal, 
dismissing the appeal, & pltf. in that action clauned 
interest (to be reckoned in accordance with sect. 
17 of the above Act) at 4 per cent. Defts. in the 
present action refused to pay their proportionate 
part of that interest, although willing to pay their 
share of the principal sum received. They 
claimed that they were only liable for their 
proportionate shares of sums actually given in the 
judgment of Rowlatt, J. : — Held : defts. were 
bound by the result of the representative action. 
The result of that action was that a judgment 
was obtained, & by operation of the above Act 
interest was added the sum given in the 
judgment until date of payment, Defts. were 
therefore liable to pay their share of the interest 
claimed, & there was nothing in the agreement to 
preclude or minimise that liability. Defts. were 
liable not only for interest expressly awarded in 
the judgment, but also to interest added to the 
judgment by operation of the statute. — Zacua- 
RIA6SEN V . London General Insurance Co., 
Ltd. (1925), 133 L. T. 604 ; 41 T. L. R. 463 ; 
suh nom. Lachariassen v. I.<ondon General 
Insurance Co., Ltd., 69 Sol. Jo. 542. 

ScCt also, Nos. 440-447, post, 

431. Action transferred to Admiralty Division.] 
— Where an action is transfeiTed to the Admlty. 
Div. by consent of the parties for the assessment 


Judgments and Orders, 

of damages, the re^trar dt merchants are entitled, 
in accordance with the practice of the Admlty. 
Div., to give interest in addition to the actual 
damages, even where such interest would not be 
given in the division from whence the action is 
transferred. — Tub Gertrude, The Baron 
Aberdare (1888), 13 P. D. 105 ; 69 L. T. 251 ; 
36 W. R. 616 ; 4 T. L. R. 431 ; 6 Asp. M. L, C. 
315, C. A. 

An^tations .-—Mentd. Tho Omoll (1888), 13 P. D. 80 : The 
Rosalind (1920). 90 L. J. P. 120. x/. ov , 

432. Effect of satisfacUon of oHglnal debt.] — 

Aman V. Southern Ry. Co., No. 331, ante . 


Sect. 2.— DATE FROM WHICH INTEREST RUNS. 

433. In case of appeal — Date when judgment 
affirmed.] — Iniert^st runs from tlio time of the 
affirmance of tho judgment in error. — W elford 
V, Davidson (1767), 4 Burr. 2127 ; 98 E. R. 110. 
Annotation : — Refd. Frith v. Loroiix (1787), 2 Tenn Ilrp. 

57 . 

434 . Date of judgment appealed from.] — 

James v, Emery, No. 476, post, 

435. .] — In appellate proceedings 

interest upon tho accumulated sum of principal 

6 interest is chargeable on tho debtor n*oin tlie 
date of a judgment in the Ct. of Session to tho 
date of the judgment in tho Ct. of Appeal, although 
resp. has obLiined an inliibition against tho lands 
of applt. before tho dale of tho original judgment. 
—Graham v. Kkble (1820), 2 Bli. 126 ; 4 E. R. 
274, H. L. 

Annotation : — Mentd. Rowo r. Young (1820), 2 BlI. 301. 

436 . Date of judgment of Court of Appeal 

— Judgment reversed & damages allowed.] — B orth- 
wiCK V, Elderslib 8 .S. Co. (No. 2), No. 486, post 

437 . No Interest claimed.] — Bun land v, 

Earle, No. 403, ante, 

438. Debt accruing due after Judgment.] — A 

creditor is not entitled under general order 46 of 
Aug. 1841, to interest “ from the date of the 
decree,” on a debt which accnies due subsequently. 
— Lainson V. IjATNhon (No. 2) (1853), 18 B(*av. 

7 ; 23 L. J. Ch. 170 ; 22 L. T. O. S. 150 ; 17 Jur. 
1044 ; 52 E. R. 3. 

Annot^ion : — FoUd. lie Halvin, WorHoloy i\ MarKhall, [1012)1 
Ch. 332. 

439 . — J 3 y settlement made in 1897 on 

tho marriage of his bi*othc»r, testator covenanted 
to pay t/O the trustees thereof an annuity of £400 
during the joint lives of tho brother his wife. 
1'he annuity was paid down to tho quai'ter 
preceding tesLitor’s death, which took place in 
Oct. 1902, After his death an administration 
action was commenced by the residuary legatees 
under his will, & accounts & various inquiries were 


Secretary of State. — Laink v. R. (1890), 
5 Exch. O. U. 103.— CAN. 

k. On sale of land under execution 
— Where surplus remains — After pay- 
ment of debt dt costs.] — No claim for 
Interest arises upon a recorded judg- 
ment until lands are actually sold under 
execution & there is a surplus after 
paying the debt & costs. — F leigkr r. 
Taylor (1853), 2 N. S. R. (James) 
137.— CAN. 

l. Interlocutory order for costs.] — An 
interlocutory order directing payment 
of costs by one person to another 
carries interest on tho costs thereby 
awarded as from tho date of such order. 
— Alexander r. Curragh, [1916] 1 
I. R. 273.— IR. 

PART XVI. SECT. 2. 

434 L In ease of appeal — Date of 
tidgment appealed from.} — Quinlan 


V. Union Fire Insurance Co. (1883), 
8 A. U. 37C.~CAN. 

434 ii. .]— Exchange Ba.nk 

r. Springer, Exchange Bank v, 
Barnes (1880), 13 A. K. 390.— CAN. 

434 iii. . I— Pltf. obtained a 

verdict at the trial, but the Judge 
dismissed the action. The Full Ct. 
allowed pltf.'a appeal. & ordered that 

» onl be entered in pltf.'s favour 
) amount of the verdict : — Held : 
Itf. was entitled to Interest from the 
ate of the verdict. — Gordon v. 
City of Victoria Corpn. (1900), 7 
B. C. R. 339.— CAN. 

434 Iv. .)— Where a Judg- 

ment gives damages for trespass, with 
a reference to ascertain the amount. 
Interest on Its amount so ascertained 
should run from the date of the Judg- 
ment 3c; the unsuccessful party should 
not be entitled to the benefit of the 


delay gained by an appeal. — Dkirler 
x\ Srm c'ic ciiKUK Power Co. (1915), 
33 W. L. Jt. 231 : 9 W. W. K. 548 ; 
22 B. r. K, 318.- CAN. 

m. Dak of judgment of Court 

of Apptal.]- Where any Judgment of 
a ct. below has been changed, intorest 
should only bo allow ed on the Judgment 
from the date of tho judgment of the 
Ct. of Appeal. — SiiKi.DON v. Egan 
(1908), 18 Man. L. R. 221.- CAN. 

n. Date of judgment of Supreme 

Court — Judgment reversed et damages 
alUtwed.] — Rowan v. Toronto Ry. Co. 
(1918), 43 O. L, R. 164 ; 43 D. h. H, 
564.- CAN. 

o. Costs — From date of taxation.] — 
Where. tho formal Judgment decreed 
that " defts. do pay forthwith after 
taxation thereof to pltfs. the costs ** : — 
Held: there was no Judgment debt 
until tho taxation was bod, k therefore 
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directed. By a certificat/e of the master dat/ed 
Apr. 30, 1908. the arrears of the annuity were 
found to be £2,168 6s. 6d., & the whole arreai’S were 
not finally paid until Aug. 24, 1910: — Held: 
interest was payable at 4 per cent, upon the 
arrears of the annuity from the date of the 
judgment, in accordance with the provisions ol 
R. 8. C., Ord. 65, rr. 62, 63, & on such parts as 
accrued due subsequently to the judgment, from 
the dates when they respectively accrued due down 
to actual date of payment in all cases. 

The rule of practice stated in Mansfield (Earl) 
V. OglSf No. 425, ante, that, as a general rule, no 
interest will be allowed on arrears of an annuity, 
is applicable in the case of a foreclosure or 
redemption action as between incumbrancers, & 
as against the property charged, but has no 
application to the working out of a judgment in 
an action for the administration of the estate of 
the grantor of an annuity. — Re Halvin, Worseley 
V, Marshall, [19121 1 Ch. 332 ; 81 L. J. Ch. 248 ; 
28 T. L. R. 190 ; 56 Sol. Jo. 241 ; suh nom. Re 
8EI.VIN, WOJISLBY V. MARSHALL, 106 L. T. 35. 

440. Under Judgments Act, 1838 (c. 110), 

88. 17, 18 — From entry.] — The time of “ entering 
up judgment ” referred to by sect. 17 of the above 
Act, is that at which the incipitur is entered in the 
master’s book ; therefore, where the incipitur 
was entered on Jan. 8, in pursuance of the master’s 
allocatur for £630, but upon subsequent application 
by pltf. for a review of the taxation of costs, the 
amount was increased to £643, by which sum the 
judgment was amended on May 30, the date of 
the judgment b<‘ing left unaltered : — Held : pltf. 
was entitled to interest from Jan. 8, & not from 
May 30 only.— Fihher v, Budding (1841), 3 Man. 
& G. 238 ; 9 Dowl. 872 ; 3 Hcott, N. R. 510 ; 10 
L. J. 0. P. 323 ; 133 E. R. 1131. 

Jnntylations : — Folld. Nowton V. Grand Junclloii lly. (1810), 

10 M & W. IHtt. Mentd. Oucbtcrlony v Gllmon (184 1), 5 

Man. & G. 579. 

441. .] —Interest runs on a judgment 

debt, under sect. 17 of the above Act, from the 
time of the entry of the inHpitury not merely 
from the final completion of the judgment, after 
of -- 

(’o. 

L. J. Ex. 276; 153 E. R. 1133. 

442 , Where account ordered — From date 

of master’s certlAoate.] — By a decree the lands of 
deft, were declared chargeable with £40 a year, &> 
the master was directed to take an account of the 
arrears, & deft, was ordered to pay what should 
be found duo : — Held : deft, was not, under the 
above sects., liable to nay interest on the amount 
due, from the date of the deci'ee to the date of the 
master’s report. — ^A.-G. v, Carrington (Lord) 
(1843), as reported in 0 Beav. 454 ; 49 E. R. 
901. 

Jnnotaiions — Mentd. Mallnn v, l‘rico (1845), 9 Jur. 050 ; 

Hardy v. Hull (1853), 17 Boav. 355 ; Boffbio v. Fonwick 

(No. 2) (1871), 24 L. T. 62. 

443 , Creditors’ administration suit — From 

proof of debts.] — ^A decree made in a creditor’s 
administration suit operates as a judgment in 


AND Orders. 

I favour of creditors, & when, in the case of a 
* deficient estate, the available assets have been 
apportioned amongst & directed to be paid to 
certain creditors who have proved their debts, but 
some of such creditors have left unclaimed for 
many years the sums directed to be paid, the 
creditors named in the decree have a vested right 
to the sums origii^lly apportioned to them, & 
the ct. has no jurisdiction to order payment of 
those apportion^ sums, however long they may 
have been left in ct. unclaimed, to any one but the 
creditors to whom they were apportioned by the 
decree, or their representatives. Where, many 
years after the administration decree in such a 
suit, funds had accrued to the estate, & some only 
of the creditors named in the decree, or their 
representatives, appeared in answer to advertise- 
ments : — Held : the creditors whose debts carried 
interest were entitled to interest on the unpaid 
balances of the debts from the date of the master’s 
report certifying the proof of their debts, except 
those creditors who had left the sums apportioned 
to them unclaimed, & who were not entitled to 
interest on the sums so left unclaimed by their 
own neglect. — Ashley v. Ashley (1877), 4 Ch. D. 
757; 46 L. J. Ch. 322; 36 L. T. 200; 25 W. R. 
356, C. A. 

AnrtoUihon’t ~ Mentd. Rr Hipr^riUHOii & Dean, Ex p. A.-G., 

I1H99J 1 Q. B. 325 ; WUbou y Church (1911), 100 L. T. 

31. 

444. Salvage award.] — Since the incor- 

poration of the Ct. of Admity. in the High Ct. of 
.lustice, an award of salvage is a judgment debt, 
& as such bears interest from the date of entry 
of judgment, the taxed costs bearing interest from 
the date of signing of the allocatur. — The Jones 
Brothers (1877), 46 L. J. P. 75 ; 37 L. T. 164 ; 
3 Asp. M. L. C. 478. 

445 , Damages to be ascertained by referee.] 

— By a consent order dated July 18, 1910, an 
action for an injunction to restrain a trespass 
on mines A for damages was compromised on the 
terms that it should be referred to a special referee 
to ascertain the damages, & defts. were to pay the 
amount so found. On June 1, 1911, the special 
referee reported iliat £1,.515 was payable by defts. 
to pltfs. Upon motion by pltfs. that itie referee’s 
be adopted, tlie question was raised 
as to whether interest was payable on the damages, 
& from wiiat date; — Held: (I) as the order of 
July 18, 1910, was not one whereby a sum of 
money was payable by defts. to pltf.s. within sect. 
18 of the above Act, inasmuch as a further order 
was necessary, interest on the damages was not 
payable from the date of the order ; but, (2) there 
being in effect an agreement to pay on certificate, 
interest at £4 per cent, on the sum certified ran 
from the date of the referee’s report on June 1, 
1911. — Ashovf,r Fluor Spar Mines, Ltd. v. 
Jackson, [1911] 2 Ch. 355; 80 L. J. Ch. 687 ; 
105 L. T. 334 ; 27 T. L. R. 630 ; 65 Sol. Jo. 649. 

448. Judgment on claim for unliquidated 

damages.] — A judgment recovered in an action 
for damages for breach of a covenant, after the 
death of the covenantor, is a debt which may be 
levied with interest upon the real estate of the 


Interopt could bo computed on the oonts 
only from date of taxation. — Star 
Mixing & Milling Co., Ltd., Lia- 
BiLiTT V. Byron N. White Co (1910), 

15 B. O. H. 11 ; revsd.t on appem, 

16 B. O. R. 161,— CAN. 

p. Where cognovit entered into — From 
date of oognovitA — Where doft. gave 
a confession In May, 1856, oontalning 
on agreement that iudament might 
be entered at onoe. but no exeoatlon 
to issue until default in payment of a 


siun named on June 1, then next, 
** with interest thereon from this day 
till paid,’* & judgment was not entered 
till Apr. 1857 . — Held: pltfs. were en- 
titled to Interest from the date of the 
oognorlt, — Ramsay v. Carruthers 
(1?63), 2S U. O. R. ai,— CAN. 

0. Where verdict obtained — <fr rule 
ni*i for new trial granted discharged^ 
From date of verdict.} — Where a verdict 
was obtained on a policy of guarantee. 


including Interest up to that time, & a 
rule nm for a new trial was granted 
& afterwards discharged ; — Held .* 
interest should be allowed on the 
amount of the policy, but not on the 
amount of the verdict, from the date 
of the verdict till the rule was dis- 
charged. — Commercial Bank v. Euro- 
pean ASSURANCE Society (1871), 
N.B. Dig. 446.— CAN. 

r. In indorsing writ of execution — 
From day of pronouncing Judgment .} — 
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covenantor in the hands of his devisees, where 
his personal estate is found insufficient. 

A devise to pay debts does not enhance the 
amount of the demand, or entitle the party to 
interest where he shall not have interest indepen- 
dent of the devise, but having the amoimt un 
affected by it, it leaves a new fund for the payment 1 
of the debt, & that is the way in which the ct. 
deals with those cases. As against the devisees, 
the amount of the demand is not liquidated until 
judgment is recovered. . . . Where more was 
claimed than was established, it is the judgment 
which for the first time ascertains the amount of 
the damages, & there can be no legal demand for 
interest under the statute until judginent is 
recovered. Therefore I cannot give more interc'st 
than upon the amount of the judgment (Wigham, 
V.-C.). — Morse v. Tucker (1846), 5 Hare, 79 ; 15 
L. J. Ch. 162 ; 6 L. T. O. S. 389 ; 10 Jur. 173 ; 
67 E. K. 835. 

Annolalions : — Mentd. Ue St. Ooorgo’H St-eam Packet Co., 

Hamcr’ri Devisoos’ Case 2 Do (i. M. & U. 360; 

Varlo V. Fadeii (1859), 1 Do U. F. & J. 211. 

447. Judgment on claim where no damages 

claimed.] — By the deed of assocn. of a mutual 
marine assurance assocn., each member cove- 
nanted with the others to pay his proportion 
of any sum recoverable from th<‘ assocn., subject 
to the rules thereof. By the rules, the committee 
of management were to settle all claims, At order 
payment thereof, Ac the secretary was to draw on 
the members for their respective proportions. A 
loss occurred, in respect of which the assocn. 
disputed their liability to pay an>i.hing, Ac refused 
to setth' the claim : — Held : the insured had a 
remedy in eeputy against the assocn. 

Interest on the amount recovered was granted 
only from the date of the decree, as the bill 
contained no prayer for damages. — JI arvey v. 
Beckwith (1801), 2 Hem. A: M. 429 ; 4 New Dep. 
90 ; 12 W. it. 819 ; 71 E. li. 530 ; affd. without 
affecting this point, 4 New Rep. 258, L. ,7J. 
Annoiafions .‘“Mentd. Popper r. (inuMi (1SG5), 2 Hem. Sc M. 

478 ; WriKht r. Ward (1871), 21 L. T. 439. 

448. Costs “Former rule —From date of certifi- 
cate — Costs payable under decree or order In 
Chancery — Payment of costs delayed.] —Where 
the payment of taxed costs was unavoidably 
delayed: — Held: under 8olicitors Act, I860 
(c. 127), 8. 27, interest was payable on such costs 
from the dat<* of the taxing master’s c(‘rtitlrate. - 
(’AJiTEH V, Carter (1863), 2 New Rep. 512 ; 8 
L. T. 692. 

449. .] — The Jones Brothers, 

No. 444, ante , 

460. .] — Interest on a judgment 

for costs runs from the date of the master’s 
certificate of taxation, Ac not from the time of 
entering up the judgment. — Schroeoer v, Cleogu 
(1877), 46 L. J. Q. B. 365 ; 35 L. T. 850. 

Aiiruttaiion : — N.F. Boawoll v. Ooaks (1887), 57 h. J. (’h. 

101. 

461. Present rule — From date of Judg- 

ment.] — As a general rule, in the absence of any 
special order, interest at the rate of £4 p(‘r cent. 
per annum is payable on the costs of an action 
from the date of the judgment. — LANDOWNEUb* 


West op England & South Walks Land 
Drainage Ac Inclosure Co. r. Ashford (1884), 
33 W. R. 41. 

Amwiation : — FoUd. Boswell v. Coaks (1887), 57 L. J. Ch. 

101 . 

462. .1 — The costs of an action 

bear interest from the date of the judraient, & not 
from the date of the allocatur only. — Pyman & Co. 
V. Burt (1884), 28 Sol. Jo. 428 ; Bitt. Rep. in 
Ch. 97. 

Amiotatiaiis .“FoUd. He liOTidon Wharling & Warehonsinff 

Co. (1885), 53 L. T. 112. Reid. Kanlloy v. Kiiiffht (1889), 

60 L. T. 780 ; Taylor r. Roo, 11894] 1 Ch. 413. 

463. .]— Where costs are given 

by a judgment Ac taxed, interest on sucii costs runs 
from the date of the judgment, Ac iu)t from the 
date of the taxing master’s eertiticaW . — Re 
London Wharfing Ac Warehousing Co. (1885), 
54 L. J. Ch. 1137 ; 53 L. T. 112 ; 33 W. R. 836. 
Atuioi<Uiou : — Reid. Boswell r. Coaks (1887), 57 L. J. Ch. 

101 . 

464. .] — An action dismissed, or 

on which judgment is given in favour of pltfs., 
although at an end so far iis the asciudammeiit of 
the rigiits of the parties to it is concerned, is still 
pending for the purpose of enforcing the judgment 
pronounced in it A: working out the rigid s under 
the judgment. WIktc an action was dismissed 
with costs before Ocd. 1883 (wlien R. S. C., 1883, 
came into force*), but the* taxation of costs had 
not been complet(*d till after that date : — : 
the action was still a pending pro('e(‘ding within 
the i)reface to H. 8. (\, 1883, Ac those rules 
accordingly applied, with tlie result that interest 
upon the costs was lu‘l(l to run, not from tiie date 
of the taxing master’s c»'rtiiicate, in accordance 
with the rules in force at the commence'inent of, 
Ac judgnnnit in, tin* action, but from the* date' of the 
judgment. — Boswell r. C(jakh (1887), 57 L. J. 
Ch. 101 ; 57 L. T. 712 ; 36 W. R. 65, C. A. 

Annotation Reid. Taylor r. Ke)e', |1891J 1 Ch. 41.L 

455 . Costs of mortgagee In foreclosure 

action.] —Kaudley r. Ivnigiit, No. 427, ante. 

Power of court to antedate judgment.] -“Nee 

Practice. 


Sect. 3. RATE OF INTEREST. 

See R. S. C., Ord. 42, r. Kb 

456. Four per cent. —General rule.) — As to the 

rate of interest under a decre^e* ; wliicJi tluctiniled 
m Lord Uardwicke’h time, according to the 
nature of the fund : but whicii is now generally 
four per cent. — Denton v. Hhellaud (1751), 2 
Ves. Sen. 239 ; 28 K. R. 154, L. C. 

457, — ^ .J — Jj5VY r. Languidge, No. 

181 , post. 

45g. — .| — Landowners’ West of 

IOnoland Ac South Wales Land Drainage Ac 
Inclosure Co. v. AsiiFf>Ri>, No. 451, anU ’. 

459. .] — Re Hunt, Harvey’s Claim 

(1902), 86L. T. 501. 

Interest at higher rate payable under con- 
tract — Whether contract merged in judgment] — 

Sec Nos. 333-339, unic . 

460. Five per cent.— In special circumstances.] — 

In 1795, two separate annuities for the lives of 


lu indorAins a writ of execution to 
levy Intoreiit upon the amount of the 
Judgment, the interest is to be com* 

S uted from the day of pronouncing 
le Judgment. — K rlehkr v. MoOibbon 
(1883), 10 P. R. 89.— CAN. 

i. Frowenirw.]— McLARKNtJ.CANADA 
Ckntrajl Uy. Co. (1884), 10 P. U. 328. 
—CAN. 

a. Front verdict.] — SetnbU : interest 
is to be allowed b^woen the date of 

J. — VOL. XXX. 


the verdict & the jud^ent. 
r. WiliJOX (1893), 15 P. R. 349.— CAN. 

PART XVI. SECT. 3. 

4661 . Four r>cr ccnt.— OeTicral rule.) 
— The interest carried by a judgment 
is four per cent, per annum. — Folev r. 
Webstkk (1893), 3 B. C. U. 30. — CAN. 

450 ii, Royal Tkcmt 

Co. c. Baik dk CHAI.KCKH By. Co. 
(1908), 13 Kxch. C. R. 9.- -CAN. 


456 Hi. .J— Case v. Oovin 

(1914), 29 W. L. R. 763 ; 7 W. W. R. 
396 : 20 V. L. R. 19 ; 21 Man. L. R. 
788.— CAN. 

b. Sue per cent. — Action on pro- 
miMmtry m^tc.] — Hx. John v. Rykekt 
(1884), 10 8. C. R. 278.— CAN. 

.] — In an action on 

a promissory note pltfs.. In their 
statement of claim, claimed Interest 
N 
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JUDQMENTS AlH) ObDEBS. 


Sect. 3, — Bate of interest. Sect. 4: Sub-sect, 1.] 

the grantors, were charged on the dividends of a 
sum of stock, to which the cantors eventually 
became absolutely entitled, llie annuities were 

& also by julg^ents. In 1797 the stock was 
brought into ct. under an order made in a suit 
instituted by one of the annuitants, & the dividends 
had since been accumulated. The grantors both 
died intestate, the survivor dying in 1810, A: no 
administration was taken out to either of them till 
1834. The annuitants were the only claimants 
upon the fund : — Held : they were entitled to 
interest on the arrears of the annuities from 1810 
up to the date of the report, & such interest was to 
be at the rate of £5 per cent. 

It appears to me, that if the action could have 
been brought at law under the circumstances 
which effect this case, it would have boon an 
extremely reasonable thing to have allowed the 
jury to give interest by way of damages on the 
iudfl^ent ; A if this ct. is to exercise discretion 
In this case, it would bo strange indeed not to 
allow the creditors interest on the amount of the 
arrears (Shadwelt., V.-C.). — Hydei;. Price, Hart 
V. Oradock (1837), 8 Sim. 578 ; Coop. Pr. Cas. 193 ; 

6 L. J. Ch. 358 ; 1 Jur. 735 ; 59 E. 11. 229. 
AnnoicUifinft : — Consd. Uf I’owell'H TniHt (18.'>2). 10 llaro, ' 

134. Befd. Morno v. T»ick«r (1840), 5 Haro, 7!) ; A.-Cl. v. 

Ludlow Corpn. (1840), 1 H. & Tw. 216. 

461. Six per cent. — Judgment by consent on 
promissory note — Claim In company winding up.] — 

In 1869 H. commenced an action against the A. C. 
Insurance Co. to recover the sum of £3,000 A 
interest at six per cent., the payment of which was 
secured to him by a promissory note of the co. 
In Mar. 1860, however, it was arranged that the 
loan of £3,000 should bo continued for a period of 
about two years, A that the co. should withdraw 
their pleas in the action A allow U. to recover 
judgment at once, but that the judgment should 
not be registered or the £3,000 ealh'd in unh‘68 
default was made in payment of interest. At the 
making of this arrangement no mention was 
made as to the rate of interest, but one of the 
directors of the co. A II.’s solrs. made affidavits in 
which they stated in effect that it was fully 
understood that, tlie loan was to bo continued on 
the same terms as if the action had not been 
brought, exeepting that as a collateral security 11. 
should be placed in a position to sign judgment. 
In pursuance of this arrangement II. recovered 
judgment against the co. on Apr. 17, 1861, for the 
sum of £3,537 JOa. lid. In the winding up of the 
CO. U. claimed to prove for this sum, together with 
interest thereon at the rate of six per cent, from 
Apr. 17, 1861: — Held: he was entitled to six 
per cent, interest on £3,000 from the date of the 
judgment until payment of the debt . — Re Agri- 
culturist Cattle Insurance Co., Ex p. Hughes 
(1872), 4 Ch. T). 34, n. ; 25 W. R. 92, n., L. JJ. 
AnnotcUions : — Bxpld. A Distd. Re European Central Ity., 

Kx p. Oriental financial Oori)n. (1870), 4 Ch. D. 33 ; Re 

Sneyd, Kx jk FowlngH (1883), 32 W. R. 352. 


Sect. 4. —APPEALS. 

Sub-sect. 1. — When Judgment Affirmed. 
462. Replevin bond.] — No interest given on 
affirmance of a judgment on a replevin bond. — 
Anon. (1811), 4 Taunt. 30 ; 128 E. R. 238. 


468* Money lent,] — ^Interest is not allowed upon 
the affirmance of a judgment merely for money 
lent. But interest is allowed upon the afffrmance 
of a judgment for the balance of an account for 
money lent A for interest upon the advances, 
where pltfs., as bankers, have been in the habit of 
charging it. — Gwyn v. Godby (1812), 4 Taunt. 
346 ; 128 E. B. 363, Ex. Ch. 

Anrwialion : — ^Rold. Ibbotson v. Ibbotson (1897), 13 T. L. R. 

689. 

464. Balance of account.] — Interest allowed on 
the affirmance of a judgment obtained for the 
balance of a merchant’s account, A for interest 
on that balance. — Hammel v. Abel (1812), 4 
Taunt. 298 ; 128 E. B. 343 ; sub nom. Hamel v. 
Abel, 8 Price, 616, Ex. Ch. 

405 . Foreign Judgment.] — In an action 

of debt on a foreign judgment, for an entire sum 
recovered on counts for the balance of a merchant’s 
account, for goods sold, moneys advanced A paid, 
moneys due on bills of exchange, A for interest ; 
this ct. will not give interest on affirmance of the 
judgment of the ct. below. Where interest is 
given, the debt must appear on the record to be 
one which carries interest. — Doran v. O’Reilly 
(1816), 3 Price, 250; 146 E. R. 252, Ex. Ch. ; 
affd. (1817), 5 Dow, 133, H. L. 

Annoiation : — Retd. Butler v. Htevold (1823), 1 308. 

466. Bankers.] — On a judgment recovered 

against bankers for a balance due from them of 
money deposited in their bank by a customer, 
the ct. will, on affinnance, order the interest to 
be added to the damages, where the custom of 
the bank is to allow it ; but they Will make the 
order for interest, after the same rate only at which 
it was the usage of tlie bank to allow it to their 
customers. — Ikin v. Bradley (1818), 5 Price, 
536 ; 8 Taunt. 250 ; 2 Moore, C. P. 206 ; 146 
E. R. 687, Ex. Ch. 

467. Goods sold & delivered — To have been 
paid for by bill — Bill not given.] — Interest allowed 
upon the affirmance of a judgment for goods sold 
A delivered, which were to have been paid for by 
a bill, the bill not having been given. — Middleton 
V. Gill (1812), 4 Taunt. 298 ; 128 E. R. 344, 
Ex. (’h. 

468. Promise to give mortgage.] — Interest 
given on affirmance of a judgment on a promise 
to give a mtge. — Anon. (1813), 4 Taunt. 870 ; 
128 E. R. 577, Ex. Ch. 

469. Recognisance of bail.] — No interest on 
affirmance in error of a judgment on a bail re- 
cognisance in the K. B. — Anon. (1813), 4 Taunt. 
722 ; 128 E. R. 5U, Ex. Ch. 

470. .] — The Ct. of Error will not allow 

interest on affUmanco of a judgment in an action 
on recognisance of bail, on the gi*ound that the 
original action was on a promissory note, the bail 
being only liable for the sum sworn to A costs. — 
Anon. (1819), 6 Price, 338 ; 146 K. R. 827, Ex. Ch. 

471. Promise of payment — Admitted balance.] — 
Interest allowed on affirmance of judgment on a 
letter promising payment of an admitted balance 
by a bUl at two months. — Sutton v. Morgan 
(1814), 6 Taunt. 758 ; 128 E. R. 890, Ex. Ch. 

472. Conversion of bills — Delivered for dis- 
count.] — Interest allowed on affirming a judgment 
for not discounting bills delivered for that pur- 
pose, but converting them to deft.’s use. — Watts 
r. Toussaint (1814), 5 Taunt. 758; 128 E. R. 
890, Ex. Ch. 


at the rate of seven per cent., without claimed : — HeJd : there was no objec- d. .J — McKinnon v. 

showing any Iwol right to more than tlon to the pltfs. Bmlting their claim Lkwthwaite (1014), 28 W. L. R. 885 ; 
«ix P?r cent. Pltfs. entered judgment to six per cent, on sliming Judgment. — 7 W. W. R. 25 ; 20 D. L. R. 220 ; 20 

lor default of defenoe for the full Bank of Hamilton v. Habvxt (1885), B, 0. R, 55. — CAN. 
amount of the principal A interest 11 P. R. 145.— CAN. 
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478« Attorney’s undertaking — To pay debt ds 
taxed costs.] — Intereet given on affirmance of a 
judgment in an action on an attorney’s under- 
tai£ig to pay debt Sc taxed costs on or before a 
day certain. On the execution of a writ of en- 
quiry, a sheriff’s jury ought to give interest in 
such cases where the cts. at WeAmlnster would 

allow it. — V, Edmunds (1816), 6 Taunt. 

346 ; 128 E. R. 1068, Ex. Ch. 

474. Stock fraudulently sold — By one holding 
power of attorney to sell.] — The ct. gave interest 
on affirmance in error of a judgment for the pro- 
ceeds of stock fraudulently sold out by one hold- 
ing a power of attorney to sell. — MrrcHEix v. 
Miniken U816), 6 Taunt. 117 ; 128 E. R. 977, 
Ex. Ch. 

475. Breach of covenant — Charterparty — Claim 

partly liquidated partly unliquidated.] — ^In cove- 
nant on a charterparty, pltf. assigns two breaches ; 
one for a specific sum, the other for unliquidated 
damages ; on judgment by default, damages are 
assessed genertdly. Upon affirmance in the Excli. 
Chamber, the ct. refused to allow interest. — 
Martin v. Emmotb (1816), 0 Taunt. 630 ; 2 

Marsh. 230 ; 128 E. R. 1141, Ex. Ch. 

476. Non-payment of purchase-money.] — 

Interest allowed on the affirmance of a judgment, 
in an action for breach of covenant for non-pay- 
ment of piu'chase-money, on the whole sum re- 
covered below, <&- fi’om the date of the judgment 
below, notwitlistanding an express agreement 
between the parties that part only of the sum 
recovered should bear interest. — James v, Emery 
U818), 8 Taunt. 245 ; 5 Price, 629 ; 2 Moore, 
C. P. 195 ; 129 E. Ji. 377, Ex. Ch. 

AnnoiiUu/ns : — Meutd. WlthorH r. liirchain (1824), .'> Donv. 
Ac Hy. K. B. 106; Doo ci. Bodford v. White (1827), 12 
Moore, 0. P. 626 ; Foley v. Addenbrooke (1843). 4 Q. B. 
107 ; Surablo u. Park (1843), 12 M. & W. 146 ; MUIh v. 
Ladbroke (1844), 7 Man. & Cl. 218; Bradbumo v. HolUold 
(1816), 11 M. k. W. 5.69; HopkinHon v. Lee (1846), 6 
Q. B. 964 ; Keb^hUoy v. Wat non (1819), 3 E.\ch. 710. 

477. Allowance discretionary.] — The allowing 
of inti'rest upon affirmance in error is discre- 
tionary. Refused, in a case wherein the original 
debt did not carry inh'rest, Sc the writ of error 
was not vexatious. — B uckehidob v. Et^igiit 
(1826), 5 L. J. O. S. K. B. 70. 

478. On appeal to House of Lords.] — On a 
judgment affirmed on writ of error the House of 
Lords gives interest from tlie day of its affirm- 
ance by the Exch. (Jiainber, pursuant to Civil 
Procedure Act, 1833 (c. 42), s. 30. — Gahband v. 
Carlisle (1838), 5 Cl. Sc Fin. 354 ; 7 E. K. 438, 
H. L. 

479. .] — Simpson v. Howden (Ixiru) 

(1842), 9 Cl. & Fin. 01 ; 3 Ky. & Can. Cas. 294 ; 
8 E. R. 338, H L. ; affg, S. C. suh nom, Howden 
(Lord) v. Simpson (1839), 10 Ad. Sc El. 793, 
Ex. Ch. 

Aiiru)iaii(YriB : — Mentd. Dosborough v. Ourlevvin (1835), 3 
Y. & C. Ex. 175 ; Fcnn u. C?ral|p (1838), 3 Y, & C. Ex. 
216 ; Dent r. Bonnett (1839), 4 My. 8c CT. 269 ; Jones v. 
Lane (1839), 3 Y. & C. Ex. 281 ; Willianjs v. Flight (_1842), 
6 Beav. 41 ; Smyth v. Ortffln (1843), 13 Sim. 245 ; Moles- 
worth t>. Howard (1846), 9 Jur. 837 ; Stockton & Hartle- 
pool Ky. V. L€>ed8 & Thlrsk & Clarence Kys. (1848h 6 
Ry. & Can. Cas. 691 : Shrewsbury & Blrmlnfrham Ry. 
V. L. Sc N. W, Ry. (1851). 17 Q. B. 662 ; Ga«e v. New- 
market Ry. (1852). 18 Q. B. 457 ; Hall v, Dyson (1852), 
17 Q. B. 785 : Hiorns e. Hoi tom, Fortnum v. Holtom 
(1852), 20 L. T. O. S. 188 ; Lindaey v. G. N. Ry. (1853), 
10 Hare, 664 ; Eastern Counties Ry. v. Hawkee (1856), 
5 H. L. Cos. 331 ; Bowes e. Toronto City (1858), 11 Moo. 
P. C. C. 463 ; CooxMjr v. Joel (1859), 1 L. T. 351 ; BurgosH 
e. Richardson (1861), 4 L. T. 316 ; Mamaiioll e. Mid. O. W. 
(Ireland) Ry. (1863), 1 Hem. A M. 130 ; I»roctor r, 
Robinson (1866), 35 Boot. 329 ; Taylor r. Chichester Sc 


mdhupst Ry. (1867). L. R. 2 Exch. 350; EUlott v, 
Richardson (1870), L. R. 6 C. P. 744 ; Hoaro v. Brom- 
ri6go (1872). 8 Ch. App. 22 ; Ayerst v. Jenkins (1873), 
• Woate r. Demuan (1874), 30 L. T. 
w® i. Yorkshire Ry. Wagon Co. v. Macluro (1881), 30 
W* K* 288 ; Brooking erMaudslay, Son & Held (1888), 
38 Ch. D. 636 ; Savlll e. LaiiKinau (1808), 79 L. T. 44. 

480. By which court order made.] — Qm. .• 

whether where a judgment of the ct. Dolow is 
affirmed on error, & interest is asked for under 
Civil Procedure Act, 1833 (c. 42), this House need 
make the order for interest, or may leave the paiTty 
to apply for it in the ct. below. — HooPEit v. Lane 
( 1867), 6 H. L. Cas. 443 ; 27 L. J. Q. B. 76 ; 30 
L. T. O. S. 33 ; 3 Jur. N. 8. 1020 ; 0 W. R. 146 ; 
10 E. R. 1368, H. L. 


AnnotaHons : — ^Retd. Tyne Iinprovomont Comra. v. General 
Steam NavlKatlon Co. (1860), 8 B. & S. 66. Msntd. 
Bateman v, Fi-estou (1861), 3 E. ic E. 578 ; i(e Fi'oston, 
Kx p. Frchton (1861), 3 Do G. F. A: J. 612 ; Gckford v. 
Fronton, Obannian r. Fw^ston (IhOl). 6 II. 3: N. 466 ; Rc 
London Collulold Co. (18hh), 39 Ch. D. 19U. 

481. Execution delayed — by appeal.] — Whei'e 
judgment is given in a ct. of error for deft, in error, 
the ct. is bound, under Civil Ihoeoduro Act, 1833 
(c. 42), s. 30, to allow interest for the time that 
execution has boon dolavod by the writ of error. 
Such interest will bo calculattid at 4 ])er cent. — 
Levy v. Langridge (183H), 4 M. Sc W. 337 ; 1 
Horn Sc 11. 325 ; 7 L. J. Ex. 387 ; 160 E. K. 
1458, Ex. Ch. 


..1 «.•};- Mentd. pilioonj r. Hood (18. bs), 5 lUnif. 

N. C. 97 ; Brown v. Ed^liijftoji (I Ml), 2 scoH, N. H. 
496; WinUTbotUnn r. \V i iKdd. (1812), 10 M. Ac VV. 109; 
Howard v. Shopliord (ls5()), 9 (’. B. 297 ; Col ltd! v. L. 
& N. W. Ily. (1851), 16 Q. B. 984 ; Koalos v. (’adotfan 
(1851), 10 C. B. 591; Loiurmold v. Holliday (IS5I). 6 
Exch. 761; Gerhard v. BaU^ (1853), 2 E. Sc B. 476; 
Hadley v. Baxoudalo (1851), 18 Jur. 358 ; Blakoniore i\ 
Bristol & Exeter Uy. (1858), 8 K. A: B. 1()35; Eastwood 
V. Bain (1858), 3 H. Ac N. 738; (’oIIIuh v. (Avo (1859), 
4 H. & N. 225 ; Koerors t>. Kajeiulro Dutt (I860), 13 Moo. 
P. C. O. 209; Barry V. Croskoy (1861), 2 Jolin. Ac 11. 1 ; 
Dutton V, Powlos (1861), 7 Jiir. N. S. 725 ; Farrant r. 
Barnes (1862), 11 C. B. N. S. 55.1: The Norway (1864), 
Brown. & Lush. 226 ; Alton r. Mid. Ky. (1865). 19 C. B. 
N. S. 213 : MuUett v. Mason (1866), Har. Ac Itnth. 779 ; 
Playford v. United Kingdom Elocdiie Te)(‘Krapli (‘o. (1867 ), 
17 L. T. 243 ; Collls v. Selden (1868), Ij. H. 3 C. P. 495 ; 
Thompson v. Lucas (1868), 17 W. H. 520; Oetjufc v, 
SUyinKt^n (i869), L. 11. 5 Kxoh. 1 ; Francis v, CockenOl 
(1870), 10 B. Ac 8. 950 ; Peek u. Gurney (1873), L. II. 6 
II. L. 377 ; Swift v. Wlnterbol ham (1873), L. U. 8 g. H. 
244 ; Cattle v. Stockton Waterworks ( 1875), L. H. 10 Q. B. 
453 ; Smith v. Green (1875), 24 W. K. 142 ; UosoKOod v. 
Bull & Kingdom (1876), 36 L. T. 617 ; Heayen v. Pender 
(1883), 11 Q. B. D. 503 ; West London Coininorclal Bank 
V. Kltson (1884), 50 L. T. 056; Wilkinson v. Downton. 
11897} 2 Q. B. 57 ; Tallerman v. Dowsinx Radiant Heat 
Co., 11900) 1 Ch. 1 ; Karl v. Lubbock (1904), 74 L. J. K. B. 
121 ; Cavalier v. Pope, [1906] A. C. 428 ; Jaekson v. 
Watson (190C). 78 L. J. K. M. .587 ; Barnfleid v. Ooole Ac 
Sliomold Transport (Jo., (19101 2 K. B. 94 ; Blacker v. 
Lake Sc Eliiot (1912), 106 L. T. 533 ; Janvh^r i\ Hwwney, 
11919] 2 K. B. 316. 

482. .] — At the trial of a cause pltfs. 

had a verdict with leavt* to defis. to move to enUir 
a verdict. A rule in pursuance of l(*ave rt'wTvod 
was subsequently obtained & discharged, where- 
upon defts. appealed under (’. Jj. P. Act, 1854 
(c. 125), 8. 34, pltfs. delayed to sign judgment 
until after the decision of the ct. below liad been 
alfirmed by the Ct. of Exch. Chamber. A judge’s 
order was then obtained by pltf. to the master to 
compute interest under rule 20 of Reg. Oen. Trin. 
Term 1853, pursuant to C. L. P. Act, 1852 (c. 125). 
A rule was obtidnod by deft., to rescind the order, 
on the jt^round that rule 20 had no application to 
proceedings upon appi^al under O. P. Act, 
1854, upon which ground the ct. below dlachargod 
the rule. 

But the C’t. of Appeal, by the joint effect of 
Civil Procedure Act, 1833 (c, 42), s« 30, rule 20 of 


PART XVI. SECT. 4, SUB-SECT. 1. 

4S1 i. EzeenHon delayed — By appeal,] 
— ^Where an appeal la bronirht against 


a Judirment in any personal action 
wbioh iB affirmed on appeal, Intereirt 
on the Jadgment la allowed for snob 


time aa execution hae been stared by 

the appeal. — McEwam v» 

(1884), lOA. R. »0.~-CAH. 


N 2 



180 


Judgments and Orders. 


Sect, 4. — Appeals : Svb-sects. 1 c£: 2. Sect, 6. 
PaH XV I L Sect, 1.] 

Reg. Gen. Trin. Term 1853, & C. L. P. Act, 
1864 (c. 126), 8. 42, are empowered under the cir- 
cumstances to make an order for the allowance 
of interest for such time as execution was delayed 
by the proceedings upon appeal. — Tyne Improve- 
ment Comes, v. General Steam Navigation 
Co. (1867), 16 L. T. 452 ; 16 W. R. 875, Ex. Ch. 

483. .] — An arbitrator had found 

that pltf. was entitled to “ damages occasioned 
to pltf. by reason of loss of customers ” : — Held : 
his finding was right. 

Interest upon the judgment was declared to 
arise on account of the delay in execution occa- 
sioned by the proceedings in error. — Lancashire 

6 Yorkshire Ry. Co. v, Oidlow (1875), L. R. 

7 H. L. 517 ; 46 L. J. Q. B. 625 ; 32 L. T. 573, 
H. L. 

Annotations Dunkirk C’ollku-y Co. r. M. S. & L. 

lly. (1870), 2 Hy. & (^an. Tr. Caw. 402 ; CiiatL-rlcy Iron 
(Jo. V. North StafTordHhlre lly, (1878), 3 lly. &, Can. Tr. 
Cas. 2Ii8 ; L. & N. W. lly. v. KvorHiied (1878), 3 Ai»i). 
(’as. 1021) ; lale of WIkIR (Newport Junction) lly. r. 
IhIo of Wl^ht lly. (1882), 4 lly. & (’an. Tr. Cas. 128 ; 
Murray r. (). & S. W. lly. (ISSfl), 4 lly. & Can. Tr. Cas. 
4.'’jG ; Horry u. L. C. & 1). lly. (1884), 4 lly. & Can. Ti. 
(’as. 310 ; Hall v. L. H. & S. C. lly. (188(1), 5 lly. & Can. 
Tr. (’as. 28 ; Croflsllold v. Manchostor ShiiJ Canal (’o. 
(1003), 19 T. L. 11. 398 ; Maskoll v. Horner, 1191.0) 3 K. H. 
10(1 ; Foster v. U. K. lly. (1920), 37 T. L. 11. 208. 


8ur-sect. 2. — When Judgment Reversed. 

484. Where amount paid & repayment ordered.] 
— Where a decree or order under which money has 
been paid is reversed on appeal the money is 
in general ordered to be repaid without interest. 
—Parker v, Morrell (1848), 2 Ph. 453; 17 
L. J. Ch. 220 ; 12 L. T. O. 8. 1 ; 12 .lur. 2.53 ; 
41 E. R. 1018, L. C. 

AnnoiaWms : — Mentd. Hopwortli v. Hos1(»p (1819), 6 Haro, 

022 ; Drake r. Drake (No. 1) (1858), 25 Heav. Oil. 

485. .] — Persons who by tlie order of an 

inferior ct. have been improperly corniiellcd to 
pay money to their opponents in the suit, are, 
upon tlio reversal of such order by a ct. of appeal, 
entitled to have the amount rejjaid with interest 
at 4 per cent, from the time of payment. — M er- 
chant Banking Co. v, Maud (1874), L. R. 18 
Eq. 650 ; 43 L. J. Ch. 801 ; 22 W. R. 874. 

486. Action dismissed at trial — Ascertainment 
of damages.] — Pltf. sued dofts. to recover un- 
liquidated damages for breach of contract. At 
the trial judment was given for defts. ; but the 
Ct. of Appeal ordered judgment to be entered for 


pltf. for a sum to be ascertained. When the 
amount had been ascertained pltf. asked that 
judgment should be entered for him for that 
amount with interest from the date of the trial ; 
— Held : pltf. was entitled to interest only from 
the date when the judgment of the Ct. of Appeal 
was pronounced, & the ct. ought not to order its 
judgment to be antedated in the absence of good 
ground for so doing. — Borthwick v. Eldersue 
8.8. Co. (No. 2), [1905] 2 K. B. 51 6 ; 74 L. J. K. B. 
772 : 93 L. T. 387 ; 63 W. R. 643 ; 21 T. L. R. 
630 ; 49 Sol. Jo. 618 ; 10 Asp. M. L. C. 121, C. A. 

Annotaiions : — Distd. Ashover Fluorspar Minos v. Jackson, 
(1911] 2 (’h. 355. Consd. Nitrate iToducers S.S. (^o. v. 
Short (1922), 91 L. J. K. B. 871. Refd. Bolirian Grain 
& Produce Co. v. CJox (Franco), [1919] W. N. 317. 

487. Remitted by House of Lords.] — 

In an action upon a policy of marine insurance on 
ship claiming for a total loss, the House of Ixirds, 
reversing the judgment of the Ct. of Appeal &; 
of the judge at the trial, held that the value of 
the wreck ought to be taken into account in ascer- 
taining whether the ship was a constructive total 
loss & that upon that basis there was a construc- 
tive total loss of the ship, & remitted the cause 
to the High Ct. to do wliat was just & consistent 
with their judgment. The House of Lords said 
notliing about interest : — Held : the assured ought 
to have interest on the sum due from the date of 
the judgment at the trial. — Macbeth & Co., Ltd. 
V, Maritime Insurance Co., Ltd. (1908), 24 
T. L. R. 559. 

AiniotationH : — ^Apld. Sticknoy v. Keoblo (1915), 112 L. T. 
1107. Refd. Dcelcy v. LloydH Bank (No. 2) (1912), 57 
Sol. Jo. 158 ; Nitrate IToducers S.S. (Jo. v. Short (1922), 
91 L. J. K. B. 871. 

488. Decision in favour of plaintiff — Reversed 
by Court of Appeal — Restored by House of Lords.] — 

A decision in favour of pltf. was reversed by the 
Ct. of Appeal A restored by the House of Lords. 
No ord(ir was made as to pltf.’s costs of the appeal 
to the Ct. of Appeal prior to the judgment in the 
House of Lords: — Held: pltf. Wfts entitled to 
intei*est at the rate of 4 per c(*nt. per ammm on 
his costs of the appeal to the Ct. of Appeal as from 
the date of the judgment of that ct. — Stkjkney 
V, Keeble (No. 2) (1915), 84 L. ,7. Ch. 927 ; 112 
L. T. 1107 ; 31 T. L. R. 221. 

Whether Judgment antedated.] — See Practice. 
Appeal to Judicial Committee of Privy Council.] — 
See Courts, Vol. XVI., pp. 165, 166, Nos. 681, 
689. 


Sect. 5.— FOREIGN JUDGMENTS. 

See CoNFJLiCT OF Laws, Vol. XI., p. 472. 


Part XVII. — Judicial Decisions as Authorities. 


Sect. 1.— IN GENERAL. 

489. What are decisions — Court equally divided 
— House of Lords — Decision appealed from 
afllrmed.] — As I have reason to believe that two 
of the four Poors who hiiai'd the case argued at 
vour Lordships’ bar ore of a contrary opinion, 
the result will be an affirmance of the decree 
appealed against, the question to bo put according 


to the Standing Order of the House being “ That 
the decree be reversed (Lord Wkstbury, C.).— 
Baker v, Lee (1800), 8 H. L. Cas. 495 ; 30 L. J. 
Ch. 625 ; 11 E. K. 522 ; sub nom, Ilminster 
School, Baker v, Lee, 2 L. T. 701 ; 7 Jur. N, 8. 
1. U, L. 

Annoifiiiotts .—Reid. A.-G. r. St. John’s Hospital, Batli 
(1876), 2 Ch. D. 554. Mentd. lie Hodgson’s School 
(1878), 3 App, Cos. 857. 


PART XVn. SECT. 1. 

•. General rule. ] An onlcr onco 
pronounoatl will bo given oiloot to & 
followed by every judge & ct. of 
Inferior or co-ordinate jurisdiotlon, & 
uo order will be made Inconeletent 


therewith. — G abriel r. Mesukb (1894), 
3 H. C. U, 159.— CAN. 

f. .) — ^It Is tho duty of the 

cts. of tho provlnoo to follow the 
dccitiion of tho highest ct. in Canada, 
being tho latest decision on tho subject, 


without questioning whether or not 
it is in accordance with previous cases. 
— Slater r. Labeber(1905),5 O. W. R. 
420, 639 ; 6 O. W. R. 628 ; 10 O. L. R. 
648.— CAN. 

g. IVhcU arc decisions — Memoranda 
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490 ^ .] — ^In cases of appeal 

to the House of Lords there are always two motions 
before the House, one, that the judgment under 
appeal be reversed, the other, that the judgment 
under appeal be affirmed, & the appeal dismissed 
with costs. When the votes are equal upon the 
first motion, the motion is lost. The second 
motion is not put, as it is assumed that it would 
be lost also. The judgment appealed from is 
therefore affirmed, but no costs are given. — 
Pryce V, Monmouthshtre Canal & Railway 
Cos. (1879), 4 App, Cas. 197 ; 49 L. J Q. B. 130 ; 
40 L. T. 630 ; 43 J. P. 624 ; 27 W. R. 660, H. L. 

Annotations : — Reid. G. W. Ry. v. Railway Comra. & Brown 
(1S81), 45 Ij. T. 65. Mentd. Totuiant v. Swansea Harbour 
Trustees (1886), 3 T. L. R. 128 ; R. v. Railway Comrs. & 
Distlnifton Iron Co. (1889), 22 Q. B. D. 642 ; McDouffall 
& Bonthrou v. London & India Docks Co., Paere & East 
V. London & India Docks Co., [1908] 2 K. B. 175. 

See, also, Nos. 518, 575-577, 592, post. 

Divisional Court.] — Sec Nos. OlS-OdS, 

post, 

-.] — Compare No. 079, post, 

491. Part of system of English law.] — Wliere 
the law is known & clear though it be inequitable 
& inconvenient the judges must determine as the 
law is without regarding the inequitableness or 
inoonveniency. . . . But where the law is doubtful 
& not clear the judges ought to interpret the law 
to be as is most consonant to equity & lea.st in- 
convenient. — Dixon v. Harrison (1669), Vaugh. 
30 ; 124 E. R, 958. 

.iviutiations Refd. Precedence, etc., of tlio JndproB (cirm 
1725), Fortes. Roj). 3S2. Mentd. Herrinff v. Brown (1688), 
C^ornb. 11 ; Shortridge u. Laiuplngrli (1792), 2 Ld. Rayin. 
798 ; Anustionff d. Neve v. Woolsoy (1755), Barnes, 
467 ; Hill t\ Saunders (1825), 4 B, & C. 529. 

492, Embodiment of legal principles.] — 

The case is in some sense new, as many others 
which constantly occur ; but we have no right 
to consider it, because it is new, as one for which 
the law has not provided at all & because it has 
not y(*t been decided to decide it for ourselves, 
according to our judgment of what is just & ex- 
pedient. Our common law system consists in the 
applying to new combinations of circumsiane(*8 
those niles of law which we deiive from legal 
principles & judicial precedents & for the sake 
of attaining uniformity, consistency & certainty, 
wo must apply those rules where they are not 
unreasonable inconvenient to all cases which 
arise ; & we are not at libeiiy to reject them & 
to abandon all analogy to them, in thost) to which 
they have not yet been judicially applied, because 
we think that the rules are not so convenient & 
reasonable as we ourselves could have devised 
(Parke, J.).— Mirehouse v, Renneix (1833), 1 
Cl. Fin. 527 ; 7 Bli. N. S. 241 ; 8 Bing. 490 ; 
1 Moo. A S. 683 ; 6 K. K. 1015, 11. L. ; afftj, H. C. 
sub 7iom, Kennell v, Lincoln (Bp.) (1827), 7 
B. & (’. 113. 

Annotations : — Mentd. Alfif-on r. Atlay (1837), 7 Ad. & El. 289 ; 
Kdwanls v. Exeter (Bp.) (1839), 7 Scott, 652 ; Bradbunio 
r. Botfteld (1845), 14 M. & W. 559 ; Howley v. Knight 
(1849), 19 L. .1. U. B. 3 ; Ford n. Hariiigton (1869), L. R. 
5 (’. P. 282 ; WaTah r. Lincoln (Bp.) (1875), L. It. 10 C. P. 
.518. 


498. .J — It is no sufficient reason for 

deciding against any known principle or any cur- 
rent of consistent authority, that we may thereby 
be enabled to establish a more exact harmony 
between different cts. or systems of jurisprudence ; 
but, where matters hang evenly balanced, still 
more whoi'e both sound principle & the better 
practice authorises our determination, we cannot 
avoid feeling that it is highly desirable to place 
the law as administered by the different tribunals 
respecting the same subject-matter in a state of 
uniformity consistency (per Cur.). — Barnes v, 
Vincent (1846), 5 Moo. P. C. i\ 201 ; 4 Notes of 
Oases Supp. xxi ; 7 Ti. T. O. S. 445 ; 10 Jur. 

233; 13 E. R. 468, P. (X 

Annotations : — Mentd. Ksto v. KnU’i (1851). 2 Rob. Eocl. 
351 ; Breiichlcy r. Lmui (1852), 2 Bob. Keel. 441 ; Do 
(’hatclaiii V. Do l^intiguy (1859), 1 Sw. A' Tr, 411 ; In 
the Goods of Wollaslon (1863), 32 L. J. J». M. & A. 171 ; 
Jn the Goods of Halljlmrtoii (1866), L. K. I P. k I). 90 ; 
IlawkHley r. Barrow (1866). 1.. B. 1 P. & I). 147 ; Paglar 
r. Tongue (1866), L. R. I 1‘. 1>. 1.58 ; Jn ihr Goods of Do 
Pradol (1867), L. B, 1 P. A 1). 451 ; Nobler. Phelps (1871). 
L. B. 2 P. & J>. 276 ; Hi (Jrahain (1872). L. B. 2 P. A D. 
385: Parkirihon r. Ton'iiaeud A^ TownHond (1875), 4 1 
Ij. .7. P. A M. 32 ; In the Goods of Thar]>, Tharp r. 
Macdonald (1878), 3 P. D. 76 ; PhlllipH r. .lenkliiH (1880). 
44 Jj. T. 281 : Ih Parkor’H TniMtH, lls9l] I (’h. 707 ; Jn 
the Goods of Hiihcr. (I890j l\ 209. 

494. What part of decision binding — Only ratio 
decidendi.] — Tlie only use of authoritic^s or decided 
cases is the establishment of some principle whicli 
the jud^e can follow out in deciding the case 
before him . . . where a case has deciilod a prin- 
ciple, although 1 myself do not concur in it & 
although it has only be(m the decision of a ct. of 
co-ordinate jurisdiction 1 have felt hound to follow 
it (Jeshkl, M.B.). — 7*V Halleit’m Estate, 
Knatciibull V, JIalIjETP (1880), 13 Ch. 1). 696; 
sub 7wm. lie llALLEaT’s IOstai'e, Knat('HHIill v, 
HaTjLEtt, CorrKBELL V. UAij.Eri', 49 L. J. Ch. 
415 ; 42 L. T. 421 ; 28 W. B. 732, (\ A. 

Annotaitons : — Apprvd. Kreglinger r. Nenv Patagonia Meat 
& Cold Storage (’o.. 11914 1 A. (\ 25. Reid. Wimblodon 
(Vloar, etc.) r. Eden, Jte St. MarkX Wliiililodcm, (19081 

P. 167. Mentd. Kiikhamr. pool (1880), 43 L.T. 171 ; Harrla 
r. Truman (1881), 7 Q. B. J). 340; Jte Maw'Hon, Kx p. 
Hardoa'^tlo (1881 ), 4 4 L. T. 523 ; Now Zealand A Aiwtra- 
Ban Land Co. r. WatHon (1881), 7 t>. B. D. 37 4 ; Collins 
V. StiinHou (1883), 11 Q. B. D. 112; Marten r. Rocke, 
Kyton (1885), 53 L. T. 916 ; Lyel! i). Kennedy (1887), 18 

Q. B. D. 796 ; Jir Murray, InckHon r. Murray (1887), 
.57 Ij. T. 223 ; Hancock r. Smlfli (1889), 41 Ch. D. 456 ; 
EBIh V. Goultoii, [1893] 1 Q. B. 350; Jte Miller, p. 
Ofllclal Receiver, [189.1] 1 Q. B. 327 : Jte Halle! t, Kx p, 
Blaiie, (1894J 2 Q. li. 2,37 ; Jte Hlenning, Woodr. Hlennlng, 
[1895] 2 Ch, 433 ; ('ory r. TurklHh S S. Mt'oea ((JwiierH), 
The Mecca, (18971 A. 286 ; Jte reford, Carmlchatd 
V. Rudkin (1897), 13 T. L. it. 1.53; Mohh v. Hancock, 
[1899] 2 Q. B. Ill ; Mutton v. J*ea(, [1899] 2 (’h. 556 ; 
Jte Oatway, Hcrtslet r. Oafw'av, (1903) 2 ('h. 356 ; Orun- 
noll V. Welch, |1905] 2 K. B. 650 ; Davln r. l»otrle, I1906J 
2 K. B. 786 ; WIIhodm A FiirncwH-Leyland Bine r. British 
A (Continental Shipping Co. (1907), 23 T. h. Jl. 397 ; 
Buniott r. Horne (1911), 27 T. Jj. B. 402; Galula v. 
PintUH (1911), 104 L. T. 574; Sinclair v. Brougham, 
[19141 A. (’. 398 ; Jte Da<*re, Whitaker v. l)a<*re, 11915] 
2 Ch. 480 ; Boscoe (BolBui) r. Winder, (1915) 1 (’h. 62 ; 
Jte HodgHon’H TruHtw, Jhihlic TruHtee v. Milne, (1919) 2 
Ch. 189; Banquo Beige v. Hamhrouck, [1921 J 1 K. B. 
321. 

495. .] —The only thing in a judge’s 

decision binding as an authority is the principle 


of opinions — Jiesicmation or death of 
jndge before judf/meni.) — Written 
opinion'^ Hout to the reghitrar by judgC8 
who had retired or died before the 
Bidgmeat in the case was pronounced 
in open ct. are not judgments, but 
merely memoranda of the opinions A 
arguments of such judges. — Mahomed 
Axil v. Asadunvissa bebke, Mcmry- 
LALL Sen V. Desichar Roy (1867), 
B. L. R. Sup. Vol. 77i ; 9 W. R. 1.— 
IND. 

h. Aulhority of derisions in English 
eouris .] — After the decision of a case 
by the ct., a motion to re-open the 


same, based on a conflicting jiulgment 
of the Ct. of O. B. A the House of 
Lords, will not bo entortalmMl, but 
secus, if the judinnent lie that of the 
Pr.vy Council.— AViLLiAMftOM V. New 
South Wales Marine Ahhubancb 
C o. (1) (1856), 2 Legge, 975.— AU8. 

k. ,1 — If there bo a series of 

decisions in this country leading one 
way, they should be followwl In 
proforenoo to a single decision of an 
English ct,, espoclally wheit» in it 
there was a differenoo of opinion. — 
Sc?OTT V. Reikie (1865), 15 C. P. 200. 
—CAN. 


i. .J -<V»Ionitil cts. cannot dls- 

regard the adjudication in pari materia 
of tlio superior ct. of cxjnimon Jaw In 
Kngiand. It is of tho utmost im- 
portance that in all parts of tho 
empire where the English law prevails, 
tho Intcn^rotatlon of that law by the 
cts. shall be as nearly as possible the 
same. — Baird r. Grieve (1882), 6 
Nfid. L. R. 452.— HELD, 

m. .] — When a decision of the 

Ct. of Appeal in England Is at 
variance with one of the Ct. of Appeal 
in Ontario, the latfjer should lie fol- 
lowed here, as tho former ct. is not the 
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Sect , 2> — Dicta , SecL 3«] 

but that responsibility is lightened by the fact that 
the judgment given in [that case] will in no way be 
affected. What we are dealing with is obiter 
dicta, not necessary for the purpose of that 
decision (Lord Jambs). — ^Lewin v. End, [1906] 
A. C. 299 ; 75 L. J. K. B. 47.3 ; 94 L. T. 649 ; 70 

J. P. 268 ; 54 W. R. 606 ; 22 T. L. R. 504 ; 4 
L. G. R. 618, H. L. ; reveg, S. C. suh nom, Lewin 
V. End, Lewin v. Civil Service Supply Assocn., 
[1905] 1 K. B. 669, C. A. 

JnnotaHonfi : — Mentd. Morgan t?. Kenyon (1913), 78 J. P. 
60 ; li. Aerodrome v. Dell, 11917] 2 K. B. 3S0. 

512, ,] — If a decision is binding 

there is an end of it. But if you have only to do 
with dicta, though such dicta may well serve to 
help you to form your own opinion, I cannot 
see that they ought to overrule it. It is a different 
question when a practice follows on dicta. A 
practice it might not be right to disturb, but then 
it is the practice He not tlie dicta that forms the 
binding authority (IwORD Dunedin). — Leeds In- 
dustrial Co-operative Society, Ltd. v. Slack, 
[1924] A. 0. 851 ; 93 L. J. Ch. 430 ; 131 L. T. 710 ; 
40 T. L. R. 745 ; 08 Sol. Jo. 715, U. L. ; revag, 

S. C. aid) nom. Slack v, Leeds Industrial 
Co-operative Society, Ltd., [1923] 1 Ch. 431, 
C. A. 

513 , Dicta of Judge of superior court.] — 

Semhle : the ct. is bound to follow dicta when 
pronounced by a judge of a superior ct.— Assi- 
cuRAZiONi Generaij De 3''riehte V , Empress 
Assurance Corpn., (1907] 2 K. B. 811 ; 

70 L. J. K. B. 980 ; 97 L. T. 785 ; 23 T. 1.. R. 
700 ; 5^ Sol. Jo. 703 ; 10 Asp. M. L. ('. 577 ; 13 
(’om. Cas. 37. 

Dicta in House of Lords.] —See Nos. 518- 

522, poHl, 

614. Rights of property resting on dictum.] 

— It would bo impossible to upset rights of pro- 
perty merely because, when liistorically traced 
through the reports, they rested upon a dictum 
(Hamilton, J.). — A.-O. v. Keynoldh, [1911] 2 

K. B. 888 ; 80 L. J. K. B. 1073 ; 104 L. T. 852. 

516 , ,■] — l)i(«ta by judges, liowever eminent, 

ought not to b(^ cited as establishing authori- 
tatively propositions of law unless thcs<^ dictn 
really form integral parts of tlu' train of reasoning 
directed to the r<'al question decided. They may, 
if th(‘y occur merely at largo, bo valuable fur 
edifleation, but they are not binding (Lord 
Haldane). — Cornelius v. Phillips, [19181 A. C. 
199; 87 L. J. K. B. 240; 118 L. T. 228; 31 

T. L. R. 116 ; 62 Sol. Jo. 140, H. L. 

AmmiaH(m Bo\^olI r. Sumiuls (1918), 31 T. li. K. 

487. 

516, ,] — Dicta are of different kinds & 

of varying degrees of weight. Sometimes they 
may be called almost casual expressions of opinion 
upon a point which has not been raised in the case 
& is not really present to the judge’s mind. Such 
dicta, though entitled to the respect due to the 
speaker, may fairly be disregarded by judges 
before whom the point has been raised & argued 
in a way to bring it under much fuller considera- 
tion. Some dicta, however, are of a different 
kind ; they ore, although not necessary for the 
decision of the case, deliberate expressions of 
opinion given after consideration upon a point 
clearly brouglit & argued before the ct. It is 
open no doubt to other judges to give decisions 
contrary to such dicta, but much greater weight 
attaches to them than to the former class (Lord 
Stbrndalb, M.R.). — Slack r. Leeds Industrial 
Oo-OPKRATIVE Society, Ltd., [1023] 1 Ch. 431 ; 


92 L. J. Ch. 470 ; 129 L. T. 264 ; 67 Sol. Jo. 497, 
C. A. ; on appeal, sub nom» Leeds Industrial 
Co-operative Society, Ltd. v. Slack, [1924] 
A. C. 861, H. L. , . , ^ 

517 . ,] — Dicta expressed unanimously by 

the three judges of a Div. Ct. ought to be adopted 
by the judges of another Div. Ct. — ^MlLLS v. 
London County Council, [1925] 1 K. B. 213 ; 
94 L. J. K. B. 216 ; 132 L. T. 386 ; 89 J. P. 6 ; 
41 T. L. R. 122 ; 69 Sol. Jo. 254 ; 23 L. G. R, 43 ; 
27 Cox, C. C. 720, D. C. 

Avnoiatwn Mentd. Short r. Poole Corpn., [1926] 42 
T. L. R. 107. 

518. In House of Lords — How far binding.] — 

By the constitution of this United Kingdom, the 
House of Lords is the ct. of appeal in the last resort, 
& its decisions are authoritative & conclusive 
declarations of the existing state of the law, S: 
arc binding upon itself when sitting judicially, 
as much as upon all inferior tribunals. The 
observations made by Members of the House, 
whether law Members or lay Members beyond 
the ratio decidendi which is propounded & acted 
upon in giving judgment, although they may be 
(‘ntitled to respect, are only to be followed in as 
far as they may be considered agreeable to sound 
reason & to prior authorities. But the doctrine 
on which the judgment of the House is founded 
must be universally taken for law, & can only be 
altered by Act of Parliament. So it is, even 
when the House gives judgment in confoiroity 
to its rule of procedure, that where there is an 
(‘quality of votes, semper premmilur pro negante 
(Lord Campbell, C.). — A.-G. v, Windsor (Dean 
Canons) (1860), 8 H. L. Cas. 369 ; 30 L. J. Ch. 
529 ; 2 L. T. 578 : 24 J. P. 467 ; 6 Jur. N. S. 833 ; 
8 W. R. 477; 11 E. H. 472, H. L. 

Annotations : — Reid. UHhor'H Wiltshire Brewery v. Bruce, 
11916] A. C. 433 ; Connott ludustrlal & Provident Soc. 
V. ConH(*tt Iron Co., 11922] 2 Ch. 135. Mentd. A.-G. v. 
Marchaut (1866), L. K. 3 Kn. 424 ; A -G. v. Wax Chand- 
lorn’ Co. (1873), L. 11. 6 H. L. 1 ; Ife Cainpden ChariticB 
(1881), 18 (’ll. 1). 310; J. 11. Conirs. v. Walker, [1915] 

A. C. 609. 

519. .] — Kreolinger (G. & C.) v. 

New Patagonia Meat At Cold Storage Co., 
JiTD., No. 4 98, njite. 

520. .] — Dicta of noble Jjords in this 

Houses while* always of great weight, are not of 
binding authority & to be accepted against one’s 
own individual opinion, unless they can be shown 
to cxiiress a legal proposition which is a necessary 
stop to the judgment which the House pronounces 
in the case (Lord Dunedin). — Davidson (Charij^s 
B.) & Co. V. M’Bobb or Officer, [1918J A. C. 
301 ; 87 L. J. P. C. 58 ; 118 L. T. 451 ; 34 T. L. K. 
213 ; 62 Hoi. Jo. 317 ; 10 B. W. C. C. 673, H. L. 

A n not (d urns : — Mentd. II(^fTernan r. Secretary of State for 
War (1918), 11 B. W. C. C. 424 ; Philbin r. Hayes (1918), 
87 L. .1. K. B. 779 , Stevens v. L. & S. W. Ry. (1918), 

87 L. J. K. B. 766 ; Wilson v. L. & N. W. Ky. (1918), 
11 B. W. (’. C. 19 ; Bell r. Armstrong', Whitworth (1919), 

88 L. J. K. JL 844 ; Alattliows v. Pomeroy (1919), 12 

B. W. C 134 ; Wild v. Brown, [1919] 1 K. B. 134 ; 
Annstroiig. Whitworth r. iledford, [1920] A. C. 757 ; 
(nark V. Lord Advocate (1922), 15 B. W. C. C. 320 ; St. 
Helens Colliery Vo. r. Hewitson, [1924] A. C. 69 ; Upton 
V. G, C, Rr., 11924] A. C. 302 

521. Practice discouraged.] — The practice 

of giving decisions, which only amounted to dicta, 
on issues not necessary to decide on appeal is 
not to be recommended, & will not be adopted 
by the House of Lords. — Parkinson v, Simon 
(1895), 12 R. P. C. 403, H. L. 

Annotation : — Mentd. Horrocks v. Stubbs (1896), 74 L. T. 
58, 

622. .] — If a point does not arise 

for decision, particularly in the House of Lords, 
it is not only not useful, but it is mischievous to 
express an opinion upon it. To decide a point 
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which does not arise, in my view is only 
mischievous (Lord Wbenbury). — ^Harries u. 
Crawfurd, [1919] A. C. 717 ; 88 L. J. Ch. 477 ; 
121 L. T. 398 ; 83 J. P. 197 ; 35 T. L. R. 643 ; 
63 Sol. Jo. 689 ; 17 L. G. R. 509, H. L. 

Antwiaiicns : — Mentd. Martin v. Ecclee Corpn., [19191 
I Ch. 387 ; Hanson v, RadcUffe U. D. C., [1922] 2 C’h. 490. 


Sect. 3.— DECISIONS FOULOWED FOR LONG 
PERIOD OF TIME. 

523. General rule — Scottish decision.] — Har- 
vey V. FARguHAR, No. 708, post, 

524. .] — The principle laid down [in the 

decision cited] has been so firmly established now 
by authority in our technical system, that I feel 
more mischief would be done by dissenting from 
it, than by acquiescing in it (Lord Halsbury, O.). 
■—Pledge v. White, [1890] A. C. 187 ; 05 L. J. 
Ch. 449 ; 74 L. T. 323 ; 44 W. R. 589, 11. L. ; 
affg. S. C. sub nom. Pledge v, Carr, [1895] 1 Ch. 
51, C. A. 

Annotations : — Mentd. Kiloy r. Hall (1898), 79 L. T. 241 : 
Sharp V. lUokards. (1909) 1 Ch. 109. 

526, .] — The Cayo Bonito, No. 000, post, 

526. Productive of injustice & Inconvenience.] — 
After a decision of the Ct. of K. B., which was 
much considered before it was pronounced, has 
remained unimpeached for more than forty years, 
& has been confirmed, W'o ought not to overturn 
it, unless it establishes a rule productive of injustice 
inconvenience. Whatever conveyaricci‘8 miglit 
have thought of the case when it was lirst decided, 
they have since considered it as having settled the 
law, it would be productive of much confusion 
to unsettle it again (Best, C.J.). — Moody v. King 
(1825), 2 Bing. 447 ; 10 Moore, V, P. 233 ; 130 
E. R. 378. 

Annotations : — Mentd. Barker r. Barker (1H28), 2 Sim. 
249 ; Smith v. Spencer (18.00), 27 li. T. O. S. 325. 

627. — — .] — From the authorities J collect 
the following principles as applicabU' to the ques- 
tion of overruling decisions of long standing, viz. 
(a) the construction of a statute of doubtful 
meaning once laid down accepted for a long 
period of time ought not to be altert'd unless the 
ct. can say positively that it was wrong <S5 pro- 
ductive of inconvenience ; (b) decisions upon which 
title to property depends, or which hy e.stablisluug 
principles of construction or otherwise form the 
basis of contract ought to receive tlie same prof fac- 
tion ; (c) decisions that affect the general conduct 
of affairs, so that their alteration w^ould rn(‘an 
that taxes had been unlawfully imposed, or 
exemption unlawfully obtained, payments need- 
It^ssly made, or the position of the public mate- 
rially affected ought in tlie same way to continue. 
These principles do not compel acccjitance as 
accurate of a doctrine plainly outside a statuU* 
& outside the common law”, where no title A no 
contract will be shaken, no person can complain, 
no general course of dealing be altered by th<* 
remedy of a mistake (I^rd Bgckm aster). — 
Bourne v, Keane, [19191 A. C. 815 ; 89 L. .1. Ch. 
17 ; 121 L. T. 429 ; 35 T. L. R. 500 ; 03 Sol. Jo. 
000, H. L. ; revsg, S. C. sub nom. Be Egan, Keank 
V. Hoare, [1918] 2 Ch. 350, C. A. 

528. Affecting general conduct of affairs.] — 
Bourne v. Keane, No. 527, ante, 

629. Construction — Of statute.] — It would be 
against reason to hold, that where we entertain 
doubt on principle, even a current of prior de- 


cisions, if clearly contrary to law, may not be 
overruled. In the present caae I yield to the argu- 
ments & authorities which have been urged to the 
ct. in support of this bill. In doing so, I feel that 
no such injustice as has been apprehended will be 
worked by our decision ; because we have the 
satisfaction of knowing, that if w^e should be 
wrong in holding ourselves bound by previous 
determinations on the same question, recourse may 
be had to a higher tribunal, by wdioso authority 
we may be brought back to the principle which, 
it seems to be thought, would have detennined 
our opinion in a diiferent way, if the question in 
the cause had been now raised before us for the 
first time, & wo were unshackled by the authority 
of the decided cases (Garrow% B.). — Evans v, 
George (1825), 12 Price, 70; 147 E. R. 000; 
sub nom. Evans v. Rowe, M‘Cle. Ai Yo. 577, 
Ex. Gh. 

Annotation , : — Mentd. Lozoii v. Prvso (1810), *1 My. &; Cr. 
(500. 

630. .] — After a coursi' of decisions 

for fifty years it is too late to alter the mb' [of 
construction of a statute] (Tindal, G.J.). — 
Look v. Bo(jkrs (1831), 7 Bing. 438; 5 Moo. 

P. 353 ; 9 I.. J. O. S. C. P.155; 131 E. \l. 109. 
Annotations JAeniA. IMoufan r. Bnindrott (1833), 5 B. 

Ad. 289; JOdi-hor r. 1‘rittio (1831). 10 Bliiw. 408 ; 
htrarhan r. Barton (1850), 11 Kxch. 047 ; Bills v. Smith 
(1805), 0 B. & 8. 31 1. 


531 . .] — Gonsidering that the statute 

has already receiv(‘d a jiidicual inL'rpnd-ation 
sixteen y(‘ars ago, which interpretation has bc*en 
acted on ever since, A that thousands of contracts 
A s<*ttlements of accounts have taken ])lace on the 
faith of tliat int<‘rpretation, that if tlu^se 8(*ttle- 
ments are disturbed an inOnite multitude of 
actions will b(* brought, <fc many lines Ix'come 
payable by persons who have trustcsl the aut ho- 
rised expoumUoK of the statute, 1 think this is a 
case in wliicli th(' maxim “ Stare decisis ” ouglit 
b) ap])ly (Byi.es, .J.).- -Archer r. James (1802), 
2 B. A5 S. (>1 ; 31 L. J. Q. 11. 153 ; 0 L. T. 107 ; 8 
Jur. N. S. 100; 10 W. B. 189; 121 E. B. 990, 
Ex. ( h. 


A ri notation ; Mentd. MimrhoiiHe v. Leo (IHOI), 4 K. & F- 
3,4 ; UiitUu. Ward (1807), L. B. 2 g. B. 357 ; Bodirrnvo 
V. Kelly (1889). 37 W. H. 513; Hev\Iott v. Allen. (1892) 
2 g. B. 002 ; lluHThes r. Bonella (1894), 10 T. L. IL 197 ; 
Abram (Jnni Co. r. Southern (1903), 19 T. L. H. 579; 
Williams V. Nortlin Navlifatlon CollleileH (1MH9), Idd., 
11900J A. V. 130. 


532. 


Decision acted on by many 


persons.] — If the matter came before us now for 
the first time I should enbTtain no doubt that the 
combined operation of Wills Act, 1837 (c. 20), 
sK. 24, 27, wwis that which has bt*en attributed to 
thcuii by Uk* Ct. <jf Appeal. ... If the inatU‘r 
were even doubtful, I should }»<*sitat(* veiy Icing 
b(*fore I laid down a different rule of construction 
ill redation to sc'cts. of the Wills Ac;t which have 
liad for many years a particular construction 
given t-o them, because it is im}>oH8iblo to say 
how many persons may have act<*d upon the 
faith that tliat construction was correct (Lord 
llERHGHELL).— AIHKY V. BoWPJR (1887), 12 App. 
Gas. 203 ; 5(i L. J. Gh. 742 ; 50 L. T. 409 ; 35 
W. B. 057, H. L. ; previous proreedings. sub nom. 
Re Bowhcr, Airky r. Bower (1880), 2 V. L. K. 
291, (;. A. 

Annotations lU Marsh, Mason v. Thorno (1888), 

38 (’h. D. G30. Mentd. Hr Wells’ Truats, Hardlstv v. 
W^olis (1889), 42 Ch. D. 646; He Hayes, Turnbull r. 
Hayes, 11900] 2 Ch. 332 ; He Moses, BedcUngton v. Bod- 
diogton, {1902] 1 C'h. 100. 
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5241. General rule .] — A judge is bound to follow the declHlons of his prcMlocossors In offloc. — C uancky v. Brooking 
(1823), 1 Nlld. L. R. 314.— NFLD. 
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583. Correction by House of Lords.] — 

I am sensible of the inconvenience of disturbing 
a course of practice which has continued un- 
challenged for so long. But if it is founded upon 
an erroneous construction of a statute, there is 
no principle which precludes the House of Lords 
from correcting the error (Lord Macnaghten). — 
Hamilton v. Baker, The Sara (1889), 14 App. 
Cas. 209 ; 68 L. J. P. 67 ; 61 L. T. 26 ; 38 W. K. 
129 ; 5 T. L. R. 607 ; 6 Asp. M. L. 0. 413, H. L. 
Annoialiona : — Conid. Morgan v. Castlogate S.S. ('o.. The 
Cosilegate, 11893] A. C. 38. Beld. The Orienta. (1894J 
P. 271; The Mecca, 11896] V. 96; The Tagus, 11903] 
P. 44 ; Wlnstanley v. North Manchester OverseerB 
11910] A. C. 7 ; West Kent Main Sewerage Poard v. 
Dartford AsseHsment Committee [1911] A. C. 171 ; The 
British Trade, [1924] P. 104. Mentd. The Orcliis (1890), 
69 L. J. P. 31 : The llipon City, [1897] P. 226; The 
Verltas(1901), 70 L. J.P. 76. 

534. .] — Lewin V, End, No. 511, 

ante. 

535, Decision of Privy Council.] — 

The C/AYO Bonito, No. 606, post. 

530 , .■] — The ct. will not readily 

overrule the decision of a ct. of inferior jurisdiction 
which has been acted on for a great number of 
years. 

It [the decision followed] has never yet been 
dissented from, but, on the contrary, it has been 
followed continuously up io the present time 
(Homer, L.J.). — Lewin v. End, Lewin v. Civii. 
Hervick Supply Assoc’N., [1905] J K. B. 669; 
74 L. J. K. B. 400 ; 92 L. T. 486 ; 69 J. P. 128 ; 
63 W. H, 406 ; 21 T. L. U. 287 ; 49 Sol. Jo. 313; 

3 li. 0. K. 449, (>. A. ; on appeal^ suh nom. Lewin 
V. End, [1906] A. L. 299, H. L. 

: — Mentd. Morgan r. Kenyon (1913), 78 J. P. 
66 ; B. Aerodrome v. Dell, [1917] 2 K. B. 380. 

537. .1 — Lewin v. End, No. 511, ante. 

538. .j — Where the construction of 

a statute has been acted upon for over forty 
years, the ct. will not interfere oven thougli the 
natural construeiion of the statute ai)pear 8 to be 
ditTeront from the construction acted on (Lord 
Alverhtone, C.J.). — K. r. Mahtin, [1911] 2 K. B. 
460 ; Rub nom. R. r. Martin, ICx p. Smythk, 80 
L. J. K. B. 876 ; 105 L. T. 220 ; 75 J, P. 425 ; 
27 T. L. R. 460 ; 22 t^ox, C. C. 560, U. O. 

539. Decision wrong & productive of 

inconvenience.] — Bourne v. Keane, No. 527, 
ayitc. 

.] — Slee, generally. Statutes. 

540 . Of will.] — T., by his mil, gave & 

devised unto his grandson ()., all that his estate, 
etc., called, etc., for his own use during his natural 
life, with remainder to the tlrst son of the body of 
the said C. lawfully begotten, severally & suc- 
cessively in tail male of the name of C. “ & for 
want of such lawful issue of that name, either by 
my said grandson 0., or my son J., then I give 
& devise the said estate, etc., amongst my 
daughters & their children, share Sc share alike, 
to hold unto them, his, her or their hob's for ever, 
as tenants in common, & not as joint tenants.*’ 
C. the giandson never had a child ; he suffered a 
recovery Sc soldpart of tlie estate so devised to him, 
as freehold. The pun'haser objected to this title j 
on the ground that he had only an estate for 
life. Lord Eldon sent a case for the opinion of 
the Ct. of K. B., which ct. was of opinion C. took 
an estate tail, Sc that was afterwards confirmed by 
the Ct. of Ch. Another purchaser, who also 
objected on the same ground, had a decree of 
specihe performance against him, the Ct. of 
Exch. certified that C. took such an estate as 
enabled him to make a good title in fee* Upon an 


AND Orders. 

ejectment thirty years after those three decisions, 
by a person claiming under a daughter of testator 
on the ground that C. the grandson took an 
estate for life only, Sc the intermediate remainders 
were vested ; — Held : this ct. would not now 
express any opinion contrary to those three 
decisions upon the will already pronounced, Sc if 
pltf . insisted upon the construction ho put upon the 
will to be the true construction, he must, con- 
sidering those decisions so long since graven by cts. 
of law & equity upon this will to the contrary, 
appeal to the House of Lords to reverse them. — 
Barrow v. Total (1862), 7 H. & N. 962 ; 6 
L. T. 472 ; 8 Jur. N. S. 991 ; 10 W. R. 357 ; 158 
E. R. 761, Ex. Ch. ; on appeal, svh nom. Parker 
V. Tootal (1805), 11 H. L. Cas. 143, H. L. 
Annotations : — Mentd. Parker r. Tootal (1865), L. R. 1 Exch. 

41 ; Allgood V. Blake, Uoaeh v. Blake, Clermell u. Blake, 

Jteod V. lllakc, Allgood v. Blake (1873), 29 L. T. 331 ; 

Dias V. De Llvcra (1879), 5 App. Cas. 123 ; lie Hillman, 

Ado V. Hillman (1910), 103 L. T. 183. 

,] — See, generally, Wills. 

541 . Of mercantile document.] — Where 

documents are in daily use in mercantile affairs, 
it is material that tlie construction given them 
years ago & which has been accepted in the cts. 
of law should not be altered, because all subse- 
quent contracts have been made on the faith of 
the decisions (Lord Esber, M.R.). — Pandorp v. 
Hamilton (1886), 17 Q. B. 1). 670 ; 55 L. J. Q. B. 
546 ; 55 L. T. 499 ; 35 W. R. 70 ; 2 T. L. R. 
891 ; 6 Asp. M. L. C. 44, C. A. ; revsd, on other 
grounds, sub nom. Hamilton, Eraser Sc Co. v. 
Pandorf & Co. (1887), 12 App. Cas. 518, H. L. 
Annotations : — Mentd. Thames 6c MCTsoy Marino Insce. 

V. IlamilUm, Frasc'r (1887), 12 App. Cas. 484 ; Tho 
IkMlouifi, j]H'.'4] P. i ; Ballautyno v. Mackiimon, [1896] 
2 Q. B. 456 ; Trinder, AnderHon v. Thames & Mersey 
Marino Insce., Trinder, Anderson v. North QuocnBlnnd 
Insco., Trinder, Anderson v. Weston, Crocker, [1898] 
2 B. 114 ; llonsuy v. White, Lloyd v. Sugg, Walker v. 
Lilleshall (^onl (\>., [PJOOJ 1 Q. B. 481 ; Blackburn r. 
Liverpool, ]irazll & iUver Plate Steam Navigation Co., 
[I902J 1 K. B. 290 ; Fenton v. Thorley, [1903] A. C. 443 ; 
Tho Torhryan, [1903] P. 36; Steel v. (Jammell, Laird, 
[1906] 2 K. B. 232 ; The Northumbria (1900). 95 L. T. 
Gift ; Ingram & Hoyle v. Services Marifimes du Tr6port 
(1913), 109 L. T. 733 ; Stott (Baltic) Steamers v. Marten, 
[1914] 3 K. it. 1262 ; Morrison r. Shaw, Savill & Albion 
Co., 11916] 1 K. B. 717 ; Becker, Gray v. London Assce. 
CJorpn,, (19ISI A. (\ 101 ; British & Foreign S.S. Co. v. 
11., [1918] 2 K. B. 879 ; Leylnnd Shipping Co. v. Norwich 
Union Fire Insee. Hoc., [1918] A. C. 350 ; Denholm v. 
Slilpping Controller (1920), 124 L. T. 378 ; Samuel v. 
Motfir Union In-^co. (1922), 28 Com. Cos. 134 ; Samuel 
V. Duma*^, (iraham Joint Stock Shipping (Jo. v. Merchants 
Marino Insce. (No. 2). [1923] 1 K. B. 692. 

542. .] — It is a wholesome rule that 

has often been laid down, that when a well-known 
docunumt has been in ct^n.stant use for a number of 
years, the ct., in construing it, should not break 
away from previous decisions, even if in the first 
instance they would have taken a different view, 
btH'ause all the documents made after the meaning 
of one has been judicially determined are taken to 
have been made on the faith of the rule so laid down 
(Lord Esher, M.R.). — Dunlop & Sons v. Bal- 
i^x^UR, Williamson Sc Co., [1892] 1 Q. B. 607 ; 
(U L. J. Q. B. 354 ; 66 L. T. 455 ; 40 W. R. 371 ; 
8 T. L, R. 378 ; 7 Asp. M. L. C. 181, C. A. 
Annotation : — Mentd. Castlogate S.S. Co. v. Dempsey. 

[1892] 1 Q. B. 864. 

543. Where decision has made law.] — A de- 
cision, although questionable in itself, which has 
been acquiesced in by the co-ordinate cts. Sc has 
been acted on as law for any considerable period 
of time, may be better left for correction to some 
superior Sc more authoritative tobunal than 
departed fi'om by the same ct. in subsequent 
cases ; but if these circumstances do not exist, 
Sc we should be satisfied on reconsideration that 
our earlier decision was erroneous, there is nothing 
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which should prevent us from so declaring, when 
the same circumstances again present a case for 
our decision (liOBD Denman, — Deptfobd 

(Chttbchwardens) r. Sketchley (1847), 8 Q. B. 
894 ; 2 New Mag. Cas. 336 ; 17 L. J. M. C. 17 ; 
10 L. T. O. S. 285 ; 11 J. P 4 887 ; 12 Jur. 38; 115 
E. R. 925. 

Annotation : — Mentd. Westminster CJorpn. v. St. Martin- 
in-the-Fiolds (1900), 90 L. T. 491. 

544. .] — If a case has been always supposed 

to be of one particular aspect & purport & if that 
case being uniformly supposed in subsequent 
cases to be such, has, as such, ruled those subse- 
quent cases, it will not do to 'go back to some 
critical difference which may be raised respecting 
the authority of that case, because the law may 
have been settled (Lord Brougham). — Baker v. 
Tucker (1850), 3 H. L. Cas. 106 ; 14 Jur. 771 ; 
10 E. R. 41, H. L. 

Annotations : — Reid. Barrow v. Tootal (18G2), 10 W. R. 357. 
Mentd. Foster t?. Hayes (1855), 4 K. & B. 717 ; Towns 
V. Wentworth (1858), 11 Moo. P. O. C. 526 ; Sykes v. 
Sykes (1871), L. R. 13 Eq. 56. 

645. .] — Where an old case is contrary 

to the principle of the general law the Ct. of 
Appeal ouglit not to slirink from overruling it 
even after a considerable lapse of time. But 
when an old decided case has made the law on a 
particular subject, the (^. of Appeal ouglit not to 
interfere with it, because people have acted upon 
it (Jessel, M.H.). — Smith v. Keal. (1882), 9 
Q. B. D. 340 ; 47 L. T. 142 ; 31 W. R. 70, C. A. 
AnnoiatUms : — Refd. Morris v. Salbors: (1881)), 22 Q. B, D. 

614. Mentd. Thomas u. Howlands (1886), 3 T. L. R. 148 ; 
Leo V. Kumllly (1891). 55 J. P. 519 ; Hewitt u. Spiers hi. 
Pond (1896), 13 T. L. H. 64 ; Serjeant r. Nash, Field 
(11>03), 72 L. J. K. B. 630 ; Montague v. Davies, Benachi, 
11911] 2 K. B. 59.L 

646. Never sanctioned by Court of Appeal.! 

— Although for eight years a decision may not ! 
appear to have been questioned by any judge, & 
may have been followed by other judges in cts. of | 
first instance, yet if it be then doubted & have I 
never received the sanction of the Ct. of Appeal, j 
the Ct-. of Appeal ought not to treat it as binding 
(CVrroN, L.J.). — Pearson v. Pearson (1884), 
27 Ch. D. 145 ; 54 L. J. Ch. 32 ; 61 L. T. 311 ; 
32 W. R. 1006, C. A. | 

Jnruitaiinna : — Consd. Vernon v. Hallam (1886), 34 Ch. D. 
748 ; Trego v. Hunt, (1896] A. C. 7. Refd. JonnlngH v. 
Jennings, [1898] 1 Cli. 378. Mentd. Bristol, Cardiff & 
Swansea AlTated Bread Co. v. Maggs (1890), 44 Ch. I). 
616 ; Robb r. Green (1895), 64 L. J. Q. B. 59.3 ; Jie David 
hi Matlhewa, [1899] 1 Ch. 378 ; Gillingham v. IJeddow, 
11900] 2 Ch. 242. 

547. Decisions affecting settlement & devolution 
of property.] — The ct. of ultimate appeal will not 
easily overturn a series of decisions which have 
long regulated the settlement & devolution of 
property. 

There is another duty incumbent on all cts., 
& pre-eminently upon a ct. of ultimate appeal, 

& which has been invariably observed, namely, 
that as regards those rules which regulate the 
settlement & devolution of property, those cts. 
which have to interpret instruments A acts of 
parties must take care to be very guarded against 
letting any supposed notion as to the inaccuracy 
of any rule which has in fact been acted upon, 
induce them to alter it so as to endanger the 
security of property & of titles (Lord Cranworth). 
— Young v. Robertson (1862), 4 Macq. 337, 
H. L. 

648. Affecting rights of property.! — A Ct. of 

Appeal should be careful in overruling decisions 
wmch, not being manifestly erroneous have stood 


unchallenged for a long period, & which from their 
nature the effect which they may reasonably 
be supposed to have had In matters affecting rights 
of property, may be held to have become part of 
the recognised established law of the land. — 
PuGHv. Golden Valley Ry. Co. (1880), 15 Ch. D. 
330 ; 49 L. J. Ch. 721 ; 42 L. T. 863 ; 28 W. R. 
863, C. A. 



T. 613 ; Morris r. ToiUmhaiii hi Forost Gate lly. 

(1892), 36 Sol. Jo. 232 ; A.-G. r. Met. Hy., [1894] 1 Q. B. 
384 ; KmHley v. N. E. By., [1896) 1 Ch. 418 : L. & N. W. 
Ry. V. Ogwon District Council (1899), 80 L. T. 401. 


549 ^ Decision relied on by conveyancers.! 

— Reliance was placed on Dov v. Biggs (1809), 2 
Taunt. 109. Now Doe v. Bi/jgs is one of those 
coses wliich may bo classed as anonuilios, <& it is 
so known to & understood by conveyancers & 
real property lawyers, wlio take care to draw 
instruments accordingly. 1 do not think it is a 
sensible decision. I do not think that case could 
possibly be so decided now if Gio question arose 
for the first time ; <te I am not disposed to extend 
it. On the other liaud, I do not wish to shako 
titles, I shall do precisely what our predecessors 
have always done — leave the case whei'o it is 
(Lindley, L.J.). 

Doc V. Biggs (1809), 2 Taunt. 109, is a c^ise of 
some antiquity, the last thing this ct. does is U) 
disturb cases ujion whi('h convc^yiincers may have 
relied (Bowen, L.J.).~-/?c Lasiiaiar, Moody v, 
Penfoli), (1891] I Ch. 258; 00 Ji. J. Ch. 143; 
64 L. T. 333, C. A. 

550 . ,j — Bourne v. Keane, No. 527, ante, 

661. Affecting commercial matters.] -- Yimr 
Lordships are fn^c to overrule (decisions of in- 
ferior cts.] if you think (it, in spite of all that htis 
been said about tlie importance of following well- 
established rules in <\)inm<u*cial matl*er8 (Loud 
Sumner).- -United States Shipping Board p. 
Stiuck (F.) a. Co. (1920), 95 Ti. J. K. B. 770 ; 135 

L. T. 185 ; 42 T. L. B. 5.50, II. L. 

652. Affecting contracts Sale by auction.] — 
(1) This ct., according to wJiat has been a universal 
practice, oven of a ct. of error, would deidde now in 
the same way, even tJiough it would not have 
come originally to the same dt^cision. All the 
sales by auction wliich have occurred since those 
decisions must Jiave taken place on the law which 
had been so published, & it would bo very wrong 
I now to oveiTuIe those decisions (BiiE'iT’, M.B.). 

(2) A ct. of law is not jusUlied, according to 
the comity of our cts., in overruling the diMdsion 
of another ct. of co-ordinaUi jurisdiction (UiiE'rr, 

M. H.) — Paimfr V. Johnson (1884), 13 Q. B. D. 
351 ; 53 L. J. Q. B. 348 ; 51 L. T. 211; 33 VV. R. 
36, a A. 

Amuttations rally, Mentd. Ur- Orange & Wrlgliiw’ 

t.'ontraet (1885), 52 L. T. 606; (JlayUui v, Luoch (1889), 
41 Ch. D. 10.3 ; A.-G. Hi Hare u. Met. Ky. (189.3), 69 L. T. 
811 ; Mason v. SchujqjiHHor (1899), 81 L. T. 147 : Urw- 
wolao-Wiliiainfi v. lSurn(‘ljy (1900), 49 W. U. 20.3 ; Do 
LasHallc v, Guildford (1901) 2 K. B. 215; Haundere i\ 
Cockrill (1902), 87 L. T. 30. 

553 . .] — I admit tliat, although there has 

been no judicial decision, yet if I could find that 
this had been an accept'd dictum of law, A that 
It was likely to have affected divers contracts 
between man & man, A that by not following it 
I should be disturbing anything done in funner 
times on the faith of the dictum, I should feel 
myself bound by it (Pearson, J.). — Be Roshbr, 


5481. Affe^inff rights of property .] — xnatierB determininjjr tbo payment of 
Thia ct. should follow lt« own previous money are Involved. In a case a 

deohdona where rlirhta of property or iwlnt of criminal procedure, different 


conaldcrat iona apply.— M ubikx'ii v. 
Mi.nnkavous Threshing Machine 
C;o., [1921] 2 W. W. 11. 040.— CAN. 
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Sed, 3 . — Decisions followed for long period of time, 
Sed. 4 1 Suh-sed, 1, 

Kosher v. Kosher (1884), 26 Ch. D. 801 ; 63 
L. J. Ch. 722 ; 61 L. T. 785 ; 32 W. R. 821. 
Annotation : — Mentd. Re Dugdale. Dugrdale r. Dugdalc 
(1888), 38 rh. 1). 170. 

664. Separation deed.] — Even although 

the ct, may think that cases were wrong at the j 
time they were decided, the ct. cannot after- j 
wards overrule them for the purpose of getting j 
rid of a separation deed drawn up on the faith of | 
them. — P baron v, Aylesford (Earl) (1884), 14 
Q. B. D. 792 ; 64 L. J. Q. B. 33 ; 52 L. T. 954 ; 
49 J. P. 596 ; 33 W. R. 331 ; 1 T. L. R. 08, C. A. 

Annotations: — Mentd. 8woot v. Swoct, [1805] 1 Q. P. 12 ; 
Hunt Hunt, [1897] 2 Q. B. 547 ; Kennedy v. Kennedy, 
(19071 P. 49. 

565 . Mercantile documents.] — Pandorp 

V. Hamilton, No. 541, ante. 

666. .] — If I had had to decide tlie point 

in an appeal in Coodc v. Johns (1886), 17 Q. B. 1). 
714, I could not have agreed with the decision of 
the l)iv. Ct. Tliat being so, is there anything 
to prevent me now deciding in accordance with 
this view. If this were a contract in daily use, & if 
the decision liad been acted on throughout tlie 
country for a long time, it might be that we 
should feel bound to follow it ; . . . but that is 
not the case here, A Ihei'e is nothing to prevent 
our adopting what we think is the right inter- 
pretation of the statute (Lord Ehheii, M.R.).-- 
IhilLiPPH V. Rekh (1889), 24 Q. B. D. 17 ; .59 L. .1. 
Q. B, 1 ; 61 L. T. 713 ; 54 J. P. 293 ; 38 W. R. 
53 ; 6 T. L. R. 14, C. A. 

567 , ,] — \Vhon a decision has stood for so 

many years, this ct. always considers that subse- 
quent contracts have been entered into subje^'t 
to it, &. even if the ct. would not have come to the 
same conclusion, it will not oveirulo the decision 
(Lord Kshkr, M.K .). — Re Watj.ih, Ex p. 
Lu'KOUIHH (1896), 25 Q. B. D. 176 ; 59 L. ,T. Q. B. 
500 ; 62L.T.674 ; 38 W. R. 482 ; 6 T. L. U. 291 ; 
7 Morr. 148, (\ A. 

AnnotuHonft : — Mentd. Stone v. LlckorlHh, [1891] 2 C’h. 363; 
Re Doody, Klnhor r. Doo<ly, llUd)ert v. (18931 

1 Ch. 129 ; Kyrc r. Wvun-IMackonzic, (1891! 1 Ch. 218. 

668. .] — I think the doctrine liaving been 

laid down so long ago, wlu'ther it rests upon any 
sound basis (U' not, it would be must imi)roper 
to depart from it now, because^ one would b<‘ 
really altering tlui contract between the parties ; 
for they entej'ed into it upon the basis of that wliich 
for nearly a century lias Wen understood to be the 
law (Lord IIerscheix).— Tan cued, Arrol & Co. 
V. Steel Co. of Scoti^nd (1890), 16 App. Cas. 
126 ; 62 L. T. 738, II. L. 

Annotations Cousd. Bourne r. Keane, [1919] A, i\ 815, 
Mentd. Caledoniai\ liiHce. v. Ollmour, [1893] A. C. 85 ; 
KenHlngton KhM'trlc LlghtlnK t"o. r. Notilng Hill Klwtile 
Lighting Co. (1918), 82 J. P. 197. 

669. .] — Bourne v. Keane, No. 527, 

ante. 

660. As to Jurisdiction of court.] — I do not 

think the rule is applicable which often governs 
us in not overruling decisions of many years’ 
standing on which persons may often have acted 
in making contracts or otherwise. Where the 
decision is really one os to the jurisdiction of 
another ct. there seems to be no reason why, at 
any distance of time, a superior ct. may not over- 
rule it (Brett, M.R.). — K. v. Edwards (1884b 
13 Q. B. 1). 580 ; 63 L. J. M. C. 140 ; 51 L. T. 
686; 49 J. P, 117, C. A. 

Annotaikms : — Mentd. Koht London Watenvorks Co. r. 
OhnrloH, [1894] 2 g. B. 730 ; U. r. Part (1906), 70 J. 1*. 
398. 

661. On procedure.] — We have, it is true, the 
power of reviewing that decision, but where there 


is a decision on procedure made more than twelve 
years ago <te frequently acted on, this Ct. of Appeal 
would not be disposed to overrule it (Brett, M.R.). 
— Fraser v. Ehrensperger (1883), 12 Q. B. D. 
310 ; 53 L. J. Q. B. 73 ; 49 L. T. 648 ; 32 W. R. 
240, C. A. 

Annotaiiim: — Mentd. Re Mitchell & Izard & Governor of 
t^oylon (1888), 21 Q. B. D. 408. 

552. .] — A convenient practice for many 

years will not be willingly upset, even although 
founded on cases tried at assizes & not binding 
on the ct. (Lord Alvbrstone, C.J.). — R. r. 
Stafford Prison (Governor), Ex p. Emery, 
ri909] 2 K. B. 81 ; 78 L. J. K. B. 629 ; 100 L. T. 
993 ; 73 J. P. 284 ; 25 T. L. R. 440 ; 22 Cox, 
O. C. 143, D. C. 

Annotaiam Mentd. R. v. Lee Kun, [1916] 1 K. B. 337. 


Sect. 4.~DECISI0NS OF PARTICULAR COURTS ~ 
HOW FAR BINDING. 

Sub-sect. 1. — House op Lords. 

A. On House Itself. 

563. General rule — Decision binding.] — A 

judgment of the House of Lord is conclusive, & 
cannot be reversed or corrected, except by Act 
of Parliament. — T ommey v. White (1850), 3 
if. L. Cas. 48 : 10 E. R. 19, H. L. 

Annotation ; — Folld. WilHoii r. Wilfeon (1854), 5 H. L. Cas. 40. 

504^ — Everard V. Watson, No. 

584, post. 

665. .] — The House will not re- 

consider a question which it has once decided, — 
3hiKiJ.UbsoN V. Rendlesham, Tiiellusson V. 
Theclushon, Hare v. Robarts (1859), 7 H. L. 
(5as. 429 ; 28 L. J. Cni. 948 ; HE. R. 172 ; suh 
nom. 'PiiELLussoN V. Robarts, Hare v. Robarts, 
UENDiiEsiiAM V. Robarts, 33 L. T. O. S. 379 ; 6 
Jur. N. 8. 1031, H. L. 

Annololions : — Mentd. lliuhardH DavioH (1802), 13 C. B. 

N. S. C9 ; D1 hora r. l»hilJii)i>H (1803), 2 Now Rep. .>53 ; 
Rhodes V. liliodoH (1882), 7 App. (’as. 192 ; Re Northern’s 
Eslat<‘, Halt v. Pyin (lsS4), 28 Ch. D. 153 ; R. r. Sunder- 
land JJ. (1901), L. T. 183. 

566. .] — A.-(J. V. Windsor (Dean & 

CAxNons), No. 518, ante. 

667. .] — The case . . . being a 

decision of the House of Lords, the ultimate Ct. of 
Appeal, overrules all earlier authorities inconsistent 
witli that decision, A, so far as the judgment goes, 
tixes the law in this (‘ountry. We are not bound 
by all that is said in the course of a judgment of 
the Hous<‘ of Lords, but that which appears to 
be the rule established by the decision of that 
tribunal is binding, not only on all inferior 
tribunals in tliis country, but even on that House 
itself when sitting judicially (BlacivBURN, J.). 

We are not bound by every reason given by the 
learned lords in delivering their opinions ; of 
course w’e are bound by the ratio decidendi in that 
case (CuanneIx, B.). — Bullkn v. Sharp (1865), 
L. R. 1 C. P. 86 ; Har. & Ruth. 117 ; 35 L. J. 
C. P. 105 ; 14 L. T. 72 ; 12 Jur. N. S. 247 ; 14 
W. R. 338, Ex. Ch, 

-4 nm>(a(i<mN . —Mentd. Rodpath v. Wlgg (1866), L. R. 1 
K\oh. 335 ; EaaU^rbrook t>. Barker (1870), L. R. 6 C. P. 
1 ; Holme v. Hammond (1872), L. R. 7 Exch. 218 ; 
Mollwo. March v. Court of Wards (1872), 9 Moo. P. C. C. 
N. S. 214 ; Noakes v. Barlow (1872), 26 L. T. 136 ; Rosa 
r. Parkyns (1876), L. R. 20 Kq. 331 ; Re Howard, Ex p. 
Tennant (1877), 6 Ch. D, 308 ; Stool r. Lester & Lilee (1877), 
47 L. J. Q, B. 43 ; Badeley v. CiJonsolidated Bank (1888), 
38 Ch, D. 238 ; Re Younff, Ex p. Jones (1896), 66 L. J. 
Q. B. 681. 

568. .] — A decision of the House of 

^rds is binding upon every ct. in the kingdom, 
including the House itself in its judicial character. — 
Topham V. Portland (Duke) ( 1869), as reported in 
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38 L. J. Ch. 613 ; 17 W. B. 911 ; on appeal, 5 
Ch. App. 40, C. A. 

Annotationa : — Meiitd. Mackechnle r. Marjoribauks (1870), 
39 L. J. Ch. 604 ; Roach v, Trood (1876), 34 L. T. 105 ; 
Henderson v. Astwood, Astwood v. Cobbold, Cobbold v, 
Afltwood. [1894] A. C. 150 ; Cloutte v. Storey, [1911] 1 
Ch. 18. 

569 . .] — I should be sorry to lay it 

down as a rule that this ct. cannot depart from a 
X>revious decision, especially w^here it can be shoira 
that there has been an omission to cite an earlier 
authority, or a clear mistake in its application ; 
& I do not concede that we are absolutely bound 
to adhere to our decisions in the same manner as 
the House of Lords considers itself bound. There 
is no parallel between the two cases. The decisions 
of the House of Ixjrds as the supreme ct. ct. of 
ultimate appeal, are decisions upon the law not 
pronounced simply by lawyers, but by the wdiole 
House of Peers ; for it is only in modern times 
that they are pronounced by a select number of 
the members of the House. The law seems, from 
the c«ses referred to, to be clearly settled that 
decisions of the Lords are limil & binding on the 
House itself in future cases. That 
however, has never been applied to the superior 
cts. of Westminster in cases where they have a 
X^eculiar jurisdiction ; for instance, in the Q. B. 
on appeals from quarter sessions, in the Exchequer 
in matt£‘rs of revenue, and in this ct. on appeals 
under the Registration Acts, A in matters arising 
under the Railway A C/anal Tralllc Act. Wherever 
a new jurisdiction is given to the cts., some time 
must necessarily elapse before the law can be 
settled ; A great inconvenience A mischief would 
result in such cases, where there is no a][)poal, 
if the cts. were absolutely bound by then decisions, 
though manifestly erroneous. 1, therefore, hold 
that Tve are fully at liberty U) reconsider any 
decision which may have been come to upon these 
Acts of l^arliament (Bovill, (\J.). — Webbteh r. 
AsiiTOX-rNDEU-l YKE Overseeiih IIadfieed’b 
Case (1S73), L. R. 8 C. P. [{00 ; 2 Hop. & (\)lt. 
89 ; 42 L. J. C, J>. J40 ; 28 L. T. 901 ; 37 J. P. 
480 ; 21 W. R. 037. 

Annofafions : -Retd. Boon r. Houaid (1874), 2 Hop. it 
Colt. ; Leoiiurd r. Allow uyH (187H), 2 Hop. it Colt. 
411. Mentd. Winyaid r. Toojcood, Haiice r. Fortimin 
(1882), 10 Q. B, 1). 218; Lowcock i\ Broujfhtoii 0\fi- 
Hoor8 (1883), 51 L. T. 399 ; Bonuard r. I’err^iuaii, I1891J 
2 Ch. 269. 

570. Erroneous decision — Erroneous principle 
of law*] — The House of Lords is bound by its own 
decisions as much as any ct. would be Ixiund so 
that it could not reverse its owm decision in a 
Xmiticular case, yet it is not bound by any rule 
of law which it may lay down, if, upon a subse- 
quent occasion it should find reason tJ^ differ from 
that rule ; the House of Lords like every other 
ct. of justice i>ossesse8 an inherent power to 
correct an error into which it may have fallen 
(Ix)RD St. Leonardb, C.). 

A decision of this Iligh Ct. upon a x>oint of law 
is conclusive ui>on the House itself, as well as 
upon all inferior tribunals, for it is the constitu- 
tional mode in which the law is declared ; & 
after such a judgment has been pronounced it 
^n only be altered by an Act of the legislature. 
This House cannot decide one thing as law to-day, 
& decide the same thing differently as law 
to-morrow ; because that would leave the inferior 
tribunals A the rights of the Queen’s subjects in 
a state of uncertainty ; &, after there has been a 
sol^n judgment of this House, laying dowm any 
position ^ law, that is binding uxwn the rights 
& libel ties of the Queen’s subjects, until it is 
altered by an Act of the Commons, the Lords, 


& the Sovereign (Lord Campbell). — ^Bright v. 
Hutton, Hutton v. Bright (1852), 3 H. L. Oas. 
341 ; 7 Ry. & Can. Cas, 325 ; 19 L. T. O. S. 240 ; 
16 Jur. 695 ; 10 E. R. 133, H. L. 

Antwfati^ .—CoMd. London Tram Co. t\ L. O. C. (1898), 
78 L. T. 361. ReM. Paul r. Jool (1858), 3 H. A N. 455 ; 
L XL Comrs. r. Harrison (1874), L. R. 7 H. L. 1 ; The Vera 
No 2) (1884), 9 P. D. 96, Mentd. he Rugby, 
Warwick A Woroestor lly., Ihroeoo A Evans’s (Jaso (1852), 
2 Do G. M. A E. 374 : Jtr Wolverhampton, Chost/or, A 
Holyhead Ry.. Robert ‘a (^aao (1852), 20 L. T. O. H. 9 ; 
^ Midland Union, Bnrton-upon -Trent, Ashby do la 
Zonoh A Leicester Ry., Lucy’s Cawe (1853), 4 Do O. M. A 
a. 356 ; Qiiart/ormaino v. Blttloston (1853), 13 C. B. 133 ; 
lie Direct Blrminsrham. Oxford, Ri^adinsr A Brighton Ry-, 
Spottlflwoode’s Case, Amsluck’s Case (1855). 0 Do G. M. 
A G. 34.5 : Burbidgo v. Morris (1865), 3 H. A C. 604 ; 
Hobbortv. Piirchas (1871), L. R. 3 P. C, Gfll. 

571. .] — A suit for nullity of marriage 

had been instituted by the wdfo against her 
husband ; an arrangement for a deed of separation 
was proposed, in order to stop it. An agreement 
was entered into by whicli the property of the 
parties was regulated, & by wliicli tlieir conduct 
in relation to each other was to be guided. One 
of the arts, of this agi‘oomeut stipulated tliat the 
husband should “ permit the wife to live* seiiaraU^ 
<fc apart from him, iis if sin? were unmarried, with- 
out any molestation, interference or annoyance 
wdiatsoever, by, or on the ]mrt of,” the husband. 
By another art., it was declared tliat if lu* per- 
formed the eovemints, etc., ” he, his ludrs, oxors., 
etc., A their estates A eff(u‘ts, sliall bo iiidemnihiul 
from all the pn^sent d(’bts A liabilities of the said 
John ” (the husband), ” by the joint A several 
covenant of” the trusbu's for the wdfe. A deed 
was to bo draw'll up in conformity with tliesi? 
arts., A on mutual execution of th<^ dee<i th(‘ suit 
for nullity was to lx* withdrawn. On a bill by the 
wife to compel tin' Imsband specifically Ui xxTform 
this agreeitieni, th(‘ judge made an order referring 
it to tlie master to ai>pr()vo of a proptT deed to 
carry its ])rovisions into effect. This order was 
confirmed on ap])eal to this House. Pending 
the a])peal, the master af)prove(l of a deed con- 
taining a covenant by the* husband not to institut.e 
any suit in the hiCcU'siastical Ct. for restitution of 
conjugal rights, A another in which the trustee's 
of the w'ih^ agreed to indtunnify tlio liusbaml, 
” against tJi(* present A future dcibts of Mary ” 
(the wife). Excejitions to tliis deed taken by the 
husband were overruled by the judges whose 
decision was affirmed by the Lord Chancellor : — 
Held: after a previous judgment f>f tliis House 
affirming the order which referred the agreement 
to the master as the basis for a d(*ed of separation 
betw(*en these parties, the subsocpient order 
ai>i)roving of the deed as drawm by the masU?r 
must be 8Up[)ort<id. 

A decision of this Housti when once pronounced 
in a particular case Ls conclusive in that caws A 
cannot be reversed t‘xcept by Act of Parliament ; 
but if the House sliould afterwards be of opinion 
that an erroneous principle liod been adopted in 
the first case, the House w’ould not bo bound in 
any other to adhere U) such principle. — W 11 ..BON v. 
Whaon (1854), 5 H. L, Cas. 40 ; 23 J. Ch. 697 ; 
23 L. T. O. 8. 134 ; 10 E. R. 811, II. L, 

wrm : — Consd. London Tram Co. t>. L, (’. C. (1898), 
78 L T. 301. Mentd. Hope v. Hope (1857), 8 Do G. M. A 
G. 731 ; Hunt v. Hunt (1862), 4 Do G. K A J. 221 ; 
Burchell r. Ulaik (1876), 2 C. R. D. 88 ; Bralloy v. liralley, 
[1922] P. 15. 

572. .] — A decision of the House of Ix)rds 

upon a question of law is conclusive A binds the 
House in subsequent cases. An erroneous decision 
can be sc‘t right only by an Act of l^arliament.— 
London Thamwayb Co. v, Ixindon County 
Council, [1898] A. C. 375 ; 67 L. J. Q. B. 559 ; 



190 


Judgments and Obdbrs. 


.8ed, 4 . — Deciaiona of particular couria — Haw far 
binding: Siib-aect, 1 , B,] 

78 L. T. 361 ; 62 J. P. 675 ; 46 W. B. 609 ; 14 
T. L. R. 860, n. L. 

Annotati(m : — ^Reld. DavidBon v. M*Robb or Officer, [1918) 

A. 0. 304. 

673. Decision on question of law — Construction 
of statutes.] — Decisions of the House of Lords upon 
questions of law, as the construction of statutes, 
& especially of fiscal Acts, are binding upon the 
House in subsequent cases. — Inland Revenue 
CoMRS, V, Harrison (1874), L. R. 7 H. L. 1 ; 
43 L. J. Ex. 138 ; 30 L. T. 274 ; 22 W. R. 569, 
H. L. 

Annotaiions : — ^Refd. Bourne v. Keane, (19191 A. C. 815. 

Mentd. Le Marcbant v. 1. H. Coinrs. (1870), 1 Ex. D. 185 ; 

Cowley V. I. K. Comry., [1899] A. C. 198. 

574. House not unanimous — House equally 
divided.] — A.-G. v. Windsor (Dean & Canons), 
No. 618, ante, 

575, ,] — If it were competent to me, 

I would now ask your Lordships to reconsider 
the doctrine laid down, particularly as the judges 
who wore then consulted, complained of being 
hurried into giving an opinion without due time 
for deliberation, A the Members of this Itouse who 
heard the argument were equally divided ; so that 
the judgment was only pronounced on the technical 
rule of your Lordships^ House, that where, upon a 
division, the numbers are equal, semper prceaumitur 
pro ncgante. 

But it is my duty to say that your T^ordships are 
bound by this decision as much as If it had 7)000 
pronounced ncmine disseniimte, that the rule of 
law which your Lordships lay down as the ground 
of your judgment, sitting judicially, as the last & 
supreme Ct. of Appeal for this empire, must bo 
taken for law till altered by an Act of Parliament, 
agreed to by the Commons & the Crown, as well as 
by your Lordships. The law laid down as your 
ratio decidendi^ being clearly binding on all inferior 
tribunals, A on all the rest of the Queen’s subjects, 
if it were not considered as equally binding upon 
your Ix>rdship8, this House would bes arrogating to 
itself the right of alt<^ring the law, Ar- legislating by 
its own sepoi’ato authority (Lord Campbell, 0.). 
— Beamish v. Beamish (1861), 9 11. L. Cas. 274 ; 
5 L. T. 97 ; 8 Jur. N. S. 770 ; 11 E. R. 735, H. L. 
Aviutiaiums Copsd. Lornlou Train Go. v. L. C. C., [1898] 

A. O. :i76. Refd. I. H. C.’oinra. r. Walkor, (19151 A. G. 

509 ; IJahor’a Wlltshli-e Urowery v. Bruoo, (1015) A. G. 

433. Mentd. AV Botlioll, Botholl V, Hildyard (1888), 58 

L. T, C74 ; Llglitbody v. Wont (1903), 87 L, T. 138. 

570, .] — I regard it as unfortunate 

that the case fell to be determined on the 
principle that where your Ix)rdships are eaually 
divided in opinion the decision of the ct. oelow 
must bo afllnned. It is, however, well settled 
that a cose decided on the principle to whicli 1 
have referred is as binding on this House as a 
decision pixmounced nemiiiA contradicente (Lord 
Parker). — Inland Revenue Coairs, v. Wai.ker, 
[1915] A. 0. 500 ; 84 L. J, P. C. 115 ; 112 L. T. 
Oil, H. L. 

577, ,] — "pliis point was practical^ 

decided by Smith v. Lion Brewery Co,, [1911] A. C. 
150. Your Lordsliips’ House was equally divided, 
but it is none the less binding, & our duty is 
loyally to CRjry it into effect (Lord Lores urn). — 
Usher’s Wu.tsuibe Brewery, Ltd. v. Bruce, 
[1915] A. C. 433 ; 84 L. J. K, B. 417 ; 112 L. T. 
661 ; 31 T. L. K. 104 ; 59 Sol. Jo. 144 ; 0 Tax 
Cas. 399, H. L. ; reoag,, [1914J 2 K. B. 891, 0. A. 
AiMuMixms : — Mentd. Smith v. Incorporated Council of 


Law Reporting for England & Wales, [1914] 3 K. B. 074 ; 
Stevens v. Boustead, [1916) 2 K. B. 600 ; Hancoo]^ e. 
General Revorsionary & Investment Co., (1919) 1 K. B. 
25 ; ife Sawyer & Withall, [1919] 2 cL 333 ; Weller v. 
I. it. Comrs., [1919] 2 K, B. 407 ; Currie v. 1. R. Comrs., 
[1921] 2 K:. B. 332 ; Union Cold Stora^ Co. v. Jones 
(1923), 129 L. T. 512 ; Atherton v. British Insulated & 
Helsby Cables, [1925) 1 K. B. 421 ; Rowntree v. Curtis 
[1925] 1 K. B. 328. 

578. .1 — Kregunger (G. & C.) V. New 

Patagonia Meat & Cold Storage CJo., I/td., 
No. 498, ante. 

.] — Compare Nos. 489, 490, ante. No. 692, 


679. Where conflicting decisions.] — If two cases 
in this House are not to be reconciled, the authority 
which is at once the more recent & the more 
consistent with general principles ought to prevail 
(Lord Seluornb, 0.). — Campbell v. Gaaipbell 
(1880), 5 App. Cas. 787, H. L. 

580. !] — It is the duty of this House to 

maintain as far as possible the authority of all 
former decisions of this House ; although later 
decisions may have interpreted & limited the 
application of earlier, they ought not (without 
some unavoidable necessity) to be treated as 
conflicting (IjOrd Selborne, C.). — Caledonian 
Ry. Co. V. Walker’s Trustees (1882), 7 App. 
Cas. 259 ; 46 L. T. 820 ; 46 J. P. 676 ; 30 W. R. 
660, H. L. 

Annotafimis .-—Refd. Davldfion r. M'Robb or Officer, [1918] 
A. O. 304. Mentd. Furnoaa lly. v. Cumberland Oo- 
operalive Bldg. Boo. (1884), 62 L. T. 144 ; Ford v. Met. 
& Met Dint. KyB, (1886), 17 Q. B. D. 12 ; Re Holliday 
& Wakefield Corpn. (1888), 20 Q. B. D. 699 ; CowpoT 
Ebbox V. Acton L. B. (1H89), 14 App. Cas. 153 ; A.-G. v. 
Mot. Ky., [1894] 1 Q. B. 384. 


B. On Inferior Courts. 

681, General rule — Decision binding.] — There 
can be no doubt it is entirely binding, * being a 
decision of the House of Lords (Lord Cranworth, 
V.-C .). — Rc Direct Birmingham, Reading & 
Brighton Hy. Co., Ex p. Sichell (1851), 1 Sim. 
N. S. 187 ; 20 L. J. Ch. 129 : 15 Jur. 53 ; 61 B. R. 
73 ; 8%d) nom. He DiREcrr Birmingham, Oxford, 
Reading & Brighton Ky. Co., Seachell’s Case, 
16 L. T. O. S. 340. 

AnnoiaJiona : — Mentd. Re Direct Blrmlngliain, Oxford, 
Heading & Brighton Ky., Ejo p. Best (1851), 20 L. J. Ch. 
135. 

582. ,] — Where the circumstances of 

the case are strictly analogous to those decided by 
the House of Ixirds, that decision must be followed 
by the ct . — He Direct Shrewsbury & Leicester 
Ky. Co., Ex p. Brittain (1851), 1 Sim. N. S. 281 ; 
20 L. J. Cli. 470 ; 16 L. T. O. S. 482 ; 61 E. R. 
109. 

683. .] — Bright v. Hutton, Hutton 

V. Bright, No. 570, ante. 

584. ,1 — [That decision of the House 

of Lords] is a decision which we cannot reverse ; 
indeed I fear the House of Lords could not do so. 
But I do wish that it were reversed by Act of 
Pai'I lament (Lord Campbell, C.J.). — Everard 
V. Watson (1853), 1 E. & B. 801 ; 1 C. L. R. 424 ; 
22 L. J. Q. B. 222 ; 21 L. T. O. S. 74 ; 17 Jur. 
762 ; 118 E. R. 636. 

AmuAation : — Mentd. Paul u. Jool (1858), 3 H. &: N. 455. 

585. .] — The decisions of the House of 

Lords are binding upon us, but the reasons they 
give for them may not be so (Pollock, O. B.). — 
Paxjlv. Joel (1858), as report^ in 3 H. A; N. 455; 
31 L. T. O. S. 185 ; 4 Jur. N. S. 1080 ; 157 E. R. 
549 ; on appeal (1859), 4 H. &; N. 355, Ex. Ch, 
Annotation: — Mentd. Maxwell v. Brain (1864), 4 New Rep. 
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.] — A.-Q. V. Windsor (Dean & 

Canons), No. 618, ante, 

687, .] — ^Buixkn V, Sharp, No. 567, 

arUe, 

588. .] — Topham V, Portland 

(Duke), No. 668, ante. 

589. Reasons for Judgment — How tar binding.] 

— that decision [of the Ct. of Exchequer 
Chamber & the House of Lords] we are bound, 
though I am not prepared to say that I am bound 
by ail the reasoning language of the learned judges 
in giving their opinion (Parke, B.). — Hedger v. 
Steavenson 0^37), 2 M. & W. 709 ; 5 Dowl. 771 ; 
Murp. & H. 178 ; 6 L. J. Ex. 189 ; 1 Jur. 987 ; 
160 E. R. 980. 

Annotatvms : — Consd. Strange v. Price (1839), 2 I‘or. & 
Dav. 278 ; Lewis v. Gompertz (1840), 6 M. & W. 399. 
Reid. Messenger r. Southey (1840), 8 Dowl. 694. Mentd. 
Houldltch V. Canty (1838), 4 Bing. N, C. 411 ; Fui-ze v. 
Sharwood (1841), 2 Q. B. 388 ; Kobson v, Curlewis (1842), 
2 Q. B. 421 ; Armstrong v. Ohristianl (1848), 6 C. B. 687 ; 
Paul V. Joel (1859), 4 H. & N. 355. 

590 . .] — Paul v. Joel, No. 585, ante. 

591. .] — Bullen V. Sharp, No. 567, 

ante. 

592. House not unanimous.]— Whore 

you have five Lords giving independent reasons, 
it is very difficult to ascertain with accuracy the 
ground upon Vliich the House of Lords decided, 
but I think that in all such cases you must only 
look at the judgments of the majority who decided 
the case, for the reasons to be found in their 
judgments must be either wholly or to some extent 
the reasons which guided the House of Lords in 
coming to their conclusion (Jessel, M.R.). — 
Redgrave v. Hurd (1881), 20 Ch. H. 1 ; 51 L. J. 
Ch. 113 ; 46 L. T. 485 ; 30 W. K. 251, 0. A. 

Annotations: — Mentd. Mathias v. Yotts (1882), 4C L. T. 
497 ; Mullens v. Miller (1882), 31 W, K. 559 ; Hoots v. 
Snelllng (1883), 48 L. T. 210 ; Smith v. Chadw'ick (1884), 
9 App. (^ 08 . 187 ; Smith v. Laud & House I’roperty Corpn. 
(1884), 28 Ch. D. 7 ; Hughes v. Twisdon (1880), 55 Ij. J. 
Ch. 481 ; Newbigging v. Adam (1880). 34 C’h. D. 582 ; 
Jie Liberian Government Concessions ^ Exploration Co. 
(1892), 9 T. L. R. 130 ; Hr Metropolitan Coal Consumers' 
Assocn., Karborg’s Case, (1892] 3 Ch. 1 ; Aaron’s Reefs 
r. Twins, [1896] A. C. 273 ; l)a\i8 v. Ohrly (1898), 14 
T. L. R. 200 ; Wlilttington v, Seale-Hayuo (1900), 82 
L, T. 49 ; He Law, Law v. Law (1901), 74 L. J. Ch. 169 ; 
Merino v. Mutual Reserve Life Insce. (1904), 21 T. L. H. 
167 ; Nash v. Calthorpe, 11905] 2 Ch. 237 ; Malr o. Rio 
Graude Rubber Estates, [1913] A. C. 853 ; Wells v. 
Smith, [1914] 3 K. B. 722 ; Anustroug v. Jackson. [1917] 
2 K. B. 822 ; Goldroi, Foucard v. Hinciair & Russian 
Chamber of Commerce in Ivoudon, [1918] I K. B. 180 ; 
Compagnle Cherain De Fer Paris-Orleans v. Leeston 
Hhlpplng Co, (1919), 36 T. L. R. 68 ; Dawsons v. Bonnin, 
11922] 2 A. C. 413. 

593. Appeal affecting part only of decree of 
inferior court.] — J. was an annuitant on an estate 
which had been sold to B., subject to the annuity 
& other incumbrances. J. had also a charge on 
the purchase-money. B. gave notice to put an 
end to the annuity, & then filed a bill to have it 
declared that it was at an end, & to have an 
account taken. The Vice-Chancellor directed 
the master to inquire what were the incumbrances, 
& declared the annuity at an end. The Lord 
Chancellor affirmed this decree. J. appealed 
against the last part of it to this House, the 
decree was reversed ; but the cause went on to 
further litigation on the other point, & a subsequent 
decree was made. In this decree, which was made 
on the hearing upon further directions, the Lord 
Cliancellor introduced alterations & additions to 
the first decree, as to that part of it which had not 
been the subject of appeal : — Held : he was at 
hb^y to do so ; for that the part unappealed 
against remained as before, & was not rendered 
final by the decision in this House on the part which 


was the subject of the appeal. — BmcH v, Joy 
(1852), 3 H. L. Cas. 665 ; 1(5 E. R. 222. 

Ann4>tation8 : — Mentd. Rhys v. Dare Valley Ry. (1874), L. R. 

19 Kq. 93; Ballard v. Shutt (1880). 15 Ch. D. 122 ; 

Lepplngtone. Freeman (1891), 66 L. T. 146 ; Fletcher v. L. 

& Y. Ry., [1902] 1 Ch. 901 ; Bennett v. Stemo. 119031 1 

Oh. 609 ; lUchard & G. W, By.. (19061 1 K. B. 68 ; 

Swift V. Board of Trade, 11925] A. C. 520. 

594. Effect of discovery of new evidence.] — 

(1) The party who applies for pennission to file a 
bill of review, on the ground of having discovered 
new evidence, must show that the matter so 
discovered has come to the knowledge of himself 
Sl of his agents for the first time since the period 
at which he could have made use of it in the suit, <Sc 
that it could not with reasonable diligence have 
been discovered sooner ; & secondly, that it is of 
sucli a character that if it had been brought forwaixi 
in the suit, it might probably have altonKl the 
judgment. These rules as to bills of review apply 
to cases where the application is to review a 
master’s report equally as tA) a review of a decree, 

(2) An order of tl»o House of liords, affiiming 
a decree in Chancery, is final & conclusive, but 
it does not preclude a bill of review. — IIosking v, 
Terry (1862), 16 Moo. C. C. 493 ; 7 L. T. 52 ; 
8 Jur. N. S. 975 ; 10 W. R. 884 ; 15 E. R. 681, 


C. 

Annotaturn :—lAeni&. He Scott & AJv aim’s Contract, Scott 
V. Alvarez, [1895] 1 (Mi. .^>96. 

595. Question of Scottish law or Jurisdiction.] — 

A decision of this House, in an English case, ouglit 
to be held conclusive in Scotland, ius well a-s 
England, as to the questions of English law & 
English jurisdiction wliich it ch'UTinined. It 
cannot, of course, concliule any ciuc‘.stion of Scottish 
law, or as to the jurisdiction of any Scottish (/t. in 
Scothind. So far as it may procta^d upon printiijfios 
of general jurisprudences it ought tx) have weight 
in Scotland ; a.s a similar judgment of this House 
on a Scottisli app(*al ought to liave^ wedght in 
England. If, however, it can be shown that by 
any positive law of Scotland, or according to 
authorities having tlie force of law in that country, 
a different view of the proper intc^i’pn^tation, 
extent or application of those principles prevails 
there, the ojiinions on those subjects, expressed 
by noble & learned I^)rds when giving judgment 
on an English appeal ought not to be held con- 
clusive in Scotland, When a Scottish decision, 
in apparent conflict with them, is brought to the 
bar of this House, the finst duty of your J^ordships 
must, 1 conceive, bo, to ascertain, whether there 
is anv settled rule of Scottish Jaw, re(|uiring or 
justifying that decision. If not, it may stUl be 
open to the House to reconsidcir the points raised, 
in any new light which may be presented by the 
view of them t;iken in the Scottish Ct. (Lord 
Selborne). — Ewino V. Oru Ewing (1885), 10 
App. Cas. 453 ; 53 L. T. 826 ; 1 T. L. R. 645, H. L. 

Annotalmmi .—Mentd. Hi Trufori. Traffoid (1887) 

36 Ch D 600 ; Re Do J»» nTiy, Do Penny v. (Jirlntio, 1 1891 j 
2 Ch 63 : Mac iVor r. Burnn, 1 1 895] 2 Cli. 031 n. ; Logan 
V. Bank of Scollaml (No. 2), [1906] 1 R- ; EKbort 


119121 P. 233. 

696. What Is judgment of House — House not 
unanimous.]— Redgrave v. Hurd, No. 592, ante. 

Compare Nos. 489. 490, 574-577, anh’. 

597 . Elaborate judgment by one lord— 

None dissenting.]— The practice in the ct^e of 
reserved judgment's In the House of Lords is well 
known. Each lord considers the matter separately 
& then they interchange their judgments, so that 
before judgment is delivered each lord has had 
the opportunity of reading the judgments of all 
the others. If, therefore, there is anything in 
the judgment of any one lord with which the 
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Sect 4 . — Decisiona of particular courts — How far 
binding: Suh-sect, B,; sub-sects, 2 3.j 

other lords do not a^ee they say so when they 
deliver judgment, & if they do not says so they 
must be taken to agree. 

Lord Watson delivered the most elaborate 
judgment, but there is no doubt that his judgment 
had been read by all the other lords, & if they had 
disagreed with it they would have said so when 
they delivered their judgments. Lord Fitz- 
gerald expressly says that he does agree with it, 
& the Lord Chancellor must, I think, be taken 
to do so. Nor does Lord Macnaghten express 
the slightest difference from the judgment of 
Lord Watson. In my opinion he adopts & 
a^ees with it, & then he adds another reason of 
his own for the view he takes of the section. But 
giving an additional reason is not disagreement 
with I^ORD Watson’s judgment, ^Jlierefore, I 
tliink the judgment of Lord Watson must be 
taken to be the judgment of the House of Lords 
(liORD Esher, M.K.). — West Derby Union 
Guardians v, Atcham Union Guardians (18H0), 
24 Q. B. D. 117 ; 59 L. J. M. (’. 17 ; 51 J. P. 485 ; 
88 W. R. 351 ; « T. L. K. 5, C. A. 

AnnoiaiionH Polld. Manoliostur OvfiHcorH v. OniiHlvlik 
Union GrdiiH. (1890). 24 Q. B. D. 078. Mentd. Lexdon A. 
■WiuHtreo Union v. WlndHor Union, 11921 J 2 K. B. 143. 

698, .1 — Where in the House of 

I.(Ords one of the learned lords giv(‘s an elaborate 
explanation of the meaning of a statute, & some 
of the other learned lords present concur in the 
explanation, & none express their dissent from it, 
it must be taken that all of them agreed in it 
(Lord Coleridge, (\J.). — Manchehteh Oveh- 
HEERS V, ORM-SKTIIK UnTON GUARDIANS (1890), 24 
Q. B. 1). (578 ; (52 Iv. T. 001 ; 54 J. l\ 487 ; 38 
W. IL 778, D, (\ 

AiinoiaiumH Mentd. WohI Ham Union r. IIoBx'och T^nlon, 
(1993) 2 K. B. 027 ; Woolwich Ihiion v. Eudimn Union, 
I1900J 2 K. B. 240. 

699. Duty of inferior court.] — When the House 
of Lords overrules a decision of the Ct. of Appeal, 
it is the duty of tliat ct. to obey their judgment A 
not to pick out infinitely small i)oint8 of differonec 
between it & any case that may come before the 
ct. (Loud Esher, M.U.). 

The duty of a tribunal in respect of a decision 
given by some superior ct . is to find out what has 
been decided by tnitt superior ct., & then to follow 
that decision without extending it except in 
proper coses (IliGBY, L.J.).~ Barra clougii r. 
Brown (189(5), (55 L. J. (^. B. 333 ; 74 L. T. 8(5 ; 
12 T. L. 11. 250 ; 8 Asp. M. L. C. 134 ; 1 Com. 
(^as. 329, C. A. ; on appeal, [1897] A. C. (515, IL L, 
AnnotoHinia : — Mentd. Smltli r. WilBcn, (3 89(1] A. C. 579; 
A.*(}. r. Merllijr TydttI Union, [1900] 1 CIi. 51b; Tho 
Verltttfi, (1901] r. 304 : Dovonport Uorpri. v. Tozer, [1902] 
2 Oil. 182 ; K. v. IMillbriok (County Court Judge) A’ar p. 
Edwards (1905), 53 W. 11. 527 ; The Wallwend, (1907] 
P. 302 : Do Gasquet Jamos v. Mooklonburg-Schworin, 
[1914] P. 53; (Guaranty Trust Co. of Now Yorkr. Hannay, 
(1915] 2 K. B. 536 ; Barwick v. S. E. & C. R^. [1921] 1 
K. B. 187 ; Blininonds v. Newport Aborcarn Black Vein 
Stoani Coal Co., [1921] 1 K. B. CIO ; Boston Corpn. v. 
Fenwick (1923), 129 L. T. 766 ; Everett r. Griffiths. (1924] 
; Whitney v. I. R. Coiiu-s. (1925), 42 T. L. H. 58. 


Sub- SECT. 2. — Judicial Committee op 
Privy Council. 

600, On Itself — Appeal from Court of Arches.] — 

Although the judgment of the Judicial Committee 
on appeal from the Arches C?t. is final inter paries, 
yet the proceedings being penal in their conse- 
quences, their Ix)rd ships will in some circumstances 


entertain an appeal inter alios involving questions 
already decided .-—-R idsd ale v. Clifton (1877), 2 
P. D. 276 ; 46 L. J. P. C. 27 ; 36 L. T. 865 ; 42 
J. P. 148, P. C. ; varying S. C. sub nom, Cufton v. 
Ridsdale (1876), 1 P. D. 316. 

Annoiatitms Tooth v, Powe^ [1891] A. C. 284. 

Folld. Road V. Lincoln (Bp.), [1892] A. C. 644, Befd. 
Coorabo V. Edwards (1877), 2 P. D. 354 ; The Vera Cruz 
(No. 2) (1884), 9 P. D. 96: Gore-Booth v. Manchester 
(Bp.), [1920] 2 K. B. 412. Mentd. Howard v. Bodington 
(1877), 2 i*. I). 203 ; Hudson v. Tooth (1877), 2 P. D. 125 ; 
Huphes V. Edwards (1877), 2 P. D. 361 ; Serjeant v. Dale 
(1879), 43 J. P. 220 ; Re St. Lawrence, Pitti^ton (1880), 
5 P. D. 131 ; Combe v. Do La Bere (1881), 6 P. D 157 ; 
Heywood V. Manchester (Bp.) (1884), 12 6, B. D. 404 ; 
H. V. London (Bp.) (^1889), 23 Q. B. I). 414 : Allcroft t>. 
London (Bp.) & St. Paiirs (Dean & Chapter), Lighten v. 
London (Bp.) & St. Paul’s (Dean &: Chapter) (1891), 61 
L. J. Q. B. 62 ; St. .lohn, Pendlebury (Vicar, etc.) v. 
Parishioners of same, [1895] P. 178 ; St. John the Baptist, 
Timberhlll (Vicar, etc.) v. Rectors, etc., of same, [1895] 
P. 71 ; Barsham, Suffolk (Rector & Churchwardens) v. 
Barsham, Suffolk I’arishiouors, [1896] P. 256 : Great 
Bardflold (Vicar & Churchwardens) v. All Having Interest, 
[1897] P. 185 ; Richmond (Vicar) & St. Matthias, Rich- 
mond (Chapel wardens) v. All Having Interest, [1897] P. 
70 ; He RobiiiHon, Wrig-ht v. Tugwell, [1897] 1 Ch. 85 ; 
Re St, Maik’s, Marylcbono Rd., St. Mark’s (Vicar) v. 
St. Mark’s, PariHhiom'rs, [1898J P. 114 ; Davey v. Hindc, 
[1901] P. 95; He St. Anselm, Pinner, [1901] P. 202; 
Davey v. Hiiide, [1903] P. 221 ; Paignton (Vicar & 
Churchwardens) v. All Having Interest, [1905] P. Ill ; 
Re Christ Church, Ealing, [1906] P. 289 ; Markham r. 
SlUrobrook OverKeors. [l906] P. 239 ; St. John the 
Evajigellst, C’lovedon (Vicar & Churchwardens) v. All 
Having Interest, [1909] P. 6 ; St. Paul, Bow Common 
(Vicar Sc Chuichwardens) v. Inhabitants of Same, [1909] 
I\ 215; Fowko v. Boiington, [l914] 2 Ch. 308; Rc St. 
I’aul’H, Carlisle, [1919] P. 134 ; Re Tenbury Parish (1919), 
36 T. L. R. 188 ; Re St. Luke’s, Southport (1920), 36 
T. L. K. 733 ; Vincent v. St. Magnus tho Martyr, etc., 
[1925] P. 1. 

eOl. Ex parte decision.] — A decision of the 

Judicial Committee given cx p. does not preclude 
fhcir lx)rdship8 in a subsequent case, from 
examining tlic reasons upon which it was arrived 
at, if they should find themselves forced to 
dissent from those reasons, from deciding upon 
their own view of the law.— Tooth v. Power, 
[1891] A. C. 284 ; 60 L. J. P. C. 39 ; 64 L. T. 698 ; 
7 T. L. R. 495, 1\ C, 

602. .] — Although great wiught will be 

attached to previous decisions of the l*rivy Council, 
tlieir Lordships are bound to examine the reasons 
upon which such decisions rest, 6c to give effect 
to tlieir own view of the law. — Read v, Lincoln 
(Bp.), (18921 A. O. 644; 62 L. J. P. C. 1; 67 
T. 128 ; 56 J. P. 725 ; 8 T. L. R. 763, P. C. 
AnnohiUons • — Mentd. Rr St. Paul, ('amdeii Square (1897), 
14 T. L. R U)() ; Asshctoii-Smlth v. Owen (1905), 94 
Tj. T. 42 ; Wimbledon (Vicar, etc.) v. Eden, Re St. Mark’h, 
Wimbledon, 11908] P. 167 ; Hendon Parish Church (1912), 
28 T. L. R. 438 ; Fowko v. Berlngton, [1914] 2 Ch. 308 ; 
Gore*Boolh r. Manchostor (Bp.), [1920] 2 K. B. 412 ; 
Common wealth Siiipplng Repreeontativo v. Peninsular & 
Oriental Blanch Service, [1923] A. C. 191. 


Power to rehear appeal.] — Courts, Vol. 

XVL, pp. 166, 167. 

603. On other courts — General nile.l — A de- 
cision of file Judicial Committee of the Privy 
Council is iiot binding on any English ct. although 
commanding tlie most respectful consideration 
(Lord Finley, C.). — London Joint Stock Bank 
V. Macmillan & Arthur, [1918] A. C. 777 ; 88 
L. J. K. B, 55 ; 119 L. T. 387 ; 34 T. L. R. 509 ; 
62 Sol. Jo. 650, H. L. ; revsg, S. C. sub nom. 
Macmiixan V. London Joint Stock Bank, Ltd., 
[1917] 2 K. B. 439, C. A. 

Anm>fati(m9 : — Mentd. Joachimson v. Swiss Bank Corpn., 
119211 3 K. B. 110; Re Polemis & Furness, W'itby, 
11921] 3 K. B. 500. 


Inferior courts.] — See Courts, Vol. XVI., 

pp. 104, 165, Nos. 682, 683. 


PART XVn. SECT. 4, SUB-SECT. 2. 

003 i. CM other centriB — Otneral rule.] 
— Tlie Ola, of British Columbia are 


bound by the decisions of the Supremo 
Ct. of Canada to the exolu«iion of those 
of all other tribunals except the J udiclal 
Committee of the Privy Council. — 


CU1L1.1WACK Evaporatino & PaCKI-VO 
Co.. Ltd. e. Cuuxo, [1918] 1 W. W. R 
870 ; 25 B. C. R. 90.— CAN. 
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504. Caurt of Appe ^.] — We are not bound 

by a decision of the Judici^ Committee of the 
Piivy Council, but we should treat any decision 
of that tribunal with respect & rejoice if we could 
agree with it (Bramwbll, L.J.). — Lkask v. Scott 
(1877), 2 Q. B. D. 376 ; 46 L. J. Q. B. 676 ; 36 
L. T. 784 ; 25 W. R. 654 ; 3 Asp. M. L. C. 469, 
C. A. 

606. .1 — It is true that the decisions 

of the Privy Council are not theoretically binding 
in this ct. ; but in case of mercantile or admlty. 
law where the same principles are professedly 
followed in the colonies & in this country, it is, 
to say the least, highly undesirable that there 
should be any conflict between the decisions of 
the Judicial Committee & those of the High Ot. 
or Cts. of Appeal in this country (Lindley, L.J.). 
— The City op Chester (1884), 9 P. D. 182 ; 53 

L. J. P. 90 ; 51 L. T. 485 ; 33 W. K. 104 ; 5 Asp. 

M. L. C. 311, C. A. 

Annotation : — Hentd. The Melanie (1924), 40 T. L. R. 236. 

606. .] — Semhle : a decision of the 

Privy (council at a time when it was the final ct. 
of appeal in Admlty. mattei*s is formally & 
technically binding on the Ct. of Appeal in the 
same sense as a decision of the House of Lords. 
But even if this is not so, a decision of the Privy 
Council on the construction of an Act relating to 
shipping ought not to be departed from when the 
law has been declared more than forty yeai*8 ago 
& has been acted upon since. — The Cayo Bonito, 
fl903J P. 203 ; 72 L. J. P. 70 ; 89 L. T. 260 ; 52 
W. K. 133 ; 19 T. L. K. 609 ; 47 Sol. Jo. 671 ; 9 
Asp, M. L. C. 445, C. A. 

607. .] — Decisions of tlie Judicial 

Committee of the Privy Council arc technically 
not binding on the ('t. of Appeal, although 
deserving of the greatest attention & r<‘spect 
(PoLDocK, M.K.). — Stephenson r. Thompson, 
[1924j 2 K. B. 240 ; 93 L. J. K. B. 771 ; 131 L. T. 
279 ; 88 J. P. 142 ; 40 T. L. U. 513 ; 68 Sol. Jo. 
536; 22 1>. (i. H. 359 ; [1924j B. A V. li. 170, 
C. A. 

608. High Court.] —The High C^t. of this 

co^try, though it yields the fullest regard t-o the 
o])inions of the Privy Council, is not bound by its 
decisions (McCaudie, J.). — Venn t\ 'J'odesco, 
( 1926] 2 K. B. 227 ; 135 L. T. 108 ; 70 Sol. Jo. 709. 

Admiralty courts .] — See Admiralty, Vol. 

I. . p. 102, Nos. 34-36. 

609. Common law courts.] — A judgment 

of the Privy Council ought to be treated by this 
ct. as entitled to very great weight indeed ; but 
it is not binding on us (Kennedy, J.). — Dulieu 
V. White A Sons, fl901] 2 K. B. 669 ; 70 L. J. 
K. B. 837 ; 85 L. T. 126; 50 W. K. 76; 17 
T. L. R. 555 ; 45 Sol. Jo. 578, D. C. 

Annotations : — CoQSd. Diamond Alkali Export (Airpn. v. 

Bourgeois, (1921] 3 K. B. 443. Reid. Coyle or Brown r. 

Wati^n, [1915] A. C. 1. Mentd. Willoughby v. O. W. Ry. 

(1904), 6 W. C. C. 28 ; Yates v. South Kirkby, Feather- 

stone & Hemsworth Collieries (1910), 103 L. T. 170 ; 

The Rigel, [1912] P. 99 ; Janvier r. Sweeney, [1919] 2 

K. B. 316 ; Marriott v. Maltby Main C^olliery Co. (1920), 

90 L. J. K. B. 349 ; Ham brook v. Stokes, [1925] 1 K. B. 

141. 

610. Suit of quare impedit.] — Apart 

from the question whether in a suit of quare 
impedii this ct. is irrevocably bound by those 
decisions, which, although, of course great weight 
should be attached to them, I am not prepared to 
concede, the fact that the Judicial Committee 
does not think itself bound by its own decisions 
is an argument to show that neither am I bound 
by them, although, as I have said, great weight 
must attach to its authority (Lord Coleridge, 

J. ). — Gore-Booth v. Manchester (Bp.), [1920] 

J. — ^VOL. XXX. 


2 K. B. 412 ; 80 L. J. K. B. 1123 j 123 L. T. 301 ; 
36 T. L. R. 464, C. A. 

; .] — Privy Council advice is 

not bindii^ on the K. B. Div. even as to the res 
mciaa (McCardie, J.), — Diamond Alkali Export 
C oRPN. V. Bourgeois. [1921] 3 K. B. 443 ; 91 
L. J. K. B. 147 ; 126 L. T. 379 ; 15 Asp.M. L. C. 
455 ; 26 Com. Cas. 310. 

-^Mentd. Aron v. Comptolr Wegiraont, [1921] 
3 K. B. 435 ; Scott r. Barclays Bank, [1923] 2 e!. B. 1 ; 
Han>or V. Mockechuie, [1925] 2 K. B. 423. 


612. Chancery courts.] — Senible : a de- 

cision on a question of equity by the Judicial 
Committee of the Privy Council will bo followed 
by the Ct. of Cli. — He Commercial Bank op 
India & the East (1869), L. R. 8 Eq. 241 ; 38 
L. J. Ch. 525 ; 20 L. T. 839 ; 17 W. R. 840. 
Annoiiiiion Mentd. Nlcholl v. Kborhartlt Co. (1888), 58 

L. J. Ch. 399. 

513 . .J — CuiTTY, J., held that although 

the decision of tlie Privy Council was not binding 
on him, yet having regard to the constitution of 
the particular committee, A seeing that they had 
fully considered the former authorities, their 
decision was one of tht* great est weight A ho should 
follow it. — Ranelaoh V. Ranklagh (1893), 41 
W. R. 549 ; 3 K. 315. 

514 ,. Ecclesiastical courts — Court of 


Arches.] — The incumbent of u ])ariHh church was 
charged with wearing, wlien ofliciating in the 
Communion Service, certain vesliiients called 
respectively a chasuble, alb, amice, maniple A 
stole. At the h<‘aring of the suit the charge was 
proved ; but it was submitted on behalf of deft, 
that as th(‘ promoter had not proved the 
“ adveriisemc'nts of Queen Elizabeth," he had 
failed to establish that the V(‘8tments wer*e illegal j 
Held : tlie ct. was bound to follow the ruling of a 
Judicial Committee of the Jh’ivy CJouncil in 
Hidsdale v. Clifton y No. 600, anicy A it was 
unnec(‘Hsary for tlui promoter to provci the 
advertisements. — ('ombe v. Edwards (1877), 2 
P. 1). 354 ; 42 J. P. 100. 

Amwiaium Mentd. B. r. London (Bp.) (1888), 23 Q. B. D. 


Prize courts.]— *SVe Prize Law. 


Sub-sect. 3. — Courts of ArrEAL. 

615. On Itself — Decision of Court of Appeal in 
Chancery.] — (1) The Ct. of Apjieal is generally 
bound by the previous decisions of tiie Ct. of 
Appeal, including those of the ol<l (’t. of Appeal 
in Chancery, but ther<i may be exceptional cir- 
cumstances under which the ct. woulci not neces- 
sarily be so bound, c.y., wluTe tlui circumstances 
were not very fully cousidertid, or where doubts 
are entertained by one or more of the judges who 
took part in the decision, or where there is a 
concurrence of opinion, outside the membei*8 of 
the ct. so constitut<jd, to the elTect that the decision 
was one wlach cannot be supported. 

(2) A ct. should follow the decision of a ct. of 
co-ordinate jurisdiction, leaving it to a higher 
ct. to set it right if it is wrong . — He 8outh Durham 
Iron Co., Smith’s Case (1879), 11 (^h. 1). 579 ; 
48 L. J. Ch. 480 ; 40 L. T. 572 ; 27 W. U. 846. 0. A, 
Annotations : — OmeraUpy Msiltd* He Undorbauk MUIh 
C olton, .Spinning & Manufacturing Co. (1885), 31 Ch. D. 
226; Wright V. Horton (1887)7 l2 App. Can. 371; He 
Kingston Cotton Mill Co., JKx p. I'iokerlng PoaBogood 
(1895), 73 L. T. 482 ; Freoman v. Lalng, (1899J 2 Ch, 
355 ; Dublin City DIgtillery v. Doherty, (19141 A. C. 823. 

616. .] — Although the decision of a 

Lord Cliancellor given before the J udicature 
Act may be overruled by this ct., yet such a course 

o 
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8eci» 4 . — Decisions of particvlar courts — How far 
binding : Svb^sects, 3 4,] 

ought only to be taken exceptionally & in a very 
atrong ca«e. So rarely is that done that practically 
the decisions of a Lord Chancellor & the old Lords 
Justices are considered as binding us (Cotton, 
L.J.). — Re Watts, Cornford v. Elliott (1885), 
29 Ch. D. 947 ; 65 L. J. Ch. 882 ; 58 L. T. 426 ; 
33 W. R. 885, C. A. 

Annotaticms : — ^Hsntd* Re Hollon, Forbofl v. HardcaBtle 

r 3), 69 L. T. 425 ; MUlor v. Colling 11896] 1 Ch. 573 ; 

Prichard'B Settlint., Playne v. T'vdfideii (1903), 88 
L. T. 197 ; Re Dawson, Pattisson v. Bathurst, [1915] 
1 Oh. 626 Re Lyne’s Settlmt. Trusts, Re Gibbs, Lyno 
V. Gibbs, [1919] 1 Ch. 80, 

617. .] — The decision of the Lord 

Justices is the decision of a ct. of co-ordinate 
jurisdiction with the present Ct. of Appeal & cannot 
be overruled by that Ct. — Pi.edge v. Oauu, [1896] 
1 Ch. 51 ; 64 L. J. Oh. 61 ; 71 L. T. 598 ; 43 
W. R. 60, C. A. ; on appeal, sub nom. Pledge v. 
White, [18961 A. 0. 187, H. L. 

ArmoicUions : — Mentd. lUJoy v. Hall (1898), 79 L. T. 244 ; 
Shan> V. lUckards, [1909] 1 Ch. 109. 

01 g, Approving decision of Court of 

Exchequer.] — Where a decision of the Ct. of 
Exchequer has been treated by the old Ct. of 
Appeal in Chancery as good law, by virtue of that 
recognition the decision has become equivalent 
to a decision of the Ct. of Appeal & is binding on 
the Ct. of Appeal. — IIanau v. Ehrlich, [1911] 
2 K. B. 1056 ; 81 L, J, K. B. 102 ; 106 L. T. 320, 
C. A. ; on appeal, [1912] A. C. 39, II. L. 

619. Construction — Of Instrument.] — On a 

question of mere construction even the decision 
of the Appeal Ct. on similar grounds is not binding 
on another Ct., & much less on a Ct, of equal 
jurisdiction. As regards the construction of the 
instrument, even if there are the identical words, 
although we follow them, they are not strictly 
binding ; but on similar words they ai*e not 
binding. 

When the House of Ix)rds affirm a decision on 
difTeront grounds from those of the Ct. below, 
it is evidence, in fact proof, to those who know 
the practice of the House of Lords, that- they 
do not agree with those grounds. ILiercforo 
a judgment so affirmed, so far from leaving the 
judgment of the Ct. of Appeal intact, shows th <3 
contrary, A that you are no longer bound by it. 
The im^ro afllrmanctj of the decision is quite a 
different thing. You are bound by the decision 
but not by the reasons given for it (Jessel, M.R.). 
— Hack xk London Provident Building Soctety 
(1883), 23 Ch. D. 103 ; 62 L. J. Oh. 641 ; 48 
L. T. 247 ; 31 W. R, 392, 0. A. 

AnnoiaivMs : — Conid. He Whltliipr, Omiond r. Do Laxrnay, 
[1913] 2 Ch. 1. Retd. Municipal BldK. Hoc. v. Kent 
(1884), 0 App. Cat). 260. Mentd. French v. Mimicipal 
i‘ormai\ont BUlgr. Hoc. (1884), 53 L. J. Ch. 743 : Weatern 
Suburban 5r Nottliw Hill l*erinanent Benoht Bldff. Woo. 
V. Martin (1886), 17 Q. B. D. 66; Walker v. Oonoral 
Mutual Bldg. Soo. (18^). 36 Ch. D. 777 ; Rc Knight & 
Tabernacle Ponnanont Bldg. Hoc., [1891] 2 Q. B. 63; 
Norton v. Counties (^>nsorvatlvo I’orinanent Benollt 
Bldg. Soo., [1895] 1 g. B. 246. 

620. Decision af&rmed by House of Lords 

on different grounds.] — Hack v, J^ondon Provi- 
dent Building Society, JSo. 619, ante, 

621. .] — (1) The Ct. of Appeal is as much 

bound by decisions of the Ct. of Appeal as a ct. of 
first inst^oo. 


(2) A decision should not be reviewed by a ct. 
of co-ordinate jurisdiction (Buckley, L.J,). — 
Evans v. Rival Granite Quarries, Vhd,, [1910] 
2 K, B. 979 ; 79 L. J. K, B. 070 ; 18 Mans. 64, 


C. A. • 


AnnotaiicmB :—CkmeraUy, Mentd. De Beers ConsoUdal^ 
Mines V. British South Africa Ck>., [1912] A. O. 62 ; Sin- 
nott V. Bowden, [1912] 2 Ch. 414 ; Heaton & Dugard v. 
Cutting, [1925] 1 K. B. 655. 

022. .] — Hughes v. Oxenham, [1913] 

1 Ch. 254. at p. 256 : 82 L. J. Ch. 155 ; 108 L. T. 


OlO, \y, JtX., 

028 . .] — BiRCHAL V, Birch, Crisp & Co., 

fl913] 2 Ch. 376, at p. 379 ; 82 L. J. Ch. 442 ; 109 
L T. 275 C. A. 

024. ~ — Question of principle.] — When there 
has been a decision of this ct. upon a question of 
principle it is not right for this ct., whatever its 
own views may be, to depart from that decision 
(Cozens-Hardy, M.R.).— Velazquez, Ltd. v. 
Inland Revenue Comrs., [1914] 3 K. B. 468 ; 
83 L. J. K. B. 1108 ; 111 L. T. 417 ; 30 T. L. R. 


539 ; 68 Sol. Jo. 554, C. A. 

626. Reasoning disapproved by House of 

Lords — Decision not overruled.] — By an inclosure 
Act, the moors commons of the manor of 
Jjanchester, Durham, were divided & allotted. 
The Act provided that the lord of the manor & 
his assigns should have, hold & enjoy all inines & 
minerals witliin under the allotments, with full 

free liberty of searching for, draining, winning 
k working the mines & minerals by any ways or 
means then in use or thereafter to be invented as 
fully & freely as he might or could have had, held, 
U8(‘d A enjoyed the same' in case that Act had not 
been made without paying any damages or making 
any satisfaction for so d(>ing ; & also that the 
annual rontal of a certain allotment to the justices 
should be a])plied in or towards the compensation 
of those allotU'es whose allotments were damnified 
by the exercise of the lord’s mining rights, & that 
any deficiency should bo made up by means of a 
rate levied upon all tlie allot tx^es : — Held : the 
case was governed by the decision of the Ct. of 
Appeal in Cmneif IVaierworkft ('o. v. Riimn (1889), 
22 Q. B. D. 702, which was a decision on the 
identical question arising on the construction of 
the same Act A in the same circumstances, & 
although the nuisoning upon wliich that decision 
was founded had been disapproved of by the 
House of Ixjrds in Huticrhiowle Colliery Co. v. 
Bishop) Auokinfid Industrial Co-operative Co,, 
[1900J A. C. 305, tlie decision itself had not been 
overruled A was therefore binding upon the ct. 

In order that a ease may be treated as overruled 
one must find either a decision of a superior ct. 
inconsistent witli that arrived at in the case in 
question, or an expression of opinion on the part 
of that ct. 08 a wliole that the case was wrongly 
decided on its own facts, & not merely that it 
ought to be troated as an authority in a case 
arising out of different facts (Warrington, L.J.). 
— CoNSETT Industrial A Provident Society 
V, Consett Iron Co., [1922] 2 Ch. 135 ; 91 L. J. 
Ch. 630 ; 127 L. T. 383 ; 38 T. L. R. 584 ; 66 
Sol. Jo. 452, C. A. 

Court equally divided.] — When the 
Ct. of Appeal is equally divided so that the de- 
cision appealed against stwids unreversed, the result 


PART XVII. SECT. 4, SUB«aECT. 3. 

6241. Onitaelf^-QxtesiionofpHnHple,] 
— The Supreme Ot. m hone, being the 
final Ct. of Appeal In such a case, 
Bhould deoUne to follow Ita own earlier, 
but resent deoiaion, if of opinion that 
that deoislon was wrong . — Be Etlky 


Hotel Co, (1010), 16 W. L. R. 229.— 

GAN. 

62411. .1 — Rku) V . McFarlane 

(1893), Q. R. a Q. B. ISO.— CAN. 

624 iU. ,)— Although the High 

Ot. mar be a final ot. of appeal, it will 
defer to prerioue oasee decided 


affirming the validity of a patent &, 
follow the Ct. of Appeal in refuaiug to 
disturb a decieiou in the Exchequer 
C't. — ^TemoNTO Auek Lioiit Co. v, 
COLUNO (1898), 31 O. R, 18.— CAN. 

626 i. Cotiri egucHg divide^,] 

Clarkson v, A.-G. or Canada (1889). 
16 A. R. 202.— CAN. 
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of the case in the Ot of Appeal affects the actual 
parties to the litigation o^y, A the Ot., when a 
similar case is brought before it, is not lx>und by 
the result of the previous case. — The Vieoeia Cruz 
(No. 2) (1884), 0 P. D. 96; 68 L. J. P. 33; 61 
L. T. 104 ; 82 W. B. 783 ; 6 Asp. M. L. O. 270, 
C. A. ; on appeal, sub nom, Seward v. The Vera 
Cruz, 10 App. Oas. 69, H. L. 

Annoto<iaft« >FoUd. Hobson t?. Leuir. [1914] 3 K, B. 1245. 
Mentd. The Englishman A The Australia, (18941 P. 239 ; 
The Theta. (18941 P. 280 ; The Tynwald, (1896] P. 142 ; 
Adam v, British k Foreign S.S. Co., [1898] 2 Q. B. 430 : 
DaYidssou v. Hill, [19011 2 K. B. 606 : The (19011 

P. 168 ; Whitechapel Board of Works r. Crow (1901), 
84 L. T. 595 ; Cavendish v. Strutt. (1904] 1 Ch. 624 ; 
Headland r. Coster. (1905) 1 K. B. 219; Williams e. 
Mersey Docks & Harbour Board, 11905] 1 K. B. 804 ; 
Bristol Corpn. v. Canning (Clerk to Sewers Conirs. for 
Lower Level of County of Oloucostor) (1906), 95 L. T. 
183 ; The Circe, [1906] I*. 1 ; Clark v. London General 
Omnibus Co., (1906J 2 K. B. 648 ; K. r. L. G. Board, 
Ex p. South Stoneham Union, (1908) 2 K. B. 308 ; Jack- 
son tJ. Watson, (1909) 2 K. B. 193 ; British Assocn. of 
Glass Bottle Manufacturers v. Nottlcfold (191 1 ), 27 T. L. H. 
527 ; British Columbia Electric By. v. Gentile. (19141 
A. C. 1034 ; Date v. Gas Coal Collieries, (1915] 2 K. B. 
454 ; Admiralty (kimrs. r. S.S. Amerika, (1917] A. C. 
.18 ; Fiannagan «. Shaw, I1920J 3 K. B. 96 : Starr Estate 
Ck>. e. Blackpool Corpn. (1920), 19 L, G. II. 9; Nicolle 
V. Nicolle, (19221 1 A. (3. 284 ; Harper v. Hedges, [1923] 
2 K, B. 314 ; MeColl r. Canadian Pacllic Ry., (19231 A. C. 
126 ; Nunan v. Soutlicrn Ry., [1924] 1 K. B. 223 : The 
Moll6re, (1925] 1*. 27 ; l*arry c. Harding, (1925] 1 K. B. 
111. 

627. .] — The two judges in the Ct. 

of Appeal dirfei*ed in opinion, with tlie ivsult that 
the decision stood uiu'eversed. In this state of 
farts this ct is not bound by the decision (Buck- 
ley, L.J.). — Hobhon r. Leng (Sir W. V.) & Co., 
(1914J 8 K. B. 1245; 83 J.. J. K. B. 1025; 111 

L. T. 951 ; 30 T. L. B. 082 ; 59 Sol. ,lo. 28, 0. A. 

628. Decision not of fuli court.] — Tliis 

ct. {Ct. of Appeal] is composed of six members & 
if at any time a decision of a lesser number is 
called in question A a difficulty arises about the 
accuracy of it, 1 tJiink this ct. is entitled, sitting as 
a full ct., decide whether we will hdlow the 
decision arrived at by the smaller number (Esher, 

M. H.). —Kelly ^ Co. v, Kellond (1888) 20 
Q. B. D. 509 ; 57 I.. J. Q. B. 330 ; 58 L. T. 203 ; 
30 W. K. 303 ; 4 T. E. H. 290, C. A. ; on ajrpealf 
ftiib nom. Thomas v. Kelly, 13 App. Cas. 600, 11. L. 
Aniwtdturns : — Mentd. Tallljy r. OfHcial lUKJolvor (1888), 

13 App. (’os. .523; Hadden, Bcht r. Oppcnliolrn (1889), 
60 L. T. 962 ; ParHoiiH r. Brand, C-oulHon v. DickHoii (1890), 
25 (J. B. D. 110 ; Bird v. Davey, (1891] 1 g. B. 29 ; lie 
Hescltino, Woodward r. HcHcltluo, [1891] 1 (’h. 464; 
Hcseltino v. SinunonR, (18921 2 g. B. 547 ; Jie TwiH*dale, 
Ex p. Twecdalo. (18921 2 g. B. 216 ; Hood v. Bradley, 
(1894] 1 Q. B. 319 : Peace r. Brookes, (189.)1 2 g. B, 451 ; 
Sims c. Trollope (1896), 75 L. T. 351 : Do Braain v. Fold, 
11900] 1 Ch. 142 ; Lysous r. Knowlos, Stuart v. Nixon 
& Bruce, [1901] A. C. 79 ; Saunders v. White, [1902] 
1 K. B. 472 ; Coates v. Moore, (1903] 2 K. B. 140 ; Mour- 
inand v. Lo <^air (1903), 51 W. R. 589 ; Ball v. Hunt, 
(1912] A. C. 496 ; Ryan r. Oceanic Steam Navigation (Jo., 
O’CounelJ v. Same, .Sealon v. Same, O’Brien v. Same, 
(19143 3 K. B. 731 : Brandon Hill v. Lane, (lOlSJ*! K, B. 
250 ; Burchell v. Thompson, (1920] 2 K. B. 80 ; Commer- 
cial Credit Co. of Canada v. I'ulton, [1923] A. C. 798. 

629. On other courts — Divisional court.] — If 

there have been decisions on the construction of a 
statute, whether by a Ct. of Appeal or by a ct. of 


co-ordinate jurisdiction, the Div. Ct. has no right 
to disregard them, but must construe the Act 
according to the interpretation which the judges 
have put on it. — Head v. Joannon (1890), 26 
Q. B. D. 300 ; 59 L. J. Q. B. 544 ; 63 L. T. 387 ; 
88 W. R. 734 ; 2 Meg. 275 ; aub nom. Ueid v. 
Joannon, 6 T. L. R. 407, D. C. 

Reid, ('lark r. Balm, Hill, (1908) 1 K. B. 

667. Mentd. lie standard Manufacturing Co., (18911 

1 Ch. 627 ; G. N. Ry. r. ('oal Co-op. Soc., (1896) 1 Ch. 187 ; 

Charing Cros-i KUnstricity Supply Co. v. Hydraulic Power 

Co.. 11914)3 K.B. 772. 

080. Chancery courts.] —My ignorance is 

corrected, as it must be, by a statement [of law] 
of the Ct. of Appeal about a matter which I think 
was pertinent. A indeed essential, to tlio decision 
of the case before them (Neville, .T.). — (^aunkij. 
V. Harrison, [1910] I Ch. 328 ; 85 1.. J. Ch. 155 ; 
114 L. T. 478 ; suit nom. C'ornell v. Harrison, 
00 Sol. Jo. 121 ; on appeal, [1910| I Ch. 335, C, A. 

031 . Colonial courts.i — Wh(‘n> the pro- 

visions of a colonial statuk* aixi identic’al with tfiost^ 
of an imperial statuk', the colonial cis. should 
follow the decisions of (Ts. of Apjieal on the 
imperial statute. — T rimble v. (1879), 5 

App. Cas. 342 ; 49 J.. J. 1\ C. 49 ; 42 Ji. T. 103 ; 
28 W. It. 470, P. C. 

^InrmfofioTiN .• “Conid, Hunt r. Frlpi>, (18981 1 (*li. 075. 

Mentd. Straohan r. UnlvorHal Stock Exrl»ang(» (No. 2), 

(18951 2 g. B. 697 ; Pc (’ronmiro, /'. r p. Waud, (1898) 

2 g. B. 383 ; SIiooBuhmI r. Rohortw, [1899] 2 Q. B. 560; 

Burgo r. Ashloy ic Smith. 11900J 1 g. li. 714. 

Whether bound by decision of lAird Chancellor 
sitting alone.] — See Sub-sect. 4, poat. 

Whether bound by decision of Court of Exchequer 
Chamber — Court equally divided.]— .SVc No. 079, 
post. 


Sub-sect. 1.- Bord (Chancellor hiitino 

ALONE. 

632. Whether binding on Court pf Appeal.] — 

We ought not to lay down nn absoluk^ rule that 
decisions of Lord Chancellors, at all events sitting 
alone, are to be taken as decisions of th(^ Ct. of 
Appeal, & absolutely binding on this ct. so as to 
prevent us from even looking ink> the grounds of or 
considering tlie. case which w#iH befoui the particular 
Jx)rd (’hanc(*llor. But no doubt tlie i^i*eato8t 
weight ought k) be given to such decisions, <fc 
unless they arc shown to be manifestly wrong or 
manifestly contrary k) the general current of 
authority on the i>omt decided, it api)earM to mo 
that wo ought not to take ujxui ourH<3lvcH to over- 
rule them (Thesiger, L..J.). — Whekldon v. Bur- 
rows (1879), 12 Ch. 1). 31 ; 48 iu J. Ch. 853 ; 41 
J^. T. 327 ; 28 W. R. 196, C. A. 

Anmdatvms lie Lloyd. Lloyd r. Jd(»yd, (19()3J 

1 Ch. 385. Mentd. Alkni v. Taylor (IH80), 16 Ch. D. 355 ; 
Brett r. (Jlow^wjr (1880), 5 <J. P. D. 376 ; Sinibrook v. 
Tiifnell (1882), 46 h. T. 886; KuhmoU v. WatU (1885), 
10 App. (JaH. 590 ; Ford f. Mot. & Mot, DlHi. Rya. (1886), 
17 g. B. D. 12; Brown r. Alahoat-or (1887). 37 Ch. D. 
490 ; Blrmlngliam, Dudley 5c Dlatrlot Banking (J«. v. 
Roaa (1888), 38 Cli. D. 295 ; Taws v. Knowloa, (18911 


626 li. .)— When the 

Supreme Ct. of (Janada iu a ca«e In 
appeal is equal 1> divided ao that the 
deoiaion appealed againat atanda im* 
revoraed, the reault of the caae In tho 
Supreme Ct. affeota the actual parties 
to the litigation only, A tho ct., when 
a similar case is brought before It, is 
not bound by the result of the previous 
case. — Rt Stawstkad Eusenox Case, 
Rldkr V. Snow (1891), 20 S. C. R. 12. 
— CAN. 

631 L On other courUt — Colonial 
ttwrte.) — C anadian Pacific Ry. Co. 
V. Rpbinbon (1887). 14 8. C. R. 105,— 


681 ii. .]— Jeanottk t. 

('OUIUUAKD (1894), g. R. 3 g. B. 461. - 

CAN. 

d. Qu4:bfc courts. }— H alvas r. 

Vassal (1897), 27 S. C. R. 68.— CAN: 

e. Different jtrinHplee 

applipng.) — HaU'arin v. Bullixo 
(1914), 50 8. C. H. 471 ; affg., 24 Man. 
L. R. 235.— CAN. 

f. .] — It is not for a auh- 

orcUnate ct. to disregard the decialoiia 
of a C't. of Appeal ; but, on the con- 
trary, It is the duty of the subordinate 
ct, to give full effect to such derisloiiH, 
whatever its views may be as to their 


Intrinsic wisdom.— F ihkkx v. Meehan 
(1876), 40 U. C. H. 146. -€AN. 

g. ('ompdtxnce to overrule — Where 
dervtUm erroneous.]— Tho Supreme Ct. 
is competent to overrule a Judgment 
ot tlio ct, differently oonstltutea. If it 
clearly apiiears to be erronoous. — 
Duval v. Maxwell (1901) 31 8. C. R. 
459.— <3AN. 

h, .}-Tho Ct. of Appeal Is 

not boimd to perpetuate error A may 
therefore set aside a fonner decision. — 
Noble Five Conholipated Mining Sc 
Milling Co., Ltd. v. Lant CHa.vuk 
Mining Co., Ltp. (1903), 9 B. C. K. 
516.— CAN. 
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Sect 4. — Decisiom of particular courts — How far 
binding: Sub-sects. 4» 5, 6 d: 7, A.] 

2 Q. B. 564 ; Bunting v. Hicke (1894), 70 L. T. 455; 
Grosvenor Hotel Co. v. Hamilton, [1894] 2 Q. B. 836; 
Broomfield v. Williams, [1897] 1 Ch. 602 ; Gordon v. 
Ogllvie (1899), 15 T. L. R. 239 ; Union Lighterage Co. v. 
London Graving Dock Co., [1902] 2 Ch. 657 ; Ray r. 
Hazeldlne, [1904] 2 Ch. 17 : Striok r. City Offices Co. 
(1906), 22 T, L. R. 667 ; Mallam v. Rose, [1916] 2 Ch. 
222 ; Bchwann v. Cotton, [191^ 2 Ch. 459 ; Derry v. 

, .1919] 1 K. B. 223; Hansford v. Jago, [1921] 

1 Ch. 322 ; Cory v. Davies, [1923] 2 Ch. 95 ; Simpson 
r. Weber (1925), 133 L. T. 46. 

688. .] — I do not consider the decision of 

a Lord Chancellor is absolutely binding upon us, 
because every Lord Chancellor’s decision was 
liable to be reheard not only by himself but by his 
successor. When I was sitting with Lord J ustice 
Mellish we did rehear decisions of the Lord 
Chancellor Sblborne. There is always this to 
be considered, that it is the decision, no doubt, of 
a su^rior Ct. of Appeal ; but it is always qualified 
by this, that according to the old practice of the 
Ct. of Ch. it was liable to be reheard. — Ashworth 
V. Munn (1880), as reported in 15 Ch. D. 303 ; 
43 L. T. 553, C. A. 

Annotaiions : — Mentd. He Hiirs TnistH (1880), 10 Ch. D. 
173 ; He. WattH, Cornford v. Elliott (1885), 29 ("h. D. 947 ; 
2tc Hollon, Forbes v. Hardcustlo (1893), 68 L. T. 160 ; 
He Pickard. Elinsloy r. Mitchell, 11894] 3 Ch. 704 ; He 
Hutno, Eorhos v. Hutno, 11895) 1 Ch. 422 ; Re Dawson, 
PattesHon v. Bathurst, 11915] 1 Cli. 620; He Berchtold, 
Berchtuld v. Capron, 11923] 1 Ch. 192. 

654. Conflicting decisions.] — Where we 

have conflicting decisions of two lx)rd (’hancellors, 
the decision of the subsequent J^ord (’haneellor 
is entitled to greater weight, because the subse- 
quent Ijord Chancellor could overrule the decision 
of the prior Lord Chancellor, & sometimes did. 
It has not been the practice of modern cts. to 
exercise the jurisdiction (juite so freely as the old 
Chancellors did, but they overruled one another A 
sometimes they overruled their own decisions 
without the slightest doubt or hesitation. There 
are remarkable cases even in modern tiin(‘s in 
which a lx)rd (Chancellor has overruled the dc*- 
cision of his predecessor (Jehsel, M.K.).— IJknty 
V. Wrey (1882), 21 Ch. I). 332 ; 53 L. J. (’h. 007 ; 
47 L. T. 231 ; 30 W. R. 850, C. A. 

Annotation : — Mentd. He Do Hoghtuti, Do Hoghtou v. Do 
HoghPm, 11890] 2 (^h. 385. 

685, .1 — The decision of a Ix)rd Chancellor 

is a decision 1t)y which we are bound (Baggali.ay, 
L.J.). — Card v. London (City) Hewers Comrs. 
(1885), 28 Ch. I). 480; 54 L. J. Ch. 098 ; 52 
L. T. 827 ; 1 T. L. R. 208, C. A. 

Annotaiions .—Mentd. Toullon' r. Ht. Mary AbbottK, Kon- 
sington, VoBtry (1885), 30 Uh. 1). 642 , Lynch r. Lomlou 
nty Howorn Comrs. (1886), 32 (’h. D, t2 ; Gordon v. 
8t. Mary Abbotts, Kensiiigten, Vc^stry, [1894] 2 Q. B. 
742 ; A.-G. V. London Parochial Chailtics Tnistocs, 11896] 
1 Ch. 541 ; Aldls r. London C'lty Corpn. (1899), 47 W. R. 
514; Fornlcy v. Llinohouso Board of Works (1899), 68 
L. J. Ch. 344 ; Donmau v. Wostminstcr Corpn., Cording 
r. Westminster (’orpu., [1906] I Ch. 464 ; DavliM* r. 
London City C'orpn., 11913] 1 Oh. 415; Clanrlcarde v. 
Ireland Congested Districts Board (1914), 79 J. P. 481; 
Conron v. L. C. C., [1922] 2 Ch. 283. 

636. .] — Re Watts, Cornford r. Elliott, 

No. 010, ante, 

687. .] — Whether tlio decision of a Lord 

Chancellor sitting alone in the Ct. of Appeal is 
binding on that ct., discussed. — Re I^iLOYd, I^xiyd 
r. 1J.OYD, [1903] 1 Ch. 385 ; 72 L. J. Ch. 78 ; 87 
L. T. 641 ; 61 W. R. 177 ; 19 T. L. R. 101 ; 47 
Hoi. Jo. 128, C. A. 

Annotations : — Mentd. Re Haxeldine's Trusts, [1908] 1 Ch. 
34 ; Re Thomson’s Mortgage Truste, Thomson r. Unity, 
[1920] 1 Ch. 608. 

638. Whether binding on Inferior courts — 
Decision opposed to all other decisions.] — ^A de- 
cision of a Ijord (^ancellor is in general binding 
upon the cts. below, but where it is directly 


opposed to all the other decisions of equal autho- 
rity it will not be followed, & the inference will be 
that there has been some error in the matter. — 
Gibson v. Fisher (1867), L. R. 6 Eq. 61; 37 
L.J. Ch. 67; 16 W. R. 116. 

Annotaiions: — Re!d. Robinson r. Shepherd (1863), 4 De 
O. J. & Sm. 129 ; Stead r. Mellor (1877), 5 Ch. D. 225 ; 
Re Derlng, Neall v, Beale (1911), 105 L. T. 404. Mentd. 
Hughes V, Pritchard (1877), 6 Ch. D. 24 ; ^ Wilson, 
Parker v. Winder (1883), 24 Ch. D. 664 ; Re Alexander, 
Alexander 17. Alexander, [191 9 J 1 Ch. 371. 

689. .] — A Vice-Chancellor, in deciding a 

case, is hound by a previous decision of a Lord 
Chancellor applicable to the case, whether he 
assents to it or not. — Freeman v. Pope (1869), 
L. R. 9 Eq. 206 ; 39 L. J. Ch. 148 ; 21 L. T. 816 ; 
18 W. R. 399 ; on appeal (1870), 5 Ch. App. 538, 
L. C. & L. J. 

Annotatif/ns : — Consd. Sedgwick v. Pl6me (1871), 25 L. T. 307. 
Refd. Re Johnson, Golden e. GiQam (1881), 20 Ch. D. 389. 
Mentd. Kent v. Riley (1872), 41 L. J. Ch. 569 ; Mackay 
n. Douglas (1872), L. R. 14 Eq. 106 : Taylor 17. Coenen 
(1876), 1 Ch. D. 636 : Re Ridler. Ridler v. Ridler (1882), 
22 Ch. D. 74 ; Re Maddever, Throe Towns Banking Co, 
Maddevor (1884), 27 Ch. D. 523 ; Re Wise, Ex p. 
Mercer (1886), 17 Q. B. D. 290 ; Re Tetley, Ex p. Jeffrey 
(1896), 66 L. .T. Q. B. Ill ; Re Lane-Fox, Exp. Gimblett, 
[1900] 2 Q. B. 508 ; Re Holland, Gregg v. Holland, [1902] 
2 Ch. 360 ; Edmunds v. Edmunds, [19041 P. 302 ; Car- 
ruthorsv. Peake (lOll), 55 Sol. Jo. 291 ; Glegg v. Bromley 
(1911 ), 81 L. J. K. B. 334 ; Re Halstod, Ex p. Richardson 
(1017), 116 L. T. 386. 

640. .] — The Ix)rd Chancellor, wherever he 

is sitting & whatever cases he is trying, is still 
Ijord Chancellor, A liis decision is binding on me 
(Fry, J.). — Ex p. St. Mary, Wigton (Vicar) 
(1881), 18 Ch. I). 046 ; 45 L. T. 134 ; 29 W. B. 
883. 


SuB-bE(T. 5 . — Divisional Court. 

64-1. On another Divisional Court.] — Although I 
do not go 80 far as to say that in every case & 
under all circumstances the ct. is absolutely bound 
by a decision of another Div. Ct., still the decision 
is one by which we should abide. It is urged that 
we need not follow that decision because it was a 
case in which tliere was no right of appeal. That 
is a contention which cannot prevail (Pol- 
lock, R.), — Vernon v. Watson, [1891] 1 Q. B. 
400 ; 60 L. J. Q. B. 205 ; 64 L. T. 460 ; 55 J. P. 
454 ; 7 T. L. R. 184 ; on appeal, [1891] 2 Q. B. 
288, C. A. 

Annotation Mentd. Fishuick r. Gyaui, [1925] 1 K. B. 617. 

642. Composed of Lords Justices — Sitting 

as additional judges of King’s Bench Division.] — 

Whore a Div. Ct. is composed of two Lords 
Justices sitting as additional judges of the K. B. 
Div. the Ix)rd8 Justices will follow the decision of 
a previous Div. ( 't., although doubting its authority* 
reserving their liberty as I^ords Justices if the 
question then comes before them. — Harrison v. 
Ridgway (1925), 133 L. T, 238 ; 23 L. G. R. 434, 
D. C, 

Annotation : -VLenii. Lowther r. Clifford (1926), 135 L. T. 

200 . 

Dicta.] — See No. 517, ante. 

643. On specially constituted Divisional Court.] 

• — Se^nble : in cases whore there is no appeal from 
the Div. ('ts., a specially constituted Div. Ot. 
appointed by the Chief Justice of England has 
power to review. At if it thinks fit to differ from, 
previous decisions of Div. Cts. on the same sub- 
ject. — Kruse v. Johnson, [1898] 2 Q. B, 91 ; 67 
L. J. Q. B. 782 ; 78 L. T. 647 ; 62 J. P. 469 ; 
46 W. R. 630 ; 14 T. L. R. 416 ; 42 Sol. Jo. 509 ; 
19 Cox, C. C. 103* D. C. 

Annotaiions : — ^Men^ Kitson r. Ashe, [1899] 1 Q. B. 425 ; 
White r. Morley, [1899] 2 Q. B. 34 ; Thomas t7. Sutters, 
{1906] 1 Ch, 10 ; Nash r. Finlay (1901), 85 L. T. 682; 
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Qeatel «. Bapiw. fl902] 1 K. B. ISO; MetropoUtai 
Indoiitrial DweiltiigB Co. v, Lonff (1903), 68 J. P. 113 
Pomoroy v, Malvern U. D. C. (1^3), 67 J. P. 375 ; Clav 
ton r. Pcdwe, [1901) 1 K. B. 424 : Scott v, PUliner (1904) 
91 L. T. 658 ; Stltee v, Ualinskl, Nokee e. Islina^n Corpn 
(No. 2), (1904) 1 K. B. 615 ; Lesion U. C. v.^ew (1907) 
76 L. J. K. B.781 ; Williams r-Weeton-euper-MaroU. D.C 
(1907), 98 L. T. 537 ; Moorman t», Tordoll (1908), 9f 
L. T. 416 ; Williams v. Weeton-super-Mare U. D. C, 
(No. 2) (1910), 103 L. T. 9 ; L. C. C. v. Bermondse; 
Bioeoope] Oo.. [1911] 1 K. B. 445 ; Mitcham Conunoi 
Conservators v. Cox, Same r. Cole, (1911) 2 K. B. 854 
Rnsson v, Dutton (1911), 104 L. T. 601 : Sloe v. Meadows 
(1911), 106 L. T. 127 ; DunuinK r. Maher (1912), 10*' 
L. T. 846 ; Friend v. Brchout (1914), 111 L. T. 832, 
R. V. Bro^, 11915] A. C. 1110 ; Reptou School Governors 
r. Repton R. C., (19181 2 K. B. 133; Sutton Harboir 
Improvement Co. c. Faster (1920), 89 L. J. K, B. 829 
A.-G. V. HotUfson, (19221 2 Ch. 429 ; Dodd r. Verine 
(1922), 127 L. T. 746 ; Owner v. Klngr (1922), 128 L. T, 
307 ; Roberts r. Williams (1922), 127 L. T. 303 ; A.-G. 
v. Denby, {1925} 1 Ch. 596 ; Mills v. L. C. C.. (1925) I 
K. B. 213 ; Roberts t>. Hopwood, 11925] A. C. 578 ; Shori 
r. Poole Corpn. (1925), 42 T. L. R. 107. 

644. On judge in chambers.] — A decision of a 
Div. Ct. is binding on a judge sitting in chambei's 
— Village Main Reef Gold Mining Co., Ltd 
V. Stearns (1900), 5 Com. Cas. 240. 

AnnotcUions : — Refd. Hardinpr Bu-ssell (1905), 74 L. J 
K. B. 500 ; Tannenbaiim v. Heath, 11908] 1 K. B. 1032. 

646. Court equally divided — Duty ot junlo’ 
judge to withdraw Judgment.] — It is the prope 
res^t wherever there is an appeal to two judgeg 
who differ that tiie judgment appealed iron: 
should stand & not that the junior judge should 
withdraw his judgment (Channell, J.). — Metro- 
politan Water Hoard v. Johnson & Co., [1913 
3 K. B. 900 ; 82 L. J. K. B. 1104 ; 107 L. T. 7U 
77 J. P. 85 ; 29 T, L. R. 105 ; 11 L, O. R. 113 
1). C. ; on appeal, (19131 3 K. B. 910, C. A. 

71 aobi/ 1 (m .•-~bon*d. PoiiKon v. Moorci (1913), 109 L. T, 
976. 

646. .] — Where on an appeal to tli^ 

Div. t't. from a county ct., the judges difTer in 
opinion, it is \Nithin the discretion of the junior 
judge, in accordance with the old common law 
practice, to withdraw his judgment. 

Wlien a junior judge withdraws his judgment., 
the judgment of the senior judge becomes the 
judgment of the ct. (Bkay, J.).— 1*oci.ton v 
Moore (1913), 83 L. J. K. B. 875 ; 109 L. T. 97(5 ; 
30 T. L. R. 155 ; 58 Sol. Jo. 15(5 ; 77 J. P. Jo 
591, D. C. ; 071 appeal, [1915J 1 K. B. 400, (\ A. 
Annotaium : - Dbtd. I'aultouu. .Moore, (1915) 1 K. B. 490. 


047, .1 — It is common practice in a 

Div. Cl. consist iiig of two judges for tin* junior 
judge to withdraw his judgment if the two difTer 
in opinion (Rii)JJ':y, J.). — R. i’. Tjiomak, Ejt p. 
O’Hare, [1914] 1 K. B. 32 ; 83 L. J. K. B. 351 ; 
109 L. T. 929 ; 23 Cox, C. C. (587, 1). C. 

040. ,] — Wliere on an appeal to 

tw'o judges tlie judges differ in opinion Scmhlr : 
the junior judge should not withdraw Ids judgment, i 
— POULTON r, Moore, [1915] 1 K. B, 400 ; 84 ' 
L. J K. B. 4(52 ; 112 L. T. 202 ; 31 T. L. R. 43, 
(’. A. 


049. Necessity for concurrence of both 

judges — To overrule county court judgment.! — 

An appeal from a county ct. ought to be decided 
by two judges & not by one judge only (Scrut- 
TON, L.J.). 

It was not the intention of the Lcgislatui*e that 
the judgment of a county ct. judge should bo 
overruled by one judge in the High Ct. (Duke, 
L.J.). — Flannagan p. Shaw, [1920] 3 K. B. 90; 
89 L. J. K. B. 108 ; 122 L. T. 177 ; 84 J. P. 45 ; 
36 T. L. R. 34 ; 64 Sol. Jo. 51 ; 18 L. U. R. 29, 
C. A. 

Annotations : — ^Mentd. Hunt v. Bllas (1919), 89 L. J. K. B. 
174 ; Davies v. Brlntow, Penrhoft Collefce v, Butlci% (1920) 
3 K. B. 428 ; Barton r. ITncham, [1921] 2 K. B. 291 ; 
The Danube II. {19211 P. 183 ; Northoott t». Roche (1921), 
37 T. L. R. 364 : WaUwork v. Fieldinir, (1922) 2 K. B. 66. 


SuB-SEcrr. 6 . — Courts of First Instance. 

On court itself.] — See Nos. 696, 697, post. 

On courts ot eo-ordlnate jurUdiotion.] — See 

Sub-sect. 0, post. 

660. On inferior courts.] — V bley & Joslin v. 
Burder, No. 659, post. 

661. Court of Common Bench — Binding 

on committees of House of Commons.] — As our 

decisions [(^. of (^ommon Bench] are binding upon 
the committees of the House of (>>mmons, we 
should not rovei*8e the decision without argument 
(Jervis, C.J.).- -Pownall r. H(x>d (1851), 11 
(\ B. 1 ; 2 Lut. Reg. Cas. 170 ; 21 L. J. C. P. 
12; 18 Ju T. O. S. 94; 15 J. P, 819; 1(5 Jur. 
(518; 138K. R. 3(59. 

Annotaium : — Mentd. Pownall r. Duxnhoii (1851), 21 L. J. 
(\ P. 14. 

652. Construction -Of instrument.] — The 

construction put upon an instrument by a ct. of 
law or equity is not binding on another ct. of law 
or equity, even of inferior jurisdiction, as regards 
the construction of an instrument couched in 
somewhat similar language (Jessel, M.H.). — 
Jfe New Callao (1882), 22 rh. 1). 484 ; 52 L. J. 
Ch. 283 ; 48 U T. 251 ; 31 W. R. 185, C. A. 
Annotaium Mentd. Jir MunchuNUw Ecunoinio Bldg. 
(188.1). 24 ( h. D. 48S. 


SuB-sE(’T. 7 . — Courts of (’o-ohdinate 
Jurisdiction. 

A. Single Decision, 

653. General rule.] — Observations as to the 
necessity of preserving an uniformity of decision 
in the ditTerent cts. 

1 have re))c»atedly stated that in my opinion 
uniformity of decision was so important to be 
obtained tliat wlienever I found a decision pro- 
nounced by one of the Vic(*-Chancellor8 I should 
consider myself to be bound by tlie decision, where 
it related either to a now matter or was not opposed 
by contradictory decisions (Romiu.y, M.R.). — 
l^AKKiN V. Thorold (1852), 1(5 Beav. 59; 22 
L. J. (^h. 170 ; 1(5 Jur. 959 ; 51 F. R. (598. 
AnnotatumH Mentd. BobuxtH r. Bonv ilH.Y.i), 3 Du G. M. 
& G. 28 4 ; NotL r. Rlucaici (18.^6). 22 Buav. .307 ; WuIIm 
V. Maxwell (180,3), 32 Beav. 408 ; MeMumij v. Hplcer 
(1808), L. Jl. 5 L(|. .'127 ; Bareilly r. McHKi^ngcr (1874), 
4.1 L. J. fh. 419. Putilck i\ Milner (1S77), 2 C. l\ D. 
.342. 

654. .] — It is not becoming to say of a 

casf*, de<'idea by a ct. of co-oiviinate jurisdiction, 
that it is wrongly decided. -Chehtkrfikld, &(’, 
Colliery Co. Hawkins (18(55), 3 11. A (’. 677 ; 

L. J. Ex. 121 ; 12 L. T. 427 ; 11 Jur. N. H. 
408 ; 13 W. K. 841 ; 159 E. R, (598. 

Annoiaitonti : — Mentd. Gurrln r. Kopuia (1865), 3 H. & C. 
094 ; Scott V. Burry (1805), 3 11. &; 0. 90(1 ; Itc (’obb, Exp. 
Fairfax & Br.vHon (1860). 14 W. U. 289 ; Kltchln v. 
llawkliiM (18(50), L. R. 2 (’. P. 22; Uuovoh v. Watts 
(1800), 35 L, .1. g. B. 171 ; iKuacB v. (Jrwm (1807). L. R. 

2 Kxeb. 352 ; M'Lhwmi r. Baxter (1807), L. It, 2 0. P, 
559 ; lU Ex p. Hnlbstene C^illlury Co. (1867), 

15 L. T. 545 ; (‘alrnenwa v. WIIIm (1809), 20 L. T. 529. 

856. J — The Vice-(Jhancellors did not con- 

sider themscslves bound by each other’s decisions. 

I have differed frequently from cts. of co-ordinate 
jurisdiction (Jkssel, M.R.). — Gatheruole v. 
Smith (1881), 44 L. T. 439 ; on appeal^ 17 Ch. D. 

, C. A. 

lamifciiioaa Mentd. McBoan r. Deane (1885). .10 Ch. D. 
520; L«ca» r. Harris (188(5). 18 Q. B. 1). 127; Hr 
.. ), Kx p. Shundem, 11895) 2 Q. B. 117 ; lU Fltz- 
, Hunuaii r. Fltugcrald, {1904) I Ch. 573. 

656. .] — Palmer v. Johnson, No. 552, 

nie. 
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Sect, 4. — Decisions of particular courts — How far 
bindin g : Sub-sect A, & B, (a) db (6).] 

057. .] — Evans v. Rival Granite Quar- 

ries, Ltd., No. 621, ante, 

.] — It is the prevailing practice in the 
cts. of the K. B. Div. to follow a previous judgment 
by a ct. of co-ordinate jurisdiction. — Cramb v, 
Goodwin, [1919] as reported in W. N, 86 ; on 
appeal, 35 T. L. K. 477, O. A. 

659. Decision acquiesced in for long period.] — 
Where cts. have co-ordinate jurisdiction, where 
decisions are pronounced by judges professing the 
same degree of jurisdiction, a single precedent 
might or might not be binding, according to the 
peculiar circumstances of the case ; it ought to 
be binding whore it was acquiesced in for a series 
of years, & whore it was considered as a good & 
valid authority by other judges, whoso opinions 
were entitled to weight ; on the other hand, a 
single decision if unknown & unsanctioned from 
the time of its being pronounced, is open to be 
considered upon principle by a co-ordinate ct., 
whether it be a right or wrong decision, not to be 
hastily overruled, but to be considered whether 
or not it is consistent with that wliich has been 
laid down by other judges. An inferior ct. can- 
not, of its own authority, reject the precedents 
repeatedly laid down by a suiierior ct. Obedience 
to a superior ct. is one of the first duties that an 
inf(»rior judge has to jierforrn, as the presumption 
of law is, that tlie judge of the superior court is 
not only superior in rank <to station, but in 
judgment also, A ability. — Vkley A Josijn v. 
Burder (1837), 1 Curt. 372; 163 E. K. 127; 
sub nom, Braintree (Ohurchwardenh) v, 
Burder, 1 J. P. 371. 

Annoiahons : — Reid. WesU^rton r. Liddoll, Real t?. Liddell 
(1855), 4 W. It. 107. Mentd. ('ordy v. Bout ley (1851), 
15 Jur. 779; Jl. v. (MirlHtxdniioh Overaoers (1857), 21 
J. V. 134. 


660. Followed until reversed on appeal.] — 

Semble : where there is an exj)resH decision of a 
ct. of co-ordinate jurisdiction on any j)oint, it is 
binding on this ct., unh'ss reversed in error. — 
BiTi'idCHTON V, (k>0PER (1845), 14 M. A W. 399; 
153 E. H. 530 ; sub nom. Bkti'LKSTon v. (V)ofkr, 
5 L. T. O. H. 57. 


661. .J — 1 )E 1 *TF()RD (rilUR('HWAHl)ENS) V. 

Skki’( 71IJ5Y, No. 543, ante. 

662. .] — In this case, if the words of the 

will iiad been the same as the words in He Patterns 
Trust (1869), h. R. 8 Eq. 52, 1 should, without 
expressing any opinion of rny own, simply have 
followed the decision of Vice-('ijancei.L()R Hir 
R. Mai.inh in that case ; because I do not think 
it seenily that two branches of a ct. of co-ordinate 
jurisdiction should be found coming to contrary 
decisions upon similar instruments, A encouraging 
as it wore a race, by inducing persons who wish 
for one construction to go to one ct., A those who 
wisli for another construction to go to another. 
I should simply have affirmed the Vice-Chan- 
cellor’s decision, with the intimation of my wish 
that the whole matter should be brought before 
a Ct. of App(‘al (.Iames, V.-C.). — He Hotchkiss’s 
Trusts (1869), L. It. 8 Eq. 643 ; 38 L. J. Ch. 
631. 


. -Refd. WoBt V. Orr (1878), 8 Ch. D. 60. 

Mentd. Rail v. Woolloy (1869), 39 L. J. (’h. 106 : Adams 
V. Adams (1872), L. 11. 14 Kq. 240 ; He Woolrich, Harris 
V. Harris, (1879) 11 (Mi. 1). 663 ; He Webster, Widgon e. 
Mello (1883), 49 L, T. 584 ; He Chinory, Chlnery v. Hill 
(1888), 39 Ch. J). 614 ; He Brown, BroNim v. Brown (1889), 
58 L. J. Ch. 420 ; He Musthor, droves v. Mnsthor (1890), 
43 Ch. D. 669 ; He Wood. Tullett r. Colville, [1894J 3 
Ch. 381. 


003 , J — Tijg decision of a co-ordinate 

branch of the ct. will be followed until reversed 


on appeal, in order to avoid an unseemly conflict 
of decisions.—Re Times Life Assurance & 
Guarantee Co. (1870), 6 Ch. App. 389, n. ; 22 
L. T. 198 ; sub nom. He Times Life Assurance 
A Guarantee Co., Hx p. Nunnblby, 39 L. J. Ch. 
297 ; 18 W. R. 404 ; on appeal, 5 Ch. App. 381, 
L. J. 

AnnoUUicms .—Mentd. He Anchor Assoe. (1870), 5 Ch. App. 
632 ; He Manchester & London Life Assce. & Loan 
Assocn. (1870), L. R. 9 Eq. 643 : Re Medical, Invalid & 
Ceneral Life Assce. Soc.. Griffith's Case (1871), 6 Ch. 
App. 378, n. ; He Medical, Invalid & General Life Assce. 
Soc., Spencer’s Case (1871), 6 Ch. ^p. 362 ; Wilson v. 
Lloyd (1873), L. R. 16 Eq. 60 ; He European Assce. Soc. 
Arbitration Acts, Hort’s Case, Grain’s Case (1876), 33 
L. T. 766. 

004 , .] — Re South Durham Iron Co., 

Smith’s Case, No. 615, ante. 

665. .J — A judge of the K. B. Div. should 

follow the decision of another judge of the division 
on a point of law without saying what his own view 
would have been on the matter, leaving it to the 
Ct. of Appeal to say whether or not that decision 
was wrong. — P apworth v, Battersea Corpn., 
(1915), 84 L. J. K. B. 1881 ; 79 J. P. 309 ; on 
appeal, [1916] 1 K. B. 583, C. A. 

Annolaium : — M6ntd. Nash v. Rochford R. D. C., [19171 
1 K. B. 384. 

666 . Construction — Of statute.] — When once 
the construction of a statute has been settled by 
a ct. of competent authority, ... no doubt 
should be thrown upon it by a ct. of co-ordinate 
jurisdiction (Willeh, J .). — Be Rouse & Co. A 
Meier A (’o. (1871), L. R. 6 C. P. 212 ; 40 L. J. 
C. P. 145. 

Annotatuj7t,s : — Mentd. Itandoll v. Thompson (1876), 1 
Q. B. D. 748 ; Fraser v. Ehrensporger (1883), 12 Q. B. D. 
310 ; He MltchelU 6c Izard 6c C’e>lon, Governor (1888), 
21 Q. B. D. 408 ; Hi Smith & Service (1890), 25 Q. B. D. 
545. 

667. .] — Webster v. Ashton- 

undkr-T.yne Overseers, Hadfield’s Cask, No. 
569. ante. 

668 . .] — In putting a construction on 

obscure enactments or instruments no single judge 
is entitled to say anoth(^r is wrong ; all he can say 
is that he differs from the other judge as to the 
meaning of tlu‘ obscure enactment or instrument 
before him (Jessel, M.R .). — Re Printing A 
Numerical Registering Co. (1878), 8 Ch. I). 
535 ; 47 L. J. Ch. 580 ; 38 L. T. 676. 

Annotations : — Mentd. Hr Bridgov\aU^r Engineering Co. 

(1879), 12 Ch. 1). 181 ; He Riclmras (1879), 11 (’h. D. 676 ; 
He Stockton Iron Furnace Co. (1879), 10 Ch. D. 336 ; 
He West of England Bank, Hx p. Brown (1879), 12 Ch. 
D. 823. He Northern (bounties of England Fire Insce., 
Macfarlane’s Claim (1880), 17 Ch. D. 337 ; He Withemaea 
Brickworks (1880), 16 Ch. D. 337 ; He Land I'lnanclers 
Assoen. (1881), 16 Ch. I). 373; He l^anther Lead Co. 
(1896), 66 L. J. Ch. 499. 

009 , .] — Read v. Joannon, No. 629, 

a}ite. 

670. Of instrument .] — Re Printing A 

Numerical Registering Co., No. 668 , ante. 

671. .] — Re New Callao, No. 662, 

ante. 

672. Of will.] — Re Masson, Morton v. 

Masson, No. 790, post. 

673. Decision ^ven without reference to earlier 
authority.] — W ebster v. Ashton-under-Lyne 
Overseers, Hadfield’s Case, No. 669, ante. 

674. Decision on matter of practice.] — In 
matters of practice the decisions of one ct. are not 
binding upon others unless the practice has become 
so settled that it ought not to be shaken (Cocic- 
BURN, C.J.). — BI8SIC«8 V. BaTH COLUERY CO. 
(1877), 2 Ex. D. 469 : 36 L. T. 800 ; on appeal 
(1878), 3 Ex. D. 174, C. A. 

Anw4ation8 : — Mentd. Mortimore r. Cragg (1878), 3 C. P. D. 
216 ; Smith v. Crltohfleld (1886), 14 Q. B. D. 873 ; Lee 
V. Dangar, Grant, [1892] 1 Q. B. 231. 
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675. OeeMon on prlnelplo of law.] — Re Hal- 
LETT’S Estate, Knatchbull v. Hallett, No. 494, 
ante, 

676. Heelsion laylnif down rule of conduct — 
Courts of equity .] — Re Norman, No. 496, ante, 

677. Courts with special JurisdicUon — ^Decisions 
not subject to appeal.] — W ebster v. Ashton- 
ttnder-Lyne Overseers, Hadfield’s Case, No. 
569, ante, 

678. .] — I also think that one of the 

most Important duties of this ct. whose juris- 
diction over this particular subject is exclusive, 
& whose decisions thereon arc ilnal, &; whose 
personality varies from time to time, is, to follow 
loyally, as I once ventured to express it, all the 
preceding decisions, & that the action of the ct. 
in its exercise of this jurisdiction will be much 
impaired if this be not steadily kept in mind 
(Brett, J.). — Boon v, Howard (1874), L. K. 9 
C. P. 277 ; 2 Hop. & Colt. 208 ; 48 L. J. C. P. 115; 
30 L. T. 382 ; 38 J. P. 078 ; 22 AV. R. 535. 
Annotation: — Mentd. Bradley v. Baylls (1881), 8 Q. B. D. 

195. 

679. Court equally divided.] — [Tlie case cited] 
is not an authoiity which is binding upon us, 
because in the Exchequer Chamber, which was a 
ct. of co-ordinate jurisdiction with ourselves, the 
judges were equally divided, <fc therefore the 
judgment of the Q. B. stood affirmed (Brett, li.J.). 
— Smith v. Lambeth Assessment Committee 
( 1882), as reported in 10 Q. B. I). 327, C. A. 

Annotations : ~ Mentd. Lanoayhiro Telephone Co. r. Man- 
chChter Over'iiiern (18H4), 14 Q. B. D. ‘267 ; Re Holbunu*. 
C^oatcfl V. Mackillop (1885), 63 L. T. ‘212; Southport 
(’ori)n. V. Onnsklrk I riion AflKmt. Com., 118931 2 Q. B. 
468 ; Jomw v. 1. Jl. Comrs., Sweetmeat Automatic 
Delivery Co. r. I. H. Coinra., [1896] 1 Q. B. 484 ; M. S. 
& L. Uy. V. KlniCMton-upon-ilull, Covemor i<c (Irdiih. 
(1896), 60 J. 1‘. 504 ; Percy v. Hall (1903), 88 L. T. 830 ; 
Murgrato (’orpn. v. Pcttinan (191 ‘2), IOC 1^. T. 104 ; CIcm - 
land Bridgre & KujrincMTlm? Co. v. Darlingrtou Union 
1. Com. (1923), 21 h. O- K. 511. 

Decision of King’s Bench Division — Binding on 
Railway Sc Canal Commission.] — See No. (508, jwst. 

Court of appeal —Whether bound by previous 
decisions of Court of Appeal.] — See Sect. 4, sub- 
sect. 3, ante. 

U. Scries of Decisions. 

{(i) Consistent Decisions. 

680. General rule.] — If therefore I stood alone 
I might in deference to the Ct, of Exch. feel bound 
to giv(* judgment for d(‘ft. though against my own 
opinion (Cuomi’ton, J.).— Uendkbson v. Atthtra- 
i.iAN Royal Mail Steam Navigation Co. (185.5), 
5 E, Ar B. 409 ; 3 V. L, U. 1181 ; 21 L. J. (i. B. 
322 ; 25 L. T. O. S. 234 ; 20 .1. P, 132 ; 1 Jur. 
N. S. 830 ; 3 W. H. 571 ; 119 E. H. 533. 

Annotations : — Beld. lleut^r r. Eieetrii* Teh jrraph Cu. 

(1856), 6 E. tic B. 341 ; South of Ireland Collierv r. 
Waddle (1868), L. IL 3 C. \\ 463. Mentd. Bateman r. 
Mid-Wales By. (180G1. L. IL 1 C. A' i’. 499; Nicholsiui 
v. Bradfleld Union Urdus. (1866). 7 U. & S. 774. 


681. .] — The Divisions of the High Ot. 

are so far to be deemed still distinct St separate, 
that the judges sitting in one Div, are bound, in 
an action in any other Div., to follow the decisions 
of the judge of that Div., even althou^ against 
their own opinion. — Packy v, LoNDONT^ftAicwAY 
Co. (1876), 2 Char. Pr. Oas. 80 ; on appeal, 2 Ex. D. 
440, C. A. 

.4tim>ifa/iona .—Mentd. Friend u. L. C. D, Ry. (1877), 
i'’®w®i‘ke€>rd u. London Qouenil Omnlbua 
Co.. (19181 2 K. B. 665. 

682. .] — Oathercole v. Smith, No. 665, 

ante, 

683. Decision already acted upon.] — Barclay 
V, Wainevsthght (1807), 14 Ves. 66: 33 E. R. 
446, L. C. 

Annoiaiums Norrla v. HarrlBon (1817), 2 Madd. 

268. Mentd. Hooper r. BoHsller (1824). M‘(71e. 627 ; 
Bouch u. Sproulo (1887), 12 App. Ca^. 385. 

684. No proof that oases decided without suffi- 
cient consideration.]— CiiuK v. Hamhdale (1835), 
1 Curt. 34 ; 103 E. R. 12. 

685. Construction — Of statute.] — The statute 
must noi be repealed by me further than it has 
been hitherio repealed by my predecessors, to 
whose authority 1 submit (Ixird Eldon, C.). — 
A> p, Whitbread (1812), 19 Vos. 209 ; 34 E. B. 
496 ; sub nom. Re Shaw, Ex p, Whitbread, 1 
Rose, 299, L. V. 

Admiralty courts — How far bound by decisions of 
common law courts.] —See Admiralty, Vol. I., 
p. 102, Nos. 37-44. 


(b) Conflicting Decisions, 

686. General rule.] — As the authorities have 
been in some d(‘greo op])osed, it is neet'ssary to 
decide the point upon principle (EiiLE, J.). — 
Alcock V, SuTCLiFiHfi (1847), 16 E. J, Q. B. 129 ; 
8 L. T. O. S. 395 ; 11 ,Jur. 126. 

687. .) — Tins et-. will not review a decision 

of a cont(‘rnporary ct. of co-ordinate authority, 
unless there has been a conflict of decision, or such 
decision is at variance with a long line of autho- 
rities . — Re Bpid.KR’8 Settlement (1862), 8 Jur. 
N. S. 205. 

688. Whether last decision binding.] — There is 
no such rule in this ct. ns that i*c*ferr<‘<i to, which 
is a rule of the Ct. of K. B. It app(‘ai’S to me 
v<*ry liiird tliat where the decisions are at variance 
the party is to be bound by the last 
(Abingkr, C.B.). -Key v, MacKyntiiie (1837), 
5 Dow'l. 463 ; 1 Jur. 24. 

689. .] — Qu. : where a ct. pronounces a 

decision opposed to a cuiTf^nt of prior authorities, 
whether anotlier ot. of co-ordinate JurisdicUon is 
bound to follow the laUist decision? — W atts v. 
Reeh (1854), 9 Exch. 696 ; 2 C. L, R. 1278 ; 23 
L. J. Ex. 238 ; 23 B. T. O. S. 177 ; 18 Jur. 433 ; 


PART XVII. SECT. 4, SUB-SECT. 7.— 
A. 

67B i. Decision on prineijAs of law.] 
— Wboro it appeared to the ct. that a 
former decision was inconslstont with 
the rlirht application of a clear & well 
eetablisbed principle of law, it rerersod 
the former decision T^dthout interven- 
tion of a ct. of appeal. — H. v. Germav- 
TOWN Lake Sxwebs Cobirs. (1869), 
12 N. B. R. (1 Han.) 343.— CAN. 

PART XVII. SECT. 4, SUB-SECT. 7.— 

B, (a). 

6S0 1. General rule .] — The practloo 
of adopting & following the jneurmente 
of Ota. of co-ordinate Juriadlctlon haa 
prevailed to a greater extent In our eta. 
than it ever haa In England. — Qkbaldi 
V. PROVIXCIAL Insubancs Co. ( 1878 ), 


‘29 C. P. 321. 

680 il. .] — .Stitakt r. Bans of 

Montiieal (1909), 41 8. U. 11. 516.— 

CAN. 

k. l^revious decision of single judge.] 
— The practice in Manitoba is tnat 
the decision of a judge la accepted & 
followed by any other siiiKlc Judge 
unless under very exceptional circuni- 
atanoos. — Re Fenton Estate, 119201 2 
W. W. II. 34 ; 61 D. L. R. 694.— CAN. 

l. Potoer of court to give crmflieiing 
judgment .] — Mionkh v. .St. La whence 
Fikk Insurance Co. (1900), g. R. 10 
K. B. 122.— CAN. 


PART XVII. SECT. 4, SUB-SECT. 7.— 
B. (b). 

Oenerod rttU .] — A declHion of 


the hlgheat ct. of Ontario, while It 
remalna unrovorafHl bv a tribunal 
having apr>elJate jurladlctlon over it 
ought not to iK) aot oalde or Ignored, 
Hlmply bofiauae other eta., not poaaea- 
aiug aiipellate Jurisdiction over it, & 
thornseivea aubject to reveraal by higher 
eta., have aubaequently expreai^ 
vlcwH that may appear to be not In 
harmony with the decialon. — Jacobs 
V. Beaver Hiltkr Cobalt Mining Co, 
(1908), 17 O. L. R. 496 ; 12 O. W. R. 
803.— CAN, 

686 U. ,1 — Where there are two 

reported doclalona, each entitled primA 
facie to equal weight, a Judge la not at 
lllierty to depart from either, & is at 
liberty to follow that which commenda 
Itaelf moat to him. — Hamilton e. 
Hamilton (1920). 47 O. L. R. 359 ; 18 
0. W. N. 133.— CAN. 
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Judgments and Obders. 


Seel, 4. — Decisions of particular courts — How far 
binding: Sub-sect. 7, B, (b), C. <& D.; sub- 
sects. 8, 9, 1 0 1 1 .] 

2 W. B. 408 ; on appeal^ sub nom. Bees v. Watts 
(1866), 11 Bxch. 410, Ex. Ch. 

Annotaiionn ; — Mentd. Mardall tJ. Thellusson (1856), 6 E. 
& B. 976 : Nowell v. National Provincial Bank of Eng- 
land (1876), 1 C. P. I). 496 ; Hallett v. Hallett (1879), 
13 Ch. D. 232 ; lie Qregson, Christlson v. Bolam (1887), 
36 Ch. D. 223 ; Watkins o. Lindsay (1898), 67 L. J. 
Q. B. 362 ; Bennett v. White, [1910] 2 K. B. 1 ; Jfe 
Peruvian By. Construction Co., [1915] 2 Ch. 144. 


C. Decisions from which Appeal lies. 

690. General rule — Binding.] — Where a cause 
can be taken to a ct. of error, a ct. ought to be 
bound by a decision on the point pronounced by 
a ct. of co-ordinate jurisdiction : aliter where the 
cause cannot be taken to a ct. of error. — T ayt^or 
V. Burgess (1859), 5 H. & N. 1 ; 29 L. J. Ex. 7 ; 
1 L. T. 12 ; 5 Jur. N. 8. 1317 ; 8 W. B. 27 ; 157 
E. B. 1076. 

Annoialions Mentd. lie Davies & Troughtoii, Kx p. 
Cleniiell (1861), 4 L. T. 60 ; Ewlu v. Lancaster (1865), 
6B. &S. 571. 

691. .] — Where there is power to 

appeal, the cts. are bound by the decision of cts. 
of co-ordinate jurisdiction (Grove, .T.). — Cashon 
V. Ohurchley (1884), 53 L. J. Q. B. 335 ; 50 
L. T. 508. 

ATvmMwn : — Mentd. Head v. Joamion (1890), 25 Q. B. D. 


692. Opinion by way of advice.] — Senihle : an 
opinion given by a superior ct. of law by way of 
advice & from which th(‘re is no appeal, is not as 
binding on co-ordinate cts. as a judgment would 
be. — S underland-near-the-Hea Overseers v. 
Sunderland Union Guardians (1805), 18 i\ B. 
N. 8. 631 ; 34 L. J. M. C. 121 ; 13 L. T. 239 ; 11 
Jur. N. 8. 088 ; 13 W. B. 943 ; 144 E. K. 551. 
AnrwtaiUma : — Mentd. Ipswich Dock (Vnnrs. v. St. Pot or, 
Ipswich, Overseers (1866), 7 B. Si S. 310 ; U. v. Battle 
2 g. B. 8 ; H. r. L. & N. W. Ky. 
(1874), L. 11. 9 Q, B. 134 ; West Middlesex Waterworks 
r. Ooloman, Coleman v. West Middlesex Waterworks 
(1885), 14 Q, B. 1). 529 ; Bradford -on-Avon Assint. 
Com. V. WhiU\ [1898J 2 O. H. 630 ; I'oplar Assinl. Com. 
V. lloborts, [1922] 2 A. C. 93. 


D, Decisions at Nisi Pr'ms. 

698. General rule— Not binding.]— The Master 
of the Bolls considers this point bound down by the 
decision of Lord Kenyon at Nisi Prius. No one 
will suspect mo of not giving all due weight to 
any opinion of Lord Kenyon, but I must know 
a great deal more than I do before that determina- 
tion at Nisi Prius will decide my judgment (Lord 
Eldon, C.). — Church v. Brown (1808), 15 Ves 
258 ; 33 E. K. 752, L. C. 

Animations Abrahams r. Mac Fisheries, |1925] 1 

K. B. 18. Mentd. Browne r. Rabau (1808), 16 Vos. 628 
Blakosloy v. Whioldon (1841), 1 Hare, 176; Bucklaud v 
Paplllon (1866), L. R. 1 Eq. 4 77; Bartlett r. Gix'one 
(1874), 30 L. T. 553 ; Wall r. City of London Ileal I’ro- 
G874). .30 L. T. 63; Hodgklnson v. Crowi 
(1875), 10 Ch. App. 622 ; Hampshire v. Wlokens (1878), 
7 Ch. I). 556 ; McKay v. McNally (1879), 41 L. T. 230 ; 
He Lander & Bogley’s Contract, 11892] 3 Ch. 41 ; David 
V, Babin, 11893] 1 Oh. 523 ; West Ham Central Charity 
Board v. East London Waterworks Co., [1900] 1 Ch. 
624 ; Grove r. Portal. [1902] 1 Ch. 727 ; Jackson r. 
Blmons. 11923] 1 Ch. 373 ; Koeves v. Dean, Nunn v. 
Mle(glnl.^l924] 1 K. B. 685 ; Russell v. Boooham, [1924 


694. .] — It is utterly impossible for 

any judge to decide at once rightly upon every 
point which comes before him at Nisi Prius. 


Upon this case we are bound to differ from him 
(Lord Mansfield). — Fentum v. Pocock (1813), 
6 Taunt. 192 ; 1 Marsh. 14 ; 128 E. B. 600. 
Annotations : — ^Reld. Cowper v. Qodmond (1833), 2 L. J. 
C. P. 162. Mentd. Bank of Ireland v. Beresford (1818), 
6 Dow, 233 ; Re Renton, Ex p. Glendlnning (1819), Buck, 
617 ; Price v. Edmunds (1830). 10 B. & C. 578 : Nichols 
V. Norris (1831), 3 B. & Ad. 41 : Simpson v. Clarke (1836), 
2 Cr. M. & R. 342 ; Re Black « Cope, Ex p. Frew (1863), 
1 Bankr. & Ins. R. 156 ; Manley v. Boyoot (1853), 2 E. 
& B. 46 ; Strong v. Foster (1855), 17 C. B. 201 ; Ewin 
V. Lancaster (1865), 6 B. & S. 571. 

696. .] — One judge is not bound by 

the decision of another judge on a point of law at 
Nisi Prius (Bray, J.). — Forster v. Baker, [1910] 
2 K. B. 030 ; 79 L. J. K. B. 664 ; 102 L. T. 29 ; 
sub nom. Bowles v. Baker, 20 T. L. B. 243 ; 
on appeal, sub nom. Forster v. Baker, [1910] 2 
K. B. 041, C. A. 

Annotations : — Mentd. Re Fresliwator, Yarmouth & New- 
port Ry. (191.3), 29 T. L. li. 568 ; Rothschild v. Fisher, 
11920] 2 K. B. 243 ; Re Steel Wing Co., [1921] 1 Ch. 349. 


Sub-sect. 8. — Railway and Canal Com- 
mission. 

696. On itself.] — The decisi()ns of the Bailway 
Commission since its commencement are binding 
on the ct.— Didcot, Newbury & Southampton 
Ry. Co. v. Great Western Ky. Co. & London 
& South Western Ry. Co. (1890), 06 L. J. 
Q. B. .33 ; 75 L. T. 401 ; 45 W. R. 282 ; 9 Ry. 
& Can. Tr. Cas. 210 ; on appeal, [1897] 1 Q. B. 
33, C. A. 

Annotations .'—AM. Pirkfords v. L. & N. W. Ry. (1905), 
74 L. J. K. B. 6 U. Mentd. JM>n>outh, Devonport & 
South-Western .lunctiou Il> . v G. W. Ry. & L. & S. W'. 
Ry (1899), 10 Ry. & Can. Tr. (W 68. 

697. .] — The decisions of the Railway & 

(^anal (^ornrs. Ct. since its commencement are 
binding upon the ct., though the constitution of 
the ct. may now be different. — P ickfords, J^td. 
V. London & North Western Ry. Co., [1905] 
1 K. B. 752 ; 74 L. J. K. B. 034 ; 02 L. T. 007 ; 
53 W. R. 408 ; 21 T. 1.. R. 381 ; 12 Ry. & Can. 
Tr. Cas. 154, C. A. 

Annotaiwn Mentd. Pickfords r. L. & N. W. Rj. (1907), 
13 Rv. Si Can. Tr. Cas. 31. 

698. Bound by decision of co-ordinate Jurisdic- 
tion — Queen’s Bench Division.] — Tlie Railway & 
Canal Commission is a ct. of co-ordinate jurisdic- 
tion with, & is bound by the decision of, the Q. B. 
Div. — SowERBY & Co., Ltd. v. Great Northern 
Ky. Co. (1891), 00 L. J. Q. B. 407 ; 05 L. T. 
540 ; 7 T. L. H. 392 ; 7 Ry. & Can. Tr. Cas. 150, 
V. A. 

AnnoUUwns — Consd. Foster v. G. E. Ry. (1920), 37 T. L. R. 
268. Mentd. A.-G. v. Manchester Corpn., [1906] 1 Ch. 
643 ; Foster r. G. K. Ry., [1920] 2 K. B. 574. 


Sub-sect. 9. — Committee for Privilriges. 
Sec Peerages & Dignities. 


Sub-sect. 10. — Parliamentary Committees. 

699. Not receivable as authorities.] — Decisions 
of committees of the House of Commons may be 
cited so far as the reasoning goes, but not as 
authorised (Tindal, C.J.). — Whithorn v. Thomas 
(1844), 7 Man. & G. 1 ; Bar. & Am. 269 ; Cox 
& Atk. 29 ; 1 Lut. Reg. Cas. 125 ; Pig. & B. 109 ; 


PART XVII. SECT. 4, SUB-SECT. 7.— 
C. 

eeo I. Qtneral mile — Binding.]-—' 
TRANgpoRT Trading Sc Aokncy Co. 
or W. A., Ltd. v. Smith (1906), 8 


W. A. L. U. 33.— AUS. 

PART XVII. SECT. 4, SUB-SECT. 7.— 
D. 

698 1. OtncTol rule — Not binding ,] — 


One judge is not bound by the decision 
of another judge on a point of law at 
nitfi prius. — Rural Municipauty of 
Buatts Lake r. Hudson’s Bat Co., 
[1918] 2 W. W. R. 962 ; 11 Sask, L. It. 
357.— CAN. 
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8 Scott, N. R. 783 ; 14 L. J. C. P. 38 ; 4 L. T. O. S. 

135, A ; 9 J. P. 89 ; 8 Jur. 1008 ; 135 E. R. 1. 

Annotations : — Ford v. Harlu^on (1869). 1 Hop. 8c 
Colt. 331. Manid. K. V. SUpleton (1853). 22 L. J. M. C. 
102 ; Attenboroaich v. Thompaon (1857). 3 Jur. N. S. 
1307 ; F4n«land tTBlackwell (1857), 6 W. iL 59 ; Dimston 
V. Paterson (1858), 5 C. B. N. S. 267 ; Beita e. Men*io« 
WiJdey {I860), 6 Jur. N. S. 1290 ; Curtis t>. Blljcht 

(1881), 11 C. B, N. 8. 95 ; Scott v. Durant (1805), 18 

C. B. N. 8. 205 ; U. v. Exeter Corpn.. Dlpstalo’s Case 
<1868), L. H. 4 Q. B. 114 ; Bond r. 8t. Oeoi^o, Hanover 
Square, Overseers (1870), h. H. 6 C. P. 312 ; Beal r. 
Ford (1877), 26 W. K. 146 ; Barlow v. Smith (1892). 9 
T. L. k. 57. 

700. .] — Ford v. Harinoton (1869), L. R. 

5 O. P. 282 ; 1 Hop. & OolU 331 ; 39 L. J. C. P. 
107. 

Annotation : — Mentd. Harris v. PliUllps, [1891] 1 Q. B. 267. 


Sub-sect. 11. — Scottish Courts. 

701. General rule — Not binding — Although 
treated with respect.] — It was said that there was 
an authority, although not strictly binding on us, 
but yet a very high authority indeed, of the 
Ct. of Session, & one whicli if in point I .sliould 
pay the greatest possible respect to, though we 
might not feel ourselves bound by it (Field, J.). — 
Great Western By. C^o. v. Railway ('omrs. 
(1881), 7 Q. B. D. 182 ; 45 L. T. 65 ; auh nom. 
Great Western Ry. Co. v. Railway Comrh., lie 
Brown, 50 L. J. Q. B. 483 ; 29 W. R. 901 ; stib 
nom. Brown v. Great Western Ry. l^o., 3 Ky. & 
(.>an. Tr. Cas. 523, D. Cu ; on appeal, sub nom. Great 
Western Ry. Co. t^ Railway Comrs., 7 Q, B. D. 
192, (]. A. 

Annotations : — Befd. Central WaloH & (.'arniarthen JuncUon 

By. & 51id*\ValeH By. v. (J. W. By., L. He N. W. B.v., 

Mill. By., a INiinbrokc & Tenby By. (1882), 4 By. 6c (’an. 

Tr. Can. 119. Hentd. Brown r. (J. W. By. (1882), 9 Q. B. 1). 

744 ; Dihtiinrton Iron ('o. e. L. & N. W. Jly., Fumc«« B>. 

6l Cleator & Worklmrton By. (1889), 6 By. & Can. Tr. 

CaH. 108 ; K. r. By. Comrs. & DiHtuijrloti Iron (’o. (1889), 

22 Q. B. D. 642 ; Da^is r. Taff Vale By., (189.')] A. C. 

542 ; West Ham ( orpn. r. C. E. By. (1895), 64 L. J. Q. B. 

340. 

702. .] — iVlt hough wo ought to 

pay respect to the opinion on a point of law 
common to both Kngland A Scotland expressed 
by that ct. ft.c. Ct. of Session] their decisions 


705. .] — I agree with the con- 

struction of this statute adopted by tlie Ct. of 
Api^l in Scotland, although we are not bound 
by it. We look carefully to the decisions of such 
cts. for assistance (Esher, M.H.). — R. v. Income 
Tax Comrs. (1888), 22 Q. B. 1), 296 ; 58 L. J. Q. B. 
196 ; 60 L, T. 446 ; 53 J. P. 198 ; 37 W. R. 294 ; 
5 T. L. R. 163, C. A. ; affd. sub nom. Income Tax 
Special Purposes Comrs. v. Pkmsel, [1891] 
A. C. 531, H. L. 

Annotations Blair r. Duncan, (1902) A. O. 37; 

Urlmond r. Orimoml, [1905] A. C\ 603. Mentd. Charter- 
houHO School V. Lamarqito (1890), 25 Q. 14. D. 121 ; 

I. U. (3omr«. V. Soott, lie HmUham Wawl Strayw, York, 
[1892] 2 Q. B. 152 ; Manffhau r. FnH3 C’liureh ot Hootland 
(1893), 3 Tax Cas. 207 ; Jit Koveaiix, CTohh e. London 
AutlvlviHO<'tlon Soc., 11895] 2 (’h. 601 ; Jit Notta«o, Jouoa 
V. Palmer, 11895] 2 Ch. 649 ; Southwell r. Koyal Holloway 
Collejfo, k^ffham, 11895] 2 Q. B. 487 ; Jit Buck, Bruiy v, 
Mackey, [1896] 2 Ch. 727 ; C'uimoc'k v. Edwards. 11896) 
2 (’ll. 679 : He Maetluff, Mimdutl t\ MaedulT, 11896] 2 (*h. 
451 ; He Perry AlrnnhouHeH, Hr Bomh' Charity, I1899J 

1 Ch. 21-; L. C. C. V. South Metrop<>lltan (iaa Co., 11903] 

2 (^h. 532; He C’hiiroh Patrcuum-e Trust. Laurie v. A,*(5.. 
11904] 2 Ch. 643 ; He Clood, llarliurtou v. Watts, [1905] 
2 Ch. 60; Lord AdvocaU^ r. Moray, [19051 A. (’. 531 ; 
He Manser, A.*(l. v. liUeas, [1905] 1 Ch. 68 ; He Sidney, 
HluKoston e. Sidney (1908), 98 L. T. 625 ; U. r. Income 
Tax SiH>clal Comrs., Ex u. Ihihersity Collece of North 
Wales (1909), 78 L. J. K. B. 576 ; B. v. Ineome Tax 
Special Purposes Comr.s., Exp, Essex Hall (1911), .5 Tax Cas. 
636; He Wodifwood, Allen r. Wedjovood, [1915] 1 Ch. 
113; Hr Verrall, National Trust for Places of Historic 
Intei'ost or Natural Bezant y v. A.-U., 11910] 1 Ch. 100 ; 
(1. W. Ky. & Mid. By. e. Bristol Corpn. (1918), 87 L. J. (’h. 
414; Houston r. Burns, |l918j A. C. 337; Bourne v. 
Keane, 11919] A. C. 815 ; K. v. Income Tax Spindal 
l*urpoHt^H Comrs., Ex p. Dr. Barnado’s Homes (1919), 89 

J. . J. K. B. 194 ; Jtc Bennett, (libson r. A.-(l., 11920] 1 

(’h. 305; Botimda Hospital (Dublin) r. Coman (1920), 
7 Tux Cas. 517 ; Barber r. CJiudley (1922), 92 h, J. K. B. 
711; B. r. Income Tax Spindal Comrs., Ez jk Bank’s 
Trust WH (1922), 127 L. T. 851 ; He Hummel ten bertf. 
Brntty r. London Spiritualistic Alliance, 119231 1 Ch. 237 : 
Jackson v. Voss. (1923] 2 K. B. 357 ; He Ludlow, Benoe- 
Joiies r. A.'tl. (1923), 93 L. J. Ch. 30 ; He Shakespeart> 
Memorial Trust, Lytton v. A.-(L, 11923] 2 (‘h. 398; 
He Tetley, National Pnivlneial & Union Bank of Ensfland 
V. Tetley, [1923] 1 Ch. 258 ; A.-(L v. National Provincial 
& Union Bank of England, 11924) A. C. 262; 11. v. 

Minister of Labour, |1924] 2 K. B. 210 Vor>re r. ^"Somer- 
ville, I192i] A. (’. 496; Brii^bton ColleKo r. Marriott, 
11925] 1 K. B. 312 ; Cbesterman r. Federal Taxation 
Comr. (1925), 42 T. L. B. 121 ; He Cray, Todd V. Taylor, 
I1925J Ch. 362 ; K. r. Income Tux Spivial (’omr«., Ex p, 
HeadinasterH* Confertuice, Sumo u. Same, Ex v. Incor- 
pomted Assocn. of Pnmaralory Schools (1925), it 'I . L. B. 


cannot be considered binding liere (Cotton, L.J.), 
— Johnson v. Raylton, Dixon & (’o. (1881), 7 
Q. B. I). 438 ; .50 L. J, Q. B. 7.53 ; 4.5 L. T. 374 ; 
30 W. R. 350, i\ A. 

Annotaiunt '—Hentd. Stan*) r. (’hllwortli (Junpowder Co. 
(1889), 24 g. B. D. 90. 

703. .j—The Scottish case, . . . 

which, though not binding as an authority, is 
nevertlieless entitled to the greatest respect, . . . 
is not in point (Ix>rd Coleridge, (\J.). — Ivay 
V. Hedges (1882), 9 Q. B. I). 80, D. C. 

Annotaiuni : — Mentd. Batchelor r. i'<irt<s< ue (188.3), 11 

g. B. I). 474. 

704. .] — Thougli that decision 

(of Ct. of Session) is not absolutely binding upon 
us, the CH/. of Session not being a ct. of co-ordi/iate 
jurisdiction with ourselves, far be it from me to 
say that the decisions of that ct. are not entitled 
to the greatest consideration & respect (Day, J.). 
— Morgan v. London General Omnibus ('o. 
(1883), 12 Q. B. D. 201 ; 50 L. T. 687 ; 32 W. R. 
416, D. C. ; ^d. (1884), 13 Q. B. D. 832, C. A. 
Annotations: — Mratd. Jackson r. Hill (1884), 13 Q. B. I). 

618 ; Cook v. North Metropolitan Tram. (Jo. (1887), 18 
Q. B. D. 683 : Hunt v. G. N. By., [1891] I Q. B. 601 ; 
Lamb v. G. N. Ry. (1891), 66 L. T. 225 ; Bound v. 
Lawrence, [18921 1 Q. B. 226 ; Maynard v. Bobinson 
(1903), 19 T, L. R. 492 ; Kirkdale Burial Board v. Liver- 
pool (Jorpn., [1904] 1 Ch. 829 ; Hoare v. Green (1907), 76 
L. J. K. B. 730 ; Smith v. Associated Omnibus Co., [1907] 
1 K. B. 916 ; Kushbrook v. Giimsby Palace Theatre Co. 
(1908), 99 L. T. 18 ; Whelan v. (Ireat Northern Stoarn 
Fishlnsr Co. (1900), 100 L. T. 913 ; He Dairymen’s Fore- 
men, He Tailors’ C’utters (1912), 28 T. L. K. 587. 


651. 

706. Law common to England &. Scotland.) — 

Decisions of the Scottish cts. are ixTeivod as 
authority here, if the law on w'}ii<’h they turn bo 
common to J^.ngland At Scotland. - Br.ATCE v. 
Midland itv. tVi. (18.52), )H (^. B. 9.3; 21 L. J. 
Q. B. 233 ; 18 L. T. O. S. .330 ; 16 Jur. 562 ; 118 
E. R. 35. 


AnmtttUums Hadley v. Baxondalo (IH54), 9 Exch. 

341 ; Htautou «. Collier (1854), 3 E. «c B. 274 ; Franklin 
r. S. K. Ry. (1858), 3 H. & N. 211 ; Lymdi r. Knltfht 
(IHOl), 5 L, T. 291 ; Hebdon r. West (186.1), 3 B. & H. 
579 ; lU^ V. G. K. By. (1868). 9 B. 8c S. 714; Tlio 
Gcorjre A Kichard (1871). L. II. 3 A. & K. 466 ; Kowjey 
tj. L. A N. W. By. (187.’1>, L. B. H Exeb. 221 ; Urimibs 
r. Dudley (1882), 47 L. T. 10 : Konrick v. Laurence ( 1890), 
25 g. B. D. 99 ; Duv r. Markham (1904), 6 W. (’. (J. 115 ; 
BritiHh Columbia E^loctrlc By. r. Gentile, 11914] A. (\ 
10.14 , Union .S.s. C'o. of New Zealand r. Bobin, |l920j 
A. C. 654 ; Barnett r. (k>ben, [1921] 2 K. B. 461. 


707. Construction — Statute applicable to Eng* 
land & Scotland.) — In a case arising on the con- 
struction of a statute equally applicable to 
Kngland A Scf>tland it is the duty of an English 
ct. of first instance to follow a unanimous decision 
of the Ct. of Session. 

Where the point has been decided by the Ct. of 
Session & where the question Is one upon con- 
struction of a statute extending to Scotland as 
weU as England, I think my duty as a judge of 
first instance is to follow that decision (Swinfen 
Eady, j.).— Hahtland, Banks v. Hartland, 
[1911] 1 Ch. 459 ; sub nom. lie Dixon Habti^nd, 
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4 . — Decisions of particular courts — Hotc far 
binding : Sub-sects, 11,12,13, 5. Sect, 5.] 

Bankb V. Habtland, 80 L. J. Ch. 306 ; 104 
L. T. 400 ; 65 Sol. Jo. 312. 

Annotaiiotis Refd. Brooks v. I. R. Comrs. (1914), 7 Tax 
CaB. 236 ; He Turner, Klaftenbergrer r. Groonibridgo, 
[1917] 1 Ch. 422 ; Howe v. I. R. Comrs. (1919), 7 Tax 
Cas. 289. Mentd. Re Briggrs, RichardBon v. Bantoft, 
(1914) 2 Ch. 413. 

708. Decision followed for long period of time.] 

— A rule lauded by the highest legal authorities 
in Scotland, & acted upon for centuries, ought not 
to be disturbed upon appeal. — H arvey v. Far- 
QmiAR (1872h L. R. 2 Sc. & Div. 192, H. L. 
Annotational — ^neld. Montgomery v, Zarifl (1918), 88 

L. J. P. C. 20. Mentd. Dawson v. Smart, [1903] A. C. 
467. 


Sub-sect. 12. — Irish Courts. 

709. General rule — Not binding.] — The judg- 
ment of the ct. in Ireland is not an authority to 
bind the cts. of probate here. — Lemann v, Ijkmann 
(1851), 18 L. T. O. S. 20 ; 1.6 Jur. 850. 

710, Although treated with respect.] 

— Having heard of a misconcejition which arose 
on a fomifjr occasion when I objected to the cita- 
tion of a decision of an Irish ct. on a mere point 
of practice, I beg now to state that, in my opinion, 
deft.’s counsel were fully justified in citing this 
decision of an Irish ct. on the construction of an 
Act of Parliament which is common to both parts 
of the United Kingdom. Our procedure & theirs 
are regulated by different statutes, different rules 
& different usages ; & on mere questions of pro- 
cedure no assistance can be derived in one island i 
from the decisions of the cts. in the other. But | 
in considering questions arising on statutes, or on 
the great principles of jurisprudence, which we 
have to inten>rGt in common, I will take upon 
myself to say that we shall always be pleased to 
have assistance from the decisions of our learned 
brethren in Ireland, & that wo shall treat with the 
same deference a judgment pronounced in any of 
the four cts. in Dublin as if it had been pronounced 
in Westminst/er Hall (Lord Campbell, C.J.). — 
Dob d. Newman v. Rusham (1852), 17 Q. B. 723 ; 
21 L. J. Q. B. 139 ; 19 L. T. O. 8. 153 ; 10 Jur. 
859 ; 117 E. H. 1459. 

Anriotafimia : — Mentd. limvin r. Reos (1866), 3 K. & J. 132; 
O^odfroy v, I’oole (J888), 13 Aim. Cuh, 497. 

~.J — Ii this were an English 
authority 1 could do nothing but follow it ; but 
decisions of the Irish cts., thoiigh entitled to the 
highest respect, are not binding on English judges 
(Kay, j .). — Re Parsons, Stocklby v. Parsons 
(1890), 45 Ch. D. 61 ; 59 L. J. Ch. 060 ; 62 L. T. 
929 ; 38 W. R. 712. 

Annotations : — Mentd. Re JohnRon. Moore r. JolmBon, 
[1891] 3 Oh. 48 ; Allcard v. Walker, [1896] 2 Ch. 369 ; 
Molynoux v. Fletcher, [1898] 1 g. B. 648 ; Re KUen- 
borough, Towry Law v, Burne, [1903] 1 Ch. 097 ; Re 
Oroen, Green v. Meinall, [1911] 2 Ch. 275 ; Re Mudge, 
[1914] 1 Ch. 115. 

712. .] — In one sense this case 

in the Irish cts. does not bind us, although it is a 
decision to which, having regard to the eminence 
of the judges who w^ere parties to it, we should 
have paid the closest attention, but in another 
sense it is binding on us, because it has been 
referred to as an authority in both Sugden on 
Powers & Farwell on Powers, It is plain that a 
decision thus cited is an authority which may 

PART XVII. SECT. 4. SUB-SECT. 14. 

m. American courbi.) — Dooiaion of 
tho United States ots., although en- 
titled to respect, are not binding on 


have, & probably has, been acted upon by con- 
veyancers & others, it would be a serious thing 
if now, more than forty years after the edition of 
Sugden in which it was first approved ... we were 
to question the authority of this case (Vaughan 
Williams, li.J.). — Saunders v, Shapto, [1906] 
1 Ch. 126 ; 74 L. J. Ch. 110 ; 91 L. T. 789 ; 63 
W. B. 424 ; 49 Sol. Jo. 100, C. A. 

713. .] — English judges are not 

entitled to follow decisions in the Irish cts., 
although no doubt the reasoning upon which such 
decisions rest may be of great assistance (Neville, 
J.). — Re Turner, Klaftenbbbger v. Groom- 
bridge, [1917] 1 Ch. 422 ; 86 L. J. Ch. 290 ; 
116 L. T. 278. 

Annotation : — Mentd. Re Jordison, Ralne v. Jordison, [1922] 

1 Ch. 440. 

714. Court of Appeal of Irish 

Free State.] — A decision of the Ct. of Appeal of 
the Irish Free State is not binding on the Ct. of 
Appeal, although the ct. may in fact differ from 
the Irish decision with regret & with great re- 
spect.— Inland Revenue Comrs. v, Newcastle 
Breweries, Ltd. (1926), Times, June 10, C. A. 

715. Question of practice.] — Dob d. Newman 
V, Rusiiam, No. 710, ante, 

716. Decision referred to in text books as autho- 
rity,] — Saunders v, Shafto, No. 712, ante. 


Sub-sect. 13. — Colonial Courts. 

717. Court in Nova Scotia.] — (1) The ct. will 
hear any ease of the Supreme Ct. in America, but 
decisions of the State Ct. cannot be cited here as 
authorities (James, L.J.). 

(2) A decision of the ct. in Nova Scotia cannot 
be cited here as an authority (James, L.J.). — 
North British & Mercantile Insurance Co. 
V , London, 1j:verpool & Globe Insurance Co. 
(1877), as reported in 46 L. J. Ch. 537, 0. A. 
Annotations : — As to (1) Consd. American Surety Co. of New 
York V. Wrightson (1910). 103 L. T. 663. Generally, 
Mentd. Darrell v. Tibbitts (1880), 5 Q. B. 1>. 660 ; (’astel- 
luln V. ProHtoii (1882). 8 Q. B. D. 613 ; West of England 
Fire Iiisee. v. iHnacK (1896), 66 L. J. Q. B. 36 ; Engel v. 
Laneashire & General Ahhcc. (1925), 41 T. L. 11. 408. 

Irish Free State — Court of Appeal.] — See 

No. 714, ante. 


Sub-sect. 14. — Foreign Courts. 

718. General rule.] — (1) The judgment of a 
foreipi judge is not binding on an English ct., 
but is the opinion of an expert on the fact, to be 
treated with respect, but not necessarily con- 
clusive (SCRUTTON, L.J.). 

(2) Semble : on English ct. will not question an 
authoritative statement of the law by the highest 
tribunal in the State of New York (Pickpord, L. J.). 

(3) Wliere a point is presented for consideration 
to a ct. with other points, &; the ct. bases its 
decision entirely on the other points & says nothing 
at all about the first, there is no inference that the 
ct. approved the point any more than that it 
disapproved it (I^ckpord, L.J.). — Guaranty 
Trust Co. of New York v, Hannay & Oo., [1918] 
2 K. B. 623 ; 87 L. J. K. B. 1223 ; 119 L. T. 321 ; 
34 T. L. K. 427, C. A. 

Annotations : — OrneraUy, Mentd. Re Comptoir CTommercial 

AaversolB & Power, (1920) 1 K. B. 868 ; Maol&ine v, 

Bccott (1924), 1.32 L. T. 173. 

bearing upon the question, decided in 
the supreme ot. of the United States, 
Teriflea by affidavit: — Held: admis- 
sible. — Ricac V, Gunn (1884), 4 O. R. 
67y.-~CAN. 


our cts. — R oberts e. Patujo (1865), 
2 N. S. R, (James) 367.--CAN. 

n. .] — After Judgment, at the 

trial, but before the argument in 
fnitnc, defts. put in the report of a case 
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719. American courts — Decisions useful as 
guide«] — ^American cases are not a precedent* but 
only a guide to us, thoiigh decided with the 
greatest learning & ingenuity (Ebskinid, C.J.). — 
Be Tbte, Ex p. GuiLLEBEaiT (1838), as reported 
in 8 Mont. Sc A. 455, Ct. of R. 

720. .] — Keadiiead v. Midijlnd Ry. 

Co., No. 748, post 

721. .] — Arbitration cas^ may be 

cited as the opinions of learned men just as the 
decisions of the judges of the United States are 
cited, but they are in no way binding on the ct. 
(Meixisii, L..T .). — Re IaANKisster, Ex p. Price 
(1875), as reported in 23 W. R. 844, L. .TJ, 
Annotationa : — Msntd. Sovereign IJ/e Assoe. r. uoau, no»ai 

2 Q. B, 673 ; Re Daintrey, Kx p. Mant, (1900] 1 O. B. 
546 ; Paddy v. Cliitton, 11920] 2 C'h. 554 ; Re National 
Boneflt A«8ce., 11924] 2 Ch. 339; Re City Life Assice. 
(1925), 42 T. L. R. 45. 

722. .] — North British ^ & Mer- 

CANTILK InSURANCK Oo. V. IX)NDON, LIVERPOOL 
& Olobe Insurance Co., No. 717, atiie. 

723. ,] — A judgment of a ct. in New 

York is not an authority in a cOvSe arising in 
England, but might influence the House to come 
to the same conclusion (Lord Watson). — Castro 
r. R. (1881), 0 App. Cas. 229 ; 50 L. J. Q. B. 497 ; 
44 L. T. 350 ; 45 ,T. P. 452 ; 29 W. R. 009 ; H 
Cox, 0. 0. 540, II. L. ; affg, S. C. sub nom. IL r. 
Castro (1880), 5 Q. B. 1>. 490, C. A. 

Aniiotaiiona : — Mentd. Dixon u. Farrcr (18H6). 17 Q. B. D. 

C5S ; R. r. Poole <^orpn. (1887). 19 Q. 11. I). 002, 683 ; 
R. e. Thonuison, (1914] 2 K. B. 99. 

724. .] — The practice of quoting 

American decisions as authorities, in the same 
way as if (hey were decisions of our own cis., is 
wrong (Lord *Hat><bury, C.).~-/?c Missouri 8.S. 
Co. (1889), as reported in 42 Ch. I). 321, C. A. 
Annotdivma : — Hentd. South African Bixha cries r. King. 

(1899] 2 Ch. 173; Re Bankes. Reynolds v. KllJs, {1902j 
2 Ch. 333 ; Royal Exchange Assce. Corpn. v. HJofor- 
sakrlngs Akt. Vega (1902), 71 L. J. K. B. 739 ; Kaufman 
r. Gerson, (3903] 2 K. B. 114 ; Moulls v. Owen, (1907) 1 
K. B. 740 ; Spiers v. Hunt, (1908] 1 K. B. 720 ; Haxby 
r. Fulton, [1909] 2 K. B. 208 ; British Soutli Africa Co. 
V. Do Boors C^onoolidatcd Mluos, (1910] 2 Ch. 502 ; Dyna- 
mlt Act. V. Rio Tiiito ('o.. (1918] A. C. 292 ; Trinidad 
Shipping Co. u. Alston, (1920] A. C. 888 ; Jones v. Oceanic 
Steam Navigation Co.. (1924] 2 K, B. 730. 

725. .] — The decisions of tlie 

American cts. are not in any sense binding, but 
the English els. road them with respect A tliey 
afford useful illustrations (Walton, J.). — Ai»olli- 
NARis Co. V. Nord Dpii^thchk Inhi range Co. 
[1904] 1 K. B. 252 ; 73 L. .7. K. B. 02 ; 89 L. T. 
070 ; 52 W, R. 174; 20 T. L. IL 79; 9 Asp. 
M. L. C. 520 ; 9 Com. (^as. 91. 

Annotaiion : — Mentd. British & Fortlgn Murine Insco. v. '< 
Gaunt, (19211 2 A. C. 41. i 

726. .] — American authorities are ; 

consulted for edification A the ct. will attend to 
them in the hope of getting guidance from them | 
although they cannot be cited h<Te os authorities, i 
— American Surety Co. of New York v, Wright- 
BON (1910), 103 L. T. 003; 27 T. L. R. 91 ; 10 
Com. Cas. 37. 

AnTwtation Mentd. The Colorado, [192.3] P. 102. 

727. .] — (1) When American cases 

are cited in English cts., as they often are, upon 
questions involving the decision of English law, 
they are treated with the utmost respect & as 
valuable guides, but they are not binding upon 
our cts., & we do not always foUow them (Bail- 
HACHE, J.). 

(2) When the question is one of American law, 
Sc the opinion of experts differ Sc the American 
cases cited are in conflict, an English judge would, 

I presume, treat them in the same way as he does 
conflicting English decisions of equal authority 
Sc follow the cases which seem to him in accord- 


ance with principles (Bailhacre, J.). — Guaranty 
Trust Co. of New York v. Hannay Sc Co,, 
[1918] 1 K. B, 43 ; 117 L. T. 754 ; 33 T, I.. R. 
559 ; on appeal, (19181 2 K. B. 623, C. A. 
Annotaliona .'—OenernUy^ Mentd. Re Comptelr Commercial 
Anvorsols & Power, 11920] 1 K. B. 868; Mat'lfiiiiie .. 
Eccott (1924). 132 L. T, 173. 

728. l>6Cl8ion of highest tribunal in 

State of New York.] — Guaranty Trust Co. op 
New York r. Hannay Sc Co., No. 718, ante. 

729. Conflicting decisions.] — Guaranty 

Trust Co. of New York v. Hannay Sc Co., No. 
727, ante, 

730. French courts.] — Recent French decisions, 
though entitled to the highest respect Sc valuable 
as illustrations, are not of binding authority in 
Quebec (Lord Macnaguten). — MoArthitr v. 
Dominion Cartridge Co., [1905] A. C. 72 ; 74 
L. J. P. C. 30 ; 91 li. T. 098 ; 53 W. U. 306 ; 21 
T. I.. R. 47, P. 0. 

-4nwof/j/jowj9 Consd. Qiiebor Ry., Light, Heat & Power Co. 
V, Vandry, (1920] A. C. 662. Mentd. Jom*H r. Canadian 
l*aciflc Ry. (1913), 83 L. J. P. C. 13. 

Recognition of foreign decisions— Generally.) — 

See Conflict op Laws, Vol. XL, pp. 444 et seq. 

Grants of probate & letters of administra- 
tion .] — Sec Conflict of Laws, Vol. XI., pp. 
378-380, 


Sub-sect. 1 5, — Arbitrators. 

731. General rule — Not binding — Useful as 
guide.] — Pablby’h Case (1871), Reilly’s Report 
of Jjord Cairns’ Decisions in Albert Arbitration, 
Part JI., p. 48. 

vl H mifof ion .—Ref d. Rc LankoPtor, Kx p. Prior (1875), 23 
W. R. Hit. 

782. .] — 7?r Lankestkr, Ex p. 

Prk'E, No. 721 , a7}ie. 


Sec t. 5.- REPORTS OF JUDICIAL DECISIONS. 

733. Must be by barrister— Effect of barrister’s 
name.] — If a rrumiber of the bar produces a manu- 
script note of a decision. Sc dei’lanjs that he is 
certain of its being a correct note of the point 
decided, the ct. will attend to it ; but it is different 
when a long manuscript judgment is produced. 
The reason why a long judgment may be cited as 
authority when in print, though it cannot be citt‘d 
at all in manuscript, is that the reporter, who is 
an impartial person, giv(‘8 (he authority of his 
name to the matter (Ix)hd Brougham, C.). — 
Be liK’HARDH, Ex p, Haw^ley (1834), 2 Mont. & A. 


420, L. C. 

Anfn*taiion ; 
Kl. 350. 


Mentd, Bonjamiu v. Bolchor (1840), 11 Ad. 8c 


784. 


Jurist Reports.] — Setnble : cases ro- 


IK)rted by barristers in The Jurist were receivable 
as authorities, Sc the ct. would bo denying itself 
much valuable assistance in ascertaining what the 
law was if it were* to refuse to receive the citation 
of cases reported by barristers in such publica- 
tions. — Francome v, Francome (1805), 5 New 
Hep. 289 ; 11 L. T. 757 ; 11 Jiir. N. H. 123 ; 13 
W. H. 356, L. C. 

735 , Times Law Reports.] — Whore the ct. 

was referred to a case only reported in the Times 
Imw heporis. Wills, J., said that rexwrts of 
d(‘ci8ions republished from a newspaper were not 
always accurate, Sc declined to accept the cose as 
an authority which precluded the ct. from con- 
sidering the question in issue. — S traker v. 
Reynolds (1889), 22 Q- B. D. 202 ; 37 W. R. 
379, D. 0. 

Elder V. Carter (1890), 6 T. L. R. 

. Frere, (18911 1 Ch. 323. 
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5 . — lieports of judicial decjsiomJ] 

735, .] — The Times Law Reports 

being reports made by barristers with their names 
attached are authorities, & may be cited in ct. 
(Lord Esher, M.R.). — West Derby Union 
Guardians v. Atcham Union Guardians (1889), 
as reported in 6 T. L. R. 6, C. A. 

Annotations Mentd. Mancbestor Ovonseers v. Ormekirk 
Union Grdns. (1890), 24 Q. B. D. 678 ; Lexden & Wlnetree 
Union V. Windsor Union, [1921) 2 K. 13. 143. 

737. Reports In newspapers.] — Passages 

from cases reported only in a newspaper were read 
by the ct. in their judgment, the reports having 
been furnished to the ct. by a member of the bar, 
who had reported them for a newspaper, & who 
was able to vouch for the substantial correctness 
of his own reports. 

The circumstance that few cases on a particular 
subject out of many which come before the cts. 
are to be found in the books must be the excuse 
for citing reports from a newspaper, which, 
however accurate & valuable they may be for 
their own objects, are generally reported rather 
with a view to the facts than to the law ; & to 
cite which, therefore, except where there st^ems 
to be a real reason for it, would be a bad example 
(Lord Coleridge, C.J.). — R. v. Labouchere 
(1884), 12 Q. B. D. 320 ; 53 L. J. Q. B. 302 ; 
48 J. P. 165 ; 32 W. R. 861 ; sub nom. R. 
Labouchere, Vallombrosa’s (Duke) Case, 50 
L. T. 177 ; 16 Cox, C. C. 416, D. C. 

Annotations :~-Vientd, 11. v. Yatos (1884), 1 T. L. Ji. 193: 
Jif An Application for Attachment for Contempt of (’onrt 
(1880), 2 T. L. II. 351 ; R. v. KiiHor (1887), 3 T. L R. 
386 ; Wood v. Cok (1888), 4 T. L. R. 652 ; R. v. MaHtere 
(1889), 6 T. Ti. R. 44 ; R. v. RushcII, Kx p. MorriH (1905), 
21 T. L. R. 749 ; p. Freeman -Mitfonl (1914), 30 
T. L. R,. 693 ; Wold-Blniidcll v. Stephens, (1919J 1 K. B. 
520. 

788. The Times.] — The report of a 

case from The Times was allowed to be read, 
having been verifl(‘d by an afhdavit by the 
barrist/er who had acted as The Times reporter. — 
Walter v, Emmott (1885), 64 L. J. (di, 1061, n., 
C. A. 

789. Manuscript note .] — Ue Richards, Ex p. 
Hawley, No. 733, ante, 

740. Value of particular reports — Anderson’s 
Reports.] — A nd prison ’ a authority as a reporter 
stands high (Hamilton, J.). — A.-G. v. Reynolds, 
[1911] 2 X. B. 888 ; 80 L. J, K. B. 1073 ; 104 
L. T. 862. 

741. Atkyn’s Reports.] — Atkyn's Reports 

are extremely inaccurate (Lord Mansfield, 
C.J.). — Olive r. Smith (1813), as reported in 
6 Taunt. 66 ; 128 E. R. 607. 

Annotations -—Mentd. Arbouin v. Trilton (1816), Holt, 
N. P. 408 ; Graham v. Russell (1816), 2 Marsh. 561 ; 
Hutton V. Bratfsr (1816), 2 Marsh. 339 ; Key v. Flint 
(1817), 8 Taunt. 21 ; Rose v. Hart (1818), 8 Taunt. 499 ; 
Sampson v. Burton (1820), 2 Brod. & Biiifi:. 89 ; Easum 
V. Cato (1822), 1 Dow. & Ry. K. B. 530 ; Younjf v. Bank 
of Bonaral (1836), I Moo. P. C. C. 150 ; Feamloy v. Wright 
(1840), 1 i^ott, N. R. 657 ; Alsoger r. Currie (1844), 12 
M. & W. 751 : Blttloston v. Timmis (1845), 14 L. J. C. P. 
117 ; Naorojl v. Chartered Bank of India (1868), L. R. 
3 C. P. 444. 

742. Barnardlston’s Reports.] — Lord 

Mansfield absolutely forbade the citing Bar- 
nardiston RbportSf Chancery, for it would be only 
misleading students, to put them upon reading it. 
He said it was marvellous, however, to those who 
knew the Serjeant & his manner of taking notes, 
that ho should so often stumble upon what was 
right ; but yet, there was not one case in his book, 
which was so throughout. — ZoucH d. Woolston 
V. Woolston (1761), as reported in 2 Burr. 1136 ; 
97 E. R. 762. 

Annotations: — Mentd. Doe d. Mllbome v. Mllbome (1788), 
2 Term Rep. 721 ; Roe d. Brune v. Pridoaux (1808), 10 
East, 158. 


748. 4 — Barnardiston was a bad 

reporter (Lord Kenyon, C.J.). — R. v. Stone 
( 1801), 1 East, 039 ; 102 E. R. 247. 

AnncAaiions : — Mentd. R. v. CJrlspe (1806), 3 Smith, K. B. 

377 : R. r. Turner (1816), 6 M. & S. 206 ; Doe d. Bridget 

V. \ratehead (1838), 3 Nev. Sc P. K. B. 557 ; R. r. 

Hughes (1879), 4 Q. B. D. 614. 

744. .] — In Bamardiston' s Reports, 

Chancery, there are reports of very great authority 
(Lord Eldon). — Dupfield v. Elweb (1827), as 
reported in 1 Bli. N. S. 497 ; 4 E. R. 969, H. L. 
Annotations : — ^Mentd. Dufflold r. Duffleld (1829), 1 Dow. & 

Cl. 395 ; Staniland v. WUlott (1852), 3 Mac. & G. 664 ; 

Veal V. Veal (1859), 27 Beav. 303 ; Re Patterson, Mitchell 

V. Smith (1864), 4 New Rep. 131 ; Re Mead, Austin v. 

Mead (1880), 43 L. T. 117 ; Re Richardson, Shlllito v. 

Hobson (1885), 53 L. T. 746 ; Re Dillon, Duffin v, Duffln 

(1890), 44 Ch. I). 76; Re Beaumont, Beaumont v. 

Ewbank, [1902] 1 Ch. 889 ; Re Wasserberg, Union of 

London & Smith’s Bank v. Wasserberg, [1915] 1 Ch. 

195 : Re Leo, Treasury Solicitor v. Parrott (1918), 87 
I L. J. Ch. " ‘ 

745. Bunbury’s Reports.] — The cases in 

Bunbury's Reports are loose notes which were never 
meant to be published (Lord Mansfield, C.J.). — 
Tinkler v, Poole (1770), as reported in 5 Burr. 
2667 ; 98 E. R. 396. 

Awno/ofior? 8 .-—Consd. R. v. Edwards (1853), 9 Exch. 32. 

Refd. Shipwdek V. Blanchard (1795), 6 Term Rep. 298. 

746. .1 — Although Lord Mansfield 

cast some imputation on Bunhury's Reports, the 
learned Her j cant who edited them gives them a 
very different character ; & it may be doubted 
whether the observations attributed to Lord 
Mansfield were not the result of some hasty 
expressions on his part , before he was fully aware 
of the value of the notes. Now Serjeant Wilson, 
who edited Banbury's Reports, speaks thus about 
them : “ The learned author attended West- 

minster Hall above forty y(‘ars, chiefly at the 
Exchequer bar, but for the last thirty years 
thereof in that ct. only. He retired in the year 
1743, & when he took leave of the ct. had been 
many years postman there. His long experience 
in the several branches of business in the Ex- 
chequer induced gentlemen of the profession to 
desire his notes, which in his lifetime were all or 
the greatest part of them transcribed, are in many 
liands, <fe frequently cited in ^Vestminster Hall. 
From some* apprehensions that these cases might 
get into the press improperly, & come out im- 
perfect, &, indeed, by the desire of some gentlemen 
eminent in the profession, the editor was persuaded 
to give the public a true copy of such cases only 
as the author took in ct. with his own hand, & 
are settled & corrected by himself from his notes.” 
These notes having been collected & published 
under such circumstances, & by persons of such 
experience & learning, it certainly appears to me 
rather a rash proceeding to give them the character 
which Lord Mansfield is represented to have done. 
The learned editor proceeds to say : ” All the 
marginal notes in this book are the author’s own, 
except one in page 302 of Walker v. Jackson, 
coram Lord Chancellor Hardwicke, July 22, 
1743.” Since the expressions of Lord Mansfield 
have been alluded to, I have thought it right 
thus to bring before the ct. the character given to 
these very notes by the learned Serjeant who had 
the responsibility of publishing them, he himself 
bearing as high character as any member of the 
bar (Platt, B.). — R. v. Edwards (1853), 9 Exch. 
32 ; 1C. L. R. 706 ; 23 L. J. Ex. 42 ; 21 L. T. O. 8. 
302 ; 156 E. R. 14 ; on appeal, sub nom, Edwards 
V. R. (1854), 9 Exch. 628, Ex. Ch. 

Annotatiems Wright v. Mills (1859), 4 B. Sc N, 

488 ; Mlgottl V. Colvill (1879). 4 C. P. D. 233 ; Oarke r. 

Bradlaiigh (1881), 8 Q. B. D. 63. 

747. Campbell’s Reports.] — Readhead v. 

Midland Ry. Co., No. 748, 
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748. Carrbigtoii Sc Payne's Re]K^,] — 

Counsel having cit^ two cases from Espinasae^s 
Reports & from Carrington ^ Payne's Reports^ 
Blackburn, J., said that neither reporter had 
such a character for intelligence & accuracy as to 
make it at all certain that the facts were correctly 
stated, or that the opinion of the judge was rightly 
understood. 

Counsel having cited a case from CampbelVs 
Reports, Blackburn, J., said that the ct. might 
depend upon the accuracy of that reporter. 

It will be very fit, if the case at bar is taken to a 
ct. of error, that the reasoning of the American 
ct. should be carefully & respectfully considered ; 
& if it appear to the ct. of error sati^actory, they 
may act upon it. But it is clear that we cannot 
treat the American decision as an authority 
(Blackburn, J.). — Readheaj> r. Midland Ry. 
Co. (18(57), L. R. 2 Q. B. 412 ; 3(5 L. J. Q. B. 181 ; 
15 W. R. 831 ; sub nom. Redhead v. Midland 
Ry. Co., 8 B. A 8. 371 ; 16 L. T. 485 ; on appeal, 
sub nom, Readhead v. Midland Ry. Co. (1869). 
L. R. 4 Q. B. 379, Ex. Ch. 

AnrwtcUimm : — Xentd. Buxton r. N. E. Ily. (180H), 9 B. & S. 
824 ; The Duero 38 L. J. Adin. 69 ; FranclH r. 

CkMikcrell (1870). 10 B. & S. O/iO ; John r. Bacon (1870), 
L. IL 5 (\ I*. 437 ; Stanton r. lUchardKon, BiohnraHon r. 
Stanton (1872), I.. R. 7 C. P. 421 : Wrij^ht t\ Mid. Rv. 
(1873), L. R. 8 Exch. 137 ; Scarlo r. La\eiick (1874), 
L. R. 9 Q. B. 122 ; Thorn v. London Corpn. (1874), 4.t 
L, J. Ex. 115; Richardson v. (h E. Ry. (1875), L. R. 10 
C. P. 48C ; Kopitoff v. Wilson (1876), 1 Q. H. I). 377 ; 
Tho Vlrffo U876), 35 L. T. 519 ; Randall e. Nowsoin (1877), 
2 g. B. D. 102 ; Stool v. State IJno .S.S. Co, (1877), 3 
App. Cas. 72; lijnnan r. Nyo (1881), 6 Q. R. I). (58,> ; 
Robertson r. Amazon Tufif & Lififhterago (^o. (1881). 7 
g. B, D, 598 : I*o\indcr v. N. E. Ry., 11892J 1 g. B. 385 ; 
Maori King (Carjro Owners) r. ]lui;hos, 11895) 2 g. B. 
550; Jackson r. Mumford (1902), 8 (Van. (;a8. 01; 
Sinitton r. Orient Steam NaviKatiou Co. (1907), 23 T. L. R. 
359; Clarke v. West Ham Corpn., (1909) 2 K. B. 858 ; 
Wing r. Loudon Uencral OinuibiiH Co., (1909] 2 K. B. 
652 ; Bamtield r. Ooolo & Sliefflcld Trausiukrt Co., (1 910) 
2 K. B. 94 ; The West Cook (1911), 80 L. J. 1». 97 ; 
Newberry v. Bristol Tramways Sc Carriage (’o. (1912), 
107 L. T. 801 ; Cox v. CVnilson, (1916) 2 K. B. 177 : 
Maclonan v. St^ar, (1917) 2 K. B. 325 ; Lieb!«rs Extnwt 
of M»<at Co. V. Mersey Docks & Harbour Board & NoImui, 
fl918J 2 K. B. 381 ; Brannifr<ui r. HarririKt-on (1921), 
37 T. L. R. 349 ; IMiiUips e. Britannia Hyj<ieuie Laundry 
(’<!., (1923] 1 K. B. 539. 

749. Carthew’« Reports.] — Carthew in 

general was a good repoiter (l.*oRD Kenyon, 
C.J.).— R. V. Heaven (1788), 2 Tenu Rep. 772; 
100 E. R. 416. 

,.tnnof lit urns ■ — Xentd. R. r. Portsnuiuth Corjin, (1821), 3 

B. A: C. 152 ; R. v. Pattetwm (1832), 2 L. J. K. B. 33. 

750. Coke’s Reports.] — Part XII. of 

Coke's Reports is not so accurate as the rest of his 
i*eports, not having been published by him in his 
lifetime but from his notes aftei’wards (Holrdyd, 
J.). — Lewis v. Walter (1821), 4 B. A Aid. (505 ; 
100 E R. 1058. 

AnruttaiioTUt : — Reid. M'Pherson v. Daniels (1829), 10 B. & 

C. 263; Speck r. Phillips (18.39), 8 L. J. Ex. 277 ; Tidmaii 
r. Alnslio (1854), 10 Fxch. 63. Xentd. Robertj^ r. Brown 
(1834), 10 Bli 4 r. 519 * Stookdale r. Haiisai^ (1840), 3 State 
Tr. N. S. 723. 

751. .] — Part XI L of Coke's Reports 

8 not a book of any great authority (Parke, J.). — 
M‘Pherson r. DANiKiij (1829), 10 B. k C. 263 ; 
5 Man. & Rv. K. B. 251 ; 8 L. J. O. 8. K. B. 14 ; 
109 E R. 448. 

AnnoUdions : — ^Befd. Ward v. Weeks M830), 7 BinK- 211 ; 
Speck V. Philllpa (1839), 8 L. J. Ex. 277 ; Tldiuau r. 
Ainslie (1854), 10 Kxch. 63. Xentd. Delegal v. HUfhhTr 

(1837), 3 Bin)?. N. C. 9,50; C r. Llndsell (1847), 9 

L. T. O. S. 24 ; R. v. Soon (1852), 6 Cox, 0. C. 137 ; 
Watkln V. Hall (1868), L. U. 3 g. B. 396 ; Johnson r. 
Kinereon (1871), L. R. 6 Exch. 329 ; Allen r. Flood, (1898] 
A* O* 1* 

752. •] — It has been said that the 

two last volumes of Coke's R^oris have not 
received his finishing hand. They were not 
finished T think till after his death, k therefore it 


is said they are not quite so much to be depended 
on as the prior volumes (Lord Cranworth, 0.). 
— Wbnsleydalk Peerage Cask (1856), as re- 
ported in 8 State Tr. N. S. 479, 653, H. L. 

.'—Xentd. Buckhurst Poei-age (1876), 8 App. 
Cas. 1 ; A.-O. for Dominion of Canada v. A.-O. for 
Province of Ontario (1897), 67 L. J. P. C. 17 ; Rhondda's 
Claim, 11922] 2 A. C. 339. 

753. Dickens’ Reports.] — Much may, no 

doubt, said against the accuracy of many of the 
^*por(^ in Dickei\s ; but there are many of them, 
in which he himself interfered k made suggestions 
to the ct. I have always considered these cases 
of liigher authority than the rest, because you 
have there an opportunity of seeing what was 
suggested by a very experienced officer, k W'hat 
the ct. did in consequence (Lord Cottenham, C\). 
—Fisher r. Fisher (1847), 2 Ph. 236 ; 16 L. ,1. 
Ch. 320; 9 L. T. O. S. 330; 11 Jur. 419; 41 
E. R. 933, L. C. 

754. Dyer’s Reports — Marginal notes.] — 

The marginal notes in Dyer arc good authority ; 
they wert- WTittt'ii by Trkley, C.J. (Buj.ler, .L). 
— MiT.WAiiD r. Thatc her (1787), 2 Term Rep. 81 ; 
100 E. R. 45. 

AnmAatiouH : -Xentd. R. r. BiIhIoI Corpn. (1822), 1 Dow. Sc 
R>. K. B. 389 ; R. r. .loncH (1831), 1 B. & Ad. 677 ; R. f. 
PatttxhOM (1832), I B. & Ad. 9 ; R. v. Poolo (1837), 1 Jur. 
942. 

755. marginal notes in 

Dyer are always to bi‘ regarded with deference*, 
coming from an authority so considerable as 
Trei.ey, C..L (diRBs, (].J.).*— Jones d. Henry v. 
Hancock (1810), \ Dow. 145 ; 3 E. IL 1119, H. L. 

756. Godbolt’s Reports.! — A.-O. r. Rky- 

NOLDH, 11911] 2 K. 15. 888 ; 80 1.. .1. K. B. 1073; 
lot L. T. 852. 

767. Gouldsborough’s Reports.] — A.-O. r. 

Heynolds, {1911J 2 K. 15. 888 ; 80 L. J. K. B, 
1073; 104 L. T. 852. 

753, Equity Cases Abridged.]-- Volunuj 2 

of Equity Cases Abridged is of n(» very higli 
character. It is not so high in charaetc'r as tho 
first volume (Lord Eldon). — D ur’FiKiJ) v. Elweh 
(1827), as reportc^d in 1 Bli. N. S. 497 ; 4 E. R. 
959, H. L. 

Amiotaiitma : — Xentd. Dufflold r. DulTlold (1829), 1 Dow Sc 
CL 395 ; Stanlland r. Wllloit (1852), 3 Mao. & (L 664 : 
Veal V. Voal (1859), 27 Boav. 303 ; Re Pattewon, Mltoholl 
r. Smith (1801), 4 New Rep. 131 ; Rc Mead, Aiintin r. 
Mead (1880), 4.3 L. T. 117 ; Rr RiolmrdHOU, Hhlllilo v. 
Hulmon (1885), 53 L. T. 746 ; Re Dillon, DulTln v. Dnflln 
(1890), 44 C’h. D. 76; Re Beaninont, Boaiimorit r. 
Ewhank, fl902] 1 Ch. 889 ; Re WaHHerlK^rR, llulon of 
London Sc SmltliN Bank r. WaMKerberK, (1 91 5] 1 ('h. 195 ; 
Re Lee, Treoaury Solh’itor r. Parrott (1918), 87 L. J. Ch, 
594. 

759. Esplnasse’s Reports.] — Espinasse's 

Reports, in days near<‘r their own time, when their 
want of accuracy was better known than it is now, 
were nev(*r quoted without doubt k hesitation ; 
k a spc'cial reason was often given os an apology 
for citing that i>ai*ticular case (Lord Denman, 
P.J.).— >S.MALL V. Nairne (1849), as reported in 
13 Q. B. 840 ; 116 E, R. 1484. 

AnnoUitum Reid. Wenman e. Mackenzie (1855), 6 E. & B. 
447. 

760. .] -Readhead v. Midland Ry. 

Co., No. 748, ante. 

761, Keble’s Reports.] — Hhort v. Coffin, 

No. 765, post, 

762, .7 — Levine's Reports are entitled 

to greatcfr consideration tlian the reports of 
Keble, who was a bad r^orter (Ix>RD Kenyon, 
C.J.). — Doe d. Bhork v. Porter (1789), 3 Term 
Rep. 13; 100 K. R. 429. 

Annofatuma : — Xentd. R. v. Htono (1705), 0 Term Rep. 205 ; 
.Tamen r. Doan (1805). 11 Ves. .38.3 ; Wflkinoon tr. Calvert 
(1878). 3 C. 1*. I). 300 ; Hidobnihain r. Holland, (18951 1 
Q. B. 378 ; CiHift r. Bluy, 11919] 1 Ch. 277. 
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Judgments and Orders. 


8ect» 5 . — Reports of judicial deciaiom,] 

768 , .] — Keblb is of no high repute 

as an accurate reporter ; & the ct. would be slow 
to act on a case in that book, if it were unsupported 
by others (Williams, J.).— Fareall v. Hilditch 
(1859), 5 0. B. N. S. 840 ; 28 L. J. C. P. 221 ; 5 
Jur. N. 8. 962 ; 7 W. R. 409 ; 141 E. R. 337. 

Anrudations : — Mentd. Sherborn v. ToUemache (1863), 13 
C. B. N. S. 742 ; Lay v. Mottram (1865), 19 C. B. N. S. 
479 ; Reeves r. Watts (1866), 7 B. & 8. 623 ; Jackson 
V. N. E. Ry. (1877), 7 Ch. D. 573. 

764. Leonard’s Reports.] — A.-G. v, Rey- 

nolds, [1911] 2 K. B. 888 ; 80 L. J. K. B. 1073 ; 
104 L. T. 852. 

766. Levinz’s Reports.] — Levinz is a 

much better reporter than Keble (Lord Mans- 
field, C.J,). — Short v. Coffin (1771), 5 Burr. 
2730 ; 08 E. R. 433. 

Annoiationa : — Mentd. Burroughs v. Stoven*? (1814), 5 
Taunt. 564 ; Dimbar v. Hlt^icock (1815), 3 M. & 8. 591 ; 
Richardson v. MelJish (1825), 3 Bing. 340 ; Marianaki 
V. Cairns (1852), 19 L. T. O. S. 277. 

766. ,] — Doe d. Shore v. Porter, 

No, 702, ante, 

767. Le win’s Crown Cases.] — Lewin was 

not an accurate reporter (Blackburn, J.). — R. v. 
Francis (1874), as reported in 43 L. J. M. C. 97, 

0. C. K. 

Annotatums : — Mentd. R. r. (Wjjkt (1875), 1 Q. B. 1). 19; 
Blake v. Albion Life Ahhcc. Hoc. (1876), 45 L. J. Q- B. 
663 ; U. V. HtophonH (1888). 58 L. T. 776 ; H. v, Rhodes, 
[1899] 1 Q. B. 77 J R. e. Ollls, 11900] 2 Q. B. 768 ; R. r. 
Moan (1904), 69 J. l^ 27 ; li. v. Wyatt, [1904] 1 K. B. 
188 ; 11. r. iJond, [1906] 2 K. B. 389 ; R. u. Charlosworth 
(1910), 4 Or. App. Rep. 167 ; R. v. Stone (1910), 6 (’r. 
App. Hop, 89 ; 11. v. Mason (1914). Ill L. T. 336. 

768. Modern Reports.] — Volume 12 of 

Modern Iteports is not a book of any authority 
(Buller, J.).-B. V, Lyme Recis Corpn, (1779), 
J Doug. K. B. 79 ; 99 E. U. 55. 

ArnoiaiUms Mentd. Kverard r. Patorson (1816), 2 Marsh. 
304 ; 11. V. Haddlors* C\). (1863), 10 H. L. Cas. 401. 

769. .] — Volume 0 of Modern Reporls 

is a book of authority (Willeh, J.).~ Sandon v. 
Jervih (1859), as reported in E. B. & E. 935 ; 120 
E. K. 758, Ex. Ch. 

Anmdahtms Mentd. Thomas v. llawIlngH (1859), 28 
L. J. Ex. 317 ; Nash r. Lucas (1867), L. H. 2 Q. B. 590. 
77Q, — Modern Reports are a some- 

what loose compilation (Blackburn, J.). — R. v. 
Allen (1802), as reported in 8 Jur. N. 8. 230. 

771. Moseley’s Reports.] — WJiere counsel 

cited in argument a case from Moseley's Reports 
Lord Mansfield, C..1., said that counsel should 
not have quoted that book. — Q uantock r. 
England (1770), as reported in 5 Burr. 2628 ; 98 
E. R. 382. 

Amwtaiums : — ^Mentd. lUckoixliko v. Bollman (1786), 1 
Term Hop. 405 : Kjt 7). Dowdiioy, Kjc p. Seaman (1809), 
15 VoH. 479 ; Jellis r. Mountford (1821), 4 B, & Aid. 266 ; 
Mavor v. Pyno (1825), 3 Bing. 285. 

772. ^ .] — Moseley's Reports possess a 

very considerable degree of accuracy (Lord 
Eldon, C.). — Mills v. Farmer (1815), 1 Mer. 56 ; 
10 Ves. 488, n. ; 36 E. R. 597, L. 0. 

Armotaiions : — Mentd. Pli'fichol v. Paris (1825), 2 Him. & St. 
384 ; (^herry r. Mott (1836), 1 My. & Cr. 123 ; A.-O. v, 
IronmoiiMtu's’ Co. (1841), Cr. & IMi. 208 ; Aria r. Emanuel 
(1861), 9 W. R, 366: Willoughby r. Htorer (1870), 22 
L. T. 896 ; Lyons (Mayor) v. Bengal Advocate-Uoiieral 
(1876). 1 App. (’as. 91 ; Poeock v, A.-G. (1876), 3 Ch. D. 
342 ; Blacoo r. Jtickson (1887), 35 Ch. D. 460 ; lie Slevln, 
Blcvln V. Hepburn, [1891] 1 Ch. 878 ; Re White, White 
e. White, [1893] 2 Ch. 41 ; He Hyincr, Rymerv. Stanheld. 
11895] 1 Ch. 19: He Davis, Hauncu v. Hillyor, 11902] 

1 Ch. 876; He Huxtable, Huxtable v. Crawford (1902), 
71 L. J. Oh. 876 ; He Eados, Eades r. Kadee, [1920] 

2 Ch. 363 ; He WUIIh, Shaw v. Willis. 11921) 1 Ch. 44. 

773. .] — Moseley's Reports contain 

many good cases (Lord Eldon, C.). — ^Parkhurst 
V. IxiWTEN (1810), 2 Swan. 106, n. ; 30 E. R. 698, 
L. 0. 

Annotations : — Mentd. Morgan e. Shaw (1819), 4 Madd. 54 ; 


Goodale e. Oawthom (1850), 4 De G. dc Sm. 97 ; Osborn 
V. London Dock Co. (1856), 10 Exch. 698 ; Bursill r. 
Tanner (1886), 16 Q. B. D. 1 ; Waterhouse v. Barker, 
[1924] 2 K. B. 759. 

774. Noy’s Reports.] — Noy's Reports have 

always been considered as a bad authority 
(Buller, J.). — ^Petrie v, Hannay (1789), 3 
Term Rep. 418 ; 100 E. R. 662. 

Annotations : — Mentd. Biggs v. Lawrence (1789), 3 Term 
Rep. 454 ; Mitchell v. Cockbume (1794), 2 Hy. Bl. 379 ; 
Steers v. Loshley (1794), 6 Term Rep. 61 ; Booth t>. 
Hodgson (1795), 6 Term Rep. 405 ; Aubert v. Maze 
(1801), 2 Bos. k P. 371 j Ex p. Bulmer (1807), 13 Ves. 
313 ; Exp, Daniels (1807), 14 Ves. 191 ; Webb v. Brooke 
(1810), 3 Taimt. 6 ; Claj^n v. Dilly (1811), 4 Taunt. 
165 ; He Scott, Exp. Boll (1813), 1 M. & S. 761 ; Simpson 
15. Bloss (1816), 7 Taunt. 246 ; Cannan v. Bryce (1819), 
3 B. & Aid. 179. 

776. Owen’s Reports.] — Owen's Reports 

are of high authority (Hamilton, J.). — A.-G. v. 
Reynolds, [1911] 2 K. B. 888 ; 80 L. J. K. B. 
1073 ; 104 L. T. 852. 

• 776. Peere Williams’ Reports.] — Peere 

Williams' Reports are very valuable reports & the 
edition by Mr. Cox a very valuable edition 
(Arden, M.R.). — Woods v. IIuntingford (1796), 
3 Ves. 128 ; 30 E. K. 930. 

Annotations .'—Vlsntd. Butler v. Butler (1800), 5 Ves. 534 ; 
Oxford V. Rodney (1808), 14 Ves. 417 ; Clarendon v. 
Barham (1842), 1 Y. & C. Ch. Cas. 688 ; Hedgt^s e. Hodges 
(1852), 5 Do G. & Hm. 330. 

777 . — The cases in Volume 3 of 

Peere Williams' Reports are not of equal authority 
with the cases in the two first volumes (Shad well, 
V.-C.).“~Gerv]H V. Gervis (1847), 14 Sim. 654; 
16 L. J. Ch, 422 ; 9 L. T. O. S. 450 ; 11 Jur. 578 ; 
60 E. K. 512. 

778. Saunders’ Reports.] — Saunders was 

the most accurate reporter of his time (Wiimot, 
J.). — Birhkx V. Bissex (1765), 3 Burr. 1729; 97 
E, R. 1069. 

Annotations Mentd. Nanh r. Brown (1848), 6 C. B. 584; 
RyallHr. U. (1849), 12 T.. T. (). H. 557. 

779. .] — The cas(‘s are collected with 

great ability by Serjeant Williams in a note in his 
edition of Saunders' Reports^ to which I refer in 
general (Lord Kenyon, C.J.). — Doe d. Foquett 
p. WORSLEY (1801), 1 East, 416 ; 102 E. K. 161. 
Annotations ; — Mentd. Doo d. Littledale r. Hnioddlo (1818), 

2 R. & Aid. 126 ; Doo d. Clift v. Birkhcad (1849), 4 Exch. 
110. 

780. .] — The cases ar(‘ very accu- 

rately stated in Serjeant Williams’ edition of 
Saunders' Reports^ & I cannot lay down the 
principle in better terms than he has used (Lord 
Alvanley, C . J .). — Kenrick v. Beauclerck 
(Lord) (1802), 3 Bos. & P. 175 ; 127 E. R. 96. 
Annotations : — Mentd. White r. Parker (1835), 1 Bing. N, C. 

.573 ; Doe d. Cadogan r. Ewart (1838), 7 Ad. & El. 636 ; 
Marshall v. Gingell (1882), 21 Ch. D. 790. 

781. Solicitors’ Journal.] — The decision is 

only reported quite shortly in the Weekly Notes 

the Solicitors' Journal ; k in any case, therefore, 
is not of anything like the same authority as if it 
had appeared in any of the regidar reports. 

A report in the Weekly Notes or the correspond- 
ing publication, the Solicitors' Journal^ is not 
oiSinarily an authority which the ct. can accept, 
except perha))a on questions of practice — certainly 
not on an important qucistion of general law 
(Sargant, j.). — Re Chaplin & Staffordshire 
Potteries Waterworks Co.’s Contract, [1922} 
2 Ch. 824 ; 92 L. J. Ch. 34 ; 128 L. T. 186 ; 38 
T. L, R. 618. 

AnnotoHon He Kcmnal & Still's Contract, [1923] 

1 Ch. 293. 

Taunton’s Reports.] — Volume 8 ol 
Taunton's Reports is of doubtful authority. It 
was not supervised by Mr. Taunton himself but 
made up from his notes (Pabke, B.). — Hadley r. 
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Baxendalb (1864), 9 Exoh. 347, n. ; 23 L* J. Ex. . 
179 ; 18 Jut. 368 : 166 E. R. 148. « 

Annotatians : — M«nta. Herring v, Tomlin (186i)» 23 

L. T. O. a 92 ; Fletcher ^ayleiir (1856). 17 C. B. 21 ; 
Mann v. General Steam Navigation (1866), 26 L. T. 
O. S. 247 ; aimons e. Patohett (1867), 26 U J. Q. B. 195 ; 
Portman e. Middleton (1868), 4 C. B. N. 8. 322 : Portinan 
V, Nlohol (1858). 31 U T. 0. S. 152 ; Randall v. Raper 
(1858), K. B. & K. 84 ; Broom r. Hall (1859). 7 C. B. N. B. 
503 ; Smeed v. Foord (1859), 1 E. & E. 602 ; Allsop e. 
Allsop (I860), 5 H. Sc JS, 534 ; CJale. Ry. v. C3olt (1860), 

3 L. T. 252 ; De Mattos v. Gibson (1860), 1 John & H. 79 ; 
Gee V. L. & Y. Ry. (1860), 6 H. & N. 211 ; Le Pelntur v. 

S. E. Ry. (1860), 2 L. T. 170 ; Prior r. Wilson (I860), 1 
L. T. 549 ; Richardson v. Dunn (1860), 8 O. B. N. S. 655 ; 
Anderson e. N. E. Ry. (1861). 4 L. T. 216 ; CJollard v. 
8. B. Ry. (1861), 7 H. & N. 79 ; Henderson e. N. E. Ry. 
(1861), 9 W. R. 619; WUson v. L. & Y. Ry. (1861). 9 
C. B. N. S. 632 ; Borrlos t?. Hutchinson (1865), 18 C. B. 
N. S. 445 ; O’Hanlan v. G. W. Ry. (1865), 6 B. 8r S. 484 ; 
l>holp8 e. L. Sc N. W. Ry. (1865), 13 W. R. 782 ; Williams 
V. Reynolds (1865), 6 B. & 8. 495 : Knowles e. Nunns 
(1866), 14 L. T. 692 ; Mullet t v. Mason (1866), Har. & 
Ruth. 779 ; Wilson v. Newport Dock Co. (1866), L. R. 

1 Kxch. 177 ; Woodger v. G. W. Ry. (1867), L. 11. 2 C. P. 
318 ; British Columbia 8aw-Mlll (3o. v. Nottleship (1868), 
L. U. 3 C. P. 499 ; Cory v. Thames Ironworks Co. (1868), 
J.. R. 3 Q. B. 181 ; Engel v. Fitch (1869), L, R. 4 Q. B. 
659 ; Godwin v. Francis (1870), 39 L. J. C. P. 121 ; Pi-chn 
V. Liverpool Royal Bank (1870), L. R. 5 Kxch. 92 ; 
Home V. Mid. Ry. (1873), L. R. 8 C. 1*. 131 ; Larlos v. 
Bonany y. Gurety (1873), L, H. 5 P. C. 346 ; Bain v. 
FotherglR (1874), L. R. 7 H. L. 158 ; Baxendale r. 
L. C. & D. Ry. (1874), L. R. 10 Exch. 35 ; Elbluger Akt. 
V. Armstrong (1874), L. R. 9 Q. B. 473 ; Sawdon v. 
Andrew (1874), 30 L. T. 23 ; Bradshaw v. L. & Y. Ry. 
(1875), L, K. 10 O. P. 189 ; Hobbs v. L. & S. W. Ry. 
(1875), L. R. 10 Q. B. Ill ; Smith r. Gmon (1875), 1 
C. P. D. 92 ; Sanders v. Stuart (1876), 1 C. P. 1). 326 ; 
Barratt r. L, B. & S. C. Ry. (1877), Do Colyar’s County 
(Jourt Cases. 195; The Parana (1877), 2 P. 1). 118; 
Wilson r. Oeneial Iron Screw Colliery Co. (1877), 47 
L. J. Q. B. 239 ; Phillips e. L. & S. W. Ry. (1879), 5 
C. P. D. 280 ; Lllley v. Doubledav (1881), 7 Q. B. D 510 ; 
McMahon t\ Field (1881), 7 Q, 13. 1), 591 ; Thol v. Hender- 
son (1881), 8 y. B. 1). 457 ; Baldwin v. L. C. & I). Ry. 
(1882), De Colyar’s County Court Cases, 224 ; Hmith v. 
Day (1882), 21 Ch. D. 421 ; The Notting Hill (1884), 9 
1*. D. 105 ; De Mattos v. Great Eastern S.S. tk). (1885), 

1 T. L. R. 283; Gi^bert-Borgnls e. Nugent (1885), 15 
Q. B. D. 85 ; Skinner v. City of London Marino lusoo. 
(lorpu. (1885), 14 Q. B. D. 882 ; Rodoconaohl r. Milburn 
(1886), 17 Q. B. D. 316 ; WilUams v. Pool River Land & 
Mineral Co, (1886), 55 L, T. 089 ; Couper v. Rlohanls 
(1887), 3 T. L. 11. 739 ; Uommoud r. Bussey (1887), 20 
y. B. D. 79 ; The Argentine (1888), 13 P. D. 191 ; Finlay 
r. Chlrnoy (1888), 20 y. B. D. 494 ; White Poto (1888), 
58 L. T. 710; Welch, Perrin v. Anderson (1891), 61 
L. J. Q. B. 167 ; Armstrong v. Allan (1892), 67 L. T, 738 ; 
Lopla V. llogerH, (1893] 1 y. B. 31 ; Ebbetts v. Conquest, 
[1895] 2 Ch. 377 ; Marcus v. Myers & Davis (1895), 11 

T. L. R. 327 ; Marsh v. Joseph, (18971 1 Ch. 213 ; South 
African Territories v. Walllugton, (1897] 1 y. B. 692 ; 
Agius V. Great Western Colliery Co., (1899] 1 y. B. 413 ; 
Bostock e. Nicholson, [1904] 1 K. B. 725 ; l^rince of 
Wales Dry Dock Co. (Swansea) r. Fownes Forge & 
Engineering Co. (1904), 90 L. T. 527 ; Furness, Withy 
r. E(all (1909), 25 T. L. R. 233 ; Jacksou r. Watson, 
[1909] 2 K. B. 193 ; Sapwell t\ Bass, (1910] 2 K. B. 486 ; 


(No. 2) (1913), 29' T. L. R. 559 ; Clolntat v. Myham, 
(1913] 2 K. B. 220 ; Hoole U. D. C. v. Fidelity & Deposit 
(Jo. of Maryland (1910), 115 L. T. 24 ; (^uirk r. Thomas, 
11916] 1 K. B. 516 ; Watts, Watts r. Mitsui, (1917] A. C. 
227 ; Turpin v. Victoria Palace. (1918] 2 K. B. 539; 
British Automatic Co. v. Haynes, (1921] 1 K. B. 377 ; 
Monte Video Gas & Drv Dock Co. v. Clan lilno Steamers 
(1921), 37 T. L. R. 866 ; Pinnock v Lewis & Peat, (1923] 
1 K. B. 690. 

783. Vesey Junior’s Reports.] — Vesky, 

Junior, was a very careful & accurate reporter 
(Lord Campbell, C.). — Turner v. Wright (1860), 
2 De O. F. & J. 234 ; 29 L. J. Ch, 698 ; 2 L. T, 
649 ; 6 Jur. N. 8. 809 ; 8 W. R. 675 ; 45 E. K. 
612, L. C. 

Annotation : — Mentd, Re Hanburj ’s S. E., [1913] 2 (Jh. '357. 

784. Weekly Notes.] — Cases cannot be 

cited from the Weekly Notes for, though they are, 
no doubt, generally accurate, they are too concise 
to be safely read as authorities. They are only 
useful for the purpose for which they are intended, 
to inform the ct. & the profession that certain 
pomte have been decided. — Newson r. Pender 
(1884), as reported in 27 Ch. D. 60, n., C. A. 
AnnoUaUms Ventd. Scott v. Pape (1886), 31 Olu D. 554 ; 


Wigi^ r. Fryer (1887* , 56 L. J. Ch. 1098 ; 
Baxter, (1900J 2 Ch. 138. 

785. 


Smith e. 


.] — Bridgend Gas & Water 

Co. v. Dunravkn (Iajrd) (1885), 31 Ch. D, 219, 
221 ; 65 L. J. Ch. 91. 

786. .] — We do not allow the Weekly 

Notes to be read as authority (Cotton, L.J.). — 
PooLEY’s Trustee v, Whetham (1880), as re- 
ported in 33 Ch. D. 76, C. A. 

Annotaiion .-—Mentd. Re Clough. Bradford Commercial 

Banking Co. r. Cure (1887), 35 (’h. 1). 7. 

787. .] — The former rule, that cases 

ought not to be cited fi*oiu the Weekly Noiest 
observed whei-e the i-easoning of the ct. was not 
given & the note was not easy to follow. — lie 
Loveridge, Drayton v. I^ovehidge, [1902] 2 
Ch. 850 ; 71 L. J. ('h. 865 ; 87 L. T. 294 ; 51 
W. H. 232 ; 46 Sol. Jo. 701. 

788. .] — Tliere is one reported case 

on this very Act — G. r. M. — for I cannot pay 
any regard to T. v. M., a case merely noted in 
the Weekly Notes (Fahwell, J.).— Bishop Au(^k- 
LAND Industrial Co-operative Flour Sc Pro- 
vision Society v, Bitti'erknowu^ Coujehy Co. 
(1904), 73 L. J. Ch. 835 ; 00 L. T. 149 ; 68 J. 1’. 
177 ; 20 T. L. K. 204 ; affd. [1004] 2 (^i. 410, 
430, C. A. ; sub nom. Butterknowlk (^illieuy 
Co. V. Bishop Auckland Industrial Co-opeka- 


TiVE Co., [1006J A. (]. 305, 11. L. 

Annotatiorifi : — Mentd. Markham r. Pager, (19081 1 C’h. 097 ; 
Bulterloy (’o. v. Now llneknall (Villlery (1910J A. C. 
381 ; Board r. Moira (’olllery (’o., (1915) 1 ('h. 267 ; 
Jones r. ConBolidatod Anthrai-lto Colllerliw & Dynovor, 
(1916) 1 K. H. 123 ; DavloM v. PowiO) Duffryn SIcam Coal 
Co., (1917] 1 Ch. 4 88 ; ThoniHon v. St. (’athHrlno'H Colli^o, 
(’ambrldge, etc., (1919] A. 46S ; Wolltlon r. Bultorloy 
(’o., (1920) 1 (''h. 130; (Jonwett ImluHtrial & Provident 
fSoe. V. Coiirtott Iron 0>., 11922] 2 C’h. 135. 


739, ,] — I sliould hesitate to accept 

a note in the Weekly Notes as a binding authority 
(Warrington, J.). — Stirling p. Burdeit, jlOll] 
2 Ch. 418 ; 81 L. J. Ch. 40 ; 105 J., T. 573. 

790. Construction of will.] — (1) A 

note on the construction of a will in the Weekly 
Notes is really no guide or assistance to the con- 
struction of another will. There is a rule that 
the Weekly Notes is not to t)(‘ referred 1o on points 
of principle. It is useful with regard to notes on 
practice, & useful in giving a note of decisions 
intendeii to be r<*ported at- greater length, hut a 
merii note on the construction of a will is of no 
afi.si8tance to tin' ct. in construing another will 
(SWINFKN Eady, Ji.J.). 

(2) Our decision is inconsistent with th(‘ decison 
of Peterhon, j., which Eve, .1., followed. Speak- 
ing for myself, 1 do not consider JCvK, J., was 
bound to follow Peterhon, J., or even <*ntitled to 
follow him. I remember the Master of the Bolls 
saying that, on the iirntter of the construction of 
a will, he should never regard himself as bound by 
the decision of another judge. It is the duty of 
the judge to express his view of what is the true 
construction of the words before him, liavlng 
regard to tht* relevant facts in the case before him ; 
& he is not bound in such a matter by the decision 
of another judge (Warrington, L.J.). — Re 
MAa«ON, Morton Mabson (1917), 86 L, J. Ch. 
753 ; 117 L. T. 548 ; 61 Sol. Jo. 676, C. A. 

791 . .] — lu Chaplin Sc Stafford- 

shire POTTEBIEH WaTEKWOHKS CO.’B CONTRACT, 

No. 781, ajite. 

792. Winch’s Reports.] — The coses in 

Winch's Reports are in general well reported 
(Lord Kenyon, (y.J.). — T roward v. Caiijland 
( 1795), 6 Term llep. 439 ; 101 K. K. 637 ; affd. 
(1796). 8 Bro. Pari. Cas. 71, H. L. 

793. Reports in newspapers.] — R. v, 

I-ABOUCHERE, No. 737, ante. 
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JUBIES, 


— The principal Acte relating to juries in England are the Juries ActSf 1825 (c. 60), 1862 
(c. 107), 1870 (c. 77), and 1922 (c, 11), referred to in this Title as 1825 Act, 1862 Act, 1870 Act 
and 1922 Act, respectively. 


Part I.— Right to Jury. 


1. At common law — Offence created by 
statute — No contrary provision.] — If a statute 
create an offence, without saying how it shall be 
tried, it shall be tried by a jury. — R. v, Sturney 


(1702), 7 Mod. Rep. 99 ; 87 E. R. 1121. 

In civil matters.] — See Practice. 

In county courts.] — See County Courts, 

Vol. XIII., p. 499. 


Part II. — Functions of Juries. 


2. Restricted to matters In controversy.] — 

Tonkin v. Crocker & Billing (1094), 2 Lui. 1211 ; 
Holt, K. B. 462 ; 2 Ld. Rayra. 860 ; 125 E. R. 672. 
Annotation : — ^Refd. Mitchell v. Tonip (1766), Park. 227. 
Grand Jury.] — See Part VI., Sect. 2, post. 


Evidence.] — See Part VTI., Sect. 10, sub-sect. 5, 
E., post ; & Evidence, Vol. XXII., pp. 22 et seq. 
Giving a verdict.] — See Part VII., Sect. 13, post. 
Whether prisoner stands mute of malice.] — See 
Criminal Law, Vol. XIV., pp. 249, 260. 


Part ill. — Qualification, Disqualification and Exemption 

of Jurors. 


Sec t. 1.— LIABILITY TO SERVE. 

Every person included in Jurors* book — Though 
disqualified or exempt.] — See 1922 Act, s. 2. 
Disqualification.] — See Sect. 3, post. 

Exemption.] — See Sect. 4, post. 


Sect. 2.— QUALEFICATION. 

In generai.] — Sec 1825 Art, s. 1 ; Sox Disquali- 
fication (Removal) Act, 1919 (c. 71), s. 1 ; & 1922 
Act, 8. 2. 

Evidence of ratable value.] — Sec Rating & 

Valuation Act, 1925 (c. 90), s. 20 (1). 


In City of London.]— 1825 Act, s. 50, & 
1922 Act, 8. 8 (2) (a). 

In counties.] — See I^cal Government Act, 1888 
(c. 41), 88. 31 & 89 (2), & Municipal Corporations 
Act, 1835 (c. 76), 8. 61. 

In boroughs.] — See 1922 Act, 8. 4. 

Aliens.] — See 1870 Act, s. 8 ; Aliens Restriction 
^Amendment) Act, 1919 (c. 92), s. 8 ; & 1922 Act, 
Hched. 

Coroner's Jury.] — See Coroners, Vol. XIII., 
p. 243, Nos. 139-144. 

Special Jurors.] — See Part VII., Sect. 20, sub- 
sect. 2, post. 


PART 1. 

a. Qnmnda for groviinq.] — Ap])ot. 
for a trial by jury xuuhI show that the 
oaao can bo bottor trlotl with tliaii 
without a Jury. — O odftily r. Mak- 
SIIALL, m)17] 1 W W. 11. 1097; 11 
Alta. L. It. 37.— CAN. 

b. Disrretum of judge to nllom — 
Court (xerHsing special jiirisdiriion — 
Insolvency.) — Rc Hkinkr, Rx p. 
Public ('itratou, 1192.')J .S. 11. Q. 
140.— AUS. 

0 .J — Wilson v. Kinnkar, 

(192.51 4 1). L. R. 843.— CAN. 

d. .] — Whore the assoBsment of 

damoffOB haB oloiuonts of dlflflcnlty, 
the order of the refeixMJ or Judfre in 
ohaniberH that the iHBues be tried by 
a Jury will bo oonsldored by the Ct. 
of Appeal aB having been made In the 
exerolae of a Judicial discretion which 
will not be Interfered with. — Kings- 
bury V, Washington, [1925] 4 D. L. R. 
632 ; 3 W. W. R. 436 ; 36 Man. L. R. 
246; revsg, (19251 3 D. L. R. 326; 
2 W. W. R. 430.-^AN. 

•. Where hiry refused by judge in 
chambers .) — The right or claim men- 
tioned In County Ct-s. Act, 1887 (o. 47), 
B. 42, Is that wnich forms the subject 
of the action, not the right to take 
any particular step in the course of 


the action ; & an order njude in 

flumibers in a county ct. action, 
Htrilvlrig out a Jury not ice. is not an 
order finally dlHposIrig of a right to 
claim wltliiu the sect., hut is In Itw 
nature an interlocutory order, & not 
oppealable. — McPherson v. Wiii^oN 
(1890), 13 P, R. 339.— CAN. 

t. In action agavist railway com- 
pany — 9 cP 10 Geo. V. c. 13, s. 1.5.1 — 
R.v above Beet., pltf is entitled to have 
a cause against deft, tried by a Judge 
& Jury to the same extent as if the 
action wore against another subject 
or a private corpn. — MioHAun v 
Canadian Northern Ry., 119241 3 
D. L. R. 1 ; 29 Can. Ry. Cus. 362 ; 
51 N. B. R. 220.— CAN. 

g, ,] — Semvlr V. Can\- 

dian National Ry. Co. (1921), 55 
O. L. R. 189.— CAN. 

h. Action for injunction,) — An action 
for an Injunction Is proper tor trial by 
Jury. — Canadian pAOinr Ry. Co. r. 
Parke (1896), 6 B. C. R. 507.— CAN. 

k. Appeal cause — Question of fraud.) 
— Jury granted in an appeal cause 
upon the ground that the cause turned 
on the question of fraud. — Skinner v. 
Lane (1864), 2 N. S, R. (James) 183. 
—CAN. 

l. Jury de medidate linguae .) — 


Alien dofts. are not entitled In Nova 
Hcotia, in any ease, pIa'II or erlnlmal, 
to a jury etc medietate linguae. — R. v. 
Burdkll (1861), 5 N. S. R. (1 Old.) 
126.— CAN. 

m. .) — If the right to a Jury 

de medietate linguae ever existed In 
P. K. Island It is aholishod by the 
Jury Act. — R. r, Thomi'SON Sc Waish 
(1863), 1 P. E. 1. 226.— CAN. 

n .1 — Prisoner, a Canadian 

8p<3aking French, demanded a mixed 
jury. There were not upon the panel 
a Bufflcieiit numl>er of persona qualified 
in the French language. Instead of 
fixing another day for the trial & 
having summoned the persons next 
upon the Jury roll, the shorill called 
upon a person then in et., Avho, without 
objection, acted as a juryman. 
Prisoner was found guilty, l^pon a 
writ of error : — I/eld : the trial was a 
nullity. — R. r. Lkvkque (1883), 3 
Man. L. R. 582.— CAN. 

o. .3 — In Manitoba a prisoner 

if he so desires, is entitled to b< 
tried by a Jury composed for th< 
one hall at least of persons skilled ii 
the language of the defence, if tha 
language is the French or Englisl 
language. — R. t>. Plajntk (1891), 
Man. L. R. 537.— CAN. 
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Sect. 3.— DESQUAUFICATION. 

In general,] — See 1825 Act, s. 1 ; 1922 Act, s. 2. 

Person whose name is not in the register of 
electors — Except as tales^men.j — See 1922 Act, 
8 . 8 ( 2 ) ( 6 ). 

Woman who is a vowed member of religious 
order — Living in convent or other religious com- 
munity.]— 1922 Act, 8. 8 (2) (6). 

Convicts & outlaws.] — See 1870 Act, s. 10. 

Aliens.] — See Sect. 2, atUe, 

Infants.] — See 1825 Act, s. 1. 


Sect. 4.-EXEMPnON. 

See 1870 Act, s. 9, Sched. 

3. Notary public.] — Anon. (1843), 1 L. T. O. S. 
507. 

4. Servants of the Royal Household — Gentle- 
man pensioner.] — A gentleman pensioner, being an 
officer on the Cnecque Roll, is exempt from serving 
on juries. — Blagney’s Cabe (1735), Leo temp. 
Hard. 202 ; 95 E. R. 129. 

6. Officers of the Post Office.] — Pereons in the 
service of the Post Office are exempt from serving 
on juries. — Ea- p. Atkinson (1834), 10 Bing. 399 ; 
2 Dowl. 773 ; 4 Moo. & S. 100 ; 131 E. R. 959 ; 
sub nom. Re Atkinson, 3 L. J. C. P. 152, 

6, Commissioner of Customs.] — K. v. Richmond 
(1844), 2 L. T. O. S. 340. 

7. Persons employed by Inland Revenue Com- 
missioners — Member of foreign bank in London 
— Employed for deduction of Income tax.] — 
A member of the firm of foreign bankcTs, which 
carries on business in I^ndon A is employt‘d by the 
Inland Revenue Comrs. in the collection of income 
tax on foreign dividends A is paid hy poundage, is 
not employed by tlie Inland Revenue (’onus, 
wu'thin 1870 Act, s. 9, & sched. to that Act, A is 
not on tiiat ground exempt from jury service. — 
Exp, Van Dhuten (1913), 30 T. L. R. 198. 


Regbtered denUste.]— Dentists Act, 1878 
(c. 33), 8. 30. 

M«ttod ol claiming exemption.] — Ste 1922 Act, 

Exemption alter previous service .] — See Part X., 

post. 

Inhabitants of the city & liberty of Westminster 
— Exemption In respect of hQddlesex County Ses- 
sions.]— 1870 Act, 8, 9. 

Coroner’s jury.l— Coroners, Vol. XllL, 
p. 243, No. 140. ‘ 


Sect. 5.-EXCUSE FROM ATTENDANCE. 

See 1922 Act, ss. 2, 3. 

8. Old age.]— Anon. (1007), Browml. 41 ; 123 
E. R. 052. 

Aniuitation Dbtd. Man»ell r. 11. (18:>7), 8 K. & W. 54. 

9. .] — A juryman being put on the 

panel excused liimsclf on account of age, being 
eighty ; he was discharged. — A non. (1773), Lofft, 
213; 98E. R. 010. 

.j— iSVc, now, 1825 Act, s. 1. 

10. Physical or mental infirmity— Jurisdiction of 
court.] — Man,sei.l v. R., No. 233, post. 


Sfxt. 0. EXCLUSION OF WOMEN JURORS. 

See Sex Disriualification (Kenioval) Act, 1919 
(c. 71), 8. 1 (5). 

11. Exclusion of women from a Jury — Judge’s 
discretion— Proof that discretion has not been 
exercised judicially.)— Tlie diMcrelion wliicli a judge 
at a tri.»il has (»f excludirig wonum from a jury 
must be exerciHcd judicially, A unleKS it is shown 
that it has not Imhui st) exereisiul thi* ct. will not 
order a venire novo. — H. v. Vaquiek (1924), 18 
Cr. Api). Hep. 112, (’. (’. A. 


Part IV. — Jury Lists and Jurors’ Books. 


See, now, 1922 Act, s. 1. 

12. Preparation of Jury list — Irregularities — 
Whether ground for new trial.] — The verdict of a 
jury in an action will not be set aside on a<-coimt 
of irregularities in the due revision of the jury list 


I unless tlie litigant applying proves that ho has 
lH*en prejudiced tluTeby.- Montreal S'iiieet 
Ry. (’o. r. Nohmandin, [1917J A. 179; 80 
L. J. P. V. 113 ; 110 L. T. 102 ; 33 T. L. R. 174, 
P. V, 


PART III. SECT. 3. 

p. Hrvised Statutes, c. 109 — H hethrr 
applicable to jurors.]- Semble • the 
above Act, removing: certain (iibquali- 
ncatjozi8 of “ Judjpefl, justices of the 
peace, or pemonju empowered by law 
to exerciHO judicial functionb,” dcM-a 
not apply to jurors. — 11. r. Kings’ 
McnicipalITV (1886). 19 N. S. R. (7 It. 
& O.) 68; 7 C. L. T. 119.— CAN. 

q. Age limit.] — The age limit 
provided for by Jutich Act, 190.'1, h. 1, 
operatcH as a disqualification, & not 
merely as an exemption. — Mokoan v. 
O'Reqan (1908). 38 N. B. R. 399; 4 
E. L. R. 573.— CAN. 

T. Imperfect knowledge of the 
English language.}— MU st the Jury In 
A criminal case hod retired to consider 
their verdict It appeared that there 
was a foreigner on the Jury who bnt 
very Imperiectly imderstood English. 
The chairman then read over the evi- 


dence & it was trauMlated by an Inter- 
preter. The jury found prisoner 
guilty on a cone stated by the clmlr- 
mau ; — Held: if the Judge w«h wiHs- 
fled the juror could have dlncharged 
Ids dutlea prfjperJy, the conviction 
sliould bo affirmed but If from Iguoi- 
ance of the EngllHh language the Juror 
waH unable to do ho, there was no 
trial. — R. V. Ht>c'foii (1865), 2 W . W. 
& A’U. 124.-AUS. 

PART HI. SECT. 4. 

t. Time for applying for cremp- 
tion.] — An application at the ahhj/A*H 
to be dlKcliATg^ OH a juror, on acA'ount 
of his being beyond the legal age • — 
Ilekl: too late; such application 
Hhould bo made at the rovl»lon of the 
Jury WBtJS.—lie Ewixo (1843), 3 Craw. 
& JD. 124.— IR. 

a. To whom applicaiinn made.] — 
The judges at the commission have 
no power to displace with the altend- 


anro of a juror on the ground of in- 
(*upa<it}. on Ids own application ; he 
Hhoiild apply U> the inagistrateH. — 
R. r. UKii.v (1842), Arm. M. & O. 249. 

IR. 

PART IV. 

b. Preparaiion of.) — Re McNau 
& Dalv (1862), 22 LJ. C. R. 17U.— 
CAN. 

c. Bprocle t*. R. (1886) 

1 R. C. K. pt. 2, 219.— CAN, 

d. Grand jurors — Residence dt oc- 
cupuiiim must be given.] — The omln- 
Hlon of the residences dc occupations 
of grand jurors in the list A in the panel 
are sufllcient grounds for quasliing an 
indictment for felony. — R. r. Brlyea 
(1854). 2 N. H. R. (James) 220.— CAN. 

•. Drafting panel — Whether fee 
payable.}— Re Poubsktt 6c Lambton 
Quarter Bebsions (1863), 22 U. C. R. 
412.— CAN. 
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iF xmisSi 


Note. — The principal Acte relating to juries in England are the Juries ActSf 1825 (c. 50), 1862 
(c. 107), 1870 (c. 77), and 1922 (c. 11), referred to in this Title as 1825 Act, 1862 Act, 1870 Act 
and 1922 Act, respectively. 

Part 1.— Right to Jury. 

1. At common law — Offence created by (1702), 7 Mod. Rep. 99 ; 87 E. R. 1121. 

Statute — No contrary provision.] — If a statute In civil matters.] — /Sec Practice. 

create an offence, without saying how it shall be In county courts.] — See County Courts, 

tried, it shall be tried by a jury. — R. v, Sturnby Vol. XIII., p. 499. 


Part il — Functions of Juries. 

2. Restricted to matters In controversy.] — Evidence.] — See Part VII., Sect. 10, sub-sect. 6, 

Tonkin v, Crocker & Billing (1694), 2 Lut. 1211 ; E., post ; & Evidence, Vol. XXII., pp. 22 et seq. 
Holt, K. B. 462 ; 2 Ld. Rayra. 860 ; 125 E. R. 672. Giving a verdict.] —/S^ee Part VII., Sect. 13, post. 

Annotation Refd. Mitchell v. Tonip (1766), Park. 227. Whether prisoner stands mute of malice.] — See 

Grand Jury.] — See Part VI., Sect. 2, post. Criminal Law, Vol. XIV., pp. 249, 260. 


Part III. — Qualification, Disqualification and Exemption 

of Jurors. 


Sect. l.-^UABIUTY TO SERVE. 

Every person included In Jurors* book — Though 
disqualified or exempts — See 1922 Act, s. 2. 
Disqualification.] — See Sect. 3, post. 

Exemption.] — See Sect. 4, post. 


Sect. 2 .- QUAUDFICATION. 

In general.] — See 1825 Art, s. 1 ; Sox Disquali- 
fication (Removal) Act, 1919 (c. 71), s. 1 ; & 1922 
Act, s. 2. 

• Evidence of ratable value.] — See Rating & 
Valuation Act, 1925 (c. 90), s. 20 (1). 


In City of London.] — See 1825 Act, s. 50, & 
1922 Act, s. 8 (2) (a). 

In counties.] — See Local Government Act, 1888 
(c. 41), ss. 31 <fe 89 (2), & Municipal Corporations 
Act, 1835 (c. 76), s. 61. 

In boroughs.] — See 1922 Act, s. 4. 

Aliens.] — See 1870 Act, s. 8 ; Aliens Restriction 
^Amendment) Act, 1919 (c. 92), s. 8 ; & 1922 Act, 
Sched. 

Coroner's Jury.] — See Coroners, Vol. XIII., 
p. 243, Nos. 139-144. 

Special Jurors.] — See Part VII., Sect. 20, sub- 

sect. 2, jfost. 


PART I. 

a. Orottnds for f/ran4in(j.] — Appet. 
for a trial by jury iiuihI hIiow that the 
ease can bo bolter tried wllli than 
without a Jury. — Goufrky r. ]VlAn- 
8IIALL, fl«171 1 W. W. K. 1097 ; 11 
Alta. L. 11. 37.— CAN. 

b. Distreiion of judge to (dloxo — 
Court exercising sjiecidl jurisdiction — 
Jnsolvency.h-Iie Hkivkr, it’jr p. 
IMthlic (MntATOR, [1925] 8. IL Q. 
140.— AUS. 

0. .] — Wilson v. Kinnear, 

[1925] 4 D. L. 11. 843.— CAN. 

d. .1 — Whore the aaseasment of 

daniaKos has elemonts of dlffloultv, 
the ()rdor of the referee or judice in 
chambers that the issues bo trl^ by 
a Jury will bo consldored by the Ct. 
of Appeal as having been made in the 
exercise of a Judicial discretion which 
will not be Interfered with. — KiNiifl- 
BURY 1J. Washington, [ 1 925 1 4 D. L. R. 
632 ; 3 W. W. H. 436 ; 35 Man. L. H. 
246; revsg, [1925] 3 D. L. R. 326; 
2 W. W. R. 430.-^AN. 

•. Where Hirg refused by judge in 
chambers.} — The rlurht or claim men- 
tioned In County Cits. Act, 1887 (c. 47). 
8. 42, Is that which forms the subject 
of the action, not the rlgrht to take 
any partloular step In the coureo of 


the action; & an order made in 
chambers In a county ct. action, 
strilvinjr out a jury notice, is not an 
(»rder ilnally dlsposlnp: of a rijrht to 
claim witidri the st*cl., but is in its 
nature an Interlocutory order, & not 
appealable. — McPherson v. Wiij^on 
(1890), 13 P. R. 339.— CAN. 

f. In action against railway com- 
pany — 9 10 Geo. r. c. 13, s. 15 ] — 
B> uIjovo sect., pltf is entitled to have 
a cause oKalust deft, trletl by a judsro 
& jury to the same extent as if the 
action were agrainst another subject 
or a privatx' corpn. — MicmAvn r. 
Cynahian Northern Uy., [19241 3 
1). L. R. 1 ; 29 Can. Ry. Cus. 362 ; 
61 N. 11. R. 220.— CAN, 

g. .) — • Semple v. Cana- 

dian National Ry, Co. (1921), 65 
(). L. K. 189.— CAN. 

h. Action for injunction.} — An action 
for an injunction is proper for trial by 
jury. — Canadian Pacific Ry. Co. v. 
Parke (1896), 6 B. C. R. 507,— CAN. 

k. Appeal cause — Question of fraud.} 
— Jurv Kiunted in an appeal cause 
upon the ground that tlie cause turned 
on the question of fraud. — 8kinnpj» r. 
Lane (1854), 2 N. S. K. (James) 183. 
—CAN. 

l. Jury de medietate lingruar.] — 


Alien dofts. are not entitled In Nova 
Scotia, In any case, civil or erinirnal, 
to a jury de medietate linguat. — H. v. 
Burdell (1861), 5 N. S. U. (1 Old.) 
126.— CAN. 

m. .] — If the right to a jury 

de medietate linguae ever existed in 
P. E. Island It is abolished by the 
Jury Act. — R. v. Thomi’BON & Walbh 
(18^3), 1 P. B. 1. 226.— CAN. 

n .] — Prisoner, a Canadian 

speakir^ French, demanded a mixed 
jury. There were not upon the panel 
a sulflcioni number of persons qualified 
in the French language. Instead of 
fixing another day for the trial & 
having summoned the persons next 
upon the jury roll, the sheriff called 
upon a person then in ct., who. without 
objection, acted as a juryman. 
Prisoner was found guilty. Upon a 
writ of error : — Held : the trial was a 
nullity. — R, r. Lkvequk (1883), 3 
Man. L. R. 582.— CAN. 

o. .] — In Manitoba a prisoner, 

if he so desires, is entitlea to be 
tried by a Jury composed for the 
one half at least of persons skilled in 
the language of the defence, if that 
language is the French or English 
language. — R. v. Plante (1891), 7 
Man. L. R. 537.— CAN. 



Part IV. — Jury Lists and Jurors^ Books. 213 


Sect. S.—lHSQUALIFICAllON. 

In general.]--^^^^ 1825 Act. s. 1 ; 1922 Act, s. 2. 

Person whose name Is not in the register of 
electors — Except as tales«men.] — See 1922 Act, 
8 . 8 ( 2 ) ( 6 ). 

Woman who is a vowed member of religious 
order — ^Living in convent or other religious com- 

munlty.]—5ee 1922 Act, s. 8 (2) (6). 

Convicts & outlaws^ — See 1870 Act, s. 10. 
Aliens*] — See Sect. 2, a^ite. 

Infants.]— 1825 Act, s. 1. 


Registered dentists.]— .See Dentiets Act, 1878 
(c. 33), 8. 30. 


Method of claiming exemption.] — See 1922 Act, 


Exemption after previous service.] — See Pert X., 

poet. 


Inhabitants of the city liberty of Westminster 
— Exemption in respect of Middlesex County Ses- 

slons.]— 1870 Act, s. 9. 

Coroner’s Jury.] — See Coroners, Vol. Xlll,, 
p. 243, No. 146. 


Sect. 4.— EXEMPTION. 

See 1870 Act, s. 9, Sched. 

3. Notary public.]— Anon. (1843), 1 L. T. O. S. 
507. 

4. Servants of the Royal Household — Gentle- 
man pensioner.] — A gentleman pensioner, being an 
officer on the Cliecque Roll, is exempt from serving 
on juries. — Blagney’« Case (1735), Lee ieinp. 
Hard. 202 ; 95 E. K. 129. 

6. Officers of the Post Office.] — Persons in the 
service of the Post Office are exempt from serving 
on juries . — Ex p. Atkinson (1834), 10 Bing. 399 ; 
2 Dowl. 773 ; 4 Moo. & S. 160 ; 131 E. R. 959 ; 
8uh nom. Re Atkinson, 3 L. J. O. P. 152. 

6. Commissioner of Customs.] — R. v. Richmond 
(1844), 2 L. T. O. S. 340. 

7. Persons employed by Inland Revenue Com- 
missioners — Member of foreign bank in London 
— Employed for deduction of Income tax.] — 
A member of the firm of foreign bankers, A\lueh 
carries on bii.siness in Ix)udon A is employed by Ihe 
Inland R(‘venue Conirs. in the collection of income 
tax on foreign dividends A is paid by poundage, is 
not employed by the Inland Revenue Eomrs. 
within 1870 Act, s. 9, <fe sched. to that Act, A is 
not on that ground exempt from jury service. — 
Exp. ’S'an Druten (1913), 30 T. L. R. 198. 


Sect. 5.— EXCUSE FROM ATTENDANCE. 

See 1922 Act, ss. 2. 3. 

8. Old age.] — Anon. (1007), Brownl. 41 ; 123 
E. H. 052. 

Annotation Dbtd. Maundl r. 11. (1857), 8 E. & 11. 54. 

9. .] — A juryman being put on the 

panel excused himself on account of age, being 
eighty ; he was discharged. — Anon. (1773), Loflft, 
213 ; 98 E. R. 010. 

.J“">SVr, 7<oM7, 1825 Act, s. 1. 

10. Physical or mental infirmity — Jurisdiction of 
court.] — Mansell v. R., No. 233, post. 


Sect. 0.- EXCLUSION OF WOMEN JURORS. 

See Sex Disciualilication (Hernovnl) Act, 1919 
(c. 71), 8. 1 (/>). 

11. Exclusion of women from a jury- Judge’s 
discretion— Proof that discretion has not been 
exercised Judicially.]-- The disendion which a judge 
at a trial has of excluding women from a jury 
must bo exercised judicially, A unli’ss it is shown 
that it has not been so exercisiul th(' ct. will not 
order a venire dc novo. — U. r. \^aquikr (1924), 18 
(T. App. Rc‘p. 112, (’. C. A. 


Part IV. — Jury Lists and Jurors’ Books. 

See, now, 1922 Act, s. 1. | unless the litigant applying proves that he has 

12. Preparation of jury list — Irregularities — lK‘en pnqudiced thereby.— M ontreal Htreetp 
Whether ground for new trial.] — The verdict of a Ry. C’o. v. Nokmandin, (1917J A. E. 170; 80 
jury in an action will not be set aside on account E. ,T. J’. C\ 113 ; 110 L. T. 102 ; 33 T. L. R. 174, 


of irregularities in the due 


PART HI. SECT. 3. 

p. Hrvised ^Statutes, r. 109 — ff’/ut/irr 

nppitcable to jurorn.} — Semble • the 
above Act, removing certain dlsquall- 
licatioiiH of “ judgeH, of the 

peace, or persons enipowertxi by law 
to exercise Judicial functions, " does 
not apply to Jurors. — K. e. Kings' 
McNiriCALlTV (1886), 19 N. 8. H. (7 II. 
& G.) 68; 7 C. L. T. 119.— CAN. 

q. Age limit.] — The age limit 
provided for by Juries Act, 190.3, s. 1, 
operates as a disqualificalloii, & not 
merely as an exemption. — M organ r. 
O'RjtOAN (1908), 38 N. B. H. 399; 4 
E. L. K. 673.— CAN. 

r. Imperfect knowledge of tfte 
English language .] — After the Jury in 
a criminal case had retired to consider 
their verdict it appeared that there 
was a foreigner on the Jury who but 
very imperfectly understood English. 
The chairman then read over the evi- 


i of the jury list P. C. 

dcMice 5c It was traiiMlatcd by an IuUt- 
preter. The Jury found prisoner 
guilty on a cose stated by the chair- 
man : — lidd: If the Jmlgo wiis muIIh- 
lled the Juror could have discinarged 
his duties properly, the couvictitm 
should l>c afnrmwl but if from ignor- 
ance of (he English language the Jun>r 
w’as unable to do so, there was no 
trial.— U. V. Hocrou (1865), 2 \V. W. 
& A’lL 124.- AUS. 

PART III. SECT. 4. 

t. Time for applying for exemp- 
tion .] — An application at the ashijses 
to l>e discharged os a Juror, on account 
of his beirig beyond the legal age : — 
Held : too late ; such application 
should bo made at the revision of the 
Jujy lists . — Re Ewino (1843), 3 Craw. 
& D. 124.— IR. 

a. 7’o whom applicniinn made .] — 
The Judges at tlic oommisslon liave 
no power to displace with the attend- 


ance of a Juror on Uio gniund of in- 
(’a|>a<'ity, on his own application ; ho 
Hljould apply to the mugistrat^. — 
It. V. Ukily (1842), Arm. M. & O. 249. 

-IR. 

PART IV. 

b. Prtparalitm of.) — Rc McNab 
& Daly (1862), 22 U. C. 11. 170.— 
Can. 

c. .] — SraorjLE r. R. (1886) 

1 13. C. R. pt. 2, 219.— CAN. 

d. Grand jurorn — Residence dk oc- 
cupaiion must be given .] — The omis- 
sion of the resldeuocMt & occupations 
of graml Jurors in the list dc in the panel 
are sufficient grounds for quasliing an 
indictment for feUiny. — R. v. Bklyka 
( 1854), 2 N. H. R. (James) 220.— CAN. 

•. Drafting panel — Whether fee 
payable. h-He Poushktt Sc Lambton 
guABTKR 8BUBiUNtt (1863). 22 U. 0. R. 
412.— CAN. 
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Juries. 


Part V. — Summoning of Jurors. 


Sect. 1. — IN GENERAL. 

See 1825 Act, ss. 22-26 ; 1862 Act, e. 11 ; 1870 
Act, 88. 19 & 20 ; & C. L. P. Act, 1852 (c. 76), se. 
105-107. 

13. In the High Court of Justice — Whether for 
any particular Division.] — Jurymen are now sum- 
moned to serve in the High Ct. of Justice & not 
in any particular division of it. — Pearson v. 
Fisher (1875), 1 Char. Pr. Cas. 1. 

14. Person exempt summoned — Whether action 
lies against sheriff.] — R. v. Percival (1665), 
1 Sid. 243 ; 82 E. R. 1083. 

Armotalion : — Mentd. K. v. -Tuchiti (1704), 2 Ld. Raym. 
1001 . 

Jurors owing suit of court.] — See Copyholds, 
Vol. XIII., p. 101, No. 1285. 

Enforcement of attendance.] — See Copy- 

holds, Vol. XIJI., p. JOl, No. 1205. 

Number of Jurors.] — See 1825 Act, s. 22; 
County Common Juries Act, 1910 (c. 17), s. 1. 


Sect. 2.— BY WHOM SUMMONED. 

SuH-SECT. 1 . — By the Sheriff. 

See 1H25 Act, ss. 12- 15. & ss. 40-12 ; C. L. P. ' 
Act, 1852 (c. 70), ss. 104-107 ; & 1870 Act, s. 10. 

15. Where sheriff party to the cause.] — 8tan- 
TON V. Suliard (1699), Cro. Eliz. 054 ; 78 E. R. 
893. 

Annotaiion : — Hentd. Montague v. l)avio‘<, Honachi, 1101 1] 

2 K. B. 505. 

Other of two sheriffs.] — Sec Coroners, 

Vol. XIll., p. 237, Nos. 57-59. 


18. Fee for summoning Jury — Right to — 
Cause tried by judge alone.]“A cause set down in 
the jury list entitles the sheriff to his fee for sum- 
moning the jury, even though taken by the judge 
alone. — B lackburn v, Blackburn (1907), 61 
8ol. Jo. 345. 


Sub-sect. 2. — By the Coroner. 

Where sheriff interested.!— See Coroners, Vol. 
XITI., pp. 236-238. 

19 . What constitutes interest.]— A venire 

facias shall be awarded to coroners upon a 
surmise that pltf. is servant to the sheriff. 
CiiAM V. Matthew (1597), Cro. Eliz. 581 ; 78 E. R. 
824. 

20. Jury wrongly summoned by coroner — 
Whether ground for new trial.] — Where a venire 
facias wim awarded to the coroner where it ought 
to liave been awarded to the sheriff ; it was held 
not to be remedied by any of the statutes. — 
Baynham’s Case (1588), 6 Co. Rep. 36 b ; 77 
E. R. 108. 

Arivotalions : — Refd. Blackaniore’H Case (1610), 8 Co. Rep. 
lou a ; Eire v. Banuewter (1618), Hut. 24. 


SuB-HKCT. 3. — By Elisors. 

21. Where sheriffs & coroners of interested 
parties.] — Holland v. Heron (1752), Barnes, 
465 ; 94 E. B. 1006. 

See, qenerally. Coroners, Vol. XIII., p. 237, 


Sub -SECT. 4. — Other Cases. 

22. Bailiff of liberty — Bailiff to obey precept 
of sheriff.] — By letters patent reciting that the 
liberty of H. was an ancient liberty, & that the 
lords were bailiffs of the same, & had exercised 
returns & (jxecutions of writs & processes within 
the libeity, the King granted to A. B. his heirs & 
assigns, that ho should have within the liberty of 
H. the return & execution of all writs, processes. 


16. Writ addressed to sheriff — Whether Nos. 01-01. 

sheriff can take advantage of.] — The sheriff cannot 
take advantage of the venire facias being directed 
to him in his own caus(\ — Loader v. 8amwell 
(1019), Cro. ,lac. 551 ; 79 E. R. 472. 

Writ addressed to coroners.] — See, gene- 

raJly, Coroners, Vol. XIII., pp. 23(5, 237. 

17. Delivery of process to sheriff — Time for.] — 

TJie jury process must bo sent to the slieriff, in 
tlie case of common jurors, ton days, k>, in the case 
of special jurors, three days at the least before the 
commission day, at the Assizes. — Charlton v, 

Burfitt (1832), 1 Moo. & 8. 450. 


PART V. SECT. 1. 

f. Time fur 8umtrum\ng~ Six days 
before time for appear unce ,] — Nfav 
Brunbwk'k Rr. Co. v Murray (1878), 
18 N. B. R. (2 P. & B.) 43.— CAN. 


PART V. SECT. 2. SUB-SECT. 1. 


16 i. IV here sheriff party to the 
caiise .] — It is no objection on tho part 
of tho sherllT, in an action against 
him, tliat a Jury have btMui Bummoned 
by himself, & not by tho coroner. — 
Ainslik V . Rapklje (1847), 3 U. C. R. 
275.— CAN. 

16 ii. .] — Where the BhorllT is 

inlorestod eoino Indifferent person 
niipoinU'd by tho ot. must Btrike tho 
jury.— Clandinan v. Dickson (1851), 
8 iJ, C. R. 281.— CAN. 

16 ill. ,1 — Semble : at common 

law the coroner is tho proper officer 
tn empanel the Riry in a trial in which 
tho high sheriff is a partj . — Pickering 
V. Thompson (lUll), 45 1. L. T. 212. 


16 Iv. .) — Wkykr V . Wkykr 

1864), 23 L. T. O. S. 12.— IR. 


g. TT7<ere arrest directed by sheriff.] 
— It is no ground for quashing an In- 
dletiueut that some of tho grand jury 
wore related to the oflioerB who 
arrested prisoner, neither is a sheriff 
disqualified from selecting & Burn* 
inonlng the grand Jury, nocauso he 
directed tho arrest. — R. v. Maii.uoux 
^m6). 16 N. B. R. (3 Pug.) 493.— 


h. Fee for summoning jtiry — 
Amount o/.}— The sheriff of H., for 
many years, since 1863, had charged 
for the panel of jurors for both the 
county ct. & sessionB, & mileage for 
Rummonlng each Juror according to 
the distance from tho ct. house to his 
rt^idenee, without reference to the 
distance actually travelled to BorAc 
all : — HrUl : the sheriff was entitled 
to charge for both panels, but only to 
mileage for the distance actually 
travelled to summon all tho jurors. — 
Hairimani) County Oorpn. r. Martin 
(1860), 19 U. C. R. 178.— CAN. 

J. .) — Rc Davidson 3c 

Miller (1864), 24 tJ. C. R. 66.— CAN. 
It. .] — jic Davidson & 


Waterloo County Quarter Ses- 
sions (1863), 22 U. C. R. 405.— CAN. 

l. When paycdtlc .] — The sheriff’s 

fees attach w hen a portion of the duty 
has been done, & he Is in no default 
but stands ready to perlorm the 
remaining part when required with- 
out additional fee. — Walsh v. Oormack 
(1850). 3 Nfld. L. R. 168.— NFLD. 

m. Special direction to sheriff — When 
necessary.}— T ahakav. Russell (1902), 
9 B. C. R. 336.— CAN. 

n. Sheriff of Toronto.]— Held : since 
24 Viet., c 53, the sheriff of the county 
of tho city of Toronto, not the high 
iMilltff, is entitled to be selector of, 
3: to ballot for 3c erummon, the jurors 
for cts. held in the city.— Toronto 
City (Sheriff) t». Toronto Cmr (Re- 
corder) (1867), 26 U. C. R. 34S, — 
CAN. 


PART V. SECT. 2, SUB-SECT. 8. 

o. Jn criminal case .) — In a criminal 
case, the jury process may be directed 
to ellsore. — R. r. Dickson (1832), 
Ale. & N. 113.— m. 
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& precepts of His Majesty, by the lords’ proper 
bailiffs, officers, ^ ministers, so that no sherifl! 
of the King, his heirs or successors, should enter 
into the liberty to execute anything, unless it 
touched His Majesty or his Crown, or in default 
of the lords’ bailiffs & officers. The bailiffs of 
the liberty had regularly attended the quarter 
sessions, made returns of the jurors resident 
within the liberty : — Held : the bailiff of the liberty 
was bound in obedience to the precept of the 
sheriff, to summon the jury within the liberty, to 
attend the quarter sessions. — R. v. Jaram (1825), 
4 B. & O. 602 ; 7 Dow. & By. K. B. 163 : 3 Dow. 
& By. M. C. 361 ; 107 E. B. 1218. 

See^ now. Sheriff’s Act, 1887 (c. 65), s. 34 ; Txical 
Government Act, 1888 (c. 41), s. 48 (1). 


Sect. 3.— WHENCE SUMMONED— VENUE. 

See R. S. C.. Ord. 36, r. 1, & r. 10. 

23. Where whole county concerned— Trial by 
a jury of neighbouring county.] — Where a whole 
county is concerned in a trial, it shall bo by a jury 
of a neighbouring county. — ^A non. (1701), 12 Mod. 
Rep. 503 ; 88 E. R. 1477. 

24. Non-repair of county bridge.] — 


On an information against a county for not 
repairing a bridge the A.-G. may try the cause in 
any adiacent county & award the venire either to 
the body of that county or to tlie vicinity of any 
particular place therein. — R. v, Wilts (In- 
habitants) (1704), 6 Mod. Rep. 191 ; 87 E. R. 
940. 

Annotation : — Mentd. U. r. Cumberlaiul (1795), 6 Torm Rep, 

194. 

25. Local prejudice— Local custom In question 
— Impartial trial unlikely — Jury from Middlesex to 
save expense.] — Thanet (Kart.) v. Paterson 
(1738), Barn. Ch. 247; West temp. Hard. 454; 
27 E. R. 632, L. C. 

28. Jurors of county interested — Jury chosen 
from districts unaffected.] — Where an impartial 
trial cannot be had by retison that the piKiperty in 
dispute extends over a very large portion of a 
county, & consequently a great number of jjersons 
from whom the jury would bo chosen are iuter<*sted, 
the ct. will order the jury to be chosen from those 
hundreds in which flieiv is no reiison to suppose 
that they are inti'resti'd. — A.-G. i>. UALJ.EnT 

(1848), 11 E. T. O. S. 151. 

Change of venue — In criminal matter.] — See 
Criminal Law. Vol. XIV., pp. 150, 151. 

In civil matters.]— iSre R. H. C. Ord. 36, 

Practice. 
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Sect. 1.— IN GENERAL. 

27. For what purposes ordered — Assessment 
of damages— On issues of law & fact.] — Where 
issues are joined in fact & in law on the same 
count, & pltf. obtains judgment on the issue in 
law, aV: then proceeds to try the issue in fact, the 
jury pi’oceas must be awarded to assess damages 
on the issue in law as well a.s to try the issue m 
fact ; although the latter issue goes to tin* whoh* 
caust* of action in the count. Where pltf. in such a 
case delivered an issue A notice of trial with a 
venire only to try the issue in fact ; although the 
latter issue goc^s to the whole cause of action in the 
count, the ct. set them aside for irregularity, with 
costs. — Godrinoton V. Lloyd (1838), 8 Ad. A El. 
4 49 ; 1 Per. A Dav. 157 ; 1 Will. VN'oll A If. 672 ; 
8 L. J. Q. B. 41 ; 1 12 E. R. 909. 

Annotaiiorui : — Raid. (Jretrory r Brunswick (1840), 3 C. 11. 
481. Hantd. Grt*cn v. El«rio (1843), 5 (J B 99 ; Bundle r. 
Little (1844), 6 g. B. 174; Colktt v. FosUr (18.'>7), 20 
L. J. Kx. 412. 

Action for penalty for breach of 

covenant.] — See No. 28, post. 

On Judgment In default.] — Sec 

Damages, Vol. XVIJ., pp. 163, 104. 

Assessment of arrears of tithe rentcharge.] — 

See No. 35, post. 

In criminal matters — Whether accused 

stands mute of malice.] — See Criminal IxAw, Vol. 
XIV,, p. 249. Nos. 2420 et seq. 

On plea of pregnancy.] — See Sect. 5, 

post. 

Coroner’s inquests — Super visum corporis.] 

— See C0R024KRS, Vol. XIII., pp. 241 cf sea. 

On fires.] — See Coroners, Vol. XIII., 

p. 261. 


On treasure trove.] - <SVe Coroners, 

Vol. XITI., p. 236. 

Whether necessary.]-- *S'ee Con- 
stitutional liAW, Vol. XL, p. 588, No. 888. 

Inquiry as to title to property taken In 

execution.] — See Execution, V’ol. XXL, p. 510. 

Under Sewers Act, 1833 (c. 22).] See 

8J2WERH A DkAINH. 

Under Highways Act, 1835 (c. 50), s. 80 - 

Stopping-up highway as unnecessary.] See 
Highways, Vol. XXVI., p. 481, No. 1958. 

28. When necessary — Assessment of damages 
—Action for penalty for breach of covenant.) -- 
8 A 9 Will. 3, c. 11, 8. 8, wliich enacts “ that in 
actioiiB on any penal sum for non-i8*rformance of 
c ovenants, (*tc., pltf. may assign £W4 many breaches, 
c'tc'., A if judgmemt sliall be given for pltf. on 
nihil dveit jiltf. may suggest on tlie roll as manv 
breaches, etc., as ho sliall think 4it, upon which 
shall issue a writ to the sheriff to summon a jury 
before the justice of assize, etc., to inquire, etc., 
A to assess the damages,” etc*., is compulsory on 
pltf. A he cannot entc»r up judgrinmt for the whole 
penalty on a judgment by default, as he might 
have done at c'ommon law.- — Roles v. Rose well 
(1791), 5 Term R(*p. 538 ; 101 E. R. 302. 

AnnotaivniH .—KbUl. Wulrot v. Gouldlng (1799). 8 Term 
Hep. 12«. Mentd. Loo d, Jorsoy u Smith (1819), 7 Price, 
281 , Jones V. ilarrtson (1851 ), 17 L. T. O. H. 41. 

29. Constitution - Whether limited to twelve 
Jurors — Inquest of office.) - In inquests of office 
there may bo more or lf*8s than twelve jurors. — 
King v. Fitch (1635), Gro. Car. 414 ; 79 E. R. 
959. 

80. .] — York (Duke) v. Oates 

(1684), 10 State Tr. 125. 


formed preconceived opinions — Action 
oQainst iMjrtAu/h council — Jury panel 
laraely draum from residenle dr burgesstM. J 
— Hmith r. IfirvKJtCAiiaiLL Corps. 
(1912), 32 N. Z L. U. 47.~N.Z. 


PART V. SECT. S. 

Injury sumnumed from tteo counties 
-^ProdamaHon separaHng counties for 
purposes — Precept subseguentty 


ismed to united counties — Hut before 
proclamation enforced. } — K . v. K kn skvy 
(1867), 26 U. V. It. 326 --CAN. 

S Likelihood of jurymen hairing 
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Sect, 1. — In general. Sect, 2; Svb-aecte, 1 d: 2. 
Sects, 3 cfc 4.j 

81. .1 — A writ of inquiry though 

executed by thirteen jurors is good. — Cheston v, 
Crawijejy (1741), 7 Mod. Bep. 460 ; 2 Stra 1169 ; 
87 E. B. 1360. 

82. Necessity for twelve jurors.] — 

Twelve jurors must appear on record. — B. v, St. 
Michael, Southampton (Inhabitants) (1770), 
2 Wm. Bl. 718 ; 96 E. B. 421. 

83. Right of challenge.] — Anon. (1703), 

6 Mod. Bep. 43 ; 87 E. B. 806. 

34. Disqualification— Prisoners for debt.] 

— The ct. set aside an inquisition taken on a writ 
of inquuy, because some of the jury wore debtors 
in prison, & taken out of custody for the purpose 
of attending. — Stainton v, Beadi^ (1791), 4 
Terra Bep. 473 ; 100 E. B. 1126. 

Annotaiimi ; — Mentd. Bull v. Plukus (1838), 2 Jiir. 250. 

35. How obtained — Whether on ex parte 
application — Assessment of arrears of tithe rent- 
charge.]— Under Tithe Act, 1836 (c. 71), s. 82, 
where the half-yearly payment of rentcharge on 
land shall be in arrear, & unpaid for the space of 
forty days, & there shall be no sufficient distress 
upon the premises liable to the payment thereof, 
it shall be lawful for any judge of Her Majesty’s 
cts. of record at Westminster, ui)on an affidavit 
of the facts, to order a writ to issue to the sheriff, 
requiring him to summon a jury to assess the 
aiTears of the rentcharge remaining unpaid, & 
to return the inquisition thereupon taken to some 
one of the superior cts., etc. ; — Held : such order 
could be made on an exp. application to the judge. 
— He Hammersmith BBNT-f’HAuuE (1849), 4 
Exch. 87 ; 7 i)ow. & L. 41 ; 19 L. J. Ex. 66 ; 14 
L. T. O. S. 85 ; 13 J, P. Jo. 409 ; 164 E. B. 1136. 

Annotations : — Reid. Mot. lly. v. Tnrnharii (1863), 14 C. B. 
N. S. 212. Mentd. Abley v. Dale (1850), 10 C. B. 02; 
Buchanan v. Kiunlng (1851), 2 h. M. & P. 526 ; Cooper 
V. WandHworth DiHtrict Board of VVorkw (1863), 14 
C. B. N. S. 180 ; J{. v. ChoHlilro hlnoH (’oiunillttHi (1873), 
L. U. 8 g. B. 341 ; Wood v. Woad (1874), L. K. 9 Exoh. 
190. 

36. Presentment — Whether a “verdict.’’] 

The word “ verdict ” strictly means a verdict 
upon the trial of an issue ; but in common jiar- 
lance, it is applied to the finding of a jury upon an 
inquisition of damages, A is so us(‘d in Lord 
Denman’s Act (Crksswell, J.). — Beed r. Siiitun- 
8ULE (1849), 7 C. B. 630 ; 6 Dow, A L. 707 ; 
Cox, M. A H. 226 ; 18 L. J. C. P. 225 ; 13 L. T. 
O. S. 96 ; 13 Jur. 497 ; 137 E. B. 250 ; sub worn. 
Beid V. SimuBsOLE, Bob. L, A W. 15 ; sub iwrn. 
Bead v, Bhuubsole, 13 J. P. 286. 

AnfudatUms .—Reid. Prow V. Squire uo.m;, iu jj. uiz. 
Mentd. slater v. Muckuy (1849), 8 C, B. 553 : Abley v. 
Dale (1852), 21 L. J. C. P. 104. 


87 . Admissibility as evidence.] — In an 

action for insecurely keeping a mining shaft, issue 
was joined on deft.’s possession of the shaft. 
Deft, had stated, that if a miner’s jury should say 
it was his, he would remunerate pltf. The miner’s 
jury gave their verdict in writing, that the shaft 
was in the possession of deft.: — Held: (1) the 
finding was admissible in evidence, on the principle 
on which admissions made by a third person to 
whom a party refers are admissible ; (2) as the 
instrument did not, on the face of it, purport to be 
an award, an award stamp was unnecessary. — 
Sybray V. White (1836), 1 M. AW. 435 ; 2 Gale, 
68 ; Tyr. A Gr. 746 ; 5 L. J. Ex. 173 ; 150 E. B. 
504. 

Annotatwns : — As to (2) Reid. Carr v. Smith (1843), 5 Q. B. 
128. Generally, Mentd. Barnes v. Ward (1850), 9 C. B. 
392 ; Williams v. Groucott (1863), 4 B. & S. 149. 

See, generally, Evidence, Vol. XXII., pp. 80 
et seq. 

38. Whether subject to stamp duty as an 

award.] — Sybray v. White, No. 37, ante. 

See, generally. Arbitration, Vol. II., pp. 531, 
532. 


Sect. 2. — GRAND JURIES. 

Sub-sect. 1. — In General. 
Qualification.] — See 1825 Act, s. 1 ; A Sex 
Disqualification (Bemoval) Act, 1919 (c. 70). 

3j. Whether limited to freeholders.] — 

Grand Jury must be freeholders ; but to what 
amount is uncertain. — Blunt’s Case (1595), Cro. 
Eliz. 413 ; 78 E. B. 6.55. 

40 , — .] __A person may serve on the 

(Band Jury although lie is not a freeholder. — 
Anon. (1810), Buss. A By. 177 ; 108 E. K. 747, 
C. C. B. 

AnrLotation .— Refd. 11. r. Dnffy (1848), 4 Cox, C. C. 172. 

41 , Irish peer.] — An Irish peer ought not 

to Wirve upon a Grand Jury unless he is a member 
of the House of Commons. — Irish Peer’s Case 
(1806), Buss. A By. 117 ; 168 E. B. 713, C. C. R. 

Number.]— <SVc Criminal Law, Vol. XIV., pp. 
237, 238, Nos. 2244, 2245. 

42, Jurisdiction — Conditions precedent — Pro- 
secutor bound to prosecute.] — The binding over 
to prosecute, which is necessary to ^ve the Grand 
Jury of the Central Oiminal CJt. jurisdiction in 
certain cases of misdemeanour, under Central 
Criminal Ct. Act, 1834 (c. 36), s. 13, must take place 
before a magistrate, etc., previous to the session 
of that Ct. A cannot be done by the d). itself. — 
B. V. Carlton (1834), 6 C. A P. 651 ; 2 Nev. A 
M. M. C. 620. 

Aniu>taiion .—'Expld. H. v. Grcfforv (1845), 7 Q. B. 274. 


PART VI. SECT. 2, SUB-SECT. 1. 

r. Qmiliflcation ■ — Alien.] — An alien 
Is dlsqualltled from acting as a firraiid 
Juror. — H. v. Davies & Millidgb 
(N o. 3) (1893), 19 V. L II. 209.— AUS. 

t. (’oronrr.l—A coroner Is not 

disQualihod by conimon law from 
serving on a grand Jury, nor by 
statute from serving on the grand juiy 
of tlio county of the city of Dublin. — 
He Nowlan (1839), 2 Jebb A S. 1 : 2 
I. L. K. 7.— IR. 

a. J)istant rehUive of defend- 

ant.]— A true bill being found against 
deft, for libel, deft, moved to have 
same quashed on the gi*ouud that one 
of the grand Jurors who found the bill 
was of affinity to deft. In the seventh 
degree : — Held : not sufficlont to quash 
an Indictment. — K. v. Lawson (1888), 
2 P. B. 1. 398,— CAN. 

b. Objection on grounds of pre- 


judice.] — The question as to whether 
or not a grand Juror is pr^dudicA^d, is 
for the Judge of assize to decide, & 
his decision cannot bo reviewed on a 
stato<l case — It. r. Haveh (1903), 11 
B. C. U. 4 ; affg. (1902), 23 C. L. T. 
342 ; 9 B. V. H. 574. -CAN. 

0. Political prejudu'e.] — Deft. 

was indictod tor riot during which 
the Orange Lodge In C. had been at- 
tacked & damaged. On the grand 
Jury wliioh found the bill against deft, 
were some Orangemen, thougli It did 
not appear tliat, beyond being members 
of the assocu., they had any personal 
interest in the hall : — Held : the 
Orangemen, as such, were not dis- 
qualUied to act as grand Jurors. — R. r. 
COUJNS (1878), 2 I>. K. 1. 249.— CAN. 

d. Grand juror proaecxdor — No 

pwticipatian in trial — But name on 
caption.}— Affidavits showing that pro- 
secutor was not present w’hen the bill 


wjis found by the grand Jury, & took 
no part iu the matter, were not 
received, his name appearing as one 
of the Jurors in the caption of 
the Indictment as returned on the 
certiorari. — R. v. Cunard (1839), 2 
N. B. R. (Bor.) 500.— CAN. 

e. Numb€r.]~U. v. Cox (1898), 31 
N. S. R. (19 R. & G.) 311.— CAN. 

f. .] — ITpon the sheriff summon- 
ing tliirteen grand Jurors, Jurors Act, 
Sehed. B is complied with in that 
portion of British Columbia to w’hlch 
ft applies. — R. V. Bonnkb (1913), 18 
B. C. R. 454.— CAN. 

g. .] — In a county where twelve 

grand Jurors are required to concur 
in the finding of a true bill, the Ct. of 
Appeal must assume, in the absence 
of evidence to the contrary* that a 
true bill returned by the grand Jury 
was so found by the requisite number. 
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43 . .] — It is not necessary tiiat 

the performance of any of the conditions specified 
in Vexatious Indictments Act, 1859 (c. if), s. 1, 
should be averred on the fact of the indictment, or 
proved before the petty jury. — Knowxdbn v. R. 
(1864), 6 B. & 8. 532 ; 4 New R^. 208 ; 33 
L. J. M. C. 219 ; 10 L. T 691 ; 29 J. P, 6 ; 10 Jur. 
N. S. 1177 ; 12 W. K. 957 ; 9 Cox, C. C. 483. 


Amwtaiiana Boaler r. R. (1888), 57 L. J. M. C. 85. 

Colud. II. V. ^Uer, {1910J 1 K. B. 364. Befd. R. v. 
Cuthbert, Brown & NoA^Tiian (1867), 31 J. 1*. 455. 

44. Accused bound to appear.] — 


Knowlben V. B., No. 43, ante, 

45. Liabilities of Jurors — No liability in respect 

uty.] — Agard i’. Wilde (1617), 
_ , „iE. K. 1251. 

See^ further. Criminal Law, Vol. XIV., p. 238, 


Nos. 2251,2252. 

46. For misconduct — Refusal to find true 

bill.]— R. v. WiNDUAM (1007), 2 Kcb. 180; 81 


E. R. 113. 


47. Suspension under Grand Juries (Suspension) 
Act, 1919 (c. 4).]— R. v. Holmen, [1918] 2 K. 13. 
801; R. r. Knowles (1918), 34 T. L. R. 410; 
R. r. McLain, R. v. Barr (1922), 91 L. J. K. B. 
602. 


Act exjyircd on Dec. 23, 1921. 
The cases decided thereunder arc therefore set out 
in the Jorm in which they appear above. 

Power to dispense with at quarter sessions- - 
Where no business.]— See Criminal Art, 

1925 (c. 80), 8. 19. 

48. Evidence — Admissibility of secondary evi- 
dence.] — If on an indiotnient for forgery being 
presented to the Grand Jury, it appear that ilie 
forged instrument cannot be produced, eitlier from 
its being in the liands of prisoner, or from any 
other sidfieiimt cause, the Grand J ury may receive 
secondary evidemee oif its contents. 

An indictment for forgery being presented to the 
Grand Jury, a witness declined produce certain 
deeds before them : -Held : if the deeds form a 
part of the evidence of the witness’s title to his 
own estate, he is not compellable to produce 
tliem, but that, if they do not, the (trand Jury may 
compel their production. — R. v. Hunter (1829), 
3 C. A l\ 591. 

Annolatum : — Hentd. Re Young (1H17), 9 L. T. (>, .S. 304. 

See, generally. Criminal Law, Vol. X\'., pp. 238 
ct seq, 

49. Finding — Nature of.] — Strictly speaking 
the whole finding of the Grand Jury, from first to 
last, conKtitut<‘s but one indictment against all 
tlie persons who have committed all th<‘ otTences 
therein presented. — R. v. Heywood (1801), Ijc. 
A Ca. 451 ; 33 L. J. M. C. 133 ; 10 L. T. 401 ; 
28 J. P. 375; 12 W. R. 701; 9 (V»x, C.C. 179; 
109 E. R. 1408, C. C. R. 

Mentd. H. r. Liilott (lOOS). 00 L. T. . 


K r. Lockett, Grissard, Qutwlrth & Sllvonnan, [1914] 
2 K. B. 720. 

See, getterally, Criminal Law, Vol. XV., pp. 240, 


Sub -SECT. 2. — ^Members op Grand Jury as 
Witnesses. 

50. For what purposes evidence admissible — 
As to evidence given.]— Anon. (1040), Olay. 84. 

61. Indentlty of party.]— Sykes r. Dun- 

bar (1799), 2 Selwyn’s N. P. 13th od. 1015. 
Amu>(aiions : —'M.enid. I'urocl t\ McNamara (1808), 1 Camp. 
109 ; WlllaiiB r. Taylor (1820), 3 Moo. 8: l\ 350. 

52. — — As to number of grand Jurors.] — 

The caption of tlie indictment on which deft, had 
been convicted was drawn up by the clerk of the 
peace from the minutes of sessions, A I'c turned 
with the indictment to the ('rown Ofiiee. It 
stated the presentment to be made by tl^e oatlis of 
A. 13., C. 1)., etc., naming twelve grand juixirs, A 
others, good A lawful men, etc*. A rule was 
obtained, with a view to a writ of error, calling on 
the clerk of the peace to show cause why the 
caption should not be amended by inserting tlio 
true names A number of the grand jury sworn : — 
Held : the et. would refuse to receive an atlldavit 
from a grand juryman as to tlxo number of grand 
jurors or what passed in th(^ grand jury room. — 
H. r. Marsh (1837), 0 Ad. A KI. 230 ; 2 liar. A W. 
300 ; 1 Nev. A V. K. B. 187 ; Will. Woll. A Dav. 
150 ; 0 L. J. M. C. 153 ; 1 J. P. 245 ; 1 Jur. 38 ; 
112 K. R. 89. 

.tinu>t<yu>nf) : Mentd. O'Riion r. K. (1819), 3 Cox, (\ ('. 300 ; 

n. r. Yutoh (18h.;), 18 J. i*. 102. 

53. As to proceedings of Grand Jury.] - 

R. V. Marsh, No. 52, afiie. 

54 . Proof of identity of defendant— In 

action for malicious prosecution.] In action fur 
malicious prosecution, pltf. may call one of the 
Grand Jury, to prove that deft, was prosecutor 
on the indictment.' -Freeman v. Aickeli, (1823), 
1 C. A P. 135, N. P. ; subsequent proceedings 
(1824), 2 13. A C. 494. 


Sect. 3.— LUNACY JURIES. 

Sec Lunatics. 


Sect, 4.— CORONERS JURY. 

Where coroner acting In place of sheriff.] - 

See Coroners, Vol. XllL, p. 238, Nos. 73-75. 

Proceedings at inquests.) See (y’oitoNERs, Vol. 
XIII., pp. 213, 244, Nos. 137-105 ; pp. 247, 248, 
Nos. 201-220 ; pp. 251-200, Nos. 205 -410. 

Adjournments.] - - NVe Coroners, Vol. 
XIII., pp. 240, 247, Nob. 180-192. 


— U. V. SeiXTLFM (1913), 18 B. (\ 11. 
606.— CAN. 

h ConfftUxUhm of Cfrand Jury — Draft- 
ing dime by sheriff — by selrrtor.] 
— B. r. DuBois (1919), 30 B. C\ It. 
394.— CAN. 

k. Power to present for va{/ranry.] 
--Urantl JurlcH in Ireland are em- 
powered by Htututo to prt'Hont for 
va#rrancy, as well femaU^ a#, males. — 
it. r. Egan (1840), 1 Craw. & D. 338.— 
IR. 

l. Power to present for malic ions 
injuries ,} — The Grand Jury ha« full 
power to make a presootment for ooin- 
pensation for xnalieloiia injuries, al* 
though tho presentment for such 
injuries had bron thrown out at tho 
presentment sessions . — Re Jackson 
(1866), 10 Cox, C. C. 221.— IR. 


m. Object unt to yran/l jnri/r Ilow 
iiifuie,] — Tin* proper inode of obji^tlng 
to a grand juror is by nlea In abat ■ 
inent & not by eliallenge.- U. r. 
.SnKRii»AV (isil), 31 Stale Tr. 513, 
568, 572.— IR. 

n. Bills ignored by Grand Jury — 
Right of prosecidor to erpenHes .]- — 
M'lie!i the blllK are ignored bv the grand 
jury, no order can be made for a 
I>ro«i<*cutor’s oxpeiiMOH . — Re 1*kuhkcc- 
TOR’M Exitinsks (1825), Jobb, (T 6l 
Pt. Cas. 42.— IR. 

o. Bills rejected under influence of 
defendants.}— Infominiion grant wi l>e- 
causo two Grand Julie's liaei thrown 
out two bills of indictment against 
defts , under the influence of defts. — 
Anon. (1801), Rowe, 727. — IR. 

p. Grand juror acting as such after 


disrhargt.] Tlie (;i. of K. B. will not 
Httaob a grand Juror fur anything done 
bv him an a grand juror. If done 
while he was acting as a grand juror ; 
hut they wlJl atLaeli one who bad been 
a grand juror, for ui*ting as such after 
having Ixscn disehargeil. — U. v. Bakkk 
(1800), Howe, 603. -IR. 

q. Quaker on Grand Jury — Form of 
caidum.J — Where a Quaker Is upon the 
Grand Jury It Is enough to state in tho 
caption tliat the indictment has been 
found ** upon tho oath A afllrmation 
nt twelve gisid & lawful men, etc," 
without siaiing the names of the grand 
jurors or who were sworn, or who 
aflirmed, or showing that any of them 
was by his religious opinions entitled 
to be afflrmed. — R. v. 0*CoN^ELL 
(1844), 3 L. T. O. 8. 323.— IR. 
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Sect, 4. — Coroner^e jury. Sect, 6 <fc 0. Part VII, 

Sects, 1, 2 3 ; Sub-aecta, 1, 2 <fc SQ 


Verdict.]— Coroners, Vol. XIII., 

p. 247, Nos. 193-200 ; pp. 248-261, Nos. 221-264. 

Disbursements to Jurors.] — See Coroners, 

Vol. XIII., pp. 260, 261, No. 418. 

Quallflcation & exemption of Jurors.] — See 
Coroners, Vol. XIII., p. 243, Nos. 139-146. 


Sect. 5.— JURY OF MATRONS. 

55. In criminal matters — On plea of pregnancy 
atter conviction for murder — Time for plea.] — 
K. V, Thomas (1906), 70 J. P. Jo, 316. 

56. How constituted.] — R. v. 

Thomas (1906), 70 J. P. Jo. 316. 

57. Form of oath.] — R. v, 

Wycherley (1838), 8 C. & P. 262. 

58. .] — R. V, Thomas (1906), 

70 J. P. Jo. 316. 

59 . Professional assistance — How given.] 

— If a jury of matrons wish to have the evidence 


of a surgeon before they give their verdict, they 
should return into ct. Sd the surgeon should be 
examined as a witness in open ct. — R. v, Wyohbr- 
LEY (1838), 8 C. & P. 262. 

See, further^ Criminal Law, Vol. XIV., p. 830, 
Nos. 3448-3462. 

60. In civil matters — On writ de ventre 
inspiciendo.] — Petition for issue of writ de venire 

6ne B. was tenant for life of certain property, 
remainder to trustees for 1,000 years on trust to 
raise £3,000 for B.’s issue remainder to petitioners 
in fee. B. died & his wife who was then living in 
adultery represented herself to be with child by 
him. Writ ordered to issue the jury to he a 
jury of women. — ^Blakemore v, Blakemora 
(1845), 1 Holt, Eq/ 328 ; 71 E. R. 769 ; aub nom. 
Re Blakemore, 14 L. J. Ch. 336. 

See, generally, Descent, Vol. XVIII., pp. 11, 12. 


Sect. 6.— UNDER SEWERS ACT, 1833. 

See Sewers & Drains. 


Part VII ~J uries of Issue and Assessment. 


tSECi\ 1.— IN GENERAL 

See 1826 Act, s. 26. 

61. Number of Jurors — Must be twelve.]— 

The I jaw of the land is that matters of hw;t 
shall be tried by verdict of twelve men. — York 
(Arohbp.) & Sedgwick’s Case (1012), Godb. 201 : 
78E. R. 122. 


62. In inferior court— Whether for less 

than twelve good.l — A custom to try causes in an 
inferior ct. by six jurors instead of twelve is bad. — 
Tredymmock V, Perryman (1632), Cro. Car. 259 ; 
79 E. R. 827. 

Reid. TiMukins’H Cano (l«7r>), Frocm. K. B 
.S22 ; Vtiul V. Kiil^rht (17a2), Kol. W. 22;{. 

63. .] - A custom to try by 

six jurors [in an inferior cf-.J is good, if specially 
alleged. -Rocierhon v. ,Ja(^oh (1673), Freern. K. B. 
318 ; 3 Keb. 251 ; 89 E. R. 2.35, 

. . 1 A trial by six jurors 

[in an inferior ct.] is not good, ev(‘u by special 
custom.— Tomkins’s Case (1675), hYeom. K. B. 
322 ; 89 E. R. 238. 


55 . — — to try in 

inferior cts. by six jurors only is not good (Ray- 
mond, C..T.).— Paul v, Knight (1732), Kel. W. 
223 ; 25 E. R. 580. 


In county court.]— County Courts Act, 

1888 (c. 43), 8. 102 ; County Courts Act, 1903 
(c. 42), 8. 4. 

66. More than twelve entering box — Elimina- 
tion of surplus,]— When thirteen jurymen enter the 
jury box, one without answering to his name, & 
the mistake is undiscovered until about to be 
sworn, the practice is for the judge to decide wliich 


one out of the thirteen sliall quit the box. — 
O’Connor v. Lawson (1843), 1 L. T. O. S. 506. 

67. More than twelve sworn — Elimination of 
surplus.] — On the trial of a special jury cause at 
nisi priusy it being discovered, after pltf.’s case had 
commenced, that there were thirteen jurymen in 
the box, the judge discharged them, & directed that 
twelve of them should be recalled & sworn, which 
was done. Deft.’s counsel protested against this 
course, & withdrew from the cause, which was 
then taken as undtdtmded, & a verdict found for 
pltf. This ct. refused to set the verdict aside, 
& award a venire de yiovo, inasmuch as the judge 
who truHi the cause was correct in treating the 
proceedings with thirteen jurymen as a nullity, 
A in discharging them as soon as the error was 
disco vei-ed. 

If the juryman last called could have been 
ascertained, the judge should have directed him 
to leave the box, have continued the trial with 
the remaining twelve (Parke, B.). — Muirhead v, 
Evans (1851), 6 Exch. 447 ; 2 L. M. & P. 294 ; 
20 \u J. Ex. 211; 17 L. T. O. B. 65 ; 15 Jur. 385 ; 
155 E. R. 618. 

68. Jury resworn — Whether ground for 

new trial.] —Muirhead v, Evans, No. 67, ante. 


Sect. 2.— THE JURY PANEL 

See C. L. P. Act, 1852 (c. 76), ss. 106, 107 ; 
1870 Act. 8. 16 ; & 1922 Act, s. 5. 

69. Number — In criminal matters.] — Vane’s 


PART VII. SECT, 1, 

611. iVuTwfxv of iuror$ Mwtl ht 
O'Buikn t). 11. (1890), 26 
L. II. Ir. 461. — IR. 

81 li. — -.1 — Kinmear V, New 

Loan ^cMkroantiuc Aornoy 
Co. (1906). 25 N. Z. L. K. 784.— N.Z. 

. r. — — Order io summon nine. J — 
An order to Mummon nine jurors in not 
authorlaod by 47 Vlot. o. 14. 9 . 6 ; & a 
trial by a seleoted from nuoh 

Jurors « the twelve petit jurors is a 


nullity, — H. r. Knuusii (1892), 31 
N. B. n. 305.— CAN. 

t. Where less ihan twelve aujffi- 

eient .] — Hoaa v, FARluaJ. (189C), 4 
B. C. U. 634.— CAN. 

^ Westlake, 

11910] A. C. 197.— I. otM. 

b. Less than usual number — liy con- 
sent of parties .} — Loank v. Black, 
[1925] 3 D. L. R. 940.— CAN. 

0 . ,J — Bkqq & Co. V. 


Naujoks (1903), 23 N. Z. L. U. 565. — 


PART VII. SECT. 2. 

69 I. Number — In criminal matters.] 
— Where the sheriff had summoned 
twenty-six persons os petit Jurors, Sc 
the judge struck off the lost five names 
on the list : — Held : the Bummoning 
of the additional number did not 
vitiate the panels Sc the last five names 
were properly struck off. — R. v. 



Pabt VII. — JuBiES OF Issue and Assessment. 


219 


Cask (1662), Kel. li ; 6 State Tr. 120 ; 84 B. B 
1060. 

AnnoUaiont Bellew's Case (1673), 1 Vent. 254 

R. r. Pre^n-on-the-Hill (1736), Lee temp. Hard. 249 , 
Edmonds* Case (1821), 1 State Tr. N. S, 785 ; R. v. Ri^ 
ft Hayes (1846), 8 L. T. O. 8. 238 ; R. e. Dowling (1848), 
3 Cox, C. C. 509. 


70 , Second panel — Jury from flrsi 

panel disagreeing.] — A new panel of seventy two 
jurors may be ordered by the judge to sum- 
moned during the assizes, &> a conviction for 
felony by a jury selected therefrom, ^ter chal- 
lenging, though more than forty-eight is valid.- 
11. vTc^ppeb (1837), 2 Mood. C. C. 18, C. C. R. 

71. Right of defendant to copy of panel.]- 
The law Slows deft, a copy of the panel, to provide 
himself for his challenges. — Anon. (1069), 1 Mod 


Rep. 15 ; 86 E. R. 695. 

72. Right of accused to copy df panel — On 
charge of felony.] — On a trial for felony prisoner 
is entitled to have the indictment read over slowly 


once, & once only. Prisoner is not entitled to a 
copy of the jury panel ; a juror cannot be examined 
on the voir dire without cause being first shown. — 
R. V. Dowling (1848), 7 State Tr. N. S. 381 ; 12 


J. P. 678 ; 3 Cox, C. C. 509. 


Annotation Mentd. R. v. Meany (18C7). 15 W. R. 1082. 


On charge of treason .] — See Criminal 
Law, Vol. XV., p. 630, Nos. 6673-6677. 

73. Right of accused to have panel read over.] 

— R. V. Lacey, No. 91, post. 


Sect. 3.— VIEW BY JURY. 

Sub-sect. 1. — In General. 

Sec 1825 Act, ss. 23, 24 ; C. L. P. Act, 1852 
(c. 76), 8. 114 ; &; R. S. 0. Ord. 50, rr. 3, 4 5. 

74. Viewers must sit on Jury at trial.] — Defts. 
had obtained a rule for a view', which was accord- 
ingly had, but upon the trial coming on at the 
assizes all the viewers were empanelled & engaged 
in trying a cause in another ct. As this, liowever, 
was the last cause on tlie list, the learned judge, 
against the consent of defts., determined upon 
trying it, <fe other jurors were empanelled instead 
of the viewers, & a verdict was returned for pltfs. : 
— Held : this was a mistrial, a rule for a new 
tiial was accordingly made absolute. — Kingston 
Union Guardians v. Landed Estates Co., Ltd. 
(1873), 28 L. T. 644. 

76. View In county other than county of trial — 
Whether allowed.] — The ct. has no power to order 
a sheriff of one county to take the jury to have a 
view in another county. — Malins v. Dunraven 
(1845), 1 New l>ract. Cas. 220 ; 5 L. T. O. S. 09 ; 
9 Jur. 690. 

76. Jurisdiction of court to order.] — 

Stoke v. Robinson (1889), 6 T. L. R. 31, D. C. 

In criminal matters .] — See Criminal Law, 

Vol. XIV., p. 304, Nos. 3200, 3201. 

77. Costs of view.] — Pltf. in trespass for 
breaking his close, who recovers less than 40«. is 
not entitled to costs of increase merely because 
a view was granted, before trial, though upon the 
application of deft. — ^Flint v. IIill (1809), 11 
East, 184 ; 103 E. R. 974. 

78. .] — The costs of a view cannot be 

allowed, unless the writ contain the name of a 


shower appointed by deft, as well as by pltf. — 
Taylor k Thompson (1831), 7 Bing. iOB; 6 
Moo. & P. 255 ; 9 L. J. O. S. C. P. 104 ; 131 E. R. 


Sub-sect. 2. — When and How Granted. 
See R. S. C. Ord. 50. r. 5, 

79. When granted — In civil matters — IVhere 
model can be produced.] — In an information for 
duties against the proprietors ot a glass manu- 
factory the ct. will not grant a view of the premises 
where the question may be tried by the production 
of a model. — A.-G. v. Green (1814), 1 Price, 130 ; 
145 E. R. 1354. 

80. — ^ Action for work & labour.] — 

Deft, being sued in nssumpsUy for work done by 

E ltf. as a carpenter & bricklayer, for bell 
anging, painting, & papering done to defi.’s 
house, applied to pltf. to appoint a shower on his 
part, for the purpose of a view by the jurors ; &, 
on pltf. *8 refusal, obtained a side bur rule for a 
view which contained the name of deft.’s shower 
only, w'ith blanks for the time & place of Iho 
meeting of the jurors : — Held : this was not a case 
for a view, & the side bar rule must be set aside. — 
Stones r. Menhem (1848), 2 Exch. 382 ; 17 

L. .T. Ex. 215 ; 154 K. K. 641. 

81. Benefit doubtful — Infringement 

of easement of light.) — The boneht of sending a 
case of this kind [infiingernent of light] to a jury 
is doubtful. The jury can contribute nothing but 
the view ; their view is likely to l)(‘ prejudiced, 
since iliey see only tlie existing state of the light, 
which may be equal to the ordinary state of the 
light in tlie neighbourhood. — Dent v. Auction 
Mart Co,, Pilgrim r. Same, Mercerh’ (’o. v. 
Same (1866), L. K. 2 Eq. 238 ; 35 L. J. Ch. 556 ; 
14 L. T. 827 ; 30 J. P. 061 ; 12 Jur. N. H, 447 ; 
14 W. R. 709. 

Annotations : — Mentd. Marlin r. Hoadon (1866), L. II. 2 Kn. 
42.') ; Sonior v. J’avvHon (liiOO), L. K. 3 Kq. ; Caloroit 
V. Timmpflon (1807), 15 W. U. 387 ; Lanfranchl v. Miwkon- 
zio (1867), L. H. 4 Kfj. 421 ; LuHCOinbo v. Stour (1867), 
17 L. T. 22U ; Roadol v. Rorry (1808). 19 L. T. 760 ; PotU 
V. Smith (1868), 18 L. T. 629 ; Kolk v. IVarHon (1870), 
23 L. T. 458 ; City of London Urowory Co. r. Tonnant 
(1873), 43 L. J. Ch. 457 ; DicklnHon r. Harhottlo (1873), 
28 L. T. 186 ; AynHloy u. Olovor (1874 ), L. R. 18 Kq. 544 ; 
Rcnnlnirton v. BrinHop Hall Coal Co. (1877), 5 Ch. 1). 769 ; 
Mooro V. Hall (1878). 3 Q. B. D. 178 ; Bryant v. Lufover 
(1879), 4 C. P. D. 172 : A.-(j. v. Queen Aune Garden & 
ManHlonH Co. (1889), 60 L. T. 759 ; Baew v. Grojfory 
(1890), 25 Q. B. D. 481 ; Dicker v, I’opham. Radford 
(1890), 03 L. T. 379 ; Warniii v. Brown, 1190()J 2 Q. B. 
722 ; Cowpor v. Laidler, [lOO.'t] 2 (^'h. 337 ; CoIIh v. Homo 
& Colonial .Stores, (1904] A. C. 179. 

In criminal matters.] — See Criminal Law, 

Vol. XIV., p. 304. 

82. How granted — Whether on motion ex 
parte.] — I’artios may if they pleiise obtain a view 
now under R, S. C, Ord. 50, r. 5, A they can do so 
BX p. where they have the consemt of the other side 
(Field, J.). — Pickard r. Great Northern Ry. 
Co., fl883] W. N. 194 ; Bitt. Rep. in Ch. 246. 


Sub-sect. 3. — Conduct of View. 

88. Whether evidence may be given.] — 

Whether land was parcel of one manor or another 


Mailloux (1876), 16 N. B R. <3 Pug.) 
493.— CAN. 

72i. Right of accused to oopv of panel 
— On florae of fetanyA — Re (^haktler 
(1905), 5 O. W. R. 574 ; 9 O. L. R. 
529.— CAN. 

72 IL .] — A prisoner In- 

dicted for felony in not entitled to a 


copy of the Jury panel, or to copies of 
the panels reiumod at former sch^Iohs 
of the ct. — K. V. Mitchkl (1848), 3 
Cox, C. C. 1.— IR. 

d. Order for extra panel — Ry lees 
than majority of jvdaeeA — Prisoner was 
tried by a jury called from an extra 
panel, the order for which was ' ^ 


by only three judges : — Ifet/l : the 
order was vaiid alt hough not signed by 
a majority of the judges. — R. r. Quinn 
(1878), 13 N. 8. K. (1 R. fc O.) 139.— 
CAN. 

PART Vll. SECT. 8, SUB-SECT. 8. 

SSL Whether evidence may he given.] 
— If any Infonnatlon pertinent to the 
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Sect, 3. — View by jury : Svb-eect, 3. Sects. 4 6 : 

Sub-sects. 1 A.] 

was in issue, the jury were ordered to view the land 
& that upon the view no evidence should be given 
them, but non obstunte evidence was given to some 
of them. When they came to be sworn they were 
challenged therefor. Those who had not received 
evidence were sworn & two of them were appointed 
triers to try if the others who were challenged were 
indifferent or not. The jurors who had disobeyed 
the directions of the ct. were fined. Pltfs. were 
nonsuited. — Dalston & Nichols v. All-Souls 
College, Oxford (Master & Fellows) (1023), 
Palm. 303 ; 81 E. R. 1125. 

84. Indication of boundaries & places.] — 

Ooodtitle d. Symons v. Clark (1740), Barnes, 
457 ; 94 E. R. 1002. 

85. Communication between parties & viewers 
— Or showers & jurors — How far allowed.] — Neither 
party, nor either of the showers, should hold any 
communication with such of the jury who view 
the lociis in quo^ touching the matter in issue. — 
Griffith v. Thomas (1827), 5 L. J. O. S. K. B. 
120 . 


Sect. 4.~-CA1JJNG THE JURY. 

Sec 1825 Act, s. 20 ; A 1922 Act, s. 5. 

86. Method of selecting jurors — By ballot.] — 
R. V. Frost, No. 99, post. 

87. Men & women together.] — 

I directed attention to Rule 3 of the Women 
Jurors (Criminal Court) Rules, 1920, which shows 
plainly that the number of women on a panel of 
jurors should be in the same proportion to the 
number of men as the total number of women is 
to the total number of men on the juror’s book. 
When once the panel has been selected according 
to this rule, the jury must be selected in the 
ordinary way. 

There is no rule which staU'S that the number 
of men & women serving on a jury shall be etiual, 
& I wish to make it clear tliat the names of the 
men & of the women on the panel must not be 
placed in two separaf-e boxes <fe drawn aJt(‘rnately ; 
they must be placi*d in one box A drawn in- 
discriminately, until the jury is made up (Lord 
Reading, (>.,J.). — R. v. Evans A Pritchard 
(1920), 15 Cr. App. Rep. Ill, C. i\ A. 


Sect. 5.--<HA1JLENGE. 

Sub-sect. 1. — Time fob Challenge. 

88 . Challenge to the array — Whether after 
issue joined.] — A plaintiff after issue joined cannot 
tender a challenge for consanguinity in the 
sheriff. — Green v. Dennis (1601), Cro. Eliz. 
844 ; 78 E. R. 1071. 

89. Not until full jury have appeared.] — 

Vicars v. Langham (1618), Hob. 235 ; Jenk. 310 ; 
80 E. R. 381, Ex. Ch. 

Annotation : — FoUd. R. v, Edmonds (1821), 4 B. & Aid. 471. 

90. .] — R. V. Edmonds, No. 131, 

post. 

91. .] — (1) On an indictment for 

felony the prisoner may by permission of the ct., 
have the jury panel read over, with the additions 
A addresses of the jurors. 

(2) No challenge can be made until a full jury 
has appeared in the box. 

(3) The panel may be read over, by leave of the 
ct., before the jury are sworn. 

(4) On a challenge to the favour, that the juror 
did not stand indifferent, triers having been 
appointed : — Held : the juror could not be asked 
if he had been a special constable during the 
recent disturbances, but might be asked if he had 
expressed any opinion as to the result of the trial. 
— R. V. Lacey (1848), 3 Cox, C. C. 517 ; sub nom. 
R. V. Cuffey, 7 State Tr. N. S. 467 ; 12 J. P. 807. 

92. Before jury sworn.] — A challenge 

to the array must be formally tendered before the 
jury are sworn. — Bkunhkill v. Giles (1832), 9 
Bing. 13 ; 2 Moo. A S. 41 ; 1 L. J. C. P. 143 ; 131 
E. R. 519. 

93. Challenge to the polls — Not until full jury 
have appeared.] — Vicars v. Langham (1618), Hob. 
235 ; Jenk. 310 ; 80 E. R. .381, Ex. Ch. 

Annotation : — Folld. H. v. Edmonds (1821), 4 B. & Aid. 471. 

94. .] — R. V. Edmonds, No. 131, post. 

95. .] — R. V. Lacey, No. 91, ante. 

90 , As jurors called.] — On a trial for 

murder, jurors should be challenged as they are 
called.—R. v. Morgan (1610), 1 Bulst. 84 ; 80 
B. R. 783 ; subsequent proceedings^ sub nom. 
Egerton V. Morgan, 1 Bulst. 69. 

Anndalions : — Mentd. Wilson v. Law (1G94), 4 Mod. Hop, 
200; U. V. Yaudoll (1702), 4 Term Rep. 621; R. v. 
Middlesex SherilT (1804), 4 East, 004 ; R. v. Barthelemy & 
Mornoy (1852), Dears. U. C. 60. 

97. Before juror Is sworn.] — Wharton’s 

Case (1602), Yelv. 24 ; 80 E. R. 17. 

Annotations: — Mentd. Bushel’s Case (1670), T. Jo. 13; 
Grenville r. College of Physician'^ (1700), 12 Idod. Rop. 386. 


ease be given to a Jui-or at a view, there 
must be a new trial, even thuiigb such 
Information bo true in fact. — Smith v. 
Nkild (1880), 10 N. S. W. L. K. 171 ; 
6 N. S. W. W. N. 66.— AUS. 

841. hulication of boundaries 

places .] — While the Jury were view- 
ing premises, one of tliom askod for 
Information ; the shower replied that 
he eouid net inform him, & the Juror 
then told him to usk pltf. : ho did so, 
8c pltf,. In view & hearing of the Juror, 
pointed to u place on the land, A said 
“Here ”: — llHd : this amount4)d to 
pltf. giving evitlence to the Jury, & a 
now trial was ordertul. — Bkxnktt v. 
Smith (1877), 17 N. B. H. (1 1*. A B.) 
27.— CAN. 

•. Commu7Uralion beiurrn parties ct 
viewers — How far a/Lard.]— Wl»ert> a 
Jury of view supped A slept at pltf.’s 
house after completing the view ; — 
HeUi : no ground for disturbing a 
verdict for pltf., it appearing that no 
oommunioution resptwtlng the suit had 
taken place between pltf. A the Jury. — 
Sprnck r. Tkknhoiai (1867), 12 

N. B. R. (1 Han.) 77.— CAN. 

f. ,] — Deft., wlxilc the Jury 


were viewing the locus in quo, con- 
versed A otherwise interfered with 
tliom, A provided refrcHhuients for 
them at his hoimo : — Held : a good 
ground for setting aside a verdict. — 
Andkrjsun V. Mowatt (1880), 20 

N. B, H. (4 P. A B.) 255.— CAN. 

PART VII. SECT. 4 . 

86 i. Method of selecting jurors — By 
ballot.] — In oriminal oases, the names 
of the Jurors cannot ho taken by 
ballot, unless the persons then repre- 
senting the Crown con.sent. — R r. 
Gakroix (1840), 1 Craw. A D. 337.— 
IR. 

86 ii. .1 — R. r. Co LOAN 

(1841), 2 Craw'. A D. 80. — IR. 

g. ItigM of accused to have whole 
panel in court.] — On an indictment for 
wilful murder, the accused has no 
right to have the whole panel present 
wiion the jurj' to try him are being 
oalkHl. — R. V. Patrick A McCarthy 
(1866), 6 Nfld. L. R. 167.— NFLD. 

PART VII. SECT. 5, SUB-SECT. 1. 

89 i. Challenge to the array — Not 


until full jury have appeared 1 — The 
proper time for putting in a ohnllengo 
to the array, is after twelve of the 
Jurors have appeared, A before they 
have beeu swoni. — R. v. Fitzpatrick 
(1838), Craw. A 1)., Abr. C. 613.— IR. 

96 i. Challenge to the polls — As 
jurors called .] — The proper mode A 
time for objecting to a juror is by 
challenge wlion he Is called to be 
swTirn. — Oi.iVK v. Bklyea (1849), 6 
N. B, R. (I All.) 462.— CAN. 

9611. .] — Lavin a Hkaly's 

Cask (1843), Ir. Cir. Rep. 813.— IR. 

96111. .1 — It is too late to 

challengo a juror after he has been 
sworn, even if the ground for challenge 
was not known at the time. — R. v 
Karl (1894), 10 Man. L. R. 303.— CAN. 

96 iv. .] — R. V. PiLOAR 

(1912), 23 O. W. R. 433 ; 4 O. W. N. 
330 ; 27 O. L. R. 337 ; 8 D. L. R, 830. 
—CAN 

96 V. .1 — Wood’s Cask 

(1841). Ir. Or. Rep. 276. — IR. 

97 1. Before juror is sworn ,] — 

SoMKRS V, Wilbur (1881), 20 N. B. R. 
(4 P. A B.) 602.— CAN. 
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98 . J — In challen^ng an individual juror 

the ^rict rule is that, before the officer of the ct. 
administers the oath to him, the counsel for the 
prisoner must declare whether he intends to 
challenge, & if he declines it is then for the counsel 
for the Crown to declare whether he intends to 
do so ; but after the oath is administered, it is 
too late for cither party to interfere. — R. v. 
Brandreth (1817), 32 State Tr. 765. 

AnnotcUians R. v, FroBt (1839), 9 C. & P. 129. 

Meotd. R. V. Grant, Ranken & Hamilton (1848), 7 State 

Tr. N. S. 507. 

99. Before Juror’s oath begun — When 

oath begun.] — (1) In a case of treason where the 
prisoner’s counsel asked that the names of the 
jurors should be taken from a ballot box instead 
of being called over in the order in which they 
stood in the panel, which was alphabetical, & this 
proposition was acquiesced in by the A.-G., the 
et. allowed the names of the jurors to be taken 
from a ballot box ; but if the A.-O. had objected, 
the ct. would not have granted the application. 

(2) The challenge of a juror, either by the Crown 
or by the prisoner, must be before the oath is 
commenced. The moment the oath has begun 
it is too late. The oath is begun by the juror 
taking the book, having been directed by the 
officer of the ct. to do so ; but if the juror takes 
the book without authority, neither party wisliing 
to challenge is to be prejudiced thereby. 

(3) Although the Crown has no peremptory 
challenge, it may order any juror to stand by, 
postpone showing its grounds of objection, until 
the whole panel has been gone through. — R. r. 
Frost (1840), 0 C. P. 129 ; 2 Mood. C. C. 140 ; 
4 State Tr. N. S. 85 ; Gurneys’ Rep. 749 ; 1 
Town. St. Tr. 1 ; 169 E. R. 56. 

Annotations: — As to (1) Refd. ManHcll r. R. (1857), Poar«. 

& B. 375. As to (3) jjefd. Gray v. R (1844), 6 State Tr. 

N. S. 117. OeneraUy, Hentd. Hedford v, BlrJoy (1822). 1 

State "ir. N. S. 1071 ; R. v. Tvrrcll (1843), 2 L. T. O. S. 

175 ; R. t>. O’Connell (1844), 6 State Tr. N. S. 1 ; R. v. 

Laoey (1848), 3 Cox, C. C. 517 ; R. v. O’Brien (1848), 7 

State Tr. N. 8. 1 ; H. v. Duffy (1849), 7 State Tr. N. 8. 

795 ; R. V. Bird (1850), 5 Cox, C. C. 20 ; R. e. Bernard 

(1858), 8 State Tr. N. 8. 887 ; R. v, Burke (1867). 10 Cox. 

O. C. 519; Dillon v. O’Brien & DaviH (1887), 16 Cox, 

C. C. 245 ; R. v. Crippen, (1911] 1 K. B. 149; R. v. 

Bliss Hill (1918). 82 J. P. 194. 

100. ,] — A challenge of a juror 

on behalf of a prisoner must be made before the 
juror takes the book in hand to be sworn. — K. v. 
Holyman (1842), 6 J. P. 702. 

101. .] — Whore a jury de medic- 

tale is claimed by a foreigner on a trial for murder, 
the Crown is compelled to show cause of challenge 
to a foreign juror after the panel has been called 
over, notwithstanding that the panel has not been 
exhausted by giving formal challenges. Tlie 
challenge must be made before the book is given 
into the hands of the juror & the officer has recited 
the oath, & it is too late, though made before the 
juror kiss the book. 

The names on the panel were called over in 
order &; upon intimatiQ;^ from either the prisoner 
or the Crown that the juror named was objected 
to, he was ordered to stand aside whilst those 
against whom no objection was offered went into 
the box. When the panel had been gone through 
in this manner, ten jurymen only were in the box, 
of whom eignt were Englishmen & two foreigners ; 
— Held : the panel was not exhausted. 

The order to stand by is nothing. The panel 
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must also be exhausted by giving challenges. The 
foreigners who can be found & are not returned 
on the panel arc to be added to the panel & form 
a supplemental panel as regards tliis panel, & 
all challenges be given ; there is no difference 
between that panel & the rest of the panel. . • . 
When the six Englishmen appear, the spirit of 
the statute is to secure six foreigners ; & if that 
number cannot be got, the sheriff is then, either 
by going out into the streets, or in some other way, 
to endeavour to procure the six foreigners, or as 
near the number of six as possible, to make up 
the twelve. In this case either party has a right 
to challenge; but the Crown has only a right 
to challenge for cause (Cuannell, B.). — R. t\ 
Giorgetti (1865), 4 P. & F. 546. 

Annotation : — Ezpld. Lovinsrerr. R. (1870), L. R, 3 P. C. 282. 

102. After Juror sworn — By account.] — 

A challenge not heard till the juror wss sworn & 
marked, cannot be admitted without tlie consent 
of the A.-G. — Tyndal’8 Case (1633), (Yo. Car. 
291 ; 79 E. R. 855. 

103. Before prisoner given in charge.! 

— ^A challenge of a juror allowed after he had 
been sworn [& before tlie prisoner was given in 
charge]. —R. v. Flint (1848), 3 Cox, C. C. 66. 

104. — — Special jury.]— Even that which, in 
general, is matter of challenge, cannot be taken 
on the trial in the case of a special jury. The time 
for taking the objection is on the striking of the 
jury. — R. r. Su'TTON (1828), 8 B. A C. 417 ; 108 
E. R. 1097 ; notn. li. v. Despard, 2 Man. & 
Rv. K. B. 406 ; 1 Man. A Rv. M. C, 444 ; 6 
L.' J. O. S. M. 0. 102. 

Annotations : — Refd. Mansell v. R. (1857), 8 E. & B. 64 ; 

11. V. Mcllor (1858), Dears. B. 468. 

105. Challenge & trial of the tales— After prin- 
cipal panel tried.] — In trespass deft. i)loaded not 
guilty, & at the assizes a verdict was found for 
pltf., & thereupon judgment was given for him, 
upon which deft. V)rc)ught a writ of error, & 
assigned for error, that one of the jurors of the 
principal panel appeared only at the assizes, upon 
which, at the prayer of pltf., a panel of tales de 
eircumstaniihas was returned by the sheriff, the 
title of which panel was, Nomina decern talium, etc., 

under it tlie sheriff returned eleven jurors. 
Resolved : by 35 Hen. 8, c. 6, if one of the jurors 
only appears, the ct. may award tales de undecem. 

The time of the challenge A trial of the tales is 
after the principal panel is tried ; Ac if the principal 
panel is affirmed, the same tri<*r8 shall t^ the 
tales ; but if it is quashed, then the two triers of 
the principal panel shall not try them. -Den- 
bawd’k (’ahe (1612), 10 (’o. Rei>. 102 b ; ,Tenk. 
288 ; 77 E. R. 1081 ; suh nom, Henbait(jfi v, 
Woodley, Cro. Jac. 310 ; Cas. Pract. K. B. 6. 
Anm4atwns Gray v R. (1814), 7 Tr. N. H. 

117 ; Levln/yer v. R, (1870), 7 Moo. }*. C. C. N. H. 68, 

Henid. Moyw^r t). Gray (1636), ('ro. Car. H6 : GroiivilJo 

V. Colleffe of I^hynlclaoH (1700), 12 Mod. Rep. 386 


8i;b-skct. 2. — To the Array. 

A. In General, 

103. When challenge lies — Jury struck by 
officer of court by consent.] — An attachment 
granted for challenging the array, after consent 
that the master should strike the jury. — li. v, 
Bubridge (1724), 2 Haym. 1364; 8 Mod. 


PART VH. SECT. 6, SUB-SECT. 2.— A. 

h. Form of chaUenffe.] — When the 
facte elated in the chaUempe would not 
of neoeesity disqualify the sheriff from 
summoning the Jury, &. might or might 
not render him partial, the challenge 


is to the favour, & it ehould, in addition 
to the facte relied on, contain an 
allegation that the eherlff wae not im- 
partial. otherwlee It is bad. — Bbown 
V . Maltby (1880), 20 N. B. R. (4 P. & 
B.) 92.— CAN. 


k. A mustion of law .] — A chal- 
lenge to the array of Jurore ie a queetion 
of law arlelng on the trial.— K. v, 
Plantk (1891), 7 Man. L. R. 537.— 

CAN. 

l. Kfftd of acquifscenct in order for 
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Bed* 5. — Challenge: Syb-Bect, 2, A, 6c B* (a) Sc (b).] 

Bep. 246 ; 1 Stra. 593 ; 92 E. R. 389 ; sub nom. 
R. V. Burroughs, 11 Mod. Rep. 386. 

AnnotcUxom : — ^Expld. II. v. Johnson (1734), Cnnn. 110. 

Oonsd. R. V. Edmonds (1821), 4 B. & Aid. 471. 

Brown v. Esmonde (1870), 18 W. E. 711. Mentd. Wilks 

V. Eames (1737), Andr. 51 ; E. v. Edwards 8c Symonds 

(1767), 4 Burr. 2105. 

107. Ground of challenge — Must not contradict 
record.] — The array cannot be challenged if the 
cause of challenge contradicts the record. — 
Hoare V, Broom (1695), Cro. Eliz. 369 ; 78 E. R. 
616. 

Particular grounds.] — See Sub-sect. 2, B., 

post 

108. Form of challenge — Capable of forming 
part of record.] — A challenge to the array or to 
the polls ought to be propounded in such a way 
at the trial as that it may be then put upon the 
Nisi Priua record, so that the other party may 
either demur or counterplead, or deny the matter 
of challenge ; & unless the challenges are so put 
on the record, the party is not in a condition as a 
matter of right to insist upon them. 

Although tlie ct. would probably in some cases, 
where a valid cliallenge has been made & over- 
ruled at Nini PriiiH, but omitted to be put upon 
the record, grant a new trial, they will not do so 
where the party must have been aware of the 
ground of challenge before the trial, & might by 
moving to change the venue have obviated the 
objection.— (jAiiMARTiiEN OoHPN. V, Evans (1842), 
10 M. W. 274 ; 2 Dowl. N. 8. 296 ; 1 1 L. J. Ex. 
394; 152E. li. 473. 

AnnnUtlion : Refd. Brown v. EHiuondo (1870), 18 W. R. 711. 

109. Not too general.] — A challenge of the 

array, stating that the sherilT “Has not chosen 
the panel indilTerently & impartially, as ho ought 
to have done. Sc that the i)anel ...” is bad on 
demurrer as being too general. — K. v. Hughes 
(1843), 1 Oar. Sc Kir. 235 ; 6 State Tr. N. B. App. 
1101 ; 2 L. T. O. 8. 76. 

Annotation : — Beld. Brown r. EHmondo (1870), 18 W. II. 711. 

B. Grounds for Challenge. 

(o) Sheriff Unindiffereni. 

110. General rule. I — (1) Qv.: whether the fact 
that the general list of persons duly found qualified 
Sc liable to act as jurors had not been properly 
made out pursuant to 3 tVj 4 Will. 4, c. 91, but that 
insti^ad a list omitting the names of sixty persons 
found duly qualified had been made out illegally Sc 
fraudulently by some person or p<‘rsons unknown 
for the purpose of prejudicing defts. in the case, 
is a good ground of cluillenge. 

(2) if the sheritt’ is unindilTerent — to use the 
legal expression— if he is not equal between the 


parties, that is a ground of challenge to the array 
(Lord Lyndhurst, C.). — O’Connell v. B. (1844), 
11 Cl. Sc Fin. 165 ; 3 L. T. O. S. 429 ; 9 Jur. 25 ; 
1 Cox, 0. 0. 413 ; 8 E. R. 1061 ; sub nom. R. v. 
O’Connell, 6 State Tr. N. S. 1, H. L. 


Annotaiitms :—As to (1) Befd. Hayes & Rioev. R., Fwarty 
V. R. (1846), 8 L. T. O. S. 50. As to (2) Retd. E. v. Heane 
(1864), 4 B. & 8. 947 : Irwin v. Grey (1867), L. R. 2 H. L. 
20. Generally, Mentd. R. ■». Ramsden & Verity (1844), 

2 L. T. O. S. 288, n. ; King v. R. (1846), 9 Jur. 833; 
R. V. Downing & Powys (184^, 1 Cox, C. C. 156 ; Qrc«ory 
V. Brunswick (1846), 3 C. B. 481 ; R. v. Gompertz (1846), 
9 Q. B. 824 ; Campbell v. R. (1847), 11 Q. B. 814 ; Re 
Dunn (1847). 5 C. B. 215; A.-G. r. Vernon (1848), 12 
J. P. 251 ; A.-G. V. Warren (1848), 10 L. T. O. S. 445 ; 
Campbell v. K. (1848), 10 L. T. U. S. 396 ; Douglas v, R. 
(1848), 17 L. J. M. C. 176 ; Dunn v. R. (1848), 13 Jur. 
233 ; Gregory v. R. (1848), 15 Q. B. 957 ; R. v. Mitchel 
(1848), 3 Cox, C. C. 1 ; Shea v. R., Dwyer v. R. (1848), 

3 Cox. O. C. 141 ; Ryalls v. R. (1849), 11 Q. B. 795 ; 
Wright V. R. (1849), 14 Q. B. 148 ; Irvine (or Douglas) v. 
Kirkpatrick (1860), 17 L. T. O. 8. 32 ; Exp. Purdy (1850), 
9 C. B. 201 ; Holloway v. R. (1851), 17 (£ B. 317 ; R. v. 
Rowlands, Peel, Green, Winters, Idatt, DufBeld, Wood- 
north & Gaunt (1851), 2 Den. 364 ; Ex p. Rose (1852), 18 

Q. B. 751 ; Kendall v. Wilkinson (1856), 24 L. J. M. C. 
89; H. V. Eagloton (1855), 24 L. J. M. C. 158: New 
River Co. v. Hertford Land Tax Comrs. (1857), 2 H. & N. 
129 ; A.-G. V. Sillem (1864), 2 H. & C. 681 ; Latham v. R, 
(1864), 5 B. & S. 635 ; Hlllem v. A.-G. (1864), 33 L. J. Ex. 
i34 ; Burton v. Low (1867), 16 L. T. 385 ; Mulcahy v. R. 
(1867), 15 W. R. 446 ; R. v. Murphy (1869), L. R. 2 P. C. 
635 ; R. V. Castro (1874), L. R. 9 Q. B. 350 ; Anderson v. 
Morlce (1876), 1 App. Cas. 713 ; White v. R. (1876), 
13 Cox, C. C. 318 ; Castro v. R. (1881), 6 App. Cas. 229 ; 
Mackonacliie v. Ponzanco (1881). 6 App. (5as. 424 ; R. 
r. Parnell (1881), 14 Cox, C. C. 608 ; Combe v. lie la Bere 
(1882), 22 Ch. D. 316; Enraght v. Penzance (1882), 7 
App. Cos. 240 ; R. v. Bradlaugh (1883), 15 Cox, C. C. 
217 ; R. V. Manning (1883), 12 Q. B. D. 241 ; Mogul S.S. 
Co. V. M‘ Gregor, Gow (1885), 15 Q. B. D. 476 ; R. v. 
Pierce (1887), 3 T. L. R. 680 ; R. v. Stephens (1888), 4 
T. L. R. 479 ; Mogul S.S. Co. v. McGregor, Gow (1889), 23 
g. B. D. 598 ; R. v. Quinn (1898), 19 Cox, C. C. 79 ; 

R. V. Plummer, [1902] 2 K. B. 339 ; Sykes v. Barraclough, 
[1904] 2 K. B. 675. 


111. Sheriff related to party.] — A. brings tres- 
pass against B., who is feoffee to the use of C. 
The sheriff is cousin to B. but not to O. Pitf. may 
challenge an array made by this sheriff. — Anon. 
(1484), Jenk. 1«4 ; 145 E. H. 100. 

112. .]— Anon. (1489), Y. B. 4 Hen. 7, 

fo. 3, pi. 5. 

Anmitaiion : — Reid. Hunsdon r. Baker (1599), Cro. Eliz. 
663. 


113. .] — Dabier V. Lambe (1575), Beni, 

33 ; 73 E. K. 955. 

114. Sheriff related to both parties.] — 

Deft, challenged the array, because the sheriff was 
cousin to pltf., which was confessed ; but it was 
said, that the sheriff is as near of kin to deft. : Sc 
upon this it was demurred, Sc by advice the array 
was quashed. — ^Audley v. Suttrel (1583), Cro. 
Eliz. 23 ; 78 E. li. 289- 

115. What relationship material.] — The 

consanguinity of the sheriff to deft, mven as cause 
of challenge, & afterwards stated to be to his wife, 
is an immaterial variance. In challenging for 


special jury.] — Dofta., Jn the original 
act ion, eouiitercJoimud against pltf. & 
one R. On defta.’ application au order 
for a BpiHJlal jury was made, pltf. & R. 
ttoquloaolng : — ihld : aa R. aequleboed 
in the order for u spooial jury when It 
was made, 8l hacl not appealed, a 
challongo to the array by hfa oounaol 
at the trial should be overruled. — 
Bank of British North Amkiuca v . 
Ward (Robert) & Co. (1902), 9 
B. C. R. 49,— CAN. 

PART Vll. SECT. 5, SUB-SECT. 2.— 
B. (a). 

ItOi. Oeneral rule .) — The ground of 
a cliallen^ to the array ought to be 
or must be either unindifferenoy, i.e. 
partiality or some default In the aherilT, 
or other officer who returua the Jury 
panel. — H aves & Hick r. H., Fooaiity 


V. R. (1846), 8 L. T. O. S. 50.— IR. 

1111. JSherilf related to party.] — Deft, 
may challenge the array if affinity 
exista l)etwecm the sheriff who 8\nn- 
mouod tiie jury & liimself. — W etmore 
V. Levy (1861), 10 N. B. R. (5 All.) 
180.— CAN, 

m. Interest of sheriff — Sheriff a 
party.] — It la no ground for challeng- 
ing the jury that the aherlff la one of 
the parties to the suit. — Harris .. 
‘ ■ ENZIE (1857), 3 N. S. R. (2 Thom.) 
242.— CAN. 

n. .] — It Is no objeetJon, 

on the part of a sheriff in an aotlon 
against nim, that the Jury have been 
summoned by himself. — A insuk v. 
Rapkljk (1847), 3 U, C. R. 875.— CAN. 

o. In aetUm bet/ween politicat 

parties .] — McLean v. Whelan (1856), 
1 P. E. 1. 135.— CAN, 


p. Action pending against 

sheriff — By prisoners husband.}— It 
is a ground of principal challenge to 
the array that prisoner's husband has 
an action pending against the sheriff 
for assault comimtted on prisoner. — 
R. V. Milne (1880), 20 N. B. R. (4 
P. & B.) 394.— CAN. 

? . In defendant municipality.] 

t is a ground for challenge to 
the array that the sheriff who sum- 
moned tne jury is a ratepayer of deft* 
municipality. — Mellon v. Kings* 
Municipality (1895), 33 N. B. R. 8.-— 
CAN. 

] — Milmore V. Wood- 

stock Town (1907), 38 N. B. R. 133 ; 
3 E. L. R, £04.— CAN. 

t. Sheriff related to person standinq 
security for costs .] — It is no prlnolpal 
cause of challenge to the array, that 
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conBanguiiiity, there must be an. averment that 
the sheriff was of kin at the time of arraying the 
panel. — ^Marshau. v- Eure (1637), 1 Dyer, 37 
91 ; 73 E. K. 82. 

Annotation Eefd. Miilcahy v. R. (1867). 15 W. R. 440. 

.] — If husband & wife are 

vouched, for the warranty of the lands of the wife, 
the sheriff who returns the juiy is cousin in the 
ninth degree to the husband, this is a good principal 
chfdlenge to the array, for cousinage is a good 
cause of challenge, let it be ever so many degrees 
distant, & the law presumes that the sheriff being 
of the same lineage will bear affection to the other, 
& though in this case the one cannot be heir to 
the other of the land in dispute, yet the one may 
be heir to the other of other land. — Vernon v. 
Manners (1672), 2 Plowd. 425 ; 8 Dyer, 319 a ; 


75 E. R. 640. 

117. .] — Banister r. Aire (1021), 

Beni. 95 ; 73 E. R. 967. 

Effect of challenge to the array — By whom 
fresh panel returned.] — See Part V., Sect. 2, ante. 

118. Interest of sheriff — Tenant to one party.] 
— In a monstrous de droit for lands in word to the 
Queen, it is a good cause of challenge to the array 
that the sheriff is tenant to pltf. though lie is also 
tenant to the Queen. — Hunsdon (Lord) v. Baker 
(1599), Cro. Eliz. 663 ; Moore, K. B. 553 ; 78 


E. R. 901. 

119. Issue on election of alderman- 

Sheriff a member of corporation.] — On issues taken 
on the return of a mandamus to restore pltf. to the 
office of alderman of S. : — Held : a good cause of 
challenge to the array, on the tiart of deft., that 
tlie sheriff who returned the jury was one of th(» 
aldermen of S. — Kynaston v. Shrewsbury 
t'oRPN. (1737), as reported in Andr. 85, 104 ; 95 
E. R. 309, 318 ; on appeal stib noni. Shrewsbury 
Town v. Kynaston, 7 Bro. Pari. Cas. 396, 11. L. 


Annotation : Refd. H. v. Edmonds (1821), 4 B. & Aid. 471. 

120. — ™ Though interest slight.] — There is no 
principle in law more settled than this, that any 
degree, even the smallest degree of interest in the 
question dei)ending, is a decisive objection to a 
juror, or to the officer by whom the jury is re- 
turned (Lord Mansfield, C.J.). — Uesketh v. 
Braddock (1766), 3 Burr. 1847 ; 97 E. R. 1130. 


Annotations -Distd. K. v. Martin (1848), C .Stato Tr. N. S. 

1)25. Refd. H. r. Edmonds (1821), 4 B. 6; Aid. 471. 

Mentd. Oravos V, Colby (1838), 9 Ad. & El. 

121. Sheriff a party—Prosecutor.]— If a 

sheriff return the jury to try an indictment in 
which he is prosecutor, the objection must be 
made by way of challenge ; & cannot be moved 
in arrest of judgment. — R. v. Sheppard (1773), 
1 Uach, 101 ; 168 E. R. 153. 

122. Onus of proof.] ^ — Upon a challenge 

for cause, the person making the challenge must 
be prepared to prove the cause. On an indict- 
ment under 9 Geo. 1, c. 22, for setting fire to a 
barn ; in support of a challenge to the panel, 
because the sheriff is an inhabitant of the hundred. 


it is neces^ry to prove, that the notice has been 
given within two days of the injury, & that the 
examination has been delivered, which the 
statute requires.— R. v. Savage (1824), 1 Mood. 
C. C. 51 ; 168 E. R. 1182. 

123. Under-sheriff attorney in the cause.] — 
J udgment upon a writ of inquiry set aside, because 
the jury were returned by the attorney for pltf. 

If the under-sheriff is attorney in the cause & 
returns the jury, no doubt it is a good cause of 
challenge (Ashhurst, ,L). — Bayias v. Lucas 
(1779), 1 Cowp. 112 ; 98 E. R. 995. 

124. .] — The attorney for the defendant, 

being under-sheriff, having summoned the 
jury, is no ground for a new trial after a verdict 
for the defendant in a case of contradictory evi- 
dence. Senible, the plaintiff should take adv'^antage 
of it by challenging the array at the trial.— Mason 
V. Vickery (1804), 1 Smith, K. B. 304. 

125. Whether sheriff can prove Indifferency — 
Challenge on ground of relationship.]— Dabikr v. 
Lambe (1575), Beni. 33 ; 73 B. R. 955. 

126. .] — Qu. : whether the sheriff, whose 

array is challenged, is a compettmt witm^ss to 
prove his indifferency. — R. v. Dolby (1821), 1 
Car. <& Kir. 238. 

.—Refd. R. v. HugrluMS (1843), 1 Cor. & Kir. 235. 

(6) Other Grounds. 

127. Jury appointed at nomination of party.] — 

Wiu jam’s & Floyd’s Case (1623), Godb. 428 ; 78 
E. R.251. 

128. Return made by alderman or freeman— 
In information against alderman.]— In an informa- 
tion mio warranto against an alderman, the array 
may r)e challenged, if returned by an alderman or 
a freeman.— K. v. Delme (1714), JO Mod. Rep. 
199 ; 88 E. R. 692. 

Annotations: -Mentd. BrocaH v. London (^)rnn (1720), I 

Slia. 307 ; U. V. Hughos (1727), 1 Burn. K. B. 41. 

129. Jurors’ book improperly compiled.] - 
O’Oonneij^ V. R., No. 1 10, ante. 

130. Panel drawn from former Jury book — 
Effect of adjournment of hearing.]- (1) 3 A 4 
Will. 4, c. 91, makes a cl(‘ar distinction between 
disqualiilcation A exemption. Whert', thcroforo, 
a juryman was rfdurnod whose ago exceeded sixty 
years, that fact only operated in his favour as an 
jxeraption, but was not a ground for challenge as- 
\ personal disqualiff<’ation. 

(2) 3 A 4 Will. 4, e. 91, directs a jurors’ book to 
30 made uy) in each year for use in the year follow- 
ng, A declares that such book shall be in use from 

Jan. 1 for A durinj^ one year. In Nov. 1865, at a 
sitting of a 8pt‘rml commission, a panel was 
‘eturm*d from the then (‘xisting jury ^ok ; the 
^urors w<*re n(jt tlien calle<l, but th(i sitting was 
duly adjourned to Jan. 19, 1866, at which time 
the trial took places when the jurors named in the 
return of Nov. 1865, were called: — Held: this 
was not a ground of challenge to the array. 

(3) One of the jurors, who had been duly 


the gheriff by whom the Jury were 
returned is married to a slbter of the 

r rson who Is security for the costs, 
who has aided pltf. with money to 
carry on the suit : but the ct. will 
In such ease, on application by deft., 
award the vmire to the coroner. — 
Murchison v. Marsh (1845), 4 N. B. K. 
(2 Kerr) 608.— CAN. 

a. Action ctgainst offleerB of cor- 
poration — Sheriff a corporator.} — Dok 
d. Grant ©. Boyne (1869), 12 S. B. K. 
(1 Han.) 431.— CAN. 

b. Where list of Beleded jurors 
prepared for sheriff. ) — Semble : the 
reasons for qnashing the panel, as for 
favour, which were founded on the 


discretion of the shcrifT In goloctiiig 
Jurors, do not apply at the present 
time, aa the aherlff emnanulg the jury 
from lists of selected Jurors prepared 
for him. — R. r. Ani»kksOn (1877), 
Temp. Wood 177. — CAN. 

c. Unequal proportion of litman 
Catholics returned.} — The mere fact of 
a disproportion exlHing between the 
number of lioman Catholics on the 
panel returned by the sberilT A on the 
Jurors’ book of the year Is not sufficient 
evidence of unindiffereney in the 
sheriff. — R. v. Mitchkl (1848), 6 

«tato Tr. N. 8. 599.— IR. 


d. .) — R. V. Duffy 

State Tr. N. 8. 795.— IR. 


(1848), 


7 


PART VII. SECT. 6. SUB-SECT. 2. ~ 
B. (b). 

1291. Jurors* bfjok imprimerlv com- 
piled.]— It Ik no ground of ohallonge 
to the array that certain Juron were 
on the panel whose iiameH did not 
appear to be on the Jurors’ book. — 
tWiABTY ©. R. (1846), 10 1. L. R. 63.— 
IR. 

129 ii. H. ©. Burkk (1867), 

10 Cox, C. C. 619.— IR. 

129 m b-R. V. Ryan, (1914] 

2 I. K. 283.— IR. 

•, Unindiffereney of officer striking 
/tiru.)— OULTON V . Morrk (1843), 4 
N. H. R. (2 Kerr) 77.- CAN. 
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Sect. h.-^ChalUnge: Svb’Sect. 2, B. (6); avb-eect. 3, 
A.d:B. {a).\ 

returned in Nov. 1866, was not on the list for 1806 : 
— Held: that was not a ground of challenge to 
him. — Mulcahy v. B. (1868), L. H. 3 H. L. 300, 


H. L. 

Jnnotatims :—A8 to (1) Ref^ Levinfirer t?. R- (1870). L. R. 
3 P. C. 282. Aa to (2) Conid. Montreal ^rect Ry. r. 
Normandln, [19171 A. O. 170. Generally, MenM. R. v, 
Moanr (1867), 10 Cox, C. C. 506 ; R. v. Pamoll (1881), 14 
Cox, 0. C. 508 ; Mogul S.S. Co. v. M‘ Gregor, Gow (1889), 
23 (i. B. D. 598 ; Quinn v. Leathern, [1901] A. C. 495 ; 
R, V. Tibbita, [1902J 1 K. B. 77 ; Glblan v. National 
Amalgamated LabourerB* Union of Great Britain & 
Ireland, [1903] 2 K. B. 600 ; R. v. Lynch (1903), 51 W. R. 
619 ; R.V. Brallaford, [1905] 2 K. B. 730 ; R. u. Casement. 
[19171 1 K. B. 98 ; Valentine v. Hyde, [1919] 2 Ch. 129 ; 
bavlos V. Thomas, [1920] 2 Ch. 189. 


131. Unlndlfferency of officer striking jury — 
Jury struck by Master of Crown Office.] — (1) No 

challenge can be taken either to the array or to 
the polls, until a full jury have appeared ; & 
therefore, where the challenges are taken pre- 


viously, they are irregularly made. 

(2) The disallowing of a challenge is not a 
ground for a new trial, but for a verihe de novo ; 
& every challenge must be propounded in such a 
way as that it may be put at the time upon the 
nisi prius record, so that the adverse party may 
either demur, or counterplead, or deny the matter 
of challenge, in which last case only triers are to 
be appointed ; & therefore, where the challenges 
were not put on the record, defts. were held not 
to be in a condition to ask the opinion of this ct. 
as a matter of right, upon their sufficiency. 

(3) There can be no challenge to the array on 
the ground of unindifferency in the Master of the 
Crown Office, ho being the officer of the ct. ex- 
pressly appointed to nominate the jury. The 
only remedy in such a case is to apply to the ct. by 
motion to appoint some other officer to nominate 
the jury. 

The Master of the Crown Office, in nominating 
the jury, selected the names of the jurors, & did 
not take them by chance from the freeholders* 
book, lie also took those only whoso names had 
the addition of “ esquire ” or of some higher 
degree ; &; included some persons who were in the 
commission of the peace : — Held : in so doing he 
was perfectly right. 

(4) He also included in his nomination some 
persons, who, as grand jurymen, had found the 
indictment, & persisted in his opinion as to their 
sufficiency, unless the Crown would consent to 
abandon them, which was done, & others were 
then substituted in their places : — Held : he was 
wrong in his opinion, but there was no ground for 
presuming partiality. 

(6) The sheriff’s officer had neglected to summon 
one of the twenty four special jurymen returned 
on the panel : — Held : this was no ground of 
challenge to the array for unindifferency on the 
part- of the sheriff. 

(6) It is not competent to ask jurymen, whether 
special jurymen or tales-man, if they have not, 
previously to the trial, expressed opinions hostile 
to defts. & their cause, in order to found a challenge 


to the polls on that ground ; but that such ex- 
pressions must be proved by extrinsic evidence. — 
R. V. Edmonds (1821), 4 B. & Aid. 471 ; 1 State 
Tr. N. S. 785 ; 106 E. R. 1009. 


Annotations .-—As to (1) OonBd. R. v. Cuffey (1848), 7 State 
Tr. N. S. 467. As to (2) Apld. Ansell v. Angrell (1826), 11 
Moore, C. P. 272. Eefd. Crane «. Public Prosecutor, 
[19211 2 A. C. 299. As to (6) Oonid. R. v. Martin (:i848), 6 
Tr. N. S. 925. Generally, "Reid. O'Connell t». R. 
(1844), 1 Cox, C. C. 413 ; Mansell v. R. (1857), 8 £. &B. 54. 


Sub -SECT. 3. — To the Polls. 
A. In General, 


132. Who may be challenged — Whether juror 
after view.] — Notwithstanding a view, a juror may 
be challenged when he comes to be sworn (Holt, 
r.J.).— A non. (1705), 6 Mod. Rep. 211 ; 87 E. R. 
963. 

133. Whether jurors on trial under writ 

of trial.] — Qu, : whether there is any right of 
challenge of jurors, on the trial of a cause under a 
writ of trial. — Pryme v. Titchmarsh (1842), 10 
M. & W. 605 ; 2 Dowl. N. S. 474 ; 12 L. J. Ex. 45 ; 
152 E. R. 612 ; sub nom. Prime v, Titchmarsh, 
7J. P.563; 7Jur. 202. 

134. Questions to Juror before challenge — As 
to matters of discredit.] — (1) .Juryman may not be 
examined to any matter criminal or infamous in 
order to challenge. 

(2) If any of the jury have paid already that I 
am guilty or they will find me guilty or I shall 
suffer & be hanged ... is a good cause of challenge 
(Tueby, C..T.). 

(3) The King has power to challenge without 
showing cause till the panel be gone through 
(Treby, C.J.). — R. V, Cook (1696), 13 State Tr. 
311 ; sub nom. Anon., 1 Salk. 153. 

Annotations: — As to (1) Refd. R. v. Edmonds (1821), 4 

B. & Aid. 471. As to (2) Consd. Ramadpre r. Ryan (1832), 

9 Blntf. 333. Refd. R. v. EdmondH (1821), 4 B. & Aid. 

471. As to (3) Consd. Mansell v. R. (1857), Dears. & B. 

375. Generally, Refd. O’Neill r. R. (1854), C Cox, C. C. 

495 ; Mulcahy r. R. (1867), 15 W. R. 446. 

135 . To show bias.] — R. v. Edmonds, No. 

131, ante. 

136. As to qualification.] — R. v. Cook 

(1696), 13 State Tr. 311 ; sub nom. Anon., 1 Salk. 
153. 


Refd. R. r. Edmonds (1821), 4 B. & Aid. 
471 ; llamadMTo v. Ryan (1832), 9 Bins?. 333 ; O’Neill tr. R. 
(18.54), 6 Cox, C. C. 495 : Mansell v. R. (1857), Dears. & B. 
375 ; Mulcahy v. R. (1867), 15 W. R. 446. 


137. .] — R. V, Edmonds, No. 131, 

ante. 

138. To test expediency of challenge.] — 

Where a party has the right of challenge, he is 
not entitled to ask a juryman questions for the 
purpose of eliciting whether it would be expedient 
to exercise such right. — R. v. Stewart (1845), 1 
Cox. C. C. 174. 


jsnnotatums 


it. r. rrmoe U 80 »), ju. j. 
K. V. Middleton (1873), L. R. 2 C. C. R. 38. 


AKA. O , 


139. Prosecution by society— Right of defen- 
dent to list of members.] — A prosecution having 


1. .1 — Stilks V. Gilbkrt (1857), 

8 N. B. R. (3 All.) 503.— CAN. 

f. .1 — Woodstock Ry. Co. v. 

Tuppkr (1869), 12 N. B. 11. (I Han.) 
454.— CAN. 

h. Chanye of laic.l — Where a new 
Act ffoverning: the Holection & guuinion- 
lug of juries comes into force after a 
jury fur a particular assise has been 
seleoted Sc summoned under the old 
Act, but before the trial oommonces, 
this is not a ffood objection to the 


panel.— R. v, McNamara (1914), 19 
B. C. R. 193.— CAN. 

k. Hreach of duty by sheriff— In 
directory provUions .] — A ohaHengo to 
the array of a special Jury which im- 
putes to the sberifi a breach of duty in 
merely the directory & not the man- 
datory provisions of Jury Act la bad 
In substance. — Brown r. Ehmonde 
(1870), 18 W. R. 711.— in. 

l. Annual jury JUt not prepared.] 
— It I*? not a ground of challenge to the 


array that the sheriff had not annually 
prepared a Jury list. — Farnkll r. 
Co.vwAT (1918), 45 N. B. R. 343.— 

CAN. 


m. Inclusion of unqualified persons.] 
— It is not a ground of chaUenge to the 
array, that some of the jurors named 
in the sheriff’s panel are not on the 
list of persons qualified to serve as 
jurors. — Dow v. Dibrlek (1867), 12 
N. B. R. (1 Han.) 55.— CAN. 


.. .. llOfOl, 

16 N. B. R. (3 Pug.) 493.— CAN, 
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been instituted by the Society for the Suppression 
of Vice against deft., A; a rule nisi having been 
obtained, to furnish deft, with a list of the members 
of the Society ; A the counsel for the Society, on 
showing caiiae, having offered to furnish the officer 
of the ct. with the names of the members of the 
Society, the rule was discharged on an under- 
taking to that effect.— R. v. Nicholson (1840), 8 
Dowl. 422 ; 4 Jur. 668. 

140 . ,] — Where a deft, has been in- 

dicted for a libel by a certain assocn., but has not 
pleaded to the indictment A, under these circum- 
stances, applies for a rule calling on the solrs. of 
the assocn. to fiumish him with a list of the persons 
so associated, in order to set them aside at the 
reduction of the special jury list, the ct. will 
refuse the motion as premature. — R. r. Richahd- 
80N (1840), 4 Jur. 319. 

141. Form of challenge.] — C armarthen Corpn. 
r. Evans, No. 108, ante. 

142. Effect of challenge — Whether withdrawn 
juror may be sworn afterwards.] — A juror 
challenged and withdrawn, may bo afterwards 
sworn. — M ills v. Snowball (1689), Cro. Eliz. 
142 ; 78 E. H. 399. 

143. .] — It is a mistrial if any juror 

who has been challenged by the parties, afterwards 
tries the cause. — M oor v. Vaughan (1595), Cro. 
Eliz. 430 ; 78 E. R. 670. 

144. .] — Regicides’ Case, No. 238, 

post. 

145. Juror sworn as talesman.] — 

If a juror who was challenged appear on the tales 
A try the cause, judgment shall be stayed. — 
IIUNGATE V. IIamond (1590), Cro. Eliz. 188; 78 
K. K. 445. 

Annotation: — ^Befd. Hudson v, Danks (1004), Cro. Jar. 28. 

148. .] — A man challenged as a 

juryman cannot be sworn as a talesman. — R arker 
V. Thornton (1725), 2 Ld. Raym. 1410 ; 1 Stra. 
640 ; 92 E. R. 418 

147. Loss of right of challenge — Special jury 
struck by request.! — Iverson not hindered of his 
ancient right of challenge, by the striking of a 
special jury at his request. — R, v. Johnson (1734), 
Cunn. 110 ; 2 Stra. 1000 ; 94 E. R. 1094. 

Annotation : — Beld. R. v. PMnioiids (1821), 4 H. & Aid. 471. 

Joinder of felony misdemeanour .] — See Indict- 
ments Act, 1915 (c. 90), 8. 4. 


B . Peremptory . 

(a) By Accused . 

See 1825 Act, s. 29. 

148. In what oases allowed — On charge of 
felony.] — In an appeal of manslaughter it was 
agreed that deft, might challenge twenty per- 
emptorily just as in the case of an indictment. — 
Newman v. Punter (1555), Moore, K. B. 12 ; 72 
E. R. 406. 

Annotation Reid. Gray v. R. (1844), 11 Cl. & Fin. 427. 

149. Not confined to capital offences.) 

— The right of a deft, to a peremptory challenge 
of jurors to the number of twenty, exists in all 
cases of felony, A is not oonlined to those which 
are punishable capitally. — G ray v. R. (1844), 11 
Cl. A Fin. 427 ; 6 State Tr. N. S. 117 ; 1 Car. A 
Kir. 505, n. ; 3 L. T. O. S. 440 ; 8 Jur. 879 : 8 
E. R. 1164, H. L. 

Annotations : — Refd. O’Brion v. R. (1849), 2 H. L. Caa. 465 ; 
Manaell v. R. (1857), 8 £. & B. 54 ; Loviiig-or r. R. (1870), 
L. R. 3 P. C. 282. Mentd. Campboll r. It. (1847), 11 
Q. B. 814 ; Grace V. Ossory (Lord Bp.) (1848), 4 Cox, O. C. 
159 ; B. r. Martin (1848), 6 State Tr. N. S. 925 ; King 

c. R. (1849). 14 Q, B. .31 ; R. r. Fadcrinau (1850), 4 Cox, 
C. C. 359 ; Wlneor v. 11. (1866), L. R. 1 Q. B. 289 ; Tip- 
perary Coho (1875), 3 O’M. & H. 19. 

160. Misprision of treason.] — 

Garnet’s Case (1605), 3 Co. Inst. 27. 

Annotations : — Conid. Gray v. R. (1844), 11 Cl. A Flu. 427. 
Refd. Lovinger v. R. (1870), 39 L. J. P. C. 49. 

Joined with misdemeanour.]— See 

Indictments Act, 191.5 (c. 00), s. 4. 

SeCf alsOy No. 168, post. 

151 . On all capital charges.]— G arnet’s 

Case (1606), 3 Co. Inst. 27. 

Annotations :— Conad. Gray r. Jt. (1844), 1 1 Cl. & Fin. 427. 
Refd. Levingor v. It. (18R)), 39 L. J. V. C. 49. 

152. On charge of treason.] — R. v. 

Macguire (Lord) (164.5), 4 State Tr. 6.53. 
Annotations : — Refd. R. v. Martin (1848), 6 Stato Tr. N, S. 

925. Mentd. WonBloydalo Peerage Caae (1856), 8 State 
Tr. N. S. 479. 

153. .] — Charnock’s Cake (1696), 3 

Salk. 80 ; Holt, K. B. 133 ; 12 State Tr. 137; 91 
E. B. 704. 

A?%notation :~Mentd. R. c. DulTy (1849), 4 Cox, (\ C. 294. 

See, a/so. No. 158, post 

154 . On charge of misdemeanour.] — R. 

V. Reading (1679), 7 Stato Tr. 2.59. 

Annotations: — ^onsd. Gray v. R. (1844), 11 Cl. & Fin. 427. 
Mentd. R. v. BoyoH (i860), 2 F. & F. 157 ; B. r. Boycrf 
(1861), 1 B. & S. 311. 
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141 i. Form of challenge .] — A party 
challenging a juror should make hi« 
objection in such a manner that the 
Judge, or the clerk of the ct. can hear 
him ; A unlen^ he does ho, he cannot 
ral'te the ol.jectiou :ifter the Juror is 
flworn.— I’JTFIKLD V. Kimpall (1885), 
25 N. B. It. 193.— CAN. 


1 


14111. .] — B. e. CoNRAHy (1839), 

Craw. A D. 56. — IR. 


o. Highl to order jurors to stand 
f^side — Hight of fJroum .^ — Upon the 
trial of a party indicted for inls- 
demeanour, the Crown has a right to 
cause Jurors to stand aside until the 
whole panel is gone through. — B. r. 
Benjamin (1854), 4 C. P. 179.— CAN. 


p. .] — On a orimioal 

trial the Crown has a right to direct 
Jurors called to stand adde, A is not 
bound to challenge for cause until the 
whole panel Is perused. — It. t?. Chasson 
(1876), 16 N. B. It. (3 Pug.) 546.— CAN. 


R. r. SiilTH (1876), 

38 U. C. R. 218.— CAN. 


r. .J — r. V . Murbat a 

J^ONEY (1915), 33 W. L. It. 148 ; 9 
W. W. R. 804.^AN. 

, t* .1 — R. V . Chubton, 

119191 1 W. W. R. 774.— CAN. 

r. — VOL. XXX. 


a. .] — R. V. Pykk a 

McGill (1909), 29 N. Z. L. R. 376.— 

N.Z. 

b. liight of private prosecutor.] 

-It. V. Patteson (1875), 36 U. C. B. 
129.— CAN. 

0 . .) — A private pro- 

secutor has the same right as the 
Crown to direct Jurors to stand aside. — 
It. V. McLean (1877), 17 N. B. B. (1 P. 
A B.) 377.— CAN. 

d. .J — The right of order- 

ing Jurors to stand by, in oases of 
misdemeanour may be exercised by a 
private prosecutor equally with the 
Crown.— it. V. M'Gowan (1858), cited 
in 11 1. C. L. R. at p. 188.- IR. 

e. At criminal trial.] — Upon the 
selection of a Jury at a crimiiial trial, 
a juryman may be peremptorily 
ohaUenged or challenged for cause. — 
H. V. HabRI (1922), 69 D. L. It. 647 ; 
61 O. L. It. 606 ; 36 Can. Ciim. Cos. 
305.— CAN. 

1. JiigM to continue challenge — 
After panel reduced to twenty -four.]— 
R. r. Cabey (1877), 13 Cox. C. C. 645.— 

IR. 


g. .J— R. V. Parnell (1880), 8 

L. R. Ir. 17.— IR. 


PART Vll. SECT. 6, SUB-SECT. 3.-- 
B. (a). 

148 1. In what cases allowed - On 
charae of felony.] -Every person 
arraigned for any treason, felony, or 
inlHdeineanour shall bo admltUwl to 
challenge xiereiuptorlly to the number 
of twenty JurorH. — L kvinoku e. It. 
(1870), 39 L. J. P. C. 49.~ AUS. 

14811. .]-A right to 

challeujjo percmptr»rlly docs not exist 
In triais for traiiKportable f<*Jonles.— 
Anon. (1832), 1 (Tu\%. A 1). 1 89, n. — IR. 

162 i. On rharge of treamm .] — 

Levinukr V. B. (1870), 23 L. T. 302. — 
AUS. 

1541. On charge of misdi- 

mranour.]— I jKVISOEH v. B, (1870), 
39 L. J. P. C. 49. -AUS. 

Trial of foreigner.) — A 

foreigner on trial by a Jury de mediaiale 
has no right of peremptory obailenge 
as rogaras the foreign panel then 
retumcKi by the shcrllT. — R. v. Au Toon 
(1866), 3 W. W. A A’B. 31.— AUB. 


k. 

(1870). 


23 L 


. T. ‘I 


— Levinoer V. 
62.— AUS. 


R. 


1. After challenge propter affec- 

tum.] — l^risonermay challenge a Juror 
peremptorily, after a challenge to the 
Juror propter affectum haa been found 
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Sect* 6. — Challenge: Svh-sed* 3| B, (a) (5), <fc C. 

(g) & (b) L] 

155 . J — R. v. Oates (1686), 10 

St^te Tr. 1079. 

MenW. JoneB Randall (1774), 1 Cowp. 17. 

150, .] — R. V. OEUJER (1080), 7 

State Tr. 1183. 

Joined with felony .] — See Indict- 
ments Act, 1916 (c. 90), 8. 4. 

157 . On collateral issues.] — B. v* Rat- 

CLiFPB (1740), 18 state Tr. 429 ; Fost. 40 ; 1 Wils. 
160 ; 95 B. B. 643 ; svb nom* R. v. Radcuffe, 
1 Wm. Bl. 8. 

Annotalions : — ^Retd. Gray v. R. (1844), 11 Cl. & Fin. 427. 
Mentd. R. v. D’Bon (1764), 1 Wm. Bl. 610 ; R. v. Rogers 
(1765), 3 Burr. 1809 ; Duborly v. Gunning (1791), Peake, 
132 ; R. V. Garslde 8c Mosley (1834), 2 Ad. & El. 266 ; 
R. u. Antrobus (1836), 2 Ad. & El. 788 ; 11. v. Dowling 
(1848), 3 Cox. C. C. 609. 

158. In civil cases.] — The right to chal- 

lenge the jury, whether it be a common or a 
special jui^', peremptorily & without cause, does 
not exist in civil actions. 

There is no right of peremptory challenge except 
in cases of felony & treason (Parke, B.). — Creed 
V. Fisher (1854), 9 Exch. 472 ; 2 C. L. H. 1002 ; 
23 L. J. Kx. 143 ; 22 L. T. O. 8. 245 ; 18 Jur. 
228 ; 2 W. R. 196 ; 166 E. R. 202. 
innotaiiom .—VlentA. Rolln v. Steward (1854), 2 O. L. R. 
959 ; Humphrey v. Nowland (1862), 15 Moo. P. C. C. 343. 

159. ,j — Pbarse V. Rogers, No. 

198, post 

100 . After challenge for cause disallowed.] 

— Mulcahy V. R. (1808), L. R. 3 H. L. 306, H. L. 

Annotati/mH Lovlnger v. R. (1870), L. R. 3 P. C. 

282. Mentd. R. v. Moany (1867), 16 W. R. 1082 ; R. v. 
Parnell (1881), 14 Cox, C. C. 608 ; Mogul 8.8. Co. v. 
McGregor, (low (1889), 23 Q. B. D. 598 ; Quinn v. Leathern, 
11901 1 A. 0. 495 ; R. v. Tlbbits, [1902] IK. B. 77 ; Glblan 
V. National Amalgamated Labourers’ Union of Great 
BHtaln Sc Ireland, [1903] 2 K. B. 600 ; R. v. Lynch (1903), 
61 W. U. 619; li u. Brallsford, [190,6] 2 K. B. 7.30; 
Montreal Stretit lly. v. Nornmndln, [1917] A. C. 170; 
R. V, CaHemont, [1917] 1 K. B. 98 ; Valentine v. Hyde, 
[19191 2 Ch. 129 ; Davies v. Thomas, [19201 2 Oh. 18k 

Challenge by one of two accused.] — See Sub-sect. 
4, post 

161. To what number allowed — Joint indict- 
ment of accused.] — Where several are arraigned 
upon one indictment for the same offence, every 
prisoner may cliallengo peremptorily his number, 
6c if one venire f arias is awarded for all, he that is 
cliallenged by one shall bo drawn against all. But 
in such cose, before justices of gaol delivery, the 
anel may be severed, & the same jury be returned 
otween the King & each of the prisoners by him- 
self. — R. V. Halisbury (1563), 1 Plowd. 100 ; 75 
E. R. 158. 

102 , .] — Charnock’s Case (1696), 3 

Salk. 80 ; Holt, K. B. 133 ; 12 State Tr. 1377 ; 
91 E. R. 704. 

Avriot(Uum : — Mentd. R. v. DiilTy (1849), 4 Cox. C, C. 294. 

108. On charge of felony.] — Newman v. 

Punter, No. 148, onia. 

104 , ,] — Gray v. R., No. 140, ante. 

106 . On charge of treason.] — R, v. Mac- 

GUiRE (Ix)RD) (1045), 4 State Tr. 663. 

Reid. R. c. Martin (1848), 6 State Tr. N. S. 
925. Mentd. Wonsloydale Peerage C^so (1856), 8 State 
Tr. N. S. 479. 


100, .] — Ohabnook*s Case (1696), 

3 Salk. 80 ; BEolt, K. B. 133 ; 12 State Tr. 1377 ; 
91 B. R. 704. 

Annotation : — Mentd. R. v. Duffy (1849), 4 Cox, C. C. 294. 

Procedure on indictment for attempt 

to injure the sovereign .] — See Treason Act, 1842 
(c. 51), 8. 1. 

Effect of excessive challenge — On charge of high 
treason .] — See Treason Act, 1696 (c. 3), s. 2. 

On charge of felony or piracy .] — See 

Criminal Law Act, 1827 (c. 28), s. 3. 

167. Whether challenge can be withdrawn.] — 
(1) Since 1825 Act the Crown is not to be put to 
show grounds of challenge of jurors, in a case of 
felony, till the panel is exhausted ; & that statute 
makes no alteration of the law in this respect. 

(2) A prisoner, in a case of felony, having 
challenged twenty jurors peremptorily, cannot 
withdraw one of those challenges, to challenge 
another juror, instead of one that he had pre- 
viously challenged. — R. v. Parry (1837), 7 C. & P. 
836. 

(&) By the Croton* 

See 1825 Act, s. 29 ; 33 Edw. 1, c. 4 (1305). 

168. General rule.] — Savage v. Brooks (1691), 
Moore, K. B. 595 ; 72 E. R. 781. 

169. Whether exception allowed.] — R. v* 

Hawkins (1609), 6 State Tr. 921. 

C. For Cause* 

{a) In General* 

170. What Jurors may be challenged — Special 
Jurors.] — WoBSLEY v, Foquet (1856), 27 L. T. O. S. 
71. 

171. Appeal from ruling of Judge — How 

brought.] — WoRSLEY v* Foquet (1856), 27 L, T. 
O. S. 71. 

172. Whether Umlted.]— R. v* Geach, No. 202, 
po^t. 

173. Challenge for unlndlfferency — How deter- 
mined,] — D ALSTON & Nichols v. All-Souls 
College Oxford (Master & Fellows) (1623), 
Palm. 303 ; 81 E. II. 1125. 

174. Form of oath.] — Anon. (1689), 

1 Salk. 152 ; 01 E. R. 140. 

176. What questions may be asked.] 

— R. V. Lacey, No. 91, ante. 

Challenge for lack of qualification — How deter- 
mined .] — Sec 1825 Act, s. 50. 

(6) Grounds for Challenge* 
i. In General* 

176. Propter defectum — Juror over age.] — Mul- 
CAiiY V. R., No. 130, ante* 

177. Juror not on current Jury book — 

Effect of adjournment of hearing.] — Mulcauy v* 
R., No. 130, ante, 

Alienage .] — See Aliens Restriction (Amend- 
ment) Act, 1919 (c. 92), s. 8. 

178. Propter affectum — Relationship — Must be 
legitimate.] — Anon, (1368), Jenk. 47 ; 145 E. R. 
35. 

179. Juror’s wife akin to party.] — 

(1) If a juror’s wife is of kin by blood to a pltf. or 


against prlaoner by triers. — R. v. 
UomiRfi (1812), 2 Craw. 8c D. 396 ; 
Ir. Clr. Rop. 274. 422.— IR. 

1611. To whai number allowed — 
Joitvi indictment of accused,] — On the 
selcotion of the jury in a trial for 
seditious conspiracy, though the in- 
dlotmont contains a number of counts, 
the accused is limited tot our peremptory 
challenges. — H, v* Russrix. (1920] I 
W. VV, R. 624 ; 61 D, L. R. 1.— dAN. 


PART VII. SECT. 6, SUB-SECT. 8.— 
B* (b). 

m. On second perusal of paneJ ,] — 
After the list of jurors has D<«n called 
A gone tlirougb. a number having been 
directed at the instance of the Crown to 
stand aside, & a oomplete jury not 
obtained, although the Crown may not 
have exhauBted its number of 
peremptory ohallonges, it cannot 
ohallenge peremptorily on the second 


going through of the panel. — R. v. 
Churton, (19191 1 W. W. K. 774.— 

CAN. 

PART VII. SECT. S, SUB-SECT. 8.— 
C. (b) (i). 

n. Propter defectum — AUenaoe,] — 
The objection that one of the jurors 
is disqualified, being an alien, should 
be taken by ohallenge . — SrmFBKsmov 
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deft*, it ie principal ohidlexim, for this wife or her 
isstxe may happen to be heir the party in the case, 
but to make this a good challenge this wife ought 
to be alive or to have left issue. 

(2) Jurors oaght to have three qualities : (a) to 
be victni to the place where the matter at issue 
arises ; (b) to be of sufficient estate according xx> 
law ; & (c) to be impartial. — ^A non. (1429), Jenk. 
96; 145E. B. 09. 

180. .] — A juror' having been on the 

Grand Jury, or of the coroner’s inquest, or being 
uncle to the prisoner, are good causes of challenge. 
— Young v, Slaughtebpobd (1709), 11 Mod. Rep. 
228 ; 88 E. B. 1007. 

181. Juror steward of manor — Where 

defendant a copyholder.] — Anon. (1636), Beni. 6; 
73 E. R. 935. 

Ig2. Juror's child baptised by plaintiff.] — 

Anon. (1537), Beni. 6 ; 73 E. R. 935. 

183. Juror of former trial selected on new 

trial.]— L ong’s Case (1684), Cro. Eliz. 33 ; 78 
E. R. 298. 

134. Juror previously arbitrator in same 

case.] — It is not a principal challenge, that one 
returned of the jury was chosen comr. by the other 
party, for examination of witnesses in the Ct. of 
Ch. ; but it is a principal challenge, that one 
returned of the jury was an arbitrator for the other 
party. — P eacock’s Case (1011), 9 Co. Rep. 70 b; 
77 E. R. 837. 

186. .] — It is a principal challenge 

to a juror, that he was an arbitrator before in the 
same case, because it is intended, that he will 
incline to that partv to which he inclined before : 
but it is contrary of a comr., because he is elected 
indifferent (Coke, C.J.). — Fortescue & Coakb’s 
Case (1612), Godb. 193 ; 78 B. R. 117. 

186. Juror previously a commissioner for 

taking evidence.] — Peacock’s Case, No. 184, 
ante. 

187. .] — Fortescue & Coake’s Case, 

No. 185, ante. 

188. Juror at trial of another prisoner — 

Prisoners Jointly indicted but separately arraigned.] 

— Regicides’ Case, No. 238, post. 

189. Serving on Grand Jury — Finding true 

bill against accused.] — R. v. Pehctval (100.5), 1 
Sid. 243 ; 82 E. R. 1083. 

AnnotcUuyn : — Mentd. K. v. Tiichln (1704), 2 Ld. Ilayin. 

1061. 

190. Though not bill on which 

accused charged.] — K. v. Oates (1085), 10 State 
Tr. 1079. 

AnnUaiion : — ^Mentd. Jones v. Randall (1774), 1 Oowp. 17. 

191. .] — Young v. Slaugiiterford, 

No. 180, ante. 

192. .] — On trial of an indictment form*8- 

demeanour by a special jury, a juryman, after being 
sworn, stated himself to have been one of the grand 
jury who found the bill. He continued, however, 
in the box, deft, not consenting bo his being with- 
drawn. It did not appear whether deft, knew of 
the objection before the juror stated it. On 
motion for a new trial by deft, after conviction ; — 
Held : not a mistrial. — R. v. Suixivan (1838), 8 


Ad. & El. 831 ; 1 Per. & Dav. 96 ; 1 Will. Woll. k, 
H. 610 ; 8 L. J. M. C. 3 ; 3 J. P. 16 ; 112 E. R. 

lUOd. 

193. Serving on coroner’s inquest.] — 

Young v. Slaughtkrpord, No. 180, ante. 

194. Juror foreman of Jury — At trial of 

previous action for bribery at same election — Action 
between different parties.] — No cause of ch^lengo 
that juror had been foreman of another jury who 
had tried another action between other pariies 
for bribery, alleged to have been committed at 
the same election. — M arsh v. Coppock (1840). 9 
C. k P. 480. 

196. Expression of ill-will by Juror — 

Intention to find accused guilty.] — R. v. Cook, No. 
134, ante. 


196. .] — R. V. O’CoiQLY, No. 227, 

po^t. 

197. .]— R. V. Edmonds, No. 131, 

ante. 


198. Juror disapproving Judge’s 

ruling in favour of party challenging.] —A juror 
cannot, in a civil case, be clmlJengod without 
cause; k it is no cause of cliallongo that, in a 
previous case, the juror has shown some dissatis- 
faction with the law as laid down by tlio judge in 
favour of the party challenging.— Pearse v, 
Rogers (1800), 2 F. k F. 187. 

199. Juror Interested in cause — Though 

Intel est slight.] — IIesketh v. Bhaddook, No. 120, 
ante. 

200. Where Juror took part in subject- 

matter of indictment.] —It is a good ground of 
challenge that a juror has taken an ai’tive part in 
the affair out of which the indictment has arisen. — 
R. V. Swain (1838), 2 Lew. C. C. 110 ; 2 Mood. 
k R. 112 ; 168 E. R. 1008. 

201. Jdror never returning verdict for 

Crown.] — It is not a good ground of challenge that 
a juror has sat several times on the assizes, k in 
no case, where ho has been a Juryman, has a 
verdict for the Crown been given. -R. v. Hawdon 
(1838), 2 Ja*w. C. C. 117; 108 E. R. 1090. 

202. Juror client of accused attorney.] — 

(1) If on the trial of a case of felony the prisoner 
peremptorily challenge* some of tlie jurors, & the 
counsel for the prosecution also challenge so many 
that a full jury cannot be had, the proper course 
is to call over the whole of the panel in tJie same 
order as before, only omitting those who have 
been peremptorily chalhmged bv the prisoner, k 
as each juror then appears, for the counscjl for the 
prosecution to state their cause of challeng<*, k if 
they have sufficient cause k tiie prisoner does not 
challenge, for such juror to be sworn. 

(2) It is no cause of chail(‘ngo of a juror by the 
counsel for the prosecution in a casr* of felony, 
that the juror is a client of t)i(» prisoner who is an 
attorney. 

(3) Nor that the juror has visited the prisoner 
as a friend since lie has been in prison. 

(4) In a case of felony, afti*r a prisoner has 
challenged twenty of the juroi*s perompL)rily, he 
may still examine any other of the jurors, who are 


V. Fraskr (1885), 24 N. B, R. 482.— 
CAN. 


o. Juror under age.] — Serntde : 

the objection that one of the jury is 
a minor mnst be taken by challenge- 
— R, r. Htrad Sc Nbkdham 

(1881). 2 N. S. W. L. R. 194.— AUS. 


1S3 i. Propter affectum — Juror of 
/ormer trial eelected on new trial.}-— 
The fact that a member of a special 
jwy vns one of the jurops at a former 
trial s a good ground of challenge at 


a now trial. — H akris v. Dushmuik 
(1902), 9 B. C. R. 303.— CAN. 

188 IL .}— R. t. Dunne 

(1832), 1 Craw & D. 190, n.— IR. 

1881 . ^ Juror at trial of another 

prisoner — Prisoners jointly inairied but 
separtdelv arraianed.) — It. v. Pyke & 
kfoGiLL (1909), 29 N. Z. L. R. 376.— 
N Z. 

1881 . Expression of Ul-wiU by 

jiiror.}— R. V. Huohes (1842), 2 Craw. 
& D. 396 ; Ir. Clr. Rep. 274, 422.— IR. 


196 U. — . ] —Expressions of 

opinion by jnrors are not ground of 
ohallengo unlow they aro corrupt 
declarations prooeoding from Ill-will 
against prisoner. — U. v. Maktin (1848), 
6 State Tr. N. H. 926.— IR. 

p, Juror interested in cause.} 

— A ohallengo averring that a juror wa« 
Intcrosted In the oonvfotion of tlie 
prisoner umler a charter granting to 
the oorpn. the goods of fmons to l>e 
oonvlctM within the city, the juror 
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Sect. 6. — Challenge; Sub-eect. 3, C. (6) i., U.&iii., 
(c ), & V. ; aub-eect. 4.] 

subsequently called, as to their qualification. — 
B. V. Geach (1840), 9 0. & P. 499. 

AnnottUions .* — As /o (j) Consd* Mansell v, R. (1857)» 8 E. & 
B. 64. Generally, Reid. Ciray u. R. (1844), 11 CL & Fin. 
427. 


203. Juror visiting accused in prison.] — 

R. V. Geacii, No. 202, ante, 

204. Juror director ot Insurance company 

— Defendant another insurance company.] — In an 

action against an insurance office on a life poli<‘y, 
it is no objection to a special juror being sworn, 
tliat he is a director of another insurance office, 
unless that office has granted a policy on the life 
in question, the amount of that policy be unpaid. 
— (jHAKi V, Fenn (1841), Car. M. 43, N. P. 

206. Juror member of provisional com- 

mittee — Defendant membei of same committee.] — 
(1) Where it appeared that, on the trial of an 
action against a committeeman of a projected 
railway co., one ot the jury was also a member of 
the committee, & had been sued in respect of the 
claim then in question, the ct. granted a new trial, 
on payment of costs. 

(2) The affidavit of a juryman may be received 
to explain the circumstances under which he came 
into the jury box on the trial of a cause affecting 
his own interest, though his affidavit of what 
occurred in the box during the trial is not 
receivable. 

One of the gentlemen who served as foreman 
was a brother provisional committeeman of the 
same v'o. with deft., who had the verdict. This 
appears to us to be wrong (Lord Denman, C.J.). — 
Bailey v. Macaulay, Bailey v. Pearson, 
Bailey v, Haines, Bailey v, Bracebeidoe, 
Dawson v. Hay, Wilson v. Holden (1849), 13 
Q. B. 815 ; 19 L. J. Q. B. 73 ; 14 L. T. O. H. 104 ; 
14 Jur. 80 ; 110 E. II. 1475. 

Annotations: — Generally, Mentd. Norris v. C^ottle (1860), 2 

H. L. Cas. (U7 ; Palilck r. iloynolclH (1857), 1 C. B. N. H. 

727 ; 1‘llotr. Craze (1888). 4 T, L. 11. 46a. 

206. Juror member of company — Com- 

pany party to action.] — Where a public co. is a 
party to an action, th(‘ more fact that one of the 
Jurymen was a shareholder in tlio co. is no ground 
for granting a new trial. 

Tins was a motion for a new trial, on the ground 
of one of the jurymen being a shareholder in the 
railway co., <te consequently open to a challenge if 
the fact had been known (IVjllock, (\B.). — 
WiLLiAMH V. Great Wf.stkrn Ky. Co. (1858), 3 
H. k N. 899 ; 28 L. J. Ex. 2 ; 32 L, T. O. S. 147 ; 
7 W. U. 97 ; 157 E. R. 720. 

Annotations : -Comd. Moiif real Street Ry. Co. v. Nomiandin. 

I1917J A. C. 170. Reid. Irwin v. Groy (1865), IOC. B. N. S. 

684. 


Juror indebted to party.] — See No. 211, 

post, 

207. Conscientious objection to capital 

punishment.]— Mansell v. R., No. 233, post. 


208. Propter delictum — Juror having been 
attainted of felony.] — It appears . . . Hiat if one 
be attainted of felony & pardoned he shall not be 
sworn of a jury ... & this is a good challenge to 
a juror returned to serve that he hath been before 
attainted of felony though pardoned for the 
same yet he is not a fit person to serve of a jury 
(Coke, C.J.). — Brown v, Crashaw (1614), 2 
Bulst. 154 ; 80 E. R. 1028. 

Annotalum : — Refd. Pendock d. Mackinder v. Mackinder 
(1765), Willes, 665. 

209. Juror answering in name of another.] 

— Whore R. C. answered to the name of J. C. on 
the sheriff’s panel, at the trial of a prisoner for a 
capital felony, it is mere matter of challenge, k 
after verdict cannot be taken advantage of by 
the party convicted, as a mistrial. — J uryman’s 
Case (1783), 12 East, 231, n. ; 104 B. B. 90, 

C. C. R. 

Annotaiwns : — ^Distd. Hill v, Yates (1810), 12 East, 229 ; 
Dovey e. Hobson (1810), 2 Marsh. 154 ; K. v. Tremaine 
(1826), 7 Dow. & Ky. K. B.684. Consd. R.r.Mellor(1853), 
7 f^ox.C. C. 454. Apld. K. v. Bottomiey (1922), 127 L. T. 
847. 

Grounds for challenge — Whether ground for new 
trial.] — See Practice. 

ii. Whether Challenge Principal or to the Favour. 

210. Relationship — Juror’s wife akin to party.] 
—Anon. (1429), No. 179, ante, 

211. Juror indebted to party.] — That a juror is 
in debt to pltf. or deft., is not ground for a 
“ principal ” challenge. — Anon. (1534), Moore, 
K. B. 3 ; Ben. 13 ; Beni. 6 ; 72 E. K. 398. 

212. Juror steward of manor — Of which defen- 
dant a copyholder.]— Anon. (1536), Beni. 6; 73 
E. R. 935. 

213. Juror’s child baptised by party.] — Anon. 
(1537), Beni. 0 ; 73 E. R. 935. 

214. Juror on previous trial called on new 
trial.] — Long’s Case (1584), Cro. Eliz. 33 ; 78 
E. R. 298. 

215. Juror formerly arbitrator In same case.] — 

Peacock’s Case, No. 184, a^ite. 

216. .] - Fortescue & Coakk’s Case, No. 

185, ante, 

iii. Discovery of Grounds during or after Trial, 

217. Discovery of grounds during trial — 
Whether ground for discharging Jury.] — If during 
the trial of a ctise of felony, it be discovered that 
the prisoner has a relation on the jury, this is no 
ground for discharging the jury, & the case must 
proceed.— R. v, Wakdle (1842), Car. & M. 647. 

Whether ground for new trial.] — See Practice. 

(c) Time for Showing Cause, 

218. General rule.] — If a party challenges the 
polls, he must show cause in the case of each juror 
as he challenges him. — Luke v. Clerk (1615), 
Moore, K. B. 846 ; 72 E. R. 944. 


bolnK » & also a raU'tpaytr 

liable to l>o ratod for the doflcloncy of 
tho boroiiah funds : — Held : bad. — 
R. w. Mautin (1848), 6 State Tr. N. S. 
926.— IR. 

806 i. Juror member of company 

— (Jompany party to action, ] — A person 
named In the Aot of Inoorporaiion 6c 
in the list of sulxtoribors, who never 
authorised his name to be used or held 
any shares In the oo., ceases to bo a 
member thereof after the first meeting 
to organise the oo.. & is not disqualldoa 
as a Juror in an action brouflrht by Them. 
— Portland & Lancaster Steam 
Ferry <». v. Pratt (1850), 7 N. B. R. 
(2 All.) 17.— CAN. 

20511 . — — In an action 

against an insuranoe oo. where one of 


tho Jurors is a shareholder in tho co., 
pltf, should exercise his right of 
challougo if he objeots to the Juror’s 
presonce. — Richardson v, Canada 
vVkht Farmers Insltranck Co. (1867), 
17 C. P. 341.— CAN. 

q. Money subscribed by iuror 

towards proafrufion.J — R. v, Fitz- 
patrick (1838), Craw, & D. Abr. C. 513. 


r. Jttror a (own cottneiUor,] 

— The name of a town oouneillor stood 
on a special Jury list after it had been 
rednowl : — Held : ho w’as liable to 
ohallonge for this dlsqnalihoation w hen 
about to be sworn.— Barrett v. Long 
(1851), 3 H. L. Caa. 395; 10 K. R. 
164.— m. 


t. No list returned for three years.] 
— It is not a ground of ohallonge to 
the polls that no list has been returned 
to the secretary -treasurer of the county 
for three years. — F arnell r. Conway 
(1918), 45 N. B. R. 343.— CAN. 

a. Juror incorrectly summoned ,] — A 
challenge to tho poll, on the ground 
that the Juror was not summoned as 
by law he ought, is Jnsnffleient. — 
Fogarty v, R. (1846), 10 I. L. R. 63. — 

m. 

PART VII. SECT. 5, SUB-SECT. 8.— 
C. (o). 

818 L General n/te.)— Where a 
prisoner upon his arraignment 
oballongea a Juror for cause he Is bound 
to state & prove the cause alleged at 
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219. Before examination on the voir dire.] 

— B. V. Dowung, No. 72, ante, 

229. Challenge by the Crown.] — B. v, Harles> 
TON (1370), Y. B. 44 Edw. 3, fo. 38, pi. 82 ; 
Staundford*s Pleas of the Crown, 162 b. 

AnTwktiion : — ^Beld. Mansell v. IL (1857), 8 £. & B. 54. 

221. .] — B. V, Fitzhabris (1681), 8 State 

Tp. 224. 

Annotations : — Coud. Meuisell v. R. (1857), Dears. &. B. 375. 
Mentd. R. V. Layer (1722), 8 Mod. Rep. 82 ; Stockdale v. 
Hansard (1840), 3 State Tr. N. S. 723 ; Bradlansrh v. 
Gossett (1884), 50 L. T. 620. 

222. .] — B. V, CONINGSMARK (1682), 9 

state Tr. 1. 

Annotatwn Befd. Mansell e. R. (1857), 8 E. & B. 54. 

223. .1 — The Crown is not bound to assign 

cause for a challenge until the panel has been gone 
through. — R. v. Gramme (1691), 12 State Tr. 
645 ; 4 Hargrave’s State Tr. 406. 

Annotations : — Mentd. U. r. Knowles (1094), 12 Mod. Rep* 
65 ; U. V. Crosby (1695), 12 Mod. Rep. 72 ; R. v. Layer 
(1722), 8 Mod. Rep. 82 ; R. v. DowUnsr (1818), 3 Cox, 
C. C. 509 ; R. v, MoGallerty (1867). 10 Cox, C. C. 603 ; 
R. V. Meany (1867), 10 Cox, O. C. 506. 

224. .] — R. V, Cook, No. 134, ante, 

225. .]— B. V, CowPER (1699), 13 State Tr. 

1106. 

Annotation: — Consd. Mansell v. R. (1857), Dears. & B. 
375. 

228. .] — R. V. Horne Tooke (1794), 25 

State Tr. 1. 

Annotations: — ^Refd. R. v. Frost (1840), 4 State Tr. N. S. 
85; MaiiHoll v. U. (1857), 8 E. & B. 54. Mentd. R. v. 
Stone (1790), 25 Stat-o Tr. 1155 ; Eafarleton 6c Coventry' 
V. Kingston (1803), 8 Vcs. 438 ; R. v. Lambert 6c Perry 
(1810), 31 State Tr. 335 ; R. v. Watson (1817), 32 State 
Tr. 1 ; Rodford v. Blrley (1822), 3 Stark. 76 ; R. v. Smitli 
(1828), 8 B. & C. 341 ; R. v. Parry (1837), 7 C. <& P. 836 ; 
U. V. Zulueta (1843), 1 Car. & Ktr. 215 ; Conway & Lynch 
t). K. (1845), 5 L. T. O. S. 458 ; U. v. Grant, Ranken tic 
Hamtltou (1848), 7 State Tr. N. S. 507 ; R. v. Meany 
(1867), 15 W. R. 1082. 

227. .] — (1) Two men were indicted on a 

charge of high treason in that they did at M., in 
the county of K. aid in the hostile invasion of the 
Kingdom by ships armed men. Objection was 
taken to the advantage gained by the Crown where 
the panel consisted of a large number of jurors it 
being asserted that forty-eight men was the extreme 
limit ; but tliis objection was overruled, & the 
A.-G. was j^rmittod to withhold assigning the 
cause of clialienge until the panel was gone tlu’ough. 

(2) A juror was omitted from the jury on a 
challenge because he exclaimed on looking at the 
prisoners “ damned rascals,” — K. v. 0‘CoiaLY 
(1798), 26 State Tr. 1191. i 

Annotitiwns : — As to (1) Refd. R. r. Frosf (1810), 4 .State 
Tr. N. s. 85 ; Mansell r. R. (1857), Dears, ic B. 375. 

228. J — B. V, PitosT, No. 99, ante, 

229. .J—Anon, (1837), 1 Jur. 671. 

230. .] — K. V, Parry, No. 167, ante, 

231. .1 — The counsel for the prosecution 

only followed the practice usual on such occasions 
& challenged the juror as he came to the book to be 
sworn ; this might be done by both parties till the 
whole panel liad been gone tlirough ; & if it should 
then appear that a full jury were not obtained, 
then the panel should be a^ain called over, on 
which second occasion certainly the Crown was 
|x)und to assign some cause for challenging any 
juryman to whom the couns<d might object. In 
the first instance, it was clear that the Crown had a 
right to a peremptory challenge ; & it might be 
exercised very fairly on the present occasion 
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J.) — R. V. Daokbs (1839), 3 J. P. 

SIS' J—R- V. Oeach, No. 202, ante. 

'/J — record stated that P., named 

on the p^el, was called, & elected, & tried, to the 
intent that he should be sworn ; without being 
sworn, he said that he had conscientious scruples 
gainst capital punishments. The counsel for the 
Crown prayed that he should be ordered to stand 
py* counsel for the prisoner prayed that 

the Crown should assign cause of challenge. The 
judge told him that if ha felt that he could not do 
his duty ho had bettt‘r withdraw ; & thereupon 
it was ordered by the ot. that he should stand by : 
Held : tliis was a chalhmgo by the Crown without 
assigning cause, & thei'cfore the judge was right 
in ordering P. to stand by. 

Setnble : the judge has powtT to excuse a jury- 
man from serving, or to order him to withdraw, 
if he is physically or morally incapable of per- 
forming his duty — Manskij. v, H. (1857), 8 E. 5c B. 
51 ; Dears. & B. 375 ; 8 State Tr. N. S. 831 ; 27 
L. J. M. C. 4 ; 22 J, P. 19 ; 4 Jur. N. S. 432 ; 
169 E. K. 1048, Ex. Ch. 

A nnotations .•—Refd. R. r. (horflrettl (1805), 4 F. & F. 546 ; 

LevitMfer r. H. (1870). L. R. 3 P. (\ 282. Mentd. lie 

AnderHon (1861). 7 Jur. N. 8. 122 ; Jic FernanduH (1861), 

6 H. & N. 717; WiiiHor R. (1866), 35 L. J. M. C. 121. 

234. V. Giohcjktti, No. 101, ariie, 

235. By accused -Charged with misdemeanour.] 
— On the trial of a misdemeanour on the Crown side 
ot the assizes, it is a fair mode of practice to allow 
defts. to object to Uk‘ jurors as thc^y are called, 
without showing any cause, till th(‘ panel is 
exhausted, & then to recall the* jurors in the same 
order in which they w(‘r(* called at first, & then iu)t 
to allow any challcmge ex(‘ept for cause, 5c this is 
the constant practic(* on th(‘ Welsh circuit, where 
challenges of jurors very frecpiently occur. -H. v, 
Blakeman (1850), 3 Cai*. & Kir. 97. 

D, By the Crown, 

Peremptory challenge— Whether Crown has 
right.]— See Hub-sect. 2, B. (6), ante. 

Challenge lor cause — When Crown must show 
cause.] — See Nos. 220-234, ante. 


Sub-sect. 4.— Joining or Severing Challenges. 

236. Joint indictment & arraignment — Chal- 
lenge by one 1$ by all.] — Jl, v, Salihbury, No. 161, 
ante, 

237. .] - Anon. (1557), Beni. 7; 73 

E. B. 935. 

238. -.] —(1) If 8<^veral persons bti 

indicted t<jg(*ther in one indictment for one crime, 
in case some of them be found guilty by onfj jury, 

afterwards some of tlu^ same jury returned 
for trial of others in the sarm^ indictment ; it is 
no challenge for tho.s^* pi’iHonei*s to say, that those 
jurors have already given their verdict, & found 
others guilty who are indicted in the same indict- 
ment for the same offence. . . . The finding one 
guilty Is no argument that those Jurors will find 
another guilty. 

(2) If several prisoners be put ufwn one jury, 
& they clialienge peromptorilv, sever in their 
challenges then he who is chaflengod by onrj is to 
bo drawn against all. But in such case tho panel 


once & la not eniitled to wait until the 
panel is exhausted. — R. e. Power, 
119201 V. L. R, 88.— AUS. 

2201. ChdUenge by the Crown.] — 
On a criminal trial the Crown haa a 
riirht to direot Jurors called to ataud 


aside, & Is not bound to ohallonge for 
cause until tho whole panel is perused. 
— R. V. Chassox (1876). 16 S. B. K. 
(3 Puff.) 546.— CAN. 

22011. .1— K. V. Smith (1876), 

38 V, O. R. 218.— CAN. 


PART Vlt. SECT. 6, SUB^SCCT. 4. 

b Defendonis separately represented 
— ct* delivering serMrate defences.]- 
Defts , haviiiff delivered separate 
defeuooe & bdnff separately ropre- 
sentod at tlw trial, cJaliued to bo 



Juries. 


m 


Sect. ^.--Challenge: Sttb-secU. 4 <fc 5. Sect. 6: ' 
Svb-6ed». 1 & 2. Sed. 7.] 
might be severed & the same jiiry might be 
returned betwixt the King & every one of the 
prisoners, & then they are to be tried severally ; 
& there the challenge of one prisoner is no challenge 
to disable the juror so challenged against another 
prisoner. 

(8) A juror, once challenged, cannot be recalled. 
— Regicides* Case (1660), 6 State Tr. 978, 970, 
1010 ; Kel. 7 ; 84 E. R. 1066. 

Annotation: — Generally, Mentd. Crosthwalte v. Gardner 
(1852), 18 Q. B. 640. 

289. Joint indictment & separate arraignment- 
severance of panel — Challenge only applies to one 
trial.l — R. V. Salisbury, No. 161, ante. 

240. Regicides’ Case, No. 

288, ante. 

241. Severance of challenges — Effect of — 
Separate trial ordered.] — R. v. Hardy (1794), 24 
State Tr. 109. 

Amtotations .•—RsWl. B. v. Barber, Fletcher & Doroy (1844), 
8 J. P. 644. Mentd. K. V. HI one (1796), 25 State Tr. 
1155 ; K. -t). EdwardH (1S12), 4 Taunt. 309 ; H. v. Watson 
(1817), 2 Stark. 116; Kedford v. lUrloy (1822), 3 Stark, 
no, n. ; Kodford v. Blrley (1822), 3 Stark. 76; K. v. 
Blake (1844), 6 Q. B. 126 ; H. v. O’CVmnoll (1844), 5 State 
Tr. N. H. 1 ; Conway & Lynch v. K. U845), 5 L. T. O. S. 
458 ; A.-G. v. Brlant (1846), 15 M. & W. 169; II. v. 
Garbott (1847), 2 Cox,(;.C. 448 ; 11. v. Grant, Ilanken & 
Hamilton (1848), 7 State Tr. N. S. 507 ; It. v. Duffy 
(1849), 7 State Tr. N. H. 795 ; R. v. Smith G’Bricm (1849), 
7 State Tr. N. B. 1 ; R. v. Pet-horlid (18.56), 7 Cox. C. C. 
79 ; Mulcahy v. II. (1867), 15 W. K. 446 ; K. v. Moany 
(1867), 15 W. U. 1082 ; Maika v. Boyfua (1890), 25 Q. B. D. 
494. 

242. .]— R. V. Sealey (1844), 8 J. P. 

828 . 

Annotation N.F. R. v. Flaher (1848), 3 Cox, C. C. 08. 

Number of peremptory challenges 

allowed.] — See Nos. 161, 162, ante. 

24.8. Whether allowed — Where principal 

& accessory Indicted together.] — Where a principal 
& accessory are indicted together, they will not be 
allowed to sever in their challenges, so as to be 
tried separately.— R. v. Fisher (1848), 3 Cox 

i\ a 68. 


Sub-sect. 5.— Effect of Omission or 
D 1 SAU. 0 WANCE OF Challenge, 

244. Omission to challenge at right time — 
Juror challenged but released by other party — 
Whether right of challenge revived.] — Where a 
juror is not cliallengod by one pai’ty, who had 
Bufllci(*nt cause of challenge ; & afterwards is 

challenged by the other side, & afterwards the 
party doth rehjase his challenge ; in that case, 
the flist party cannot challenge the same juror 
again, because ho did foreslow his time of challenge, 
& he had admitted the party for to be indifferent 
at the first. — O anden Symmon’b Case (1613) 
Godb. 234 ; 78 E. R. 136. 

As ground for new trial.]— /S^cc Practice. 

Challenge Improperly disallowed — As ground for 
new trial .] — See Practice. 


Sect. 6.-1iAAXING UP THE NUIffiERS. 

Sub-sect. 1. — ^By New or 
Panels. 

See 1826 Act, s. 20. 

245. New panel ordered — List exhausted by 
challenges.] — \^ere the panel is exhausted by 
challenges the ct. may ore ienvs order a new pan^ 
without writ or precept. 

The King has power to challenge without 
showing cause till the panel be gone through ; 
but if there be a default of jurors when the King 
challenges, the King’s Counsel must show cause 
(Treby, L.C.J.). — Cook’s Case (1696), as r^orted 
inlSStateTr. 311, 317; Post. 63 ; 168 E. R. 32. 

Annotaiians : — Reid. R. V. Edmonds (1821), 4 B. & Aid. 

471 ; liamadge v. Ryan (1832), 9 Bing. 333 : Mansell r. R. 

(1857), 8 E. & B. 54 ; Mulcahy vTu, (1867), 15 W. R. 

446. 

246. .]— R. V. Horne Tooke (1794), 

25 State Tr. 1. 

Annotaiiona Refd. R. I?. Frost (1840), 4 State Tr. N. S. 

85 ; Mansell v. R. (1857), 8 E. & B. 54. Mentd. R. v. 

Stone (1796), 25 State Tr. 1165 ; Eaglcton & Coventry t>. 

Kingstnn (1803), 8 Vos. 438 ; R. r. Lambert (1810), 31 

State Tr. 3.35; R. v. Watson (1817), 32 State Tr. 1; 

Kedford v. Blrley (1822), 3 Stark. 76 ; R. v. Smith (1828), 

8 B. & C. 341 ; R. v. Parry (1837), 7 C. & P. 836 ; R. t. 

Zulueta (1843), 1 Car. & Kir. 215 ; R. v. Moany (1867), 15 

W. R. 1082. 

247. Special Jury — Panel reduced to less 

than twenty-four.] — Where it is shown to the 
satisfaction of the ct. on a statement of facts by 
affidavit that in the reduced list of special jurymen 
there ai*e persons non-resident or exempt, or that 
from other causes it is clear that there are less 
than twenty-four effective jurymen remaining on 
the panel, & that it is probable that a sufficient 
numoer cannot be had to attend at the trial of 
a pending information, they will, on motion, 
order a new jury to be impanelled. — A.-G. v. 
Goodman (1820), 8 Price, 220 ; 146 E. R. 1184. 


Sub-sect. 2. — By tales de circumstantibus. 

See 1825 Act, s. 37. 

248. Jurisdiction of court to award — Corpora- 
tion.] — A corpn. cannot grant a tales (per Cur. ). — 
Basely v. Baseley (1647), Sty. 16 ; 82 E. R. 494. 

249. Inferior court — By custom.] — It is 

not a good custom for an inferior ct. to award a 
tales de cirnimstantibus . — Ball v. Knight (1732), 
2 Barn. K. B. 194 ; 2 Stra. 041 ; 94 E. R. 424. 

250. When awarded — Insufficient jurors ap- 
pearing.] — Denbawd’b Case, No. 105, ante. 

261. Special Jury.] — Practice as to 

raying a tales upon the trial of an issue directed 
y the (^t. of ( >h. 

I have inquired into the practice & have been 
informed, that liberty to pray a tales has only 
been given, in case it happens that a certain 
number of special jurymen do not attend (Lord 
Langdalk, M.R.). — Ellis v. Bowman (1851), 
13 Beav. 318 ; 61 E. R. 122. 

252. Who may pray a tales — Plaintiff or de- 
fendant.] — I*ltf. is not bound to pray a talcs, but 


cuititlad to four pow^mplory challongeB 
each : — Held : aoft«. wore only ou- 
tltlod to four peremptory chaUeiuPrCi 
betwtMju them. — K mi’EY v. Cabscaujkn 
(1894), 24 O. R 668.--CAN. 

PART VII. SECT. 6, SUB-SECT. 1. 

0. New panel ordered — ReqttisUe 
namber mt appearing. \ — If on the trial 
of au action In the Supreme Ct. twenty 
persons do not apiK^ar from whioh a 
jury may be eolooted, Uie panel 
may be quashed. — Ross v. Biutish 
OOLUMBIA EUBOTBIO Ry. OO., LTD. 


(1900), 7 B. C. R. 394.— CAN. 

d. Failure to summon whole panel 
— Teehnical error in order for enlarge^ 
menf.] — An order made by the jud^ 
dosignatod to preside at the assises 
dlieotinff the sheriff to summon other 
Persons to serve on the grand & peiit 
urlee in the places of those whom the 
sheriff had boen unable to serve was 
drawn up, by Inadvertence, to cover 
only the summoning of petit jurymen ; 
— Held : the order as pronounced by 
the judge may be regarded as the order 
made by him rather than the order in 


the mistaken form in w’hich it was 
drawn up. Sc there had boon no illegality 
in the constitution of the grand Jury. — 
R. V. Boak, 11925] 3 D. L. R. 887 ; 
[1925] 8. C. R. 525 ; 44 Can. Crtm. Cas. 
218 ; revag.p {1925] 2 D. L. R. 803 ; 
2 W. W. R. 40 ; 43 Can. Crlm. Cas. 
402 ; 36 B. O. R. 256.-~CAN. 

PART VIL SECT. 6. SUB-SECT. 2. 
e. When awarded — Insufficient iurora 
eq}|>e€U''iii(;.}---Wlier^ the jury panel 
has been exhausted by xeason of 
some of the jurors being out in 
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only to bring in the record for trial ; if he do noi 
pray a taka, deft, may (Holt, C.J.). — ^Anon 
( 1698), 12 Mod. Rep. 204 ; 88 E. E. 1264. 

263. How many n»y be oaUed — Suffloient to 
complote Juiry*] — A trial by more of the tales thaji 
are necessaiy, is erroneous. — Hutton v. Hun 
(1601), Cro. Eliz. 849 ; 78 E. R. 1075. 

254. Procedure to obtain — Whether warrant oL 
Attorney-General necessary — ^Palatine Court.] — 
Tales in a County Palatine. The A.-G, to granf 
the warrant. — R. v. Lambs (1768), 4 Burr. 2171 
98 E. R. 133. 

255. Information by Attorney 

General.] — Semhle : in an information at the suii 
of the A.-G., a tales may be prayed for the Crown 
without his warrant, though he be not present ; 
but not for deft. — A.-G. v. Parsons (1836), as 
reported in 2 M. & W. 23 ; 2 Gale, 227 ; 160 E. R 
652. 

Annota/iona : — Mentd. A.-G. v. Churchill (1841), 9 Dowl 

772 ; Hilton v Granville (1847), 2 New Pract. Cias. 262. 

256. How selected — Whether from persons 

summoned by sheriff or coroner.] — Upon an award 
of tales at A isi Priua, it is not neces.'^ary that the 
tales should be selected out of persons accidentally 
present ; they may be selected out of persons whose 
presence the sheriff or coroner hiis taken previous 
means to obtain. — R. v. Dolby (1823), 2 B. C. 
104 ; 2 State Tr. N. S. App. 939 ; 3 Dow. & Ry. 
K. B. 311 ; 2 Dow. & Ry. M. C. 71 ; 1 L. J. O. 

K. B. 241 ; 107 E. R. 322. 

257. In special jury cause — Whether consent of 
defendant necessary.] — In a special jury cause 
pltf. may have a tales without the consent of 
deft.— GA'ruFF v. Bourne (1838), 2 Mood. & R. 
100 . 

258. Prosecuted by Crown.] — In cases 

prosecuted by the Crown, a tales cannot be had 
in a special jury — without the consent of the A.-G. 
Where a sufficient number of special jurymen are 
not present, a tales can be had only by virtue of a 
warrant of tales, not by common jury process, 
as on the plea side of the ct. — li. r. Edwards 
(1850), 14 L. T. O. S. 471. 

269. In trial at bar.] — For defect of jurors on 
a trial at bar, a rule absolute granted for a writ 
of ocio vcl decern tales. — Buron v, Denman (1848), 

1 Exch, 769; 10 L. T. O. S. 349 ; 12 Jur. 82 ; 154 
E. R. 327 ; subsequent proceedings, 2 Exch. 167. 


Sect. 7.— SWEARING AND GIVING IN CHARGE. 

See 1825 Act, s. 26 ; Oaths Acts, 1888 (c. 46) ; 
Oaths Act, 1909 (c. 39). 

260. Whether necessary — Defendant consenting 
to Judgment.] — An action in which deft, had 
summoned a special jury having been called on, 
deR. wished to consent to judgment for the amount 
claimed without swearing the jury. The judge, 
however, had the jui’y sw^om A directed them by 
consent to return a verdict for the amount claimed. 
In such cases it is in the discretion of the judge 
to try the case out or not. — Bamway v. Winch 
(1893), 9 T. L. R. 552. 

261. Mode of swearing — Prisoner charged with 


felony ds being habitual erimlnal— Plea of guilty 
to charge of felony.] — Whore an indictment 
charges a person with having committed an 
offence, & also, under Invention of Crime Act, 
1908 (c. 59), 8. 10, with being a habitual criminal, 
« the accused pleads guilty to the main charge, 
but pleads not guilty to the charge of being a 
habitual criminal, it is sufficient that the jury 
should be sworn to try the latter question as if on 
* iop a misdemeanour, although the main 
charge to which prisoner has pleaded guilty is a 
felony. It is no objection, however, to tlio trial 
that the jury has been sworn as on a trial for 
felony.— R. r. Turner, [1010] 1 K. B. 346 ; 79 
L. J. K. B. 176 ; 102 L. T. 367 ; 74 J. P. 81 ; 
26 T. L. R. 112 ; 54 »ol. Jo. 164 ; 22 Cox, C. C, 
310 ; 3 Cr. App. Rep. 103, C. C A. 

Annotations : — Mentd. H. v. JohiiHon (1909), 3 Cr App. Hop. 
168 ; R. V. Condon (1910), 4 Cr. App. Hop. los : H. v. 
Fawcett (1910), 74 J. P. 444 ; H. v. Marshnll (1010), 74 
J. P. 381 ; R. V. Moran (1910), 5 Cr. App. Pop. 219 : 
R. tJ. Walker (1910), 27 T. L H. 51 ; li. v. Waller, lioioj 

1 K. B. 364; Browne v. Black, 11911] 1 K. li. 975 ; 
H. V. Westwood (1913), 8 Cr. Ai)p. Hop. 273 ; U. o. 
Summers (1914), 10 Cr. App. Hop. 11 ; H. r. HuitIh, 11U22J 

2 K. B. 543 ; 1(. v. Coney (1923), 92 L. J. K. B. 916 ; 
R. V. Dean (1921), 18 Cr App. Hep. 21. 

262. Whether jury must be resworn -Issue of 
previous conviction.] — Where a prisoner is indicted 
for felony, & there is a count in the indictment 
stating a previous conviction, he is first to be 
arraigned on the whole indictment. Afterwards 
he is to be given in charge to tlio jury on tlio 
subsequent felony only ; &* if th(‘y lind a verdict 
of guilty on that cliaige, then they are to inquire 
respecting the previous conviction ; A where the 
jury were sworn afresh to try the question of 
previous conviction, ^ prisoner’s counsel then 
claimed the right of challenge:- Held: j>iisonei* 
had no right of cliallenge tlien, the jury were 
resworn unnecessarily. — R. v. Key (1S51), 3 Car, 

& Kir. 371 ; 2 Den. ‘317 ; T. & M. 623 ; 21 L. J. 

M. 0. 35 ; 18 L. T. O. S. 173 ; 15 J. P. HOI ; 15 

Jur. 1065 ; 5 Cox, C. C. 369 ; 169 E. It. 533, 
C. C. R. 

263. .] — Prevention of Offences Act, 

1851 (c. 19), s. 9, makes no alteration in the mode 
of arraigning prisoners, it is tlie opinion of all 
the judges that it is unnoc‘e8sary for the jury to be 
resworn when trying the quostion of prtwious 
conviction. — R. v. Bhuttleworth (1851), 3 Car. 

At Kir. 375 ; 2 Den. 351 ; T. At M. 626 ; 21 L. J. 

M. C. 36 ; 18 L. T. O. B. 173 ; 15 J. P. HOI ; 15 

Jur. 1066 ; 5 Cox, C. O. 369 ; 169 E. It. 534, 
C. C. K. 

See, generally. Criminal Law, Vol. XIV., pp. 496 
ei scq. 

On substitution of Juror.] ~-5ce Criminal 
Law, Vol. KIV., p. 30H, Nos. 3236 et seq. 

264. In civil cases — Actions by same 

ilalntiff — On own behalf At as next friend of 
;hildren.] — Pike v . Polytechnic Institution 
1859), 1 F. Ac K. 712, N. P. 

.—Mentd. Headh(»ad v. Mid. Hy. (1869), L. H. 

4 Q. B. 379 ; Fronds v. Cockrell (1870), L. U. 6 Q. B. 601 


265. Charging the jury— What issues may be 
given in charge together— Fleas of autrefois acquit 
At not guilty.] — I'he jury cannot be charged at the 
»ame time to try the two issues of atUreJois acquit 


another caee, the presiding judge may 
direct talesmen to be summoned. — 
Naokau V. Tukriault (1906). 2 

K. li. R. 135 ; 37 N. B. R. 498.-^AN. 

PART VIL SECT. 7. 

t Whether necemarp — No infvetiee 
rtmdHmg from omiseion .) — The ct. will 
not grant a now trial because one of 


the jurors has not been sworn, where 
no injustice is done thereby. — G oosk v. 
GBANoTaUNKRy. Co. (1889), 17 O. IL 
721.— CAN. 


g. Mode of Bwearina .) — A sooeder. 
who refused to kiss the book, rejected 


as a Juror in a capital case. — K. v. 
M'Cabbon (1832), 1 C'raw. Ac D. 186.— 

IR. 


h. .p-H. V. Woods (1841), 2 

Craw. Ac D. 268 ; Ir. Clr. Rep. 276 ; 
Jebb. Ac B. App. VIL— IR. 

.j — K. V. Huuaics (1842), 2 

Craw. Ac D. 396.— IR. 

L Whether jury mud be reeworn — 
Disqualijied juryman ewum — ISut not 
cdUed.}— K. V. Coultbr (1663). 13 
C. P. 299.— CAN. 
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7 . — Swearing and giving in charge. Sects, 8, 
10; Sub-sect, 1,] 

&/ not guilty. — K. v, Roche (1776), 1 Loach, 132 ; 
168E.R. 169. ^ ^ 

Fresh offence & previous conviction.] — 

See Criminal I^aw, Vol. XJ V., pp. 407, 498. 


Sect. 8.- MISTAKE IN NAME OF JUROR. 

266. Juror sworn In wrong Christian name — 
Ground for new trial.] — It is a mistrial if a juror 
bo returned by one Christian name & sworn by 
another. — Codwbll v, Parker (1693), Cro. Eliz. 
320 ; 78 E. B. 609 ; sub nom, Codwell’s Case, 
6 Co. Rep. 42 b ; sub nom. Gold well v. Parker, 
cited in Cro. ('ar. 203. 

Anriotation^ : — ^Diitd. Stanhope v. Stanhope (1618), Cro. 

Jar. 457. Oonsd. Wray v. Thorn (174-1), Willes, 488. 

Reid. Rutlaiid’B Case (1593), 5 Co. Rep. 42 a ; Bond v. 

Devys (1639), W. Jo. 448 ; R. v, Mellor (1868), Dears. & B. 

408. 

Juror sworn In name of another.] — See Sect. 9, 
post, 

267. Juror summoned In wrong name — Whether 
ground for new trial.] — Two issues may bo tried 
upon one venire ; &; the jury may assess damages 
& costs beyond the sum laid ; but if the Christian 
name of a juror be mistaken, it is fatal. — ('omb v. 
Cahew (1001), Cro. Eliz. 800 ; 78 E. R. 1092. 

268. .] — The ct. refused to set aside 

a verdict & grant a new trial, because one of the 
jurors was named Henry in the venire y the habeas 
corporuy A: the postray his read Cliiistian name being 
JIarry.--WRAy v. Thorn (1744), Willes, 488 ; 125 
E. R. 1283 ; sub nom, Wrev v. Thorn, Barnes, 
454. 

.«4 .‘—Coiisd. Dovey v. Hobson (1816), 6 Taunt. 

460. Dittd. R. V. Tremcarno (1826), 5 B. & C. 254. 

Conid. R. V, Mollor (1858), 7 Cox, C, C. 45t. 

269. .] — The mistake of a juror’s 

name in the panel, or the discovery of new wit- 
nesses to impeach the testimony of a witness 
examined on the former trial, are not circumstances 
sufficient to induce the ct. to grant a now trial. 
Dickenson v, Blake (1772), 7 Bro. Pari. Cas. 
177; SE. R. 114,H. L. 

270. — A. mere irregularity in calling 

together the jury, such as a mere misnomer of a 
juryman, docs not amount to a mistrial, unless 
it is proved that, but for tlie misnomer, prisoner 
could have successfully cliallenged the juryman 
in question. — R. v. Botpomley (1922), 127 L. T. 
847 ; 87 J. P. 26 ; 38 T. L. R. 806 ; 27 Cox, C. O. 
302 ; 16 Cr. App. Hep. 184, ('. C. A. 

271. May be amended.] — If the name of a 

juror bo mistakim in the return, the sheriff, 
though out of office, may be examined, & the 
return amended.— Stanhope v. Stanhope (1618), 
Cro. Jac. 467 ; 79 E. R. 391. 

Ann )taiion : —Ketd, Bradford tj. Rainsoy (1G23), Cro. Jac. 

053. 


272. .] — A mistaken Christian name 

in the panel is not amendable by 21 Ja. 1, c. 13 ; 
but it may be amended by 8 Hen. 6, c. 12, & by 
common law. — Bob & Bond v, Devys (1630), 
Cro. Car. 563 ; 79 E. R. 1084 ; sub nom. Bond v, 
Devys, W. Jo, 448. 

Annotations: — Consd. Wray v. Thom (174^4). Willes, 488 ; 

R. t\ Tremearne (1826), 5 B. A' C. 254. Reira. R. v, Mellor 

(1858), 7 Cox, C. C. 464. 

273. .1 — R. V, Roberts (1744), 2 

Stra. 1214 ; 93 E.'B. 1130. 

274 . Juror not trying case.] — The mistake 

in a juror's name, if he be not one who tried the 
cause, does not make a mistrial. — R. v, Pritchard 
(1736), Ridg. iewp. H. 144 ; 27 E. R. 786. 


Sect. 9.- EFFECT OF PERSON NOT CALLED 
SERVING. 

275. General rule — Whether ground for new 
trial.] — If one of the jurors who try a cause be 
not one of those returned in the venire facias y it 
is a mistrial. — Fines v. Norton (1632), Cro. Car. 
278 ; W. Jo. 302 ; 79 E. R. 843. 

276. .] — A stranger who was not one 

of the jury caused himself to be sworn in the name 
of one who was of the jury ; — Held: (1) not a 
ground for a new trial ; (2) he might be indicted 
for the misdemeanour. — Anon. (1640), March, 
81 ; 82 E. R. 421. 

277. .] — Verdict set aside, because 

one of the jurymen was not returned on the nisi 
prius panel but answered to the name of a person 
who was. — Norman v, Beamont (1744), Willes, 
484 ; Barnes, 453 ; 126 E. R. 1281. 

Annotoiions : — DiBtd. \N'ray r. Tliorn (1744), Willes, 488. 

Apld. Dovey v. Hobnon (1810), 2 Marsh. 164. Consd. R. 

e. Wt'llor (1868), 7 Cox, C. C. 454. 

278. .J — Juryman’s Case, No. 209, 

ante, 

279. .] — If a juryman, on calling 

over the names of the panel, answer to a wrong 
name, & be sworn by the wrong name, the tri^ 
is a mistrial, for prisoner has not had his oppor- 
tunity of challenging the juryman misnamed. — 
R. V. Metcalfe & Slater (1848), 3 Cox, C. C. 220. 
Annoiatum .'—Coned, B. v. Mellor (1858), 7 Cox, C. C. 454. 

280. .] — On a trial for murder, the 

panel of petit jui*or8, returned by the sheriff, 
contained the names of J. H. T. & W. T. The 
name of J. 11. T. was called from the panel as one 
ol the jury, 4& J. II. T., as was supposed, went into 
the box, A was duly sworn as J. H. T., without 
challenge. The prisoner was convicted. The 
following day it was discovered that W. T. had 
by mistake answered to the name of J. H. T., A 
that W. T. was really the person who served on the 
jury :~Hcld : thei*e had been no mistrial. — R. v, 
Mellor (1858), Dears. & B. 468 ; 27 L. J. M. C. 
121 ; 30 L. T. O. S. 309 ; 22 J. P. 191 ; 4 Jur. 


PART VII. SECT. 8. 

267 i. J uror summoned in vrong 
name — Whether grmnut for new trial .] — 
Biuhkbois V. R. (1888), 15 S. C. R. 
42L— CAN. 

m. Obnoxious juror sworn in 
v'rong name — IV rw trial refused .) — 
Now trial rofusod where it was dia- 
covorod ou the aecoiid day of the trial 
that one of the Jury peculiarly ob- 
noxious to pltf.. & whom ho intended 
to ohallcnge, had been sworn by 
onswerlmr to another name. — Ham v. 
LASHBnTl862), 24 U. C. R. 533, n. — 
CAN. 

n. Juror called d* stcom by wrong 
name — Midrial.} — Juror havluff been 


by miatuke entered upon the panel 
called & sworn by a wrom? name. & 
an objection having been taken before 
verdict : — Held : there was a mistrial. 
— R. V. Dklkany (1828), Jobb, Cr. & 
Pr. Cas. 88.— IR. 

o. Omission of one Chridian name 
— On jurors* book dt panel — No mis- 
friol.}— When on a motion for a now 
trial in a case of misdemeanour, the 
name of one of the Jurors was J. j. K., 
but on the Juror’s book & on the Jury 
panel the name was J. R., & by that 
name the juror answered & was 8i;\'om, 
without any objection being made : — 
Held : this was no ground of mistrial. — 
R, V. O’OONNBLL (1844), 7 1. L. R. 761 ; 
on appeal, 11 d. & Fin. 155 ; 9 Jur. 


25, H. L.— IR. 

p. Juror rightly entered on panel 
<€• sworn — Error in issue paper — 
Immaterial .) — A juror’s name rightly 
entered on the panel, he rightly called 
to be sworn, an error in making out 
the issue paper, & in calling the juror : 
— Held: immaterial. — R, v, Grogan 
(1830), 1 Craw. & D. 189, n.— IR. 

PART VII. SECT. 9. 

2761. General rule — Whether around 
for new irUtl .) — A new trial was 
ordered, upon payment of costa, where 
it yraa shown that one of the jurors was 
not selected to bo of the panel. — 
Cambron tj. Ottawa Kucctric Rt. Co, 
(1900), 32 O. R. 24.— CAN. 



233 


Pakt VII. — JuEiEs OF Issue and Assessment. 


N. 8. 214 ; 6 W. R. 322 ; 7 Cox, 0. C. 464 ; 169 
B. B. 1084, 0. C. R. 

Annotations .—Ooiild. R. t>. Wakefield, [1918] 1 K. B. 216 ; 

Crane v. Public Prosecutor, [1921] 2 A. C, 299. Beld. 

R. V. Martin (1872), L. R. 1 C. C. R. 378 ; R. v. Bottomley 

(1922), 87 J. P. 26. 

281. Discretion ol court.] — It is 

in the discretion of the ct. to grant a new trial 
in a case where a person not impanelled has served 
upon the jury, & the ct. will not grant such new 
trial unless substantial injustice has been done by 
a wrong juror having served. 

An action came on to be tried before a common 
jury, & the name of Thomas Fox, being on the 
common jury panel, was called amongst others by 
the associate, whereupon one Thomas Cox, who 
was on the special jury panel, went into the box 
by mistake, served upon the jury, Sc took part in 
the verdict, which was given for pltf. Deft alleged 
afterwards that Cox was a friend of pltf., & had 
purposely, & in the interest of pltf., tendered 
himself as a juror, but this was denied by Cox in a 
letter written in answer to inquiries by the attorney 
of pltf. : — Held : it was in the discretion of the ct. 
to grant a new trial, & a rule for a new trial 
discharged. — ^W ells v. Cooper (1874), 30 L. T. 
721. 


SePy alsOf No. 290, post, 

282. Discovery before verdict.] — Whei'o a per- 
son, not summoned on the jury, was sworn on a 
jury at Nisi Prius in the name of a person for 
whom a summons to serve on that jury was 
delivered, Sc to whose house he had succeeded ; 
the irregularity being noticed before verdict, the 
ct. awarded a venire de novo, — Dovky v. Hobson 
(1816), 6 Taunt. 460 ; 2 Marsh. 154 ; 128 E. K. 
1113. 

Annotations : — Distd. Torbork r. Laluy (1 84 1 ), 5 Jur. 318. 

Consd. R. V. Molior (1858), iJearh. 5: 13, 468. Refd. R. v. 

Hunt (1821), 4 B. ^ Aid. 430 ; Goc i. Swann (1842), 0 

M. & W. 685 ; Doe d. Ashburnham v. Michael (1851), 

15 Jur. 677. 

283. On return of Jury to court,] — After 

a jury retired to consider their verdict, the 
associate on their return called over the names 
from his list, Sc it was discovered that one of the 
persons on the list was not on the jury but another 
person, duly summoned, had been sworn : — Held : 
not sufficient to entitle the unsuccessful party to a 
venire de novo , — Tokbock v, IiAINO (1841), 16 
Q. B. 623, n. ; WoU. 208 ; 5 J. P. 467 ; 5 Jur. 
318 ; 117 E. R. 1018. 

Annotation: — Beld. Doo d. Ashburnham v, Micliael (1851), 

16 Q. B, 620. 

284. Trial allowed to proceed — Ground for 

new trial.] — On the trial of a special jury cause, 
when the names of the special jurymen who had 
retired to consider their verdict, were called over 
on their return into ct., it was discovered tliat, 
a person on the impanelling of the jury, sum- 
moned as a special juryman on another cause, had 
answered by mistake to the name of a juryman 
summoned for the cause on trial ; Sc had served in 
his stead : — Deft, then object^ to take the 
verdict of the jury so impanelled ; pltf. insisted 
on taking it ; & they gave their verdict for pltf. 

Held : a mistrial, as the objection was taken before 
verffict ; Sc there must be a venire de Jtovo , — Doe d. 
Ashburnham (Earl) v. Michael (1851), 16 Q. B. 
620 ; 20 L. J. Q. B. 270 ; 16 L. T. O. 8. 485 ; 15 
Jur. 077 ; 117 E. B. 1017. 

Annotations : — Distd. Wells r. Cooper (ISli), 30 L. T. 721. 

Refd. Irwin v, Qrey (1863), 19 C. B. 8. 685 ; Montreal 

Street Hy. t?. Normandin, [1917] A. C, 170. 

285 . Jury discharged & reswom with sub- 


stituted Juror.] — A juror was summoned in error, 
but not returned in the panel, Sc in mistake was 
sworn to try a case, during the progress of which 
these facts were discovered. The jury were 
discharged, Sc a fresh jury constituted by taking 
another juryman in the place of the one who had 
served in error. — R. v, Phillips (1868), 32 J, P. 
328 ; 11 Cox, C. C. 142. 

286. Person serving not qualined.] — Russel v. 
Ball (1746), Barnes, 455 ; 94 E. R. 1001. 

287. .]— Where, on the trial of an indict- 

ment for perjury, it being necessary to swear 
talesmen from the common jury panel to serve on 
the jury, & one J. Williams being called, his son, 
11. H. Williams, at the request of his father, Sc 
without collusion with the prosecutor or deft., 
appeared for him, Sc was sworn Sc served on the 
jmy, he not being of age, nor having a qualiflca- 
tion by estate, nor being on any panel ; — Held : 
there was a mistrial, Sc a rule obtamed for a new 
trial must be made absolute. — R. v. Tuemeahne 
( 1826), 6 B. & C. 254 ; 7 Dow. & Ry. K. B. 684 ; 
3 Dow. Sc Ry. M. 0. 628 ; 4 L. J. O. 8. K, B. 167 ; 
108 E. R. 95. 

Amiotalions : — ^Distd. R. v. Despard (1828), 2 Man. & Ry. 
K. B. 40C. Consd. R. V. Molior (1858), Dears. & B. ^68. 
Refd. R. r. Marsh (1837), 6 Ad. & El. 236 ; Torbock v. 
Lalny (1841), 5 Jur. 318. 

288. .] — Applt. was tried for, Sc convicted 

of, rape. Shortly afterwards it was discovered 
that one of the jurors summoned to serv^e on the 
jury which tried applt. was personated by his 
bailiff, who served on the jury although not in fact 
qualified to do so : — Held : there had been a 
mistrial Sc a venire de novo should he awarded. — 
R. V, Wakeftkld, L1918J 1 K. B. 216; 87 L. .1. 
K. B. 319; 118 J.. T. 576 ; 82 .1. 136; 34 

T. L. U, 210 ; 62 Sol. Jo. 309 ; 26 Cox, C. C. 222 ; 
13 Or. App. Rep. 50, 0. 0. A. 

Annotations : — Consd. It. r. Rottomlcy (1922), 87 J. P. 26. 
Refd. Crane r. Public PnjsocuRir, [1921] 2 A. C. 299. 
Mentd. Bann istcr i?. C'larko, 11920] 3 K. 13. 598. 

289. Person serving qualified.] — Doe d. Asn- 
bukniiam (Earl) v, Michael, No. 284, ante, 

290. Knowledge of defendant’s attorney.] — 
Where A. B., the elder, being summoned on a 
siKJcial jury, A. B., the younger, of the same place 
by mistake answered to the name, was sworn Sc 
sat as a special juror on the trial of a cause, the ct. 
in its discretion refused a now trial after verdict 
for pltf., it appearing that deft.’s attorney’s clerk 
was aware of the mistake at tlie time of the trial, 
Sc made no objection, & the attorney liimself not 
negativing his knowledge of the mistake*. — Fal- 
mouth (Eaul) V, UoBEitTa (1842), 9 M. & W. 469 ; 

1 Dowl. N. 8. 633 ; 11 L. J. Ex. 180 ; 152 E. R. 
198. 

Annftiationa : — Rdfd. R. v Molior (1858), Dmrs & 13. 468 ; 
Welle t. Cooper (1874), 30 L. T. 721. Mentd. Daifdmm r. 
Cooper (1843), II M. & W. 778 ; PattluMm v, LuckJey 
(1875), L. tt. 10 Exch. 330. 

291. .] — K. V, lioTHWKLL (1895), citf^d 

in 72 J. P. 5, D. C. 

Annotation : — Refd. Kx p. Morris (1907), 72 J. P 5. 

Personation of Juror — As an offence.] — 

See Nos. 763, 764, post; Contkmi^t of Oouiit, 
Vol. XVI., p. 18. 


Sect. 10.— PROCEDURE DURING THE HEARING. 

Sub-sect. 1. — In General 
Retirement of Jury.] — Sec, generally. Sect. 11, 
post, 

292. Pending discussion of admissibility 


PART VIL SECT. 10. SUB-SECT. 1. 
2921. Betirement of jury — Pending 


Grounds for ordering. J — ^The j uiy should 
not be excluded during the preliminary 
* T oertalxi erideuoe 


l« adtniwdble aft a dying docle ration. — 
K. V. Aho (1904). 11 B. C. R. 114.— 

CAN. 
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JUBISS. 


Seal. 10 . — Procedure durinff the hearing: Sub-eeets, 
1> 2 3, ii., B, db C.] 

of evidence — Grounds for ordering.] — When objec- 
tion is taken to the admissibility of evidence & 
the discussion of the object in the presence of the 
jury may, in the opinion of the judge, be preju- 
dicial to prisoner, the proper course is to send the 
jury to their room & then to hear arguments in 
ct. — R. V. Thompson, [1917] 2 K. B. 630 ; 80 
L. J. K. B. 1321 ; 117 L. T. 676 ; 81 J. P. 266 , 
33 T. L. R. 606 ; 26 Cox, C. C. 31 ; 12 Cr. App. 
Rep. 261, 0. C. A. ; on appeal, aub nom. Thompson 
r. R., [1918] A. C. 221, H. L. 

AnruitaiioTW : — Hentd. R. v. Twls«, [1918] 2 K. B. 853 ; 

R. V. ArmetroTiFr, {1922] 2 K. B. 656 ; R. v. Maimtn«r 

(1923), 17 Cr. App. Rep. 86. 

293. Questions of law — Matter for judge.] — 

The jury should take the law from the judge ; 
& therefore, where cases had been cited to the judge 
on a legal argument, & he had given an opinion 
on them, they were not allowed to be read to the 
jury in the address of prisoner’s counsel to them. — 
R. V. Parish (1837), 8 C. & P. 94. 

See, generally. Evidence, Vol. XXII., pp. 22 
et aeq, 

294. Undefended prisoner — Offer by juror to 
provide counsel.] — R. v. M‘Gregor & Lambert 
(1844), as reported in 2 L. T, O. S. 601 ; 1 Cox, 
C. C. 346. 

296. Duty to maintain secrecy.] — After verdict, 
there appeared in some newspapers an account of 
what the writer said was said to him about the 
evidence, with a complete lack of reserve, by a 
member of the juiT»^. Whether what was published 
was, in fret, said, is not certain. But it is at least 
certain that it was published. In the opinion of 
this ct. nothing could bo more improper, deplorable 
& dangerous. It may be that some jurymen are 
not aware that the inestimable value of their 
verdict is created only by its unanimity, & does 
not depend upon the process by which they 
believe that they arrived at it. It follows that 
©very juryman ought to observe tbe obligation of 
secrecy which is comprised in imposed by the 
oath of the grand juror. If one juryman might 
communicate with the public upon the evidence 
& the verdict so might his colleague®! also, & if 
thev all took^ this dangerous course differences of 
individual opinion might be made manifest which, 
at the least, could not fail t<o diminish the confi- 
dence that the public rightly has in the general 
propriety of criminal verdicts (Lord Hewart, 
O.J.).— R. V. Armstrono, [19221 2 K. B, 665 ; 91 
L. J. K. B. 004 ; 127 L. T. 221 ; 86 J. P. 209 ; 
38 T. li. R. 631 ; 27 Gox, C. 0. 232 ; 16 Or. App. 
Rep. 149, C. 0. A. 


Sub-sect. 2. — Illness of Juror. 

In civil actions .] — See Sub-sect. 8, B., poai. 

In criminal trials .] — See Criminal Law, Vol. 


XIV., pp. 808, 326, Nos. 3286-«248, 3410; 
Criminal Justice Act, 1026 (c. 86), a. 15. 

Substitution of Jurors — Recall of witnesses.] 
— See Criminal Law, Vol. XIV., p. 808, Nos. 
3238-3240, 3243. 


Sub-sect 3. — Conduct of Jury* 

A, In OeneraL 

296. Misconduct — Whether ground for new 
trial.] — Hughes v. Budd, No. SiQ,j) 08 t 

Punishable misconduct .] — See Part XI., 

Sect. 1, post. 

297. Some of jury returning to court — Inability 
to agree.] — St. John (Lord) v. Abbot (1736), 
Barnes, 441 ; 94 E. R. 994. 

Annotation : — Conid. Fanshaw v. Knowles, [1916] 2 K, B, 
638. 

298. Demand for money by Jury — From 
litigant.] — The foreman of the jury had at the end 
ot the trial, called out to d^. by his surname 
without adding the usual title, saying “ Price, 
you must stand two guineas for this job,” & 
Price said he would, the juryman adding, ” If 
you have not the money, I will lend it to you, & 
you can pay me to-morrow.” The money was 

g aid to the juryman. This statement being 
rought before the ct., requires some further 
examination. A verdict, if obtained from a 
jury that acted in this manner, ought not to stand 
(Lord Denman, C.J.). — Topham v. Price (1846), 
6 L. T. O. S. 367. 

299. .] — The jury on a trial gave a 

verdict, after an hour’s deliberation, which was a 
satisfactory one. The next day the foreman of 
the jury wrote to tlie party (deft.) in whose favour 
it was given, asking for 10^. postage stamps, & 
enclosing one of his trade circulars. Deft, was no 
paiiy to any collusion, k disclosed the letter : — 
Held: the ct. would not disturb the verdict on 
this ground.- Sabky v, Stephens (1862), 1 New 
Rep. 23 ; 7 L. T. 274 ; 11 W. K. 20. 

Evidence of misconduct — Whether admissible — 
On appeal to Court of Criminal Appeal .] — See 
Criminal Law, Vol. XIV., p. 516, Nos. 6780, 
5781. 

B, Expressions of Opinion by Jury, 

300. Before verdict — Inconsistent with verdict — 
Whether ground for altering verdict.] — Napier v, 
Daniel, No. 570, j)ost, 

301. Before all evidence adduced — Whether 
ground for discharging jury.] — Allum v, Boult- 
BEE, No. 309, post, 

302. Case abandoned — Whether ground 

for new trial.] — Drummond v, Drummond (1893), 
9 T. L. R. 403 ; 37 Sol. Jo. 439, C. A. 

308. Whether abandonment of case justified.] 

— The mere communication by the jury who are 
trying an action of an opinion in favour of pltf. 
during or at the close of pltf.’s case before d^.’s 


PART VII. SECT. 10, SUB-SECT. 8.— A. 

q. Absrnre of juror for sJiort 
perwd.] —Oi\o ot tho jurors, without 
poriulssion, absontod himself beyond 
the preciuots of tho ct. for one hour 6z; 
a half, duriiiff which the trial was sus- 
pondotl ; but It did not appear that 
ho otherwise inlsoonducted himself, 
or that prisoner was prejudiced by his 
mlsooiuluot field : not a mistrisl.— 
R. ^ O’Neill (1843), 3 Qtnvr. Sc D. 140. 


r. Tnapect^ of locus of incident 
by juror — Unofficially . }— -DiiHog an 
action of damages for Injury in a 
oolUery, ovidenoe was led on Jan. 21 


Sc 24. On Jan. 23 one of the jury went 
by himself to inspect tbe locus of the 
accident. Sc the method of working at 
the oollicry. The Jury return^ a 
verdict for pursuer. The ct. grants 
a new trial on the groimd that fro 
conduct of the juryman had rendered 
it impossible for the jury to return a 
verdict aooordlng to the evidence led 
before them. The ot. granted a new 
trial. — Suthrrlanh v. Prestonoranoe 
Coal Sc Firebrick Co. (1888), 16 R. 
(Ct. of Seas.) 494 ; 25 Sc. L. R. 360.— 
BOOT. 

PART Vll. SECT. 10. SUB-SfiOT. 8.— B. 
t. After evidence — Before addresses 


of counsel.] — During a recces which 
occurred in the progrees of a trial, 
after all the evidence nad been put in. 
but the closing addressee of the counsel 
not yet delivered, one of the jurors was 
heard to say aloud : “ Pltf. has got 
to get his pay Sc he well get it.” The 
verdict being in favour of pltf.. It 
was sought to be set aside for mis- 
conduct on the part of the juror : — 
Held : looking at tbe cirrumstanoes 
under which the remarks were made, 
there was no ground for disturbing 
the verdict. — Thkdibeau v. Everett 
yjan), 9 N. a K. (3 Q. & O.) 318.— 

a. Before frtaL]— An applioatkm 



Part VII. — JxjitiES of 

evidence is heard is not of itself such misconduct 
on the part of the Jiypy as justify counsel for 
deft, in refusing to go on with tne case before that 
& entitle deft, to a new trial. — Campbell v. 
Hackney Furnishing Co,, lixo. (1906), 22 T. L. B 
318, D. C. 

804. Ck>uns6l misled — Remaining wit- 

nesses not called — Whether ground for new trial.] — 

— ^An action was brought by pltf., who was the 
tenant to defts. of certain premises, for interfering 
with his water supply. The defence was that the 
shortage of water was not due to any defect in the 
supply, but to the waste of the water by pltf. 
PItf.'s case having been closed, three witnesses 
were called for defts. to prove the defence alleged. 
The jury then interposed & said that they had 
heard enough evidence of that class, & asked 
that defts.* expert might be called. Thereupon 
defts.* counsel, thinking that the jury were in his 
favour, although he had six other witnesses to the 
facts in dispute in ct., called his expert & closed 
his case. The jury returned a verdict tor pltf. 
The learned judge, upon the application of defts., 
granted a new trial upon the ground of mis- 
conduct on the part of the jury ; — Held : the inti- 
mation of the jury having misled defts.’ counsel 
& also the learned judge as to the view which they 
took of the case, there were materials upon which 
he was entitled to order a new trial upon the 
ground that the jury had misconducted them- 
selves had procured a miscarriage of justice, &, 
as the exercise of his discretion in ordering a new 
trial was based upon proper materials, no appeal 
lay from his decision. — B iggs v, Evans (1912), 
100 L. T. 796, D. C. 

C. Partiality, 

305. Expressed intention to give verdict one 
way.] — Dent v. Hertford Hundred (1690), 2 
Salk. 045 ; 91 E. K. 540. 

Annotation Distd. Ramadge v, Ryan (1832), 9 Bing. 333. 

306. ^ ground for new trial, if a 

juror before being sworn expresses a determination 
to give the verdict one way. — R amadge v. Ryan 
( 1832), 9 Bing. 333 ; 2 Moo. & S. 421 ; 2 L. J. 
C. P. 7 ; 131 E. R. 640. 

307. Statement that jury were friendly 

with police.] — On an appeal against a conviction 
applt. applied for leave to call evidence that one 
of the jui*y had stated on the evening of the first 
day of the trial that all the jui’y were friendly 
with the police & it made no difference what applt. 
said. In the grounds of appeal there was nothing 
as to the misconduct of a juryman : — Held : the 
ct. ought not to accede to the application. — R. v. 
Symb (1914), 112 L. T. 136 ; 79 J. P. 40 ; 30 
T. L. R. 691 ; 24 Cox, C. C. 502 ; 10 Or. App. 
Rep. 284. C. C. A. 

308. Expressions of partiality prejudice.] — 

The ct. win not grant a rule for setting aside a 
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y^dict on the affidavit of the failing party, stating 
that one of the jury was a relation of the success- 
M party, & that they were in habits of friendship 

6 intimacy together, & particularising the various 
instances ® expressions on the part of the juryman 
of partiality & prejudice— -which are deialled in 
the body of the case. — Onions v, Naisu (1810). 

7 Price, 203; 146 E. R. 948. 

809. Before trial concluded.] — In an 

action for seizing & impounding pltf.’s cow, the 
evidence at the trial was conflicting, & a verdict 
was returned for pltf., with £10 damages. The 
judge was dissatisfied with the verdict, & the ct. 
granted a new trial, on affidavils, one of which 
stated, that deponent, at a public-house, before 
the trial was concluded, heard the jurymen 
discoursing among themselvea on the subject of 
the cause, & that one of them said to one of his 
fellows, ** The parson (meaning deft.) will get 
served out ” ; & another of the jurymen said to 
one of his fellows, “You will be for the parson.” 
Two persons, one of whom had been examined at 
the trial, also deposed, that they would not believe 
pltf.’s principal witness on his oath. 

Qu. : if a judge by whom a cause is being tried 
can discharge the jury on discovering that they 
have misconducted themselves by expressing 
opinions during the progress of tlie cause & before 
they heard all the evidence. — A i.lum v, Boultbeb 
( 1864), 0 Exch. 738 ; 2 V, L. R. 1072 ; 23 L. J. Ex. 
208 ; 18 Jur. 400 ; 2 W. R. 459 ; 1.56 E. R. 310. 

310. Applause by jury — Not grounds for altering 
venue for new trial.] — A party in a cause in equity 
to establish the trusts of a will under which he 
claimed estates of great value, stated & adduced 
evidence that he was the eldest legitimate son of a 
marriage of his parents in Jan. 1801, A an issue 
having thereafter been sent to trial at law, the 
evidence at which tiial adduced by the same 
party went to show that tlie marriage had taken 
place in Jan. 1802, the i)arty having got a 
verdict ; & the Ct. of Equity having, upon motion 
by the adverse parties, ordered a new trial, & 
allowed the former verdict to be used in evidence 
at the new trial -Hr /d : (1) a new trial ought 
to bo granted, in respect that the issue sent had 
not been satisfactorily tried, the case made at the 
trial being different from that made in equity ; 
(2) manifestations of applause by one or more of 
the jury at the close of the speech to evidence of 
the counsel for the successful party at the trial, 
was no sufficient reason for alituing the venue, or 
for directing the new trial to be had in one of the 
counties where the estates in question were situ- 
ated. — O’C onnor v. Malone (1839), 6 CJ. A Fin. 
572 ; Mad. A Rob. 468 ; 7 E. R. 814, H. L. 
Annotation Menid. Butler v. Butler, I1H94J P. 26. 

311. Evidence of partiality — Jurors seen in 
plaintiff’s carriage.] — Dixon v, Dixon (1844), 3 
L. T. O. B, 58, 78. 


for a new trial was supported by 
affidavits that a Juror bad said before 
the trial that tlie two defts, were ** the 
two srreatest rascals in M.,** Sc that 
another Juror had used nearly similar 
expressions of both defts. : — Held : 
a mnoh stronger case was required & 
rule refused. — R. v, Nathan (1862), 
1 W. & W. 317.— AUS, 

b. .] — The fact that one of 

the Jurors, before the trial, had ex- 

S reased anpplniou a^lnst deft., which 
eft. was aware of, is no ground for a 
new triaL — Brown v. Sbxitabp (1866), 
13 U. C. R. 178.— CAN. 

PART VIL SECT. 10, SUB-SECT. 3.— C. 
306 1. Bxpresmd initnHon to ptoe 


verdict one way.] — Where a party, 
against whom a verdict is rendered, is 
aware before the trial of a Juror ex- 
pressing a determination to give a 
verdict against him, & does not object 
to such Juror on his being sworn, the 
ct. will not disturb the vcTdict. — 
SCTllBNER V. M*Lauoiiun (1849), 6 
N. B. K. (1 AU.) 379.— CAN. 

a. Bet on reeuU — Accejdance by 
juror,] — An offer to a Juror to bet a 
treat upon the result of a trial, which 
he accepted, but swore be never 
afterwards thought of. Sc did not con- 
sider as a bet, is not a ground for 
setting aside the verdict. — Olivk v. 
Delyra (1849), 6 N. B. R. (1 AIL) 462. 
—CAN. 


d. Attemptinn to diseuade vHtnesa 
from uifHng etnrfmce.]— Attempting to 
dbisuade a witness from giving evidence 
is such misconduct on the part of a 
Juror as would Justify the granting of 
a new trial. — Lai;«hijn v. Harvey 
(1897), 24 A. R. 438.— CAN. 

e. Admission of partiality by juror 
— After trial commenced.] — Where, on 
the second day of a trial, the foreman 
of the 1017 informed the Judge that 
one of the jury stated that ho was pre- 
judiced, the Judge was right In refusing 
to take any action & in directing that 
the trial should proceed, — R. v. Mah 
Hung (1912), 17 B. C. R. 60.— CAN. 
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Sect. 10. — Procedure during the hiring: Sub-eect. 

D. Improper Communications. 

812. Receiving evidence after retirement — 
Evidence given before.] — If one of the witnesses, 
after the jury are deported from the bar, repeat 
to the jury the same evidence which he gave 
before & no more, that makes the verdict void 
(per Cue.). — Elmes & Mbldcalees Case (1690), 
1 Leon. 306 ; 74 E. R. 278 ; svh nom. Metcalf’s 
Case, 2 Roll. Rep. at p. 261 ; svh nom. Metcalfe 
V, Deane, Cro. Eliz. 180 ; sub nom. Landy v. 
Metcalf, Moore, K. B. at p. 462. 

Annotations : — ^Befd. Vlcary v. Farthing (1597), Moore, K. B. 

451 ; Goodman u. CJotheririton (1084), 1 Sid. 236 ; 11. v. 

Martin (1872), 41 L. J. mTC. 113. 

818. .] — Richmond (Duke) v.Wise (1671), 

1 Vent. 124 ; 80 E. R. 86. 

Annotation: — Conid. Vickery v. L. B. & S. O. Ry. (1870), 

L. H. 5 C. P. 165. 

814. What amounts to — Expression by one 

of parties.] — If pltf. or any one on his behalf pav 
to a juryman after his departure from the bar & 
before verdict given, “ the case is clear for the 
pltf.," & the verdict be given for pltf : — Held : 
sufficient to justify a venire de novo for it ip new 
evidence. — ^Athil v. Bulwer (1025), 2 Hale 
P. C. 308. 

315 , Copies of depositions given by party — 

Depositions already read in court.] — In an action 
for wrongful eJoctmr*nt the jury found hir pltf. 
Now, in arrest of judgment, it was objected that 
the jury had at first been divided in op iiion but 
afterwards on the strength of evidence hiken by 
them out of ct, had all found for pltf. It was 
said that all the evidence must be taken in ct. 
whore the ct. can dir(‘ct the jury & counsel on both 
sides can dcdiate the matter. 1! depositions are 
read in ct. to tluj jury & after the jury sworn & 
going from the bar the solr. or prosecutor for the 
“'ing or party without consent of parties or order 
of ct. deliver tne ccjpies of the depositions to the 
jury if they find against him on whoso part the 
copies were <ielivered, the verdict is gooci, but if 
thev find tor him on whose part they were delivered, 
& this appear by examination &. be indorsed upon 
the record, tlie verdict shall be quashed & a new 
venire facias, oi award for a mw jury shall be 
returned. — IJ illokd Hall (1622), 2 Roll. Rep. 
261 ; 2 Hale P. C. 308 ; 81 E. R. 787. 

Annotatu'nii Conid. U. v. MnrpJiy (1S09), 6 Moo, P. C, C. 

N. 8. 177 Bold. Jl. V. MoJlor (1858), iHara. & B. 408. 

818. Copy of court roll.]— Goodman v. 

COTJIERINGTON (1664), 1 Sid, 235 ; 82 E. R. 1078. 

317. Receipt of papers from party.] — 

Whore, after the jurors have retired, one of them 
loaves the room, speaks to the opposite attorney, 
& without the consent of the other side, receives 
a bundle of papers from such attorney, the verdict 
will be set aside. — Jennings v. Warne(1736), Lee 
temp. Hard. 116 ; 95 E it. 72. 


Right to take documentary evidence on retire- 

ent.] — See Nos. 332, 440, post. 

818. Receiving evidence at view.] — Dalston 
& Nichols v. All Souls College, Oxfoed 
(Master & Fellows), No. 83, ante. 

3 ^ 9 , j — One of the showers at a view 

gave evidence to such of the jurors as were upon 
the view. — Wynn v. Bangor (Bp.) (1738), 2 Com. 


601 ; 92 E. R. 1229. 
AnnoiatUm .—Reid. Ramadge v. 


Ryan (1832), 2 Moo. «: 8. 


320. Communication with parlies or their 
attorneys.] — Richmond (Duke) v. Wise (1671), 
1 Vent. 124 ; 86 E. R. 86. 

Annotation : — Mentd. Vickery v, L. B. & S. C. Ry. (1870), 


L. R. 6 C. P. 165. 

321. Jennings v. Warns, No. 317, 

ante. 

322. Communication with member of public 
during trial.] — The record, in a case of felony at 
the quarter sessions, after stating the indictment, 
plea of not guilty, & verdict of guilty thereon, 
added, that because it appeared to the justices, 
that after ilie jury had retired, one of them had 
separated fjom his fellows, & conversed respecting 
his verdict with a stranger ; it was considered that 
the verdict was bad, & it was therefore quashed, & 
a venire de novo awarded to the next sessions. It 
then proceeded to set out the appearance of the 
parties at the next session.^, & the trial convic- 
tion by the second jury ; whereupon all & singular 
the premises being seen & considered, judgment 
was given, etc. Upon a writ of error brought : — 
Held : the judgment was right. — R. v. Fowler 
(1821), 4 B. & Aid. 273 ; 106 E. R. 937. 

Annotations: — Consd. H. v. Charlesworth (1861), l.B. & S. 

460 ; R. V. Kett-oridge, [1915] 1 K. B. 467. Reid. R. v. 

O’Neill & Hentloreon (1843), 2 L. T. O. 8. 77 ; Wineor v. 

R. (1806), L. R. 1 Q. B. 289 ; R. v. Murphy (1869), L. R. 

2 P. C. 536 ; R. v. Berger (1894), 63 L. J. Q. B. 629 ; Crane 

V. Public Prosecutor, (1921) 2 A. C. 299. Mentd. Camp- 
bell V. R. (1847), 11 Q. B. 814. 

823. .] — R. V. Shepherd (1910), 74 J. P. 

Jo. 605. 


324. As ground for special leave to appeal 

to Judicial Committee — From conviction for murder .J 

— The Judicial Committee of the Privy Council 
is not in the position of a Ct. of Criminal Appeal & 
does not advise the Crown to interfere in a criminal 
case unless there has been a violation of the 
principles of natural justice or a gross violation 
of the rules of procedure. 

Special leave to appeal from a conviction for 
murder refused on the above ground, where it was 
alleged that the jury had been in communication 
during the trial with persons who were not their 
custodians. — Armstrong v. R. (1913), 30 T. L. R. 
215, P, C. 

See, generally, Dependencies, Vol. XVII., 
pp. 489 et seq. 

325. Communication with witness — Discussion 
of facts.] — A juryman during the trial in which he 
is* engaged ought not to talk about the facts. 


PART VII. SECT. 10, SUB-SECT. 3.— D. 

312 i. Jitceiving widenf*€ after tciirC’ 
metU— Evidence given 6</orc.]— Where 
a cumin ISHlon, iHHued ou th© applica- 
tion of pltf. & cxhibitB put In e\iclcnco 
by pltf., were taken Into tlie Jury- 
room, without the consent of counsel, 
to bo used by the jury In considering 
their vertUct : — lUld : In the abbcnco 
of anything to show prejudice, this 
would not entitle pltfs. to a now trial. 
— ^Milks BRoriiKMS Inc. r. Bbll 
(1910), 40 N. B. R. 168.— CAN. 


320 i. Cotnm uniration wit A parties or 
thnr attorneys J — M'RoBKiirB v. Carti r 
( 1888), 9 N. ft.'W.L.li.458 ; 6N.S.W. 
W. N. 82.— AU8. 


82011. .J — Whore pltf. aooosted 


a juryman during the progres'* of the 
trial, but the j\iryman refused to speak 
with him '—Held: tills wasnotHufilcieut 
to disturb until the verdict but pltf, 
should be punished with cost^. — 
Tabreit V. Wakklt (1889), 10 

N. S. W. L. R, 77 ; 6 N. S, W. W. N. 
126.— AUS. 

320 lii. .) — A casual conversa- 

tion between a juror & a party during 
the hearing of an action on matters 
entirely foit^ign to the action : — Held : 
not grounds for a new trial,— B utt r. 
McDonald (1896), 7 Q. L. J. 68,— 
AUS. 

320 IV. .) — ^PONTlNOr. Huddabt, 

Parrek 3: Co., Ltd. (1897), 22 V. L. U. 

044.— AUS. 


320 V. .) — Symk (David) & Co. 

V. fcJwiNBURNK (1909), 10 C. L. R. 43. 

—AUS. 

320 vi, .] — Deft., in conversation 

with one of the jury panel, but not one 
of the jury called to try the case, sold 
ho hoped the Jury would give deft, 
the benefit of any doubt : — Held : not 
sufhoient to justify the ct. in Inter- 
fering with the verdict. — VanMere v. 
Farewell (1886), 12 O. R 286. — 
GAN. 

325 1. Commwnicaiian with witness — 
Discussion of /oefs.}— Where it is shown 
that one of the jurors trying a collision 
oaso improperly conversed during an 
adjournment of the ot. with one of 
the witneseea near the scene of the 
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Past VII, — Juries oe 

especially to a witness. — B. v, Twiss, [1918] 2 
K. B. 863 ; 88 L. J. K. B. 20 ; 119 L. T. 680 ; 83 
J. P. 23 ; 36 T, L. B. 3 ; 62 Sol. Jo. 752 ; 26 
Cox, C. C. 326 ; 13 Cr. App. Bep. 177, C. 0. A. 

326. Communication with clerk of assize.] — 
On the trial of a prisoner at assizes, some time 
after the jury had letired to consider their verdict, 
the clerk of assize went to their room & asked if 
they had agreed or were likely to agree. The 
jury then put some questions to him, & he answered 
them and a discussion took place. I^ater on ho 
visited the jury again, & a further discussion took 
place. Eventually the jury found the prisoner 
guilty : — Held : evidence from the jurymen to 
prove the above facts was inadmissible, but the 
ct. could act upon a report made by the clerk of 
assize, & as it was impossible to say that but for 
the discussions & the advice ^ven by him the jury 
would have come to a unanimous conclusion, the 
conviction must be quashed. — R. v. Willmont 
( 1914), 78 J. P. 352 ; 30 T. L. R. 499 ; 10 Cr. App. 
Rep. 173, C. C. A. 

Annotations : — ^Ezpld. Gobyr. Wetherill (1915), 113 L. T. 502. 

Consd. Ellis v. Doheer (1922), 127 L. T. 431. 

327. Presence of stranger in jury room.] — 
The presence of a stranger in the room with a jury 
for a substantial time while they are considering 
their verdict is of itself sufficient to invalidate their 
verdict. — G oby v. Wetherill, [1915] 2 K. B. 
674 ; 84 L. J. K. B. 1455 ; 113 L. T. 502 ; 79 
J. P. 340 ; 31 T. L. R. 402, D. C. 

Annotation: — Ezpld. & Dlstd. Fanshaw v. Knowles, [1916] 

2 K. B. 538. 

Perusal of newspaper reports.]—- Criminal 
Law, Vol. XIV., p. 307, No. 3234. 

E, Receiving Refreshment or Accommodation, 

See 1870 Act, s. 23. 

328. Refreshment at own expense — Without 
leave of court.] — Jurors after evidence given 
without leave of the ct. went & ate & drank & 
before their return certain persons spoke to them 
that they ought to find for deft. Nevertheless 
they found for pltf. ; this is a good verdict. Had 
they oaten & drunk at pltf.’s cost <fe given a v»*i*dict 
for him, it would be bad ; & in any case ii they 
eat A drink without leave of the ct. it is fine able. 
— ^Anon. (1499), Jenk. 187 ; 145 E. R. 125, Ex. 
Ch. 

329. .] — Where jurors, who had 

agreed upon their verdict had a drink before 
returning to ct., the verdict was not vitiatt^d by 
their conduc't, but the jurors wert^ each fined 40ci. 
—Anon. (1537), 1 Dyer, 37 b ; 73 E. K. 82. 

330 J — Jurors having eaten at tiieir own 

expense before verdict : — Held : they might be 
fined but notwithstanding the misdemeanour the 
verdict was good enough. —M ounhon A West’s 
Case (1688), 1 l^eon. 132 ; 74 E. K. 123, 

331 . J — Calton’s Case (1588), Owen, 38 ; 

74 E. R. 883. 

332. .] — (1) If the jui’y eat & drink at the 

charge of the party for whom the verdict is found, 
it avoids it ; but if at their own charge, they are 
only fineable. 


Issue and Assessment. 

(2) It is a contempt in the jury to take any 
evidence with them upon retiring from the bar 
without either the leave of the ct. or consent of 
the parties. But their verdict shall not on that 
account be set aside unless the evidence made for 
that party only for whom they found. — R. v. 
Btjrdett (1697), 1 J^. Raym. 148 ; 12 Mod. Rep. 
Ill ; 2 Salk. 646 ; 91 E. R. 996. 

Anmtatujns :—As to (1) Rold. Gratwlok v. Shelley (1733), 
Kel. W. 23.5. Omerally, Mentd. Northampton Corpn. v. 
Ward (1745), 2 Stra. 1238 ; R. v. Glllham (1795), 6 Term 
Rep. 265 ; Draper v Sporring (IbGl), 10 0. B. N. S. 113 ; 
A.-G, V. Tynemouth Corpn. (1900), 17 T. L. R. 77. 

333. .] — The ct. will not order a new trial 

merely because the jury had some refreshment 
before they gave their verdict, unless such refresh- 
ment were at the expense of one of the parties to 
the action. — Gratwick v. Shelley (1733), Kel. 
W. 235 ; 25 E. R. 588. 

834. .]— If the jiu’y had eaten A drunk at 

their own expense, that is a misbehaviour, for 
which they are finable, but tludr verdict must 
stand ; though it is otherwdse if they had oaten 
A drunk at the expense of either i>ariy {per (’UR.). 
— St. John (Lord) v. Abbot (1735), Barnes, 441 ; 
94 E. R. 994. 

Annotation: — Consd. Faimhaw v. Knowles, [191(5] 2 K. B. 
538. 

335. .] — (1) Upon a difference of opinion, 

no misdirection to tell tlu^ jury that they ought 
to yield to conviction A to conversion by their 
fellows. 

(2) The delivery of food to a juryman afb'r the 
jury were shut up to consider of their verdict, is 
no ground for setting tlie verdict aside if it do not 
appear that sucli refreshment was supplied by a 
party to tlu^ cause, or that it was delivered to a 
juryman whose holding out decidt'd the event. 

(3) Affidavits of jurymen are admissible as to 
matters which pass openly in <’t. i)ut where there 
is a judge’s report on th(‘ same points, tliat is 
conclusive. — E vkbr'IT v, Voukj.ls (1833), 4 B. A 
Ad. 681 ; 1 Nev. A M. K. B. 53(J ; 110 E. R. 612. 
Annotation : -Utnerallu, Mentd. (»11 ch v. Tooth (1840), 3 

C’. B. 60.5. 

330, ,] — Where the jury on a writ of 

inquiry, after having retired, covertly procured 
victuals A liquor, the ct. ordtTed a n(‘W trial, on the 
ground of misconduct on the part of tlu' jury. — 
Cooksey v. Haynes (1858), 27 L. J. Ex. 371. 

337. By leave of court.] -Semljle : that a 

judge has the power, in his discretion, to give 
refreshments to a jury, eitluT belore or after tliey 
have retired to considc*? their v(*rdiet. — Winhou v, 
R. (1866), as report(‘d in 35 L. J. M, (J. 161 ; 14 
L. T. 567 ; 30 J. V. 371, Ex. (Ti. 

Annotations : — Mentd. Droejro r. Snarl, Tho Kariiak (1869), 
L. R. 2 P. C. 505 ; K. v. Murphy (1809). L. It. 2 P. C. 535 ; 
It. r. LiUltx'hild, R. r. Hoslop (1871), 40 L. J. M. 0. 137 ; 
R. V. I’ayno (1872). 41 L. J. M. C. 05; U. v. Bradlauifh 
(1883), 15 (’ox, C. C. 217 ; R. v. LowIh (1909), 78 
L. J. K. B. 722 ; U. v. ItichardHon, [1913J I K. B. 396; 
Crane v. I'ublic Prosocutlonfl Director, [1921] 2 A. C. 299. 

As an offence.]— See Part XL, poet. 

388. Refreshment at cost of parties.] — A non. 
(1499), No. 328, ante, 

339 . Or their solicitors— Before verdict.] — 


oollislon as to the causes which had Jed 
thereto, a now trial wa» granted. — 
PxHDRiAU V. Moore (1888), 9 N. 8. W. 
L. R. 145 ; 4 N. 8. W. W. N. 172.— 

AUS. 

S86 ii. .] — Tbewabtha r. Cox- 

FiDEKCTE Extended Co. (No Lia- 
bility). 119061 V. L. R. 285.— AUS. 

825 iif. .1 — OuLTON v. Bowser 

(1873), N. B. Dig. 647.— CAN. 

f. Perusal of newimper reports .] — 
Riley e. St. John Corpn. (1864), 11 


N. B. H. (6 All.) 78.— CAN. 

g. .J — During an action for 

libel dellB. published in their news- 
paper a sensational article with refer- 
ence thereto. Pltfs.' solr. was aware 
that the article bad come to the hands 
of one or more of the Jury, but did 
not bring the matter to the notice of 
the ct., or take any action with respect 
to it. Sc proceeded with the trial to 
its close, when the Jury brought in a 
verdict for defts. Upon a motion 


for a new trial upon tho ground of 
liuproj)er conduct towards & undue 
influence upon the Jury •— Held : tho 
otijectloii was too late.— Tiffany v. 
McNee (U02), 24 O. K, 551.- CAN. 

PART VII. SECT. 10. SUB-SECT. 8.— E. 

889 1. Refreshment at cost of parties — 
Or their solu'iiors—Refore verdict .] — 
Where pHf. during the trial had con- 
versation with inoiTjtwrs of the jury 
upon the subject of his case 6c Ms 
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8, Jg., F. <&: G,] 

Biohmond (Duke) v. Wise (1671), 1 Vent, 124; 
86 E. R. 86. 

Annotation : — ^Reld. Vlokery v. L. B. Sc 8. C. Ry. (1870), 

L. R. 6C. P. 165. 

840. After verdlot.] — Richmond 

(Duke) v. Wise (1671), 1 Vent. 124 ; 86 E. R. 
86. 

Annotation : — Reid. Vickery v, L. B. Sc 8. O. Ry. (1870), 

L. R. 6 C. P. 165. 

341. .1 — R. V. Burdett, No. 332, ante. 

342, — A jury may have reh^shment, 

but not at the expense of either of the parties. — 
Anon. (1698), 12 Mod. Rep. 260; 88 E. R. 1290. 

843. .] — Ghat WICK v, Shelley, No. 333, 

ante. 

344. .j — S t. John (Lxdrd) v. Abbot, No. 

334, ante. 

346. .] — Everett v. Youells, No. 336, 

ante, 

846. Drinking: & smoking — With plaintiff’s 
solicitor.] — Where a jury have misconducted 
themselves in their demeanour during the trial 
in such a way as to lead to the presumption tliat 
justice has not been properly administered, the 
ct. will grant a new trial. 

The absence of the jury at intervals, & their 
drinking ole smoking in the same room with the 
attorney for pltf., for wliom they returned a 
verdict, is such a misconduct as will entitle deft, to 
a new trial. — Hughes v. Budd (1840), 8 Dowl. 
316 ; 4 Jur. 160. 

Annotaiion : — Mentd. Rawlins v. West Derby Overseers 

(1840), 2 C. B. 72. 

347. Accommodation — At defendant’s house — 
Before summing up.] — Where two of the jury, 
during the progress of a trial which lasted two 
days, dined & slept at the house of deft, on the 
evening of the first day, & consequently before the 
summing up: — Held: (1) this did not avoid a 
verdict found for deft. ; (2) it was discretionary 
with the ct. whether they would set aside the 
verdict & grant a new trial in such a case ; & 
where the party making the application declared 
that he did not entertain any belief that the 
jurors in giving their verdict, wertj influenced by 
their visit, & there wore no grounds for suspicion 
of unfairness, the ct. refused to set aside the 
verdict.— Morris v. Vivian (1842), 10 M. & W. 
137 ; 2 Dowl. N. S. 236 ; 11 L. J. Ex. 307 ; 152 
E. R. 414. 

348 . Supplied by under-sheriff— In civil 

case.] — A special jury at assizes having retired to 
consider their verdict, & being unable to agree, 
the judge was obliged to leave the assize town. In 
the coume of the evening the under-sherill supplied 
them with a handsome dinner, in a i*oom at the 
town hall, & furnished them with beds for the 


night. The following morning they went to 
meet the judge at the confines of the county, A;, 
after asking him some questions upon the law 
of the case, returned their verdict. No objection 
was then made to the proceedings of the previous 
night : — Held : the irr^pilarity was cured by such 
tacit consent, & it afforded no ground for a new 
trial. — R oberts v. Williams (1846), 8 L. T. O. S. 
138. 

349. Staying at same hotel as plaintlll — 

Dining at same table.] — It is no ground for setting 
aside a verdict on the ground of misconduct in 
the jury that two of them have stayed at the same 
hotel, & dined at the same table, with pltf. & his 
witnesses, during an adjournment of the trial. — 
Wegener v. Smith (1864), as reported in 3 0. L. R. 
47. 

Annotations .-—Mentd. Moeller v. Young (1856), 5 E. & B. 
7 ; Smith v. Sieveklng (1855), 4 E. & B. 945 ; Chappel t>. 
Comfort (1861), 10 C. B. N. 8. 802 ; Shadforth v. Cory 
(1863), li W. R. 340 ; The Norway (1864), Brown. « 
Lush. 226 ; Fry v. Chartered Mercantile Bank of India, 
etc. (1806), Har. & Ruth. 868 ; Gray v. Carr (1871), L. R. 
6 Q. B. 622 ; Porteus r. Watney (1878), 3 Q. B. D. 634 ; 
Allen V. Coltart (1883), 11 Q. B. D. 782 ; Sewell e. Burdick 
(1884), 54 L. J. Q. B. 156 ; SB. County of Lancaster v. 
Sharp (1889), 24 Q. B. D. 158 ; Serralno v. Campbell, 
[1891] 1 Q. B. 283; Rederlact. Superior v. Dewar Sc 
Webb, [1909] 2 K. B. 098. 

350. Statutory provision for — Under private 
Act — Construction.] — Where a private Act of 
Parliament provides for the expense of main- 
taining the jury summoned to assess the value of 
property, taken under the Act, this does not 
extend to a dinner at a tavern given to the jury 
after delivering in their verdict. — F orster v. 
Taylor (1811), 3 Camp. 49, N. P. 

F, Verdict Improperly Arrived at 

351. By lot.] — P rior v. Powers (1664), 1 Keb. 
811 ; 83 E. K. 1257. 

352. .] — Now trial granted, where the 

jury determined their verdict by throwing dice. 
— Fitzwater’s (Lord) Case (1075), Freem. K. B. 
414 ; 89 K. R. 308 ; sub nom. R. v. Fitzwaltbr 
(Lord), 3 Keb. 555 ; 2 Lev. 139. 

Annotations ; — Distd. K. v. Moiling (1696), 6 Mod. Rep, 348. 
FoUd. IMillipH V. Fowler (1736), 2 Com. 625. Con^. 
Fan«haw v. Knowles, [1916] 2 K. B. 538. 

353. .] — Foster v. JIawden (1677), 2 Lev. 

205 ; 83 E. R. .520 ; sub nom. Fry v. Hordy» 

T. Jo. 83 ; svib nom. FOY v. Harder, 3 Keb. 
805 

354 . ,] — Mewash v. Arnold (1719), Bunb. 

51 ; 145 E. R. 592. 

355 . ,] — Where the jury drew lots, the ct. 

sot aside the verdict though it was according to 
evidence. But costs to abide the event. — H ale v. 
Cove (1725), 1 8tra. 642 ; 93 E. R. 753. 

356. .] — A verdict was set aside where 

the jury cast lots, how they should give it. — 


dolr. had treated Rome of them to 
drlnkd during the roceHs of the ct., 
the verdict In pltf.’H favour was set 
aside. Sc a new t-rlol ordered. — S tkwaht 
r. WooLMAN (189.'5), 26 O. R. 714.— 
CAN. 

339 li. ,]— Treating 

one of the Jurors during the progresa 
of the trial by the attorney of one of 
the parties Is ground for a new trial. 
— Nadkau r. Theriault (1906), 2 
E. L. R. 135 ; 37 N. B. R. 408.— CAN. 

341 i. .1 — Whore, after the Jury 

retl^ from the bar, deft, conversed 
with them respecting the cause, Sc 
supplied them with victuals Sc drink, 
the verdict was sot aside. — T rbfrthkn 
e. Cabman (1831), N. B. Dig. 546.— 
CAN. 

341 II. .1— WiDPKR V. Buffalo 


& Lake Huron Ry. Co. (1865), 24 

U. C. K. 520.— CAN. 

841 ill. .] — Thejury after viewing 

the land In dispute went to the house 
of one of defts. & had rofreshmonts. 
No explanation of the ohai^ was 
given by the Jurors or the officer in 
charge of them : — HeM : a verdict for 
deft, ought to be set aside. — ^M cNeiia. 

V. Moorr (1873). 14 N. B. R. (I Pug.) 
234.— CAN. 

841 Iv. .1 — Ferguson r. Troop 

(1874),15N.B. R. (2 Pug.) 183.— CAN. 

341 V. .1 — Where, during the 

progress of a trial, deft, troatea one 
of the Jurors to a drink of temperance 
beer, a new trial was granted. — 
Kkatb e. Doyle (1921), 48 N. B. R. 
294 ; 58 D. L. R, 570.— CAN. 


h. Refreshment supplied by friends 
of party — Jury informed during eon^ 
sideration of verdict.] — Whore, after a 
verdict for pltf., it was shown that 
after the Jury retired to consider their 
verdict oommunloatious had b^n 
made to them, by persons out of the 
Jury room, that they had been fur- 
nished with provisions Sc spirituous 
liquors by persons who were known 
to be friendly to pltf.. Sc that there was 
reason to brieve that they had re- 
ceived an improper bias, a new trial 
was granted, with costs to abide the 
event. — Armour r. Boswell (1842). 
6 O. S. 352.— CAN. 


847 L AeoommodaHon — At defendant** 
house — Before summing up , ) — Gould 

V. Gouu> (1842), 3 nTs. R. (2 Thom.) 


V. Gouu> (1842), 3 
87.— CAN. 
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Philips v. Powlhb (1735), 2 Com. 526 ; Barnes. 
441 ; Oooke, Pr. Cas. 124 ; 92 B. B. 1190. 

.—Expld.^ Busk V, ReDlmr (1756). Say. 280. 
Befd. Norman v, Beamont (1744)rWillee, 484. Mentd. 

WUlee, 422 ; Suleiton «. Norton 
(1761), 1 m. zn ; Howard v. Shipley (1803). 4 

East, 180 ; It v. WilUams (1829), 9 B, &; C. 649. 


867. .]— Vaise V. Delaval, No, 370, post 

85 g, Owen v . Wabburton, No. 371, 

>8t^ 

369. — ; — .] — (1) A verdict decided by lot is a 
bad verdict, & the ct. will, where such verdict 
has been given, grant a new trial. 

(2) Though the affidavits of individual jurors 
are not, on grounds of public policy, receivable to 
impugn their own verdict, yet the affidavits of 
pei*sons within hearing, are admissible to give the 
ct. that information which cannot be derived from 
a party implicated. — Harvey v, Hewitt (1840), 
8 Dowl. 598 ; sub nom. Hardinq v. Hewitt, 4 
Jur. 292. 

360. By vote.] — A verdict for the finding of 
which the jurors voted ought not to be sot aside. — 
Laurence v. Boswell (1753), Say. 100 ; 96 E. R. 
817. 


361. By compromise.] — Darbon v. Potter 
(1857), 30 L. T. O. 8. 102. 

.] — See, further. Criminal Law, Vol. XIV., 

p. 310, Nos. 3264. 3265; DAMAGES, Vol. XVII., 
p. 178, Nos. 821-823. 


G, Admissibility of Evidence. 

362. As to what took place in Jury room or 
box — Evidence derived from jurors.] — Prior v . 
Powers (1664), 1 Kcb. 811 ; 83 E, R. 1257, 

363. .] — (1) An affidavit stating facts 

to have been related by one of the jury respecting 
their improper conduct in finding a vei-dict cannot 
be received in order to impugn the verdict. 

(2) It would be improper to receive the affidavit 
of a juryman ... if liowevcr I had tlie evidence 
of any person who had seen the jurymen toss up, 
or put dice into a box, 1 should think it right to 
set the verdict aside (Lord Abinger, C.B.). — 
Strakkr r. Craham (1839), 4 M. W. 721 ; 7 
Dowl. 223 ; 1 Horn. & H. 449 ; 8 L. J. Ex. 86 ; 
150 E. R. 1612. 

AnnoiiU ioTui : — A» to (1) Distd. Hardlnff r. Bewitt (1840), 4 

Jur. 202. FoUd. BurgrcHS v. Lanjsrley (1843), 6 Man. & G. 

722. Re!d. Raphael v. Bank of England (18/i6). 17 G. B. 

161. Generally, Mentd. Mulllok v. lladakisHcn (1854), 23 

L. T. O. S. 25. 

364. ,] — The ct, will not receive the 

affidavit of a person who was informed by a jury- 
man of misconduct on the part of the jury, as 
evidence of such misconduct. — D avis v . Roper 
(1855), 4 W. K. 9. 

366. Stranger overhearing discus- 

sions of jurors.] — Mellish r. Arnold (1719), 
Bunb. 51 ; 145 E. R. 592. 

-.] — Affidavits of what a 
juryman has been ovemeard to say out of ct. 
relative to the misconduct of himself & others in 
the jury box, are receivable on a motion for a new 
trial ; as is also an affidavit by the juryman deny- 
ing the expressions imputed to him. — Addison v. 
Williamson (1841), 5 Jur. 466. 

867. Statement In open court.] — 


The ct. refused to grant a rule nisi for a new trial, 
upon an affidavit stating that one of the jury 
declared in open ct. in the presence & hearing of 
the others that the verdict had been decided by 
lot.— Burgess v. Langley (1843), 5 Man. G. 

; 1 Dow. & L. 21 ; 6 Scott, N. R. 518 ; 12 
L. J. C. P. 267 ; 1 L. T. O. S. 79 ; 134 E. R. 750, 
Reid. Raphael v. Bank of England (1866), 17 

(J. x5. lol. 


368. Statement to attorney of party.] 

— A subsequent confession of a juryman to deft.^s 
attorney, that the jury drew lots which six of them 
should determine the verdict, & not otherwise 
proved to the ct,, no ground for a now trial, — 
Aylei-t V, Jewel (1779), 2 Wm. Bl. 1299; 96 
E. R. 761. 


369 * Evidence of Jurors.] — P hilips v, 

Fowler (1735), 2 Com. 525 ; Barnes, 441; 
Cooke, Pr. Cas. 124 ; 02 E. R. 1190. 

Annotationa : — Reid. Norman v. Beamont (1744), Willeei, 
484 ; Bush v. Railing (1756), Say. 280. Mentd. Moad v. 
Robinson (1743), Willos, 422 ; Sulston v Norton (1761), 1 
Wm. Bl. 317 ; Howard v. Shipley (1803), 4 East, 180; 
R. V. WiUlaniR (1820), 0 B. & C. 540. 


370. ,] — Affidavit of a juror that the 

jury, having been divided, tossed up, & that pltf. 
had won, rejected. — Vaise t\ Dei^val (1785), 1 
Term Rep. 11; 99 E. R. 914. 

Annotation : — Consd. Cornish v. Day kin (1845), 1 New 
Pract. Cas. 223. 


371, .] — The ct. will not sot aside a 

verdict upon the affidavit of a juryman that it was 
decided by lot. — Owen v. Warbuhton (1805), 1 
Bos. & P. N. R. 326 ; 127 E. H. 489. 

372, ,] — Whore pltf. sought to set 

aside a verdict for deft., on an affidavit, stating 
that handbills, reflecting on his character, had 
been circulated in ct., & seen by several of the 
jury at the trial ; the ct. refused to admit affidavits 
from the jurors, that they had not seen BU(*h hand- 
bills, but granted a new trial, although deft, swore 
that ho had no knowledge of their having boon 
printed or circulated. — Coster r. Merest (1822), 
3 Brod. & Bing. 272 ; 7 Moore, C. P. 87 ; 129 E. R. 
1289. 

373, ,] — SAV1LIJ2 V. FARNIIAM (liORD), 

No. 636, post, 

374 , ,] — Straker V, Graham, No. 

363, ante, 

375, .] — Harvey v, Hewitt, No. 

359, ante. 

376, ,] — Roberts v. Hughes, No. 

638, post. 

377 , .] — ( 1 ) In case for an infringement 

of a patent, the judge left three questions to the 
jury ; &, on their retiring to consider their verdict 
he "handed to the associate an abstract of the 
pleadings, desiring him to take their flnding 
separately on the three questions so submitted to 
them, i^ho jury returned into ct., stating that 
they found a verdict for pltf. generally. The 
counsel for deft, requested t)ie associate to put the 
questions separately ; this he declined to do, 
notwithstanding one of the jurymen intimated 
that three points had been distinctly put to them 
by the judge ; pltf.’s counsel objecting to that 
course. The ct. directed a new trial, without 


costs. 


PART VII. SECT. 10. SUB-SECT. 8.— O. 

862 i. A8 to what took place in jury 
room — Evidence derived from Jurors. 1 — 
After a verdict had been delivered In 
open ct., Rtatemente made by some of 
the Jorors In the hearing of their fellow 
Jurors, 8c before tbolr separation, are 
not receivable as evidence of ml^n- 
duct In the Jury room. — Bremak v. 
Russell (1862), l N. 8. W. S. C. R. 
300.— AUS. 


869 i. Evidence of Jurors .] — 

O'Maluct V. Elukr (1876), 2 V. L. It. 
117.— AUg. 


869 il. .J — ^Misconduct of 

Juryman cannot be proved by affi- 
davits of other Jurors. — H, v. Brown 
(1907), 7 8. R. N. S. W. 290 ; 24 
N. S. W. W. N. 93.— AUS. 


869 ilJ. .1— Affidavits of 

Juxors, as to what patsod in the Jurv 


room, will not l>e heard. — D oe d. 
Haoerman V, fclTUONO (1850), 8 U. C. K. 
291.— CAN. 

869 Iv. . 1 — The sworn state- 

ments of Jurors, 8c evidence of admls- 
hlons by them as to the modes In which 
tlieLr verdict had been arrived at. are 
Inadmissible. But the evidence of 
other persons m to the same Is receiv- 
able. — li. V. Harxumar Barman Rot 
(1913), I. L. li. 40 Calc. 693.— IND. 
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Seel. 10. — Procedure during the hearing: Std>-eeci. 
S, O. ; sub-eecls. 5, A., B., C., D., E.& F.; 

8ub>8ect. 6 >3 

(2) Affidavits of jurymen as to what passes 
among themselves with refe rence to a verdict, are 
not admissible.— Bentijey v. Fleming (1846), 1 
C. B. 479 ; 3 Dow. & L. 23 ; 14 L. J. C. P. 174 
6Ii. T. O. S. 73; 9 Jur. 402 ; 136 E. R. 627. 

Annotation: — Aato (2) Consd. Norburn t; HUUam (1870), 
L. It. 5 C. V. 129. 

378, ,] — Bailey v. Macaulay, 

Bailey v. Pearson, Bailey v, Haines, Bailey v. 
Bracebridge, Dawson v. Hay, Wilson r. 
Holden, No. 205, ante. 

379 , Evidence of stranger.] — Harvey t. 

Hewitt, No. 369, ante. 

SeCt nisoy Criminal Law, Vol. XIV., p. 515, Nos. 
5779-5781. 

380, Where misconduct Imputed — Evidence in 
rebuttal — Affidavit by Juror.] — Addison v. Wil- 
liamson, No. 366, ante. 

881. .] — Where a rule for a 

now trial is drawn up on reading affidavits imputing 
personal misconduct partiality to some of the 
jurymen, affidavits of such jurymen denying & 
explaining the conduct attributed to them may 
be read on showing cause against the rule. — 
Standewick V. Hopkins (1844), 2 Dow. & L. 502 ; 
14 L. J. Q. B. 16 ; 4 L, T. O. S. 160 ; 9 Jur. 161. 
Annotation: — Apprvd. CoriiiHh v. Daykln (1845), 1 New 
Praot. Cas. 223. 

382. .] — The affidavits of jury- 

men are not in general receivable to impugn or 
support a verdict, or oven to explain the circum- 
stances hi which it was given ; but when a rule 
has been obtained for a new trial, upon affidavits 
imputing misconduct to the jury, their affidavits 
may be received, so far as they go to exculpate 
them & explain or deny the charges. — Cornish v, 
Daykin (1845), 1 Now Pract. Cas. 223 ; 5 L. T. 
O. 8. 130. 

383 , ,] — xiio affidavit of a Jury- 

man is receivable to explain away an imputation 
of misconduct. — Jones v. Powell (1856), 4 W. K. 
252. 

884. Allegation of partiality — Statement by 
Juror — Hearsay evidence.] — After trial, an affidavit, 
tending to impeach a verdict by stating corrupt 
motives in one of the jui*ors, cannot be received. 

1 know of no instance in whicli the loose declara- 
tion of a juryman, made after trial, has been 
received to draw into question a verdict, to which 
ho has been a party (Dallas, J.). — IIindle v. 
Birch (1817), 8 Taunt. 26 ; 1 Moore, C. P. 456 : 
129 E. K. 291. 

385. Juror alleged to be drunk— Affidavit by 
other Juror — Affidavit by solicitor to party.] — On 

an application for a rule nisi for certiorari or 
alternatively for a venire de novo a solr, swore an 
affidavit that his client, M., was tried for indecent 
assault at quarter sessions, & being convicted of a 
common assault w^as sentenced to one month’s 
imprisonment w ith liard labour ; that during the 
trial he noticed one of the jurymen was sitting in 
a huddled position in the back row of the jury box ; 
that he was informed by one of the other eleven 
jurymen, who was sitting next but one to the 
juiymian aforesaid, that the latter appeared during 
the trial to be very tired & sleepy, gave some 
indication of having taken drink earlier in the 


day, took no part whatever in the deliberation of 
the jury, &> did not join in the verdict. His 
informant also stated that in the next case it was 
found impossible to proceed, the aforesaid jury- 
man having fallen fast asleep, Sc only being 
roused by repeated shakings. The jury did not 
leave the box between the two cases : — Held : on 
these materials the ct. would not grant a rule, but 
that they would give leave to renew the applica- 
tion on further & better materials. The ct. was 
of opinion that if the application was to succeed, 
there should be an affidavit as to the circumstances 
from one of the other eleven jurymen . — Ex p. 
Morris (1907), 72 J. P. 5, D. 0. 

On application to set aside verdict .] — See Sect. 
19, sub-sect. 2, post. 


Sub- SECT. 4. — Disagreement op Jury. 

386. Difference of opinion — Direction of Judge 
— To tell Jury to yield to conversion by their 
fellows.] — Everett v, Youells, No. 336, ante. 

In civil actions — As a ground for discharge.] — 

See No. 426, post. 

In criminal matters .] — See Criminal Law, Vol. 
XIV., pp. 328, 329, Nos. 3438-3444. 


Sub-sect. 6. — Evidence. 

S87. Jury not permitted to see law treatise — 
Directions to be taken from judge.] — After the 
jury have had the case summed up to them, Sc have 
retired, the ct. will not permit them to see a 
treatise on the law of the subject even with 
consent of parties, as they should state their 
difficulty to the judge, & receive his direction as 
to the law. — B urrows v. Unwin (1828), 3 C. & P. 
310, N. P. 

388. Cases not to be cited to Jury — After ruling by 
judge on point of law.] — R. v. Parish, No. 293, ante. 

389. Jury influenced by matters not received in 
evidence.! — When, upon the trial of a cause, 
evidence is improperly rejected, which, if admitted, 
must have been doi'isivo of the case, Sc. the jury, 
notwithstanding this, find a verdict for the party 
tendering it, there being no other evidence pro- 
duced by him, the ct. will not disturb such verdict 
if it is satisfied that substantial justice has been 
done Sc that the result must be the same if a new 
trial were granted.— B oulton v. Pritchard (1846) 
1 Saund. Sc V. 173 ; 15 L. J. Q. B. 356 ; 7 L. T. 
O. S. 265. 

Evidence as to conduct of Jury .] — See Sub-sect. 
8, G., ante. 

390. Right to draw inferences.] — A jury is at 
iberty to make Sc act upon the same inferences 
‘rom collateral facts as any reasonable man would 
make in tlie conduct of his own affaii’s. A plea 
ihat a bill of exchange was given to secure a sum 
of money, of wliich more than £100 was lost at 
one sitting at vin^»-un, Sc more than £100 at one 
sitting at hazard, is not supported by evidence of 
hazard only, but such a plea may be amended to 
suit the facts. — Ooojce v. Stratford (1844), 13 
M. Sc W. 379 ; 2 Dow. Sc h. 399 ; 14 L. J. Ex. 66 ; 

4 L. T. O. 8. 138a ; 163 E. R. 157. 

nnolofion Orlaewood v. Blane (1851), 11 C. B. 

520. 


8801. Where misconduct imputed — 
Evidence in rebutted — Affidavit by iuror.] 
— The ot. will hecki an amdavit made by 
the luryman who is chanrod with mis- 
oonduot. — P krdruu v. Moore (1888), 
N. a W. L. R. 143 ; 4 N. a W. W, N. 


172.— AUS. 

PART VII. SECT. 10. SUB-SECT. 4. 

k. Effect of.) — Held : as the ver- 
dict must unanimously be delivered 
8c recorded in open ot., the juror die- 


sentlnsr before such recording rendered 
the verdict informal. — DoNAiLDeoN v. 
Haley (1863), 13 a P. 87.— CAN. 

L Whether judge may decide .) — 
When In an action tried with a Jury 
the judge holds that there is evldenoe 
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B, Whether any Evidence to go io Jury* 

391. Ruling by Judge as to — Power of Judge to 
change.] — (1) In an action tried with a Jury the 
judge was asked at the conclusion of pltf.’s case to 
withdraw the case from the jury on the groimd that 
pltf. had failed to make any case against defts. 
The judge refused to do so. Witnesses were then 
called for the defence. The jury disagreed. 
Subsequently an application was made to the judge 
to ent^ judgment for defts. upon the above ground 
& also upon the ground that upon all the evidence 
in the case the jury could not reasonably have 
found a verdict for pltf. The judge refused to 
enter judgment for defts. On appeal from liis 
refusal to do so : — Held : the Ct. of Appeal has 
power under R. S. C., Ord. 68, r. 4, & (Buckley, 
L.J.) a judge at the trial also has power under 
Ord. 30, r. 39, to enter judgment for deft if upon 
the case as a whole the evidence for pltf. was so 
weak that a verdict in his favour would have been 
set aside as unreasonable. 

The Ct. of Appeal ought to enter judgment only 
in a case wdiere on the evidence the jury should 
have been directed to find a verdict one way, there 
being no evidence to support a verdict the other 
way, & ought not to do so in a case in which there 
is some evidence for the jury, even though the 
case is such that if the verdict is one way a new 
trial might be ordei*ed on the gi-ound that the 
verdict was unreasonable (Philumore, L..J.). 

(2) A judge who at the conclusion of pltf.’s 
case lias ruled that there is some evidence for the 
jury is entitled at the conclusion of the whole case 
to reconsider is ruling & to enter judgment for 
deft, if he is then of opinion that pltf. 's evidence 
fails to disclose any cause of action against deft. 
— Skeate V. Slaters, Ltd., [1914] 2 K. B. 429 ; 
83 L. J. K. B. 076 ; 110 L. T. 004 ; 30 T. L. K. 
290, C. A, 

Annotations: — As to {\) Consd. Cooke v. Wilson (ID I.')), h.> 

L. J. K. B. bbS. FoUd. Wintcrbotlmin, Guiuey v. 

Sibthorp & Cox, 11018J 1 K, B. (325. Refd. Everett v. 

Griffltha, fl92l] 1 A. C. 031. As to (2) Refd. GascolKUO 

t>. Gascolifue (1917), 87 L. J. K. li. 333. 

In criminal matters.] — See Criminal Law, Vol. 
XIV., pp. 280, 287. 

In civil matters.] — See Evidence, Vol. XXII., 
pp. 25 et seq. 

C. Direction of Jury, 

In criminal matters.] — See Criminal Law, Vol. 
XIV., pp. 290 et seq. 

In civil matters.] — See Evidence, Vol. XXIL, 
p. 33. 

D. Misdirection — Grounds for Aew Trial, 

See Criminal Iaw, Vol. XIV., pp. 520 et seq. ; 
Practice. 

E. Functions of Judge and Jury — Questions of Law 
and Foci. 

In criminal matters.]- See Criminal Law, Vol. 
XIV., pp. 295, 290. 

In civil matters.] — See Evidence, Vol. XXII., 
pp. 22 et seq. 

“ Reasonable or probable cause .”] — See 

Malicious Prosecution ; Trbspa.ss. 

In libel actions .] — See Libel & Slander. 

F. By Juror. 

892. Duty to inform court of knowledge.] — 

Verdict on a juror’s knowledge. 

If a jury give a verdict upon their own know- 
ledge, they ought to tell the ct. so, but the fair 


way had been, for such of the jury as had know- 
ledge of the matter, before they are sworn, to tell 
the thing to the ct. & be sworn as a witness (Holt, 
C.J.). — Wright v. Crump (1702), 7 Mod, Rep. 1 ; 
87 E. R. 1055 ; »ub nom. Ajnon., 1 Salk. 405. 

393. How given — Upon oath in open court.] — 
Evidence by one of the jury to the rest evidence. 

If either of the parties to a trial desire that a 
juror may give evidence of something of his own 
knowledge, to the rest of the jui^ors, the ct. will 
examine him openly in ct. upon Ids oath & he 
ought not to DO examined in private by his 
companions. — B ennkp v. Hartford Hundred 
(1650), Sty. 233 ; 82 E. H. 071. 

394. .] — Fitz-James r. Moys (1063), 

1 Sid. 133; 82 E. R. 1014. 

Anmytations : — Mentd. Doo d. Bavorstock v. Rolfo (1838), 

8 Ad. & Kl. G50 ; Tarleton v. LlddoU (1851), 17 Q. B. 390. 

395. .] — R. V. Heath (1744), 18 

State Tr. 1. 

396 . Whether oath as Juror sufll- 

cient.j — Duke v. Ventius (1050), Dimcomb, Trials 
per Pais C. J2. 

SeCf also, No. 309, j)ost. 

397. .] — Wright v. Crump, No. 

392, ante. 

898. Juror with technical know- 

ledge.] — Where, in a criminal prosecution, it is 
essential to i>i'ove the particular value of an 
article, the jury may use that g(meral knowledge 
which any man can bring to the subject ; but if 
any of the jurors has a })articular knowledge on 
the subject, arising from his being in the trade, 
he ought to be sworn A. examined as a wilnoss. — 
R. V. Rosser (1830), 7 C. P. 018. 

399. .1 — t)n the trial of an action of 

nHsnmpsit on a bill of exchange, where the cause 
was undefended, one of the jury said tJiat the 
stamp was forgtjd, &i call(‘d the attention of the 
judge to the fact : - Held : the juryman must bo 
sworn as a witness to give evidence to his brother 
jurors, before they can act upon his opinion ; At 
on his declining to be sworn as a witness, the judge 
told the jury that they must lind for pltf. - 
Manley v. Shaw (1840), Car. & M. 301, N. P. 

See, also. No. 390, ante. 

Right to use documentary evidence — In own 
possession.] — See No. 439, post. 


SuB-HECT. 0. Juror Utilising Own Knowledge. 

400. General rule — Matters of common know- 
ledge.] —There may bo matters so universally 
known that a jury may act on their own know- 
ledge, but on a matter so varying as the proper 
measure & periods of inspection of particular 
premises — a matter on which probably few, if any, 
of a county ct. jury have any experience — I think 
they cannot (Pickford, L.J.). — (’ole v, De 
Traffobd (No. 2), [19181 2 K. B. 523 ; 87 L. J. 
K. B. 1254 ; 119 L. T. 470 ; 02 Sol. Jo. 035, C. A. 
Annotation: — Mentd. Baker v. James, [1921 J 2 K. B. 671. 

401. Meaning of English language.] 

— A person was indicted for uttoring a counterfeit 
coin intended to resemble Ac pass for “ a groat.” 
All the witnesses for the prosecution, except the 
inspector of coin for the Mint, called it a fourpenny, 
iece. The inspector called it a groat, Ac said ho 
elieved that it hod had that name from the 
earliest period : — Held : if the jury, from tlieir 
own knowledge of the English language, without 
considering any evidence at all, were of opinion 


to submit to tho juiy Sc refuses a non* I ing, himself decide in deft.*s favour, I Pix>ek e. Miciiioan By. Vo. 

suit, be cannot, upon the Jury disagree* | upon his own view of tho evldenoe. — | (1960), 27 A. 11. 122. — CAN. 

J. — ^VOL. XXX. B 
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8ed, 10. — Procedure during the hearing: Bub-eecU. 

6, 7 cfc 8, (g), (6).] 

that a groat & fourpenny-pieoe were the same, 
piisoner was rightly indicted & might be convicted. 

“ A groat ” is a common word belonging to our 
own mother tongue, such as “ uttering,*’ “ public- 
house,” ” half-pint,” &; many other expressions : 
and you [the jury) are here as Englishmen to use 
your knowledge of your own language (Maule, J.). 
— R. v» Connell (1842), 1 Car. & Kir. 190. 

402. Disposition of animals.] — In 

an action for knowingly keeping a fierce & mis- 
chievous dog, which has bitten or wounded pltf., 
it is necessary to prove that he has injured pltf., 
& is used to injure people ; & a mere habit of 
bounding upon & seizing persons, not so as to 
hurt or injure them, thougli causing some annoy- 
ance & trivial accidental damage to clothes, would 
not sustain the action ; & the dog may be brought 
into ct. & shown to the jury to assist them in 
jud^ng of his temper & disposition. 

The jury might judge partly from their know- 
ledge of dogs & their own observance of the animal 
in question (Erie, C.J.). — Line v. Taylor Q8h2), 
3 F. & F. 731. 

403. To test the truth of evidence.] — Busiiell’s 
Case (1070), Freem. K. B. 1 ; 0 State Tr. 999 ; 
Vaugh. 185 ; T. Jo. 13 ; 89 E. R. 2. 

Annotations Consd. K. v. HhJploy (1781), 4 Doug. K. B. 7.3. 

Refd. Qronvllle v. College or PliyHiclauft (1700), 12 Mod. 
Hop. 380 ; Smith d. Dormer v. ParkhurHt (1738), Andr. 
315 ; /i’u; p. l^ator (1804 ), 5 B, & S. 290. Meutd. BotJioll’s 
Case (1095), 1 Salk. .34 8; R. v. (^mndler (1700), 1 Ld. 
Raym. 645 : Xi. y. Wyiidham (l710), 1 Sira. 2; R. v. 
Cambridge uiUvorsity (1723), 8 Mod. Rep. 148; Wood’8 
Case (1771), 2 Wm, Bl. 745 ; Millor r. Searo (1777), 2 
Wm. ill. 1141; Burdott v. Abbot (1811), 14 Eaut, 1; 
Clrowloy’8 Case (1818), 2 Swan. 1 ; Mlddlosex Shenlt’a 
Case (1840), 11 Ad. 6c El. 273 ; R. v. Evaiia (1840), 9 
L. J. Q. B. 82 ; Stockdalo v. Hansard (1840), 3 Stale Tr. 
N. B. 723 ; Conway & Lynch v. R. (1815), 5 L. T. O. S. 
468 ; WatBoii r. Bodell (1846), 14 M. 6c W. 57; lie 
Hammond (1840), 15 L. J. M. (\ 130; A’r p. Newton 
(1849), 13 Jur. 600 ; lie Eornandes (1801), 0 H. & N. 717 ; 
kx p. Fernandez (1801), 10 C. B. N. S. 3 ; R. v, McMahon 
(1876), 13 Cox, C. C. 275 ; Scott v. Scott (1912), 107 L. T. 
211. 

404. In mercantile matters — Meaning of 
phrases.] — A. consigned goods for sale to a house 
in Hamburgh, in wJjich deft, was partner, & deft, 
made advances of money in London to A., to be 
repaid out of the proceeds of the sales. The 
liouse at Hamburgh i)urchased with the proceeds 
bills on London ; tliey specially indorsed & re- 
mitted them to deft, here, advised A. that they 
were bought for his account, & debited him there- 
with. The bills being dishonoured, a jury found 
that the consignees were not authorised to purchase 
bills for the account & risk of A, : & the ct. held 
the verdict to be riglit. 

The jury may properly judge of the meaning of 
mercantile phrases in the letters of merchants. — 
Lucas v. Groning (1819), 7 Taunt. 164 ; 1 Stai’k. 
391 ; 2 Marsh. 400 ; 129 E. R. 60. 

405. .] — Deft, contracted for the 

purchase of a large quantity of Danubian maize 
” fair average quality of the season & port of 
shipment when shipped. To be shipped from 
Danube, etc., by three or more first class vessels. 
For shipment in Juno &;/or July, 1809 (old style), 
seller’s option,” etc. In fulfilment of the contract 
on the part of the seller two cargoes of maize 
were tendered to deft., the bills of lading for 
which were dated respectively June 4 & 6, 1869. 
The loading of these two cargoes was commenced 
respectively on May 12 & 16, & completed on 
J uno 4 & 6 ; somewhat more than the h^f of each 
cargo having been put on boai^i in May. There 
was evidence that grain slapped in May was more 
likely to dama^ by heating than griw shipped 


in June. It was left to the jury to say whether 
in their opinion the cargoes in question were 
” June shipments ” in the ordinary business sense 
of the term ; & they found that they were. The 
judge was of the same opinion, & directed a verdict 
for pltf. ; — Held : the conclusion was right, & 
the question was one for the jury. — ^A lexander v, 
Vandbrzee (1872), L. R. 7 C. P. 630 ; 20 W. R. 
871, Ex. Ch. 

Annotaiums Ashforth v. Redford (1873), L. R. 

9 C. P. 20. Oonsd. Bowes v, Shand (1877), 2 App. Cas. 

455. Reid. Sutro v. Hellbut, Symons (i916), 86 L. J, K. B. 

330. 

406. .] — On a sale of goods, the 

invoice expressed that they should be paid for in 
“ from six to eight weeks.” The sale took place 
on May 1, & the action for the price was com- 
menced on June 18. At the trial the judge left it 
to the jury to say what was the mercantile meaning 
of the expression “ from six to eight weeks ” ; At 
they found that the action had not been brought 
prematurely. The judge, being of the same 
opinion, directed a verdict for pltf . : — Held : the 
question was properly left to the jury, &; the ver- 
dict right. — ^Ashforth v. Redford (1873), L. K. 
9 C. P. 20 ; sub nom. Ashworth v. Redford, 43 
L. J. C. P. 57. 

407. Mercantile usage.] — When a ship 

is by the charter to be addressed, at the port of 
discharge, to the charterer’s agents, the charterer 
is entitled to recover from the shipowner excess 
of freight received by other agents, to whom he 
has addressed the ship ; & if it appear that the 
charterer’s broker, if allowed to have the ship, 
would have sent to the consignees to come At take 
their goods, & thus have prevented delay, the 
shipowner cannot claim demurrage for delay caused 
by the absence of such notice to consignees : At 
this, turning partly on the duties of the broker, 
that was left to the jury upon their own knowledge 
of business. 

Many things which come within the knowledge 
of a jury are important when the inquiry is whether 
due diligence has been used (Erle, C.J.). — 
Bradley v. Goddard (1863), 3 F. & F. 638. 

408. .] — In an action against a 

colonial broker on a bill of exchange, on a question 
as to authority to accept ; — Held : the jury might 
be asked, of their own knowledge as commercial 
men, whether colonial brokers did business by 
means of bills of exchange : At evidence being 
given to show that they did not, but the witnesses 
admitting that they did so, sometimes, though it 
was not usual ; the question left to the jury was, 
whether it was not one mode by which they carried 
on business. — Schweitzer v. Long (1803), 3 
F. Ac F. 687. 

See^ generally^ Custom & Usages, Vol. XVII., 
pp. 35 et seg. 

409. Frequency Sc measure of inspection of 
building — County court Jury.] — Cole v, Db Traf- 
FORD (No. 2), No. 400, ante. 


Sub-sect. 7. — Separation and Detention op 
Jury. 

In criminal matters — Separation.] — See, generally. 
Criminal Law, Vol. XIV., pp. 30o, 307, 326, Nos. 
3215-8217, 3230, 3233, 3411, 3412. 

410. After summing up — Whether 

allowed.] — (1) The rule that ahy sep^ation of the 
Jury after the judge’s summing up in a criminal 
case invalidates their verdict does not apply to 
civU caaee. 
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Pabt VII. — JURIES OR Issue and Assessment. 


In a ciril action a fury stated to the aeeociate, 
after the judge had 1^ the ct. one eyening, fhat 
they had agri^ to a verdict on two pointn, but 
could not agree on the third. & then separated for 
the night. Coming before the judge the next 
morning they gave a verdict on all three points. 
To this verdict they attempted to attach a con- 
dition, but the judge directed them that they 
could not do so, & they then withdrew the con- 
dition : — Held : the verdict was valid. 

(2) It is the duty of the judge to stay to assM 
the jury so long as they are deliberatiii on their 
verdict (Scrutton, J.). — Fanshaw v. Knowles, 
fl916] 2 K. B. 538 ; 86 L. J. K. B. 1735 ; 116 
U T. 339, C. A. 

411. Detention.] — Where, in a case of 

murder, which had occupied the whole of the day, 
the judge, after he had commenced his summing 
up, ^iourned the ct,, in consequence of the noise 
made by the crowd in the hall, he ordered that 
two baUifts should be sworn to keep the jury 
together till the next day, & that the jury should 
be supplied with suitable refreshments & accom- 
modation by the high sheriff, & next day the 
judge recommenced his summing up the evidence. 
— R. V. Clay (1836), 7 C. & P. 276. 

412. In civil cases — Separation after summing 
up — Whether allowed.] — Fanshaw v . Knowles, 
No. 410, ante. 

Refreshment & accommodation.] — See Sect. 10, 
sub-sect. 3, E., ante. 


Stjb-sect. 8. — Disciiaiigb in Course op Trial. 
A, In Criminal Trials. 

See, generally, Criminal Law, Vol. XIV., 
pp. 306 ei seq. ; Criminal Justice Act, 1925 (c. 86), 

8 . n 

On disagreement.] — See Criminal Law, Vol. 
XIV., pp. 328, 329. 

B. In Civil Actions. 

(a) Single Juror. 

418. Discharge for illness — Another sworn by 
consent.] — Jefi^'rys v. Tyndall (1626), Palm. 411 ; 
81 E. R. 1147. 

414. Whether verdict Invalidated.] — 

Debt for an amount of compensation assessed by 
a jury before the sheriff. Defts. pleaded, amongst 
several other pleas, two pleas alleging in substance 


that a jury was duly sworn to assess the com- 
pensation ^eged in the declaration, without this, 
that J one of the jm^ors named in the declaration, 
was so chosen 8s, sworn. The facts were that a 
jury Imving been duly sworn, the holding of the 
mquisition was adjourned ; & on the adjournment 
day, one of rhe jury being absent from iUness, the 
sheriff with the assent of the parties, swore J., 
another of the lurymen who had been regularly 
summoned, in liis stead, & the jury so constituted 
cussessed the compensation : — Held ; such pleas 
were vexatious in their nature, & beside the 
merits, & defts. therefore bound to elect between 
them & the others pleaded. — Cooling v. Great 
Northern Ry. Co. (1850), 16 Q. B. 486 ; 19 
L. J. Q. B. 629 ; 16 L. T. O. 8. 226 ; 14 Jur. 875 ; 
117 B. R. 644. 

416. Discharge for Incapacity — Physical or 
moral.] — Mansell v. R., No. 233, ante. 

(h) The Whole Jury. 

416. Upon non-appearance of parties.| — The 

jury will be discharged where on cause being called 
on neither party appears. — Smith v. Whistler 
(1736), Lee temp. Hard. 305 ; 95 B. R. 197. 

417. .] — Wlien a jury has been sworn to 

try issues in a matrimonial suit, & neither of the 
parties appear, the ct. will discharge the jury. — 
IIaydon V. Haydon & Cooke (1860), 30 L. J. 
P. M. & A. 112. 

418. Where no issue Joined.] — If it appears no 
issue is joined, the jury must be dismissed. — 
Heath v. Walker (1739), 2 8tra. 1117 ; 93 E. R. 
1069. 

Annotatioixs : — Mentd. Reader v. Bloom (1824), » Moore, 

O. P. 711 ; Williams v. Gibbs (1836), 2 Har. & W. 211. 

419. Faulty pleadings — Unless parties con- 

sent to amendment.] — If, after the jury are sworn, 
it be discovered, that, to a declaration in trover, 
deft, has pleaded non assumpsit, the judge will 
discharge the jury, unless both parties consent 
to an amendment. — Bent v. Benyon (1834), 6 
C. & P. 217, N. P. 

Annotaiions Rrfd. RowlInHon v. Roaiitro (1834). 6 

C. & P. 551. Mentd. Clark v. Nicholson (1834), 6 C. « P. 

712. 

420. Discretion of judge —Immaterial issues — 
Whether consent of parties necessary.] — The 
record stated a verdict for pltfs. on twelve counts, 
Ss that the jury were discharged on eight others. 
The issues on these latter counts being immaterial, 
the ct. refused to reverse, on error, the judgment 
for pltf., on the ground that the discharge of the 


PART VII. SECT. 10, SUB SECT. 7. 

412 i. In ciml cases — Sevaralion after 
nummtna up — Whether allowed .] — The 
Jury soparatioK after the ludgo'B char^re, 
&; before verdict, will not invalidate 
the verdict, if there baa been no 
tamperiDK with them. — L\mburn v. 
DeVkber (1828), N. B. Dig. 653.— 
CAN. 

41211. .1 — O'Mulun 

V. Bishop & Murphy (1860), 20 U. O. R. 
275.— CAN. 

412 ill. . 1 — Stillwell 

V. Rbnnib (1885), 11 A. R. 724.— CAN. 

PART VII. SECT. 10, SUB-SECT. 8.— 

B. (a). 

418 1. DiBcharoe for iUness — Anotfier 
sworn by consent.}-— It one of the jnry 
is taken Hi during a trial, tbo juilgo 
cannot, without con-sent of the parties, 
swear another Juror in his place, A 
oontlnne the tiiaL — Noble v. Bil- 
Msm (1864), 8 N. B. R. (3 AIL) 85. 
—CAN. 

Effect of.] — Where in the 


oourso of a criminal trial a member 
of the jury becomes through llluosa 
incapable of further attendance at the 
trial, it Is Incompetent, oven with pro- 
secutor’s ooiisent & the cooaent alao 
of the accused & his legal advlBcrs, 
to continue the trial before tbo re- 
maining fourteen members of the Jury. 
— Laird & Hosik v. H.M. Advocate, 
fl922) 8. C. (J ) 17 ; 59 So. L. R. 284 : 
il922J S. L. T. 133.— SCOT. 

n. Discharge for incapaeUy — 
Drunkenness . )— Drunkenness may be 
of such a degi^ as to be an illness ” 
warranting a Judge in causing a Juror 
suffering under It to be removed from 
the jury-box after the trial has begun, 
& In proooeding to try prisoner with 
eleven Jurors. — R. v. Allen (1886), 12 
V. L. R. 341.— AOS. 

PART VIL SECT. 10, SUB-SECT. S.— 

B. (b). 

o. Effect of.) — When no vewUct has 
been ^ven. in oonaeqnenoe of the 
dlaohatge of the Jury, a nonsuit will 
not be gnmted on a point reserved at 


the trial. — Dob d. Duncan v. OrmiH- 
Tdi'iiKH (1832), 2 N. R. R. (Bor.) 157. 

—CAN. 

p. .]— An order for the trial 

of an issue by a Jury is not exhausted 
by the disagreement & discharge of 
the Jury upon a first trial, & there Is 
no Jurisdiction In a Judge to enter up 
judgment for either party upon the 
evidonco, but the action can only 
bo determined by a trial by Jury as 
directed, unless by consent — Loo CHtr 
Fan V. Loo (3hock Fan (1886), 1 
B. C. R. pt. 2. 172.— CAN 

4181. Where no issue iained.} — Tf, 
after the jury arc sworn In an action 
of ejectment, it be dlacovorcd that 
there is no issue, the proper course Is 
to dlschaiyo the Jury. & amend the 
record at chambers. — ^I>of d. Andrews 
V. Bkbi.yk (1846), 5 N B. R. (3 Kerr) 
134.— CAN. 

g. IHscreHfm of judge .] — The Judge 
at the trial of an action has the 
power to dispense with the Jury after 
all the evidence has been taken, but 

R 2 
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Juries. 


10 . — Procedure during the hearing: Sub-eecL 
8, B, jb ). ; aub-aect 9. Sects. 11 cfc 12.J 

jury wa« not stated on the record to be with the 
consent of the parties. — P owell v. Sonnbtt (1827), 
1 Bli. N. S. 645 ; 1 Dow. & 01. 56 ; 4 E. E. 976, 
E. D. 

Anj^cUitma R. v. Johnson (1836), 5 Ad. & El. 

488. Could, a inkier v, Rowland (183G), 6 Nov. & M. K. B. 
8^48 ; R. V. Johnson (1839), Mad. & Rob. 1 ; Scott r. 
Bennett (1871) L R. ri. L. 234. Held. Dlbben ». 
Aiurlesea (1834), 4 Tyr. 926 ; Seally r. Powis (1836). 1 
Har. Sc w. 118 ; Duckworth v. Harrison (1838), 2 Jur. 


421. 

found their verdict on 


Where the jury have 
the material issues, the 


them. — Cook v, Oaldbcot (1830), 4 0. & P. 315 ; 
Mood. & M. 522, N. P. 

Annotations : — Mentd. Baxter r, Pritchard (1834), 1 Ad. & 
El. 456 ; Harwood v, Bartlett (1839), 6 Bingr. N. C. 61 ; 
Lee V. Hart (1856), 11 Exch. 880. 

4*27. .] — Where a jury cannot agree in 

their verdict, they may be di^harged. if circum- 
stances render it improper that they should con- 
tinue to deliberate. — Dewar v. Pubday (1835), 
3 Ad. & El. 166 ; 1 Har. & W. 227 ; 4 Nev. & 
M. K. B. 633 ; 4 L. J. K. B. 164 ; 111 E. R. 376. 

428. Whether consent of parties necessary.] 

— mandamus had been issued, directir^ the 
trustees of a turnpike road to hold an inquisition 


judge who tries the cause, may without the consent ^ ascertain the damage occasioned to a landowner 
of the parties, discharge the jury from returning ^ road cut through his land. The jury 

— 12 . . . summoned for that purpose, after being locked up 

a whole night, & not being likely to agree on the 
following morning, were then discharged without 
the consent of the party. The ct. refused to 


any verdict on issues that in his opinion are 
immaterial.— R. v. Johnson (1839), Mad. & Rob. 
1 ; 6 01. & Fin. 41 ; 9 E. R. 1, H. L. 

Reid. Duckworth «. Harrison (1838), 4 
o Narrucott & Hosketh (1864), 

? Tatem. The Orient (1871), L. It. 

* Humphory v. R. (1839). 2 Per. & 

Dav. 691 ; Scales v. Key (iko), 11 Ad. & El. 819. 

422. .] — A ct. has power to 

uisci^ge, by consent, a jury from giving a 
verdict upon any of the issues in a case ; Sc whore 
the jury has been discharged. Sc the record does 
not show that it was done without consent, the 
discharge must be taken to be regular. Sc cannot 
bo made the ground of error. — S cott v. Bennett 
(187J), L. K. 5 IL L. 234 ; 20 W. R. 680, H. L. 

Which Jury cannot agree — 
Whether consent of parties necessary.] — Marsh 
V. Isaacs, No. 490, pout 

Verdict taken on some issues only.]— 
Where deft, in trespass, confessing the alleged 
acts of trespass, justifies them in several pleas, 
each answei'ing the whole of the trespasses con- 
fessed, the judge cannot receive a verdict upon 
some of the issues & discharge the jury as to tlic 
remainder, except by consent of both paHies. — 

3 INKJ.BII V. Rowland (1836), 4 Ad. Sc El. 868 ; 6 
No^v.&M.K.B. 848; 6 J.. J. K, B. 269 ; lUE.R. 

L, J. Q. B. 


^ n^^toiion :—DlBtd. Marsh t\ Isaacs (1870), 45 


quash a return stating these facts, without further 
discussion. — R v, Habham Roads Trustees 
(1840), 4 Jur. 60. 

429. Effect of — Discharge by consent.] — 

Everett v. Youells, No. 433, post. 


SuB-sEC'T. 0 . — Withdrawal op Juror. 

430. By consent only.] — A juror cannot be 
withdrawn except by consent. — Moulin v. D Alli- 
son (1637), Cro. Car. 484 ; 79 E. R. 1018. 

431 . Of Juror & parties.] — Lindsay v, 

Leathley (1863), as reported in '3 F. & F. 902, 
N. P. 

482. Effect of — Juror eligible In subsequent 
proceedings,]— - If a juror be withdrawn from the 
panel by consent of both parties, in order that the 
trial may go off pro dcfectu juratoruniy he may be 
of the jury when the cause comes on again. — 
llEWETT V. Bainard (1717), 10 Mod. Rep. 390 ; 88 
E. R. 777 

433. -- — As bar to subsequent proceedings.] — 

Discharging a jury by consent, does not terminate 
the suit, but is the same, in this respect, as with- 
drawing a juror ; Sc where pltf., instead of going 


On disagreement ot Jury.] — If after the .,r ^ - ^ 

trial of an issue out of Chancery, the jury are brought a new action for a 

locked up for many hours i are not likely to agree admitted to be the same, the ct. stayed the 


when the judge is about to leave the town, the 
mage will discharge them of his own authority, 
It the parties decline consenting to their discharge, 
but if a jury bo under such circumstances, in a 
cause depending between party Sc party, semble 
the j|udge would order that the jury should follow 
4^ ^ cai-t.— M orris v. Davies (1828), 3 C. & P. 

(1333)^ 1 ^ 

985 * Turner, Uloniator v. Harding (1886), 29 Ch. D. 

426. -7— J — If the jury cannot agree, the 
judge at Nun Prius has authority to discharge 

the power ehould bo sparingly oxer- 
Windsor Corpn. 

(1889), 17 0. R. 719.— CAN. 

^i^tun'eentent of ;uri/.]— 

If tno jury Bummoned on a writ of 
Inquiry are unable to agroo & are dlH- 
oliu^ed, a now writ may bo laauod 
ot.— Ward v. 

CAN 32.— 

„425 li. aAI.3RAlTH &SONS 

Hudson‘8 Bay Co. (1900), 7 B, C, R. 

» Jl. — -CAN, 

-hL.ZT ' yurtiees to dia- 
"■<‘8 no authority 
for the magiiitrateB dismlBBlng the Jury 
for the reaaoa that they would not 


proceedings, but would not grant deft, his costs 
of the latter suit. — E verett r. Youells (1832), 3 
B. & Ad. 349 ; UO E. R. 131. 

Annotation : — Mentd. Giles v. Tooth (1846), 3 C. B. 665. 

434. .] — Withdrawing a juror at the 

trial does not put an end to a cause, unless it was 
clearly the intention of the parties at the time 
that it should have that effect. — Harries v. 
Thomas (1836), 2 M. & W. 32 ; 2 Gale, 197 ; 6 
L. J. Ex. 68 : 150 E. B. 657. 

At^icUions .—Reid. Bentley v. Dawes (1854), 10 Exch. 347. 
Mentd. Jones v. James, Jones v. Harris (1837), 6 L. J. Ch. 
293; R. V. Hardoy (1860), 14 Q. B. 629; Maples v. 
Popper (1856), 18 C. B. 177. 


agree, nor was there authority enabling 
them to- summon another Jui*y. — 
Ckkklman V. Stewart (1896), 28 
N. S. R. (16 R. & G.) 185.— CAN. 

t. Non-payment of jury fees .] — 
Symb (David) Sc Co. v. Swinburne 
(1909), 10 C. L. R. 43.— AUS. 

a. Discovery ihxtt juror is in- 
fluenced by improper motives.] — When* 
ever & as soon as It becomes known to 
a trial Judge that a Juror Is actuated 
by Improper motives, it is the duty of 


have accepted a bribe. Where such 
course is not taken there should be a 
new trial. — Howard & Howard r. 
British Columbia Electric Ry. Co., 
Ltd., [1918] 3 W. W. R. 409.— CAN. 

b. Juror objecting to serve — 
Friend of prisoner.] — R. v. Cadley, 
119I8J V. L. R. 162.— AUS. 

PART VII. SECT. 10, SUB-SECT. 9. 
433 i. FJfedof — As bear to subsequent 


proceedings.}— The withdrawal of a 
the llthp^^ from the results of such Juror at a trial has the effect of con 


a scandal by then & there discharging 
the Jury Sc summoning another, as 
would have to be done in the case where 
a juror is discovered to be insane or to 


oludlng the suit, 3c, with it, of deter- 
mining the whole cause of action. — 
Flake v. Clapp (1879), 8 P. R. 62. — 

CAN. 
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485, j withdrawing a juror 

does not necessarily put an end to the suit ; whether 
it does so or not depends on the arrangement 
between the parties in the particular instance. — 
Beotley r. Dawes (1854), 10 Exch. 347 ; 2 
C. L. K. 1262 ; 23 L. J. Ex. 279 ; 23 L. T. O. S. 
269 ; 18 Jur, 837 ; 156 E. R. 478. 

AnnotatUms : — Mentd. Dunfiton t». Paterson (1859), 5 C. B. 

N. S. 267 ; Holmes v. Pemberton (1859), 5 Jur. N. S. 727. 

See , generally . Estoppel, Vol. XXI-, p. 150. 

436. On costs — Money paid into court not 

accepted.] — If deft, pay money into ct., & pltf. 
proceed to trial when a juror is withdrawn, pltf. 
IS not entitled to the costs up to the time of paying 
money into ct. — Stodhaht v. Johnson U'790), 
3 Term Rep. 667 ; 100 E. R. 788. 

437. Case reheard.! — Where a juror 

is withdrawn & the cause referred, but no award 
made, & the cause being taken down again, pltf. 
succeeds, he is not entitled to the costs of the first 
attempt at trial. — Thomas v. Lewts (1836), 5 
Dowl. 395 ; WiU. WoU. & Dav. 67. 

438. Withdrawal suggested by Judge — Whether 
likely to influence jury.] — On the trial of an action 
of slander, before pltf.’s counsel stated his case, the 
judge, in the hearing of the jury, suggested to the 
parties that it would be better to withdraw a juror. 
J'his was declined, Si the jury found a verdict for 
deft. : — Held : this obstTvation of the judge was 
not calculated improperly to sway the jury to 
give their verdict for either of the parties. — 
Lloyd v. Jones (1866), 7 B. & H. 475. 

Authority of counsel to consent to withdrawal.] 
— See Bakristeus, Vol. III., p. 312, No. 324. 


Sect, 1 1 .—MTIREMENT OF JURY. 

439. Right to use documentary evidence — In 
own possession.] — A juror may show to his 
brethren, after depail/ure from the bar, any 
evidence which he has of himself ; & although he 
received it not through the regular channel of 
proof, yet it cannot be assigned for error ; for it is 
not returned upon the postea ; Sc it cannot be sur- 
mised.— Braves V. Short (1508), Cro, Eliz. 616 ; 
2 Hale, P. 0. 307 ; 78 E. R. 857. 

AniutiaiUyrui Goodman v. C’othcrington (1664). 1 

Hid. 235.' BuBholl’H Case (1670), Vaufirli. 135; R. v. 
Martin (1872), h. K. 1 C. (\ R. 378. Mentd. Dublin 
(Archbp.) r. Duiiiin (Doan) (1719), 1 Stra. 262 ; R. r. 
Molior (1858), DearH. & B. 468. 

440. Right to take documentary evidence out 
of court.] — Parish books & registers are good 
evidences to prove births Sc marriages ; & when 
produced, the jury may have them out of ct. 
while they are conferring on their verdict. — 
ViCARY r. Farthing (1595), Cro. Eliz. 411 ; 78 
E. R. 653. 

Antu)icUions Goodman v. Oothoriiiffton (1664), 1 

Sid. 235 ; R. v. Martin (1872), L. H. 1 C. C. H. 378. 

441. .]— R. V. Burdett, No. 332, a^ite. 

442. Duty of judge.] — Panshaw v, Knowles, 
No. 410, ante . 

In criminal matters — Pending argument on 
admlssiblUty of evidence — Whether ordered.]— 

See No. 292, ante , 

.] — See , generally . Criminal Law, Vol. 

XIV., p. 326. I 


Refreshment .] — See Sect. 10, sub-sect. 3, E., 
ante. 

Receipt of evidence during retirement.] — See 

Nos. 312-317, ante. 


Sect. 12 — WHAT JURY MAY CONSIDER. 

443. Eflfect of verdict on costs.] — Deft, pub 
lished some doggerel lines describing the failure of 
pltf., Levi, a bound bailiff, to arrest a party of 
whom he w'as in search ; the lines were headed by 
a wood cut, & pltf. was styled “ l^evy the Bum.” 
Pltf. brought his action ; the jury before whom the 
cause was tried, inquired whether a shilling would 
carry costs, & being answered in the affirmative, 
found a verdict for deft. The ct. granted a new 
trial.— Levi v, Milne (1827), 4 Bing. 195; 130 
E. R. 743 ; atib nom. Levy v, Milne, 12 Moore, 
C. P. 418 ; 5 L. J. O. S. C. P. 153. 

Reid. I'oolo v. Whitcomb (1802), 12 G. B. 
N. S. 770. Mentd. Hakewoll u. Ingram (1854), 2 C. L. K. 
1397. 

444. .] — It is no ground for setting aside 

a verdict, that the jury liavo given only a shilling 
damages, under a mistaken impression that it 
would carry costs. — Meaus v. Brippin (1840), 1 
Man. Sc B. 796 ; Drinkwater 2 ; 2 Scott, N. H. 
15 ; 4 Jur. 1016 ; 133 K. R. 553. 

445. *] — The ct. refused to set aside a 

verdict as perverse, on the ground that the jury 
had, contrary to the direction of the judge, given 
more than nominal damages, for the avowed pur- 
pose of enabling pltf. to obtain the costs of the 
action. — Chtlvehs v, Greaves (1843), 5 Man. & Cl. 
578 ; 0 Scott, N. R. 539 ; 134 E. R. 691. 

446. ,] — Weaver v. Smith (1851), 16 

L. T. O. S. 512. 

447. ,] — Although if a jury ask what 

amount of damages will carry costs, there is no 
reason why the judge should not inform them, 
yet their having given a verdict in ignorance that 
it will not carry costs is no reason why, after an 
application for a certificate, which implies that 
the verdict is recorded, the verdict should bo 
disturbed. — Kilmore v, Abdoolah (1868), 27 
L. J. Ex. 307. 

448. .] — Wilson v, Reed (1800), 2 F, Sc F. 

149. 

449. .] — In an action of slander, where 

there is no real injury the jury may find for 
nomin^il damag(is, Sc semble, may consider the 
question of costs. Thus, in an action by a master 
of a workhouse, for words imputing to liimself 
that he dislionestly got honest men turned out of 
employment tliere, in order to get in creatures of 
his own, for his own purposes, held actionable ; 
but, being spoktm in angry altercation. Sc without 
malice, the jury were directed tliat they might, 
if they thought there was no real injury, give 
nominal damages, so as not to carry costs ; Sc 
deft.’s counsel allowed to ask, on cross-examina- 
tion, what would bo the prr)bable amount of costs 
to deft, if a verdicit for more than a nominal amount 
were given. — Wakeijn v, Morris (1860), 2 
F. Sc F. 26. 

450. .] — The jury having found a verdict 

for £5 5«. in an action for a tnfling assault, evi- 
dently acting upon information given to them by 


PART VII. SECT. 11. 

c. While facts proved xciih which 
judge alone concerned ,] — On a trial by 
Jary after pitfs.' case baa oommeno^, 
the judge may, in bis discretion permit 
the Jury to retire while proof is being 
given of facts with which the judge 


alone la conoemed. — B ank op British 
Columbia v. Oppenhkimjeb (1900), 7 
B. C. R. 448.— CAN. 


PART VII. SECT. 12. 

448 i. JSjfect of verdict on cods ,] — 
Farquhab V. IlOBEBTOON (1889), 13 


P. R. 156.— CAN. 

.) — Where the Jury In 

asses«dng the damages in an action 
took Into consideration the question 
of costs : — Held : this was suffleient 
nound for ordering a new trial. — 
RUSSELL V, Weniwhber (1868), 16 
W. R. 710.— IR. 
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Sf«c<. 12 . — What jury may conMer. Bed. IS-. Sub- 
sect. L] 

pltf.’s couDSol that a verdict for less would not 
give pltf. her costa, the ct. granted a new trial 
without imposing any terms. 

The question is whether in performing the 
function of awarding damages it is apparent that 
the jury have misconducted themselves. I think 
it is apparent they have (Williams, J.). — Poole 
V, Whitcomb (1862), 12 C. B. N. S. 770 ; 3 P. & P. 
72, n. ; CL. T. 783 ; 10 W. R. 732 ; 142 E. R. 
1345. 

451. Fact of payment Into court.] — Where in 
an action for a libel contained in a newspaper deft, 
pleads an apology & payment of money into ct. 
under Libel Act, 1843 (c. 96), s. 2, as amended by 
Libel Act, 1845 (c. 76), s. 2, & pltf. leaves the 
money in ct. & proceeds to trial, if the jury find 
the plea to be i>roved pltf. is entitled as of right 
to the whole sum paid into ct., notwithstanding 
that the jury may have awarded him a less sum 
as damages. R. 8. C. Ord. 22, r. 22, which 
provides that neither the fact that money has 
been paid into ct., nor the amount paid in, shall 
be communicated to the jury, does not in any 
way aficct the issues upon a plea under the above 
sections. — Dunn v. Devon & Exeter Con- 
stitutional Newspaper Co., [1895 J 1 Q. B. 
211, n. ; 63 L. J. Q. B. 342 ; 70 L. T. 593 ; 10 
T. L. R. 336 ; 38 Sol. Jo. 351 ; 10 R. 167. 

Awintationa "RM, Gray v. Barlholomow, fl896] 1 Q. B. 

200 ; Maxwell v. Woleeley (1906), 76 L. J. K. B. 163. 

452. .1—Klamborowski v. Cooke (1897), 

14 T. L. P. 88. 

453 . Rule not ultra vires.] — R. 8. C., 

Ord. 22, r. 22, provides that, where a cause or 
matU*r is tried by a judge with a jury, no com- 
munication to the jury shall bo made, until after 
the verdict is given, cither of the fact that money 
has been paid into ct., or of the amount paid in ; 
& that the jury shall be required to find the amount 
of the debt or damages, as the case may be, without 
reference to any payment into ct. : — Held : the 
rule was not ultra vires, — Williams v. Goose, 
[1897] 1 Q. B. 47] ; 60 L. J. Q. B. 345 ; 76 L. T. 
143 ; 45 W. R. 308 ; 13 T. L. R. 248 ; 41 Sol. Jo. 
311, C. A. 

Sec R. S. C. Ord. 22, r. 22. 

454. Amount paid Into court — Verdict for sum 
less than amount paid In.] — Dunn v. Devon & 
Exeter Constitutional Newspaper Co., No. 
451, ante. 

455. Rule not ultra vires.] — Williams v. 

Goose, No. 463, ante. 

See R. S. C., Ord. 22, r. 22. 

456. Application of rule — Liability admitted.] 

— Jaques V. South Essex Waterworks Co. (1904), 
20 T. L. R. 563. 

See, also, No. 452, ante. 

In action for libel or slander — Plea of Justlflca- 
tlon.] — Sec Libel & Slander. 

Improper communications to Jury.] — See Sect. 
10, sub-sect. 3, D., ante. 

Verdict Improperly arrived at.] — See Sect. 10, 
sub-sect. 8, F., ante. 

Evidence — Juror utilising own knowledge.] - 
See Sect. 10, sub-sect. 6, ante. 

During retirement of Jury.] — See Sect. 11, 

ante. 


Sect. 13.~-<arraiG A VERDICT. 

Sub-sect. 1. — In General. 

457. Must be by twelve Jurors.] — Russel v. 
Ball (1745), Barnes, 465 ; 94 E. B. 1001. 

458. Whether verdict may be changed.] — 
Saunders v. Freeman (1561), 2 Dyer, 209 a; 
1 Plowd. 209 ; 75 B. B. 321 ; aub nom. Anon., 
Moore. K. B. 33. 

Annotation : — Mentd. Fanshaw v. KnowJos, [1916] 2 K. B. 

538. 

459. Representation of dissent by majority 

of Jury.] — Jurors cannot express their disappro- 
bation of a verdict after given. — R. v. Thirkell 
(1766), 3 Burr. 1696 ; 97 E. R. 1052. 

460. Finding of fact Dissent from direc- 

tion of Judge.] — Doe d. Lewis v. Basteb, No. 
630, post. 

461. Verdict must be unanimous.] — Rookes* 
Case (1773), Lofft, 244 ; 98 E. R. 63l 

462. .] — (1) On the trial of a magistrate for 

neglect of duty, he ought not to be found guilty, 
unless all the jury are satisfied that he has been 
^ilty of the same act of neglect ; Sc if four jurors 
think him guilty of one act of neglect, & eight 
tliink him guilty of another act of neglect, that is 
not sufficient. 

(2) On the trial at bar of an information, the 
special jury were summoned from a distant 
county, in which the offence was not charged to 
have been committed : — Held : the ct. had no 
power to order their expenses to be paid. The 
jurors who tried tliis information were only paid 
one guinea each, & other jurors, who had come 
from the same county, & had been summoned to 
try another information, which was not tried, 
were not paid anything. — R. v. Pinney (1832), 3 
B. & Ad. 947 ; 5 C. & P. 254 ; 3 State Tr. N. S. 11 ; 

1 Nev. & M. M. C. 307 ; 110 E. R. 349. 

Annotations : — As to (2) Refd. H. v. Holdon (1833), 5 B. & 

Ad. 347. Oeneralli/. Mentd. Phillips v. Eyre (1870), 

L. R. 6 Q. B. 1 ; R. v. Olamorgrau County Council, 11899J 

2 Q. B. 536. 

In criminal matters .] — See Criminal Law, 

Vol. XIV., p. 310, Nos. 3264, 3265. 

453 Unless majority verdict allowed by 

law.]— Where the law permits the verdict of the 
majority of a jury to be accepted, a majority 
verdict should be regarded by the appellate ct. 
as equal in weight & value to a verdict that is 
unanimous. — West India Electric Co. v. 
Roberts, [1920] A. C. 1026 ; 90 L. J. P. C. 47 ; 
124 L. T. 165, P. C. 

464. Except In civil cause by consent.] — 

Ellis v. Deheer, No. 563, post. 

465. Presumption of unanimity.] — In general 
the assent of all the jury to the verdict pronounced 
by the foreman in their presence hearing, is to 
be conclusively inferred ; & no affidavit can in 
any case be admitted to the contrary. But if all 
the jury were not present when a verdict of guilty 
was delivered, & it is therefore uncertain whether 
they all heard the verdict pronounced by the fore- 
man, the ct. will with the consent of deft, grant a 
new trial. — R. v. Wooler (1817), 6 M. & 8. 366 ; 

2 Stai‘k. Ill ; 106 E. R. 1280. 

Annotation — Consd. Ellis v. Deheer, [1922] 2 K. B. 113. 

466. Effect of majority verdict.] — On the trial 
of an action in the county ct., there being a dis- 
agreement of the jury, the parties were a&ed by 
the judge if they would accept the verdict of the 
majority, & they consented to do so, but afterwards 


PART VII. SECT. 18, SUB-SECT. 1. 

d. Whether verdict may be 
' — McKay v . Woodill (1882), 

f. 8. R. (4 R. Sc G.) 65.— 43AN. 


466 i. Effect of maiority verdict. ] — 
Trial of issue of fact under Divorce 
Act is a civil trial. Sc verdict by 
majority of jury taken by consent Is a 


valid verdicst. — Snus v. Sms Sc DAVn>- 
80N (1878), 1 N. S. W. S. 0. R. N. S. 
(D.) I, 6.— AUS, 
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the unsuccesfiful partv applied for, ^ obtained 
from the judge, a new trial, on the ground that the 
finding of the jury was against the weight of evi- 
dence & unreasonable : — Held : the judge had 
power to entertain the application for a new trial, 
notwithstanding the consent of the parties to 
accept the verdict of' the majority of the jury, the 
judge being within his jurisdiction in holding tlmt 
the consent of the parties to accept the verdict 
of the majority meant no more than that they 
agreed to treat that as equivalent to a unanimous 
verdict. — G room v, Shuker (1893), 69 L. T. 293 ; 
37 Sol. JTo. 584, D. C. 

467. Findings of fact — Whether conclusive.]— 

On the question of fact, if distinct, the finding is 
not to be disturbed, except, & it is an exception 
founded on good sense, that the ct. will interfere 
with the finding of a jury, which is either unsup- 
ported by evidence or contrary to it. Facts are 
for the jury ; yet it has now become the inveterate 

F ractice of the ct. to interfere in such cases ; & 
hope that it always will be so (Coleridge, J). — 
R. V. WooLPiT (Inhabitants) (1835), 4 Ad. & 
El. 205 ; 1 Har. & W. 483 ; 5 Nev. M. K. B. 
526 ; 3 Nev. & M. M. C. 353 ; 6 L. J. M. C. 14 ; 
111 E. R. 761. 

AnnoUUiona : — Con8d. R. v. Groat WiHhford (1835), 4 Ad. 
& El. 216. Mentd. K. v. MoEhltor (1837), 1 Nov. & P. 
K. B. 314 ; H. v. West Ridliigr of Yorkshire JJ., Tollerton 
V. Idle (1842), 12 L. J. M. C. 15 ; H. v Barnsley (1849), 
12 Q. B. 193; K. v. St. Marylebouo (1850h 4 New Soss. 
Cas. 444. 

468. Disputed account.] — Van 

Neuvel V, Hunter (1835), 1 Har. & W. 273 ; 
sub vom. Van Nieuwvel r. Hunter, 5 Nev. &; 
M. K. B. 376. 

469. .] — ^Vliere a question is one 

of fact, & there is evidence on both sides properly 
submitted to a jury, & the jury liave found a 
verdict warranted by the evidence, <fc not in itself 
unreasonable or unfair, the Judicial Committee 
will not set such verdict aside, except under very 
rare & exceptional circumstances. — Railways:^ 
CoMR. V, Brown (1887), 13 App. Cas. 133; 57 
L. J. P. C. 72 ; 57 L. T. 895, P. C. 

Annotations: — ^Refd. Mnrtojfh v. Barry (1890), 59 L. J. 
Q. B. 388 ; Allcock v. Hall, 118911 1 Q. B. 444. 

■»iw. iTiajuAiiy voiuicv v«ivoii uy 

consent.] — Groom v. Shuker, No. 466, arUr, 
Compare Estoppel, Vol. XXI., p. 150, Nos. 
126-132. I 


Refusal to accept verdict dc reconsideration — In 
criminal matters.]-- See Criminal Law, Vol. 
XIV., pp. 327, 32l 

471. Verdict improperly arrived at — As ground 
for new trial — Verdict given on wrong grounds.1 — 

O’Connor v, Bradshaw (1850), 5 Exch. 882 ; 
20 L J. Ex. 26 ; 16 L. T. O. S. 237 ; 165 B. K. 386. 

472. Compromise.] — A new trial will 

not be granted on the ground that from the small 
amoimt of damages the jury must have come to 
a compromise, u^ess, from the circumstances of 
the case, it is evident that there has been a total 
refusal on the pari of the jurors to discharge their 
duty, &> the verdict is necessarily wholly incon- 
sistent. — R ichards v. Rose (1853), 9 Exch. 218 ; 
2 C. L. R. 311 ; 23 L. J. Ex. 3 ; 22 L. T. O. S. 
104 ; 17 Jur. 10.36 ; 150 E. R. 93. 

Annotations : — Meutd. Solomon v. Vintners’ 0>. (1859), 4 
H. & N. 585 ; Suffleld v. Browm (18(J4), 4 Do G. J. & Sm. 
185 ; Anffus r. Dalton (1878) 4 Q. B. I). 162 ; Whocldon 
V. Bnrrowa (1879), 12 Ch. D. 31 ; Howarth v. Armstrong 
(1897), 77 L. T. 62 ; Union Lighterage Co. v. London 
Graving Dock (\)., [19021 - (’h. 557 ; Jonoa v. Pritchard, 
(1908] 1 Ch. 630 ; Pwllbach Colliery Co. t. Woodman, 
I1915J A. C. 634 : Sack r. .Jones, [1925] Ch. 235. 

Damages awarded excessive.] — See 

Damages, Vol. XVII., pp. 167 et seq, 

SeCy alsOy No. 476, 

In criminal matters.] — See Criminal 

Law, Vol. XIV., p. .310, No. 3267. 

473. Whether reasons may be given.] — I 
have l(dt certain questions to you, & have made 
such observations as 1 f(4f it my duty to make 
upon those c^ueHtions. You have, no doubt, 
maturely consulcrod the questions, also my 
observations respcjcting them, & have drawn 
your own conclusions ; & your having done so, 
I think that I ought not to hear the grounds on 
which you have found your verdict (Gurney, B.) 
— Horner v. Watson (1834), 6 0. P. 680. 

474 . Only by consent of parties.]— If the 

parties consent, the jury may be asked tlio gi'ounds 
of their verdict but not otlicrwise, -Walton v. 
Potter (1841), 3 Man. G. 411 ; 1 Web. Pat. 
Cas. 585 ; 4 Scott, N. K. 91 ; 11 L. J. C. P. 138 ; 
133 E. R. 1203. 

Annotations: — Mentd. BottB v. Walker (_! 840), 14 Jur. 047 ; 
Bateman v. Gray G853), Haor. 93 ; hiii v. Evntiu (iSOa), 
4 De G. F. & J. 288 ; Thorn v. Wortldng Hkatlng Rink 
Co. (1876), 6 Ch. D. 415, n. ; Edison & Swan Klootrlo 
IJj^hting Co, V. WoodhoUB© & Rawson (1887), 3 T. L. R. 


467 i. Findings of fact—Wheiktr ron- 
clusive .] — The ct will not review the 
verdict of a Jury upon matters ot fart. 
— Hill (John) & Co. (Trustees) r. 
«HKA (1818), 1 Nfld. L. H. 94.— NFLD. 

467 ii. .] — Hammond v. 

Johnson (1840), 5 N. B. K. (3 Kerr) 
161.— CAN. 

467 iii. .] — Jnry having 

found on all the facts, the rt. refiiaed 
to disturb verdict. — Leonard v, Cogs- 
well a867), 7 N. S. R. (I G. & O.) 
121.— CAN. 

467 iv. .] — White v. Yar- 

mouth Gas Light Co. (1868), 7 N. S. R. 
(1 Q. & O.) 204,— CAN. 

467 V. .] — Walker e. 

Bayers (1873), 9 N. S. R. (3 G. & O.) 
270.— CAN. 

467 vl. .) — Where the onea- 

tion at issue was purely one of fact, 
involving no legal points whatever. Sc 
the Judge left the whole charge open 
to the Jury, who found for pltf. ; — 
Held : the verdict could not be dis- 
turbed. — Lyon v. Morton (1874), 9 
N. S. R. (3 G. Sc O.) 459.— CAN. 

467 vii. .] — Whore the ver- 

dict was given in favour of pltf., with 
the approval of the Jud^ who tried 
the cause, the only questions involved 
being matters of fact, the ct. refused 
to set the verdict aside, seeing nothing 


in the case that obliged them to do so. 
— Moody v, Faulkner (1875), 10 

N. S. B. (1 U. Sc V,) 154.— CAN. 

467 vill. .] — Creighton v. 

SciNNKY (1886), 19 N. S. R. (7 R. Sc G.) 
102 ; 7 C. L. T. 146.— CAN. 

467 ix. .1 — Grand Trunk 

Uy. Co. V . W’EEGAU (1894), 23 8. C'. It. 
4 22.— CAN. 

6. 13 y ten jurors ,] — ZUKKLT v. 

Canadian PACino Hy. Co. (1911), 
19 O. W. R. 77 ; 2 O. W. N. 1063 ; 23 

O. L. R. 602.— CAN. 

£. I3v nine jurors,] — Whoi'o 

there is only one issue, but questions 
are submitted to elicit several findings 
of fact, then nine Jurymen must 
concur in all the findings necessary to 
determine the action. It will not bo 
sufficient if such findings are made by 
groups of nine dlfl'ering in their oom- 
position as to some individuals. — 
Risk v. C, P, R., 119171 1 W. W. R. 
652.— CAN. 

g, Whether finding may he dis- 
regarded hy court ,] — The power con- 
ferred on the ct. to give judgment on 
the evidence before It, may be exercised 
though the result be to disregard the 
finding of a Jury, but It must be used 
with groat caution. — Clayton v. Pat- 
terson (1900), 32 O. R. 435.— CAN. 

h. Jury improperly summoned — 


Whether verdict final,]- The finding of 
a Jury, improperly summoned, in a 
summary action, is not final under 
12 Vlft. c. 49 .'-Wktmork r. Levy 
(1860), 9 N. B. B. (4 All.) 510. -CAN. 


k. ICvidcnre conflicting d' con- 
tradictory — Same verdiet twice found — 
Final .] — Where the ovidonce In a case 
in conttloUng & ctmtrodlctory, Sc a 

i tiry have twice found in favour of pltf., 
ho ct. will not disturb the verdict.— 
Foster v, Fowler (1859), 4 N. 8. U. 
(.(’oeb.) 70. — CAN. 


l. Answers to questions not ver- 
dirt.] — MoODTE V. MACKENiSIK, [1025] 
1 D. L. It. 801.— CAN. 

m. Effect of improper answers to 
questions.^—V/herti It appeared on the 
argument before the Supreme Ct., that 
the jury had not properly answered 
some of the questions submitted to 
them at the trial, a new trial was 
ordered.— PUDSKY v. Dominion At- 
lantic Ry. Co. (1896), 25 S. C. It. 
691. — CAN. 

n. Summing up dispensed with.] 
— At the conclusion of accused’s 
address. Sc before the summing up, the 
foreman of the Jury announced that 
they were prepared to give their 
verdict; — Held: the Judge was en- 
titled to disi^Dse with the summlxig 
up. Sc a verdict of guilty was rightly 
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Sect, 13 . — Giving a verdict: Svb sficta, 1, 2 cfc 3, j4.] 

475, ,] — pitf, ordered of deffcs. certain 

trucks to be ready on a particular day to convey 
his cattle to market by their railway. The trucks 
were not ready on the day fixed, but the super- 
intendent at the station then promised they should 
be ready on the day following saying the cattle 
would be then quite in time for the market. Pltf. 
sent his cattle on the following day, & signed a 
“ forwarding note ” required of him by the co., 
with special conditions indorsed, but the cattle 
were then too late for the market, damaged by 
delay, & sold elsewhere at a loss. In an action 
against the co., the question left to the jury was, 

“ whether a contract had been made to carry the 
cattle and deliver them at their destination by a 
particular time ready for the market.” On a 
motion for a new trial, on the ground of misdirec- 
tion, alleging that the question should have been 
whether the cattle were carried according to the 
written bargain made on the day following : — 
Held : (1) the question as left to the jury was the 
proper one, the other point not having been made 
by defts. at the trial ; (2) a jury cannot be asked 
the grounds of their verdict. — Brown v. Bristol 
& Exeter By. Co. (1801), 4 L. T. 830; 7 Jur. 
N. 8. 050 ; 0 W. B. 872. 

An.noinHon : — Ad to (2) Refd. Arnold v. Jeffreys, [1914] 1 

K. B. 612. 

470. .] — When upon a trial before a judge 

& jury the jury have once given a general verdict, 
the judge is not entitled to ask any further ques- 
tion of the jury for the purpose of ascertaining 
whether the ground of their verdict was one which 
there was evidence to support. — Arnold v. 
Jeffreys, [lOH] 1 K. B. 612; 83 L, J. K. B. 
329 ; no L. T. 253, D. C. 

4-77. Must be confined to issues.] — Dowman’s 
Case, No. 504, post. 

Rejection of surplusage .] — See Sect. 13, 

sub-sect. 4, pos’/. 

Must find the whole Issue .] — See Sect. 13, sub- 
sect. 2, pofit, 

478. Must be consistent with pleadings — Ad- 
missions.] — A matter confessed by a party & ad- 
mitted in the pleading bars a jury from a contrary 
finding in that action & in any other, — W allop’b 
Care (1020), Palm. 19 ; 81 E. R. 958. 

Anft otation 'M.entd* I'urkor v, K.ott (1701), 12 Mod. Rop* I 

467. 

479 . .] — \ verdict is sufdcient, if it 

finds the subsfance of the issue. The jury cannot 
find any thing contrary to the admission of the 
parties. — Wii.corivs v, Harris (1075), 1 Preem. 
K. B. 189 ; 89 K. R. 134 ; steb riorn, Wilcox v, 
Skipwith’h Servant, 2 Mod. Rep. 4. 

480. .] — The pleading of deft, ad- 
mitted a libel. Througout the trial & until the 
summing up there was no question but that it was 
a libel. It would be dangerous to allow a jury to 
give a finding out of their own head against an 
admission in pleading on a point not raised or 
argued during the trial (Cave, J.). — Maclaren 
& Sons v. Davis (1890), 6 T. L. R. 372, D. C. 


Admissions in pleadings, generally, see Estoppel, 
Vol. XXI., pp. 316 et aeg , ; Pleading. 

Misconduct of Jury .] — See Sect. 10, ante. 


Sub -SECT. 2. — Verdict must Decide the 
Issue. 

481. General rule,] — A verdict must compre- 
hend the whole issue. If it does not, a judgment 
entered thereon will be erroneous, & the ct. cannot 
amend it. — Miixf:r v, Trets (1698), 1 Ld. Raym. 
324 ; 91 E. R. 1112, Ex. Ch. 

482. Sufllcient if whole Issue implied.] — 

if the words of a verdict imply the whole issue, 
it is sulficient. — Burper v. Baker (1601), Cro. 
Eliji. 854 ; 78 E. R. 1080. 

483. Application of rule — Plea of delivery of 
goods & money.] — Upon a sci.fa. to obtain execu- 
tion, if deft, plead that he delivered goods & 
money to the sheriff in satisfaction of the 
judgment, x)ltf. shall join issue on the fact; but 
if the jury find as to the goods, & are silent as to 
the money, it is a mistrial. — Atkinson v. Atkin- 
son (1.595), Cro. Eliz. 391 ; 78 E. R. 636. 

Annoiatiovs : — Mentd. Clerk v. Withers (1704), 2 Ld. Raym. 

1072 ; Morland v. Pellatt (1828), 8 B. & C. 722 ; Stimson 
V. Farnham (1871), 20 W. R. 183. 

484. Information for usuiy.] — On an 

information for usury, if the verdict find the cor- 
rupt agreement, but say nothing as to the loan, 
it is bad. 

If a verdict be imperfect, a venire facias de novo 
must issue. — Cook v. Lanbday (1608), Cro. Jac. 
210; 79 E. R. 183 

Annotation : — Refd. R. V. Upton (1728), 1 Barn. K. B. 97. 

485 . Plea of a promise jointly with 

another.] — In assumpsit, deft, pleaded that the 
promises were made by him jointly with another, 

6 issue was taken upon that fact. The jury, by 

their verdict, found that deft, promised, without 
stating whether he promised alone or jointly with 
another ; this verdict was bad, because 

it did not distinctly pronounce upon the issue. — 
Bishop v, Kaye (1820), 3 B. A Aid. 605; 106 
E. R. 782. 

Annotaliovs : — Mentd. Strother v. Hutchinson (1837), 4 
Bin«r. N. C. 83 ; Brown v. Gill (1846), 2 C. B. 861 ; Camp- 
hell v. R. (1847), 11 Q. B. 814. 

486. Issue of negligence or contributory 

negligence.] — In an action by an administratrix 
under Fatal Accidents Act, 1846 (c. 93), for com- 
pensation for loss sustained in consequence of the 
death of intestate, the questions being whether 
there was negligence in deft, or contributory 
negligence in deceased, the jury found a verdict 
for pltf., damages 40s., £1 for the widow, & 10s. 
for each of the children ; the ct. granted a new 
trial without saying anything about costs, on the 
ground that the jury had shrunk from their duty 
of deciding the issue. — Springett v. Ball (1866), 

7 B. & S. 477. 

Annotation: — Refd. Kelly v. Sherlock (1866), L. R. 1 Q. B. 
686 . 

487. Separate issues put to jury — Must decide 


rocolvod by him. — IL r. Carlaiks 
(1926), 25 S. H. N. S. W. 615; 42 
N. S. W. W. N. 102.— AUS. 

o. Jietirement for leaa than three 
houra- — Failure to agree — Whether ver- 
dict of three-fonrtha accepted. }-~BoD^AR 
V. Stuart, 11022] 1 W. 11. 933,— 
CAN. 

p. Verdict importing 7iew fact 
into declaration.}^ A verdict cannot 
Import Into a declaration a new fact, 
though it may show that an essentied 
fact, defectively stated In the declara- 


tion, was properly proved at the trial. 
— Chambers v. I‘kruy (1847), 1 

Legge, 430.— AUS. 

PART VII. SECT. 13, SUB-SECT. 2. 

481 i. General rule.] — Held : the real 
issue not having been passed upon 
there mu’^t be a new trial. — Dunsmuir 
V. Lowknburo, Harris & Co, (1903), 
34 S. C. 11. 228.— CAN. 

q. Answer a to questiona leaving 
issue in doubt .] — ^Answers by a jury to 
questions should be given the fullest 


possible effect, & if it is possible to 
support the same by any reasonable 
construction they should be so sup- 
ported, but when the questions, 
answered & unanswered, leave the 
original question In controversy in 
doubt Sc ambiguity, the cause of justice 
is best promoted by a new trial. — L k 
Blanc r. Moncton Tramway Elkc- 
TRioiTY & Gas Co., Ltd. (1920), 47 
N. B. R. 291.— CAN. 

r. Questiona asked not pertinent 
to issue.}— Held : as the queetions 
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•moh issue.] — C attle v. Andrews (1693), 3 Salk. 
372 ; 91 E. E. 880. 

Annotation: — ^Kentd. Street v, Hopkinson (1736), 2 Stra. 

1055. 

4 gg, j — Where in an action of re- 

plevin the pleas to the avowries or cognisances, 
damage feasant, claim a right of common in re- 
spect of distinct lands, the jury must have suffi- 
cient evidence before them to enable them to say 
in respect of which lands the right of common 
exists. Thus, where in one set of pleas pltf. 
claimed a right of “ common of pasture over 
certain uninclosed strips of land in respect of 100 
acres of land, for all commonable cattle levant & 
couchant thereon ; & in another set claimed 

that right as an occupier of such strips pour cause 
de vicinai/e, “ for all cattle levant & couchant 
upon the strips of land he occupied,” & the ji^y 
found a verdict generally for pltf. ; that verdict 
was held to be imperfect, & a new trial granted. — 
Newby v. Singleton (1832), 1 L. J. K. B. 165. 

489. .] — Bentley v. Fleming, No. 

377, ante. 

In criminal matters.] — See Criminal 
Law, Vol. XIV., pp. 334, 335, Nos. 3530-3534. 

490. Jury unable to agree on all.] — Where 

there are several distinct issues to be tried in one 
action, it is competent to the judge, in his dis- 
cretion, & without the consent of the parties, to 
accept the verdict of the jury upon those issues on 
which they are able to agree, <fe discharge them 
upon the others without invalidating the trial, 
leaving the parties, if they think tit, to take down 
the undecided issues to a new trial ; the ct. 
will give judgment on the decided issues, & has 
power, if asked, to send down tlio undecided 
issues to a new trial. — Marsh v. Isaacs (1876), 
45 L. J. Q. B. 505 ; 3 Char. Pr. Cas. 346. 


Sub-sect. 3. — Kinds of Verdict. 

A, General Verdicts, 

491. Sufficiency — On plea of Justifloation.] — 

A verdict found generally against a deft, in tres- 
pass held sufficiently expressive of opinion in re- 
spect of a pleaded justification. — II awkr v, 
I^ROITON (1758), 2 Burr. 698 ; 2 Keny. 388 ; 97 
K. IL 520. 

492. .] — Bentley v, Fleming, No. 

377, ante, 

493. .] — (’LEVELAND IRON CO. V, 

Stephenson (1865), 4 F. & F. 428, N. P. 

494. Neglect to find on separate issues.] — 

In debt for several sums of money for goods sold 
& work done, amounting in the whole to £46, a 
verdict hnding deft, indebted in £30 & non debet 
as to the residue, without linding in which of the 
particular sums he W'as indebted to £30 is bad. — 
Treswell V, MiDDLFrroN (1623), Cro. Jac. 653; 
79 E. K. 563. 

Annotation : — Mentd. IMoriNou r. Thompson (1874), L. H. 
9 g. B. 480. 


495. Verdict for part of claim — Whether good — 
Debt for several sums.] — Treswell r. Middle- 
ton, No. 494, ante, 

496. Debt of one sum.] — In debt on 

bond for £300 & nil debet pleaded, a verdict of nil 
debet for £200 & debet for £100 is good. — IIadley 
V. Styles (1710), 10 Mod. Rep. 7 ; 2 Salk. 664 ; 
88 E. R. 599. 

497. Special verdict found after general ver- 
dict.] — The ct. will judge from the special matter 
found by a jury, although they first find a general 
verdict according to the issue. — IIelier v. Ben- 
hurst Hundred (1631), Ci'o. Car. 211 ; 79 E. R. 
785. 

Annotations: — Mentd. Talbot v. Hubble (1740), 7 Mod. 
Hep. 326 ; Grimtli t. Walker (1752), 1 Wlls. 336 ; H. v, 
Stainfortb (1847), 11 Q. B. 63. 

498. Where several defendants —Verdict against 
some & in favour of others.] — In an action on the 
case in the K. B. against ton defts., pltf. declared 
that, before 4& at the time of the grie^vnnees com- 
plained of, they were proprief-ors of a stage coach 
for the conveyance of passengers for hire from A. 
to B., & that being so, they received pltf. as an 
outside passenger, to he safely conveyed thereon 
from A. to B., for hire to them in that behalf ; 
& that by reason thereof they ought to have safely 
conveyed him accordingly ; & assigned for breach 
that they conducted themselves so carelessly in 
this behalf, that by A through (he carelessness, 
unskilfulness A default of tliemselves th(4r 
servants, the coach was overset ; by means 
whereof pltf. was hurt, A sustained other injuries. 
A jury having found a verdict against eight of 
defts, only, & in favour of the other two, &; 
judgment being entered accordingly field : as 
the action was founded upon a breach of duty 
imposed by the custom of the realm, which was 
a breach of the law, as the declaration was 
framed on a misfeasance, such verdict <te judiment 
were not erroneous, they were therefore alflrmed 
in the Exchequer Chamber, in error. — Brether- 
TON V, Wood (1821 ), 3 Brod. A Bing. 54 ; 9 Price, 
408 ; 6 Moore, O.P. 141 ; 129 E.R. 1203, Ex. Ch. 
Annotations : — Folld. Pozzl r. 8bIpton (1838), 8 Ad. & El. 

963. Mentd. IjosJic r WIIhom (1821), 6 Mooro, C. J*. 
415 ; Burnott v. Lynrb (1826), 5 H. & V, 589 ; Wyld v, 
Plckford (1841), 8 M. & w. 443 ; Marshall r. Y(»rk, New- 
casUo & Borwlck Hy. (1851), 21 L. .1. V. V. 31 ; Lc^o 
V. Tuckor (1856), 1 H. & N. 500 ; Tattaii v. (i, W. Hy. 
(I860), 29 L. J. Q. B. 184 ; Alton v. MM. Hy. (1865), 19 
<\ H. N. H. 213 ; Hoadhoad i;. MM. Hy. (1867), L. It. 2 
Q. B. 412 ; Clarko v, Wwl Ham Corpii., (lUOOj 2 K. B. 
858. 

499. .] — Declaration stated that 

pltf. delivered to defts., & they accepted A received 
from him, goods to be taken care of A carried A 
conveyed by defts. from L. to B. A there delivered 
to P. for pltf,, for reasonable reward to defts. in 
that behalf, A thereupon it became the duty of 
defts. to take duo care of such goods while they 
so had the charge tliereof for the X)urpose afore- 
said, A to take due A reasonable care m A about 
the conveyance A <lelivery thereof as aforesaid ; 
yet defts., not regarding their duty in that behalf, 


submitted did not necessarily involve 
findingrs upon the issues between the 
parties, & upon which deft. *8 liability 
must depend, there should be a new 
trial. — T hobnk (W. H.) Sc Co., Ltd. 
P , Bustin (1906), 37 N. B. H. 163.— 
CAN. 

PART VII. SECT. 13, SUB-SECT. 8.— A. 

494 i. Suffleimev — Neglect to find in 
separate issues .] — Balfour r. Toronto 
Rt. Co. (1901), 5 O. L. H. 735 ; 23 
O. L. T. 241 : 2 O. W. R, 671.— CAN. 

t. Answers to questions submitted 
not unanimous — Unanimous general 


verdict — Wtif'ther suffloieni. 1 ' iikwk - 
MAN V. Hatheway (1883), 23 N. B. 11. 
415.— CAN. 

a. Jury finding answers to ques- 
tions — db returning general vcrdiet — 
Effect of .] — Where a Jury, besides re- 
turnlne: answers to the questions put 
to them, of their own accord, stated 
that they were all for a verdict for 
pltf. : — Held : a (ccneral verdict, in 
addition to special findings, imports a 
finding In favour of the party for whom 
It is given oi every fact in Issue neces- 
sary to sustain 1^ besides the facte 
specially found. — Harper v. Camf.ron 


(1893), 2 B. C. H. 305.- CAN. 

b. What amounts to general ver- 
dict .] — Where a Jury make special 
findings Sc also And damages, tuis Is 
equivalent to a general verdict for 

f )ltf., eupplenienttrig the special And- 
ngs Sc importing such as are necessary 
to a general verdict. — Scott v. Britisii 
CoLt\MUiA Miixino Co. (1894), 3 

B. C. H. 221.— CAN. 

0 . Jiiohi to return.] — Steves v. 
South Van'coitver District Corpn. 
(1897), 6 B. C. H. 17.— CAN. 

d. liight to demand.) — If either 
party asks that the Jury return a 
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Sect, 13 , — Giving a verdict: Sub-eect, 3, JL* <& B. 
(g) <fc 

but contriving, etc., did not nor would take due 
care, etc., but on the contrary, whilst they had the 
charge, etc., took such bad care, etc., that the 
goods were injured, to pltf.’s dam£^e, etc. Pleas, 
Not Guilty, & traverse of the delivery & accept- 
ance modo et formd. On the trial, pitf, gave no 
proof of an express contract, but endeavoured to 
show that defts. were common carriers. No 
objection was taken to the course of evidence. 
The case was proved as to one deft, only, who 
was shown to be a common carrier, & a verdict 
was taken against him & for other deft. On 
motion to enter a nonsuit, on the ground that the 
action was founded in contract, & therefore a 
verdict could not pass against one deft, only : — 
Held : the declaration might, & therefore must 
after verdict, be read as a declaration against car- 
riers on the custom of the realm, & consequently 
the verdict was maintainable. 

Qu, : whether such declaration against carriers 
on the custom would have been sulTlcient on 
special demurrer. — Pozzi v, Shipton (1838), 8 
Ad. & El. 963 ; 1 Per. & Dav. 4 ; 1 Will. Woll. 
& H. 624 ; 8 L. J. Q. B. 1 ; 112 E. R. 1100, 
Jnnoiationa .‘--JlHentd. Wyld v. Plckford (1841), 8 M. & W. 

443 : Marshall v. York, Newcastle & Berwick Hy. (1851), 

11 d B. 655 ; Tattan v. G. W. Ky. (I860), 2 E. k K. 844 ; 

Eonlkes v. Mot. Dlst. Ry. (1879), 4 C. P. l3. 267. 

600. Nominal verdict — Subject to a reference — 
Judgment not entered.] — Where a nominal verdict 
is taken subject to a reference, in which the verdict 
is ultimately to depend upon the award, the ct. 
cannot make use of such nominal verdict against 
the opposite party, by allowing judgment to bo 
enter^ upon it. 

I thou^t that it had been perfectly settled that 
the ct. has no power to make use of a nominal 
verdict, taken subj(ict to a reference, against the 
opposite party, where the verdict is ultimately 
to depend upon the award. The cases in which 
pltfs. have boon allowed to enter up judgment on 
the nominal verdict, are wliero such verdict is 
taken to secure the damages, the amount of which 
is the only question referred. Here the actual 
cause of action was to be decided by the arbitrator, 
& another action between the parties was included 
in the reference (Parke, B.). — Burley v. 
Stephens (1836), 1 M. &; W. 150 ; 4 Dowl. 770 ; 
1 Gale, 374 ; Tyr. & Gr. 413 ; 6 L. J. Ex. 92 ; 
150 E. R. 386. 

Annotation : — Mentd. Nowman v. Purbery, Parbery v. 

Newman (1841), 6 Jur. 170. 

B, Special Verdicia, 

(g) In General, 

In criminal matters.] — See Criminal Law, Vol. 
XIV., pp. 313 r/ aeq. 

501. Dellnltlon.j — Davies v. Lowndes, No. 
547, poat, 

602. .] — Scales v. Key, No. 506, post, 

Sec^ also. No. 510, post, 

608. Whether allowed — General rule.] — The 

jury may give a special verdict upon any issue, 
as well general as special, & in other actions as 
well as in assize or trespass, so that the matter 


found at large, be pertinent to the point in issue. — 
Panel v. Moor (1654), 1 Plowd. 91 ; 76 E. R. 
145. 

Annotation : — ^Mentd. Barnett v. Guildford (1856), 11 £xcb. 
19. 

5 (^, j — In all pleas, as well of the 

Crown, as in Common Pleas, viz. actions, real, 
ersonal, & mixed, & upon all issues joined, either 
etween the King and the party, or between party 
&; party, the jury may find the special matter 
which is pertinent, & tends only to the issue joined ; 
&; upon the law of such matter they may pray 
the opinion of the ct. But if jurors find matter 
at large which is not within their charge, &> which 
is not pertinent to the issue joined, the ct. may 
disallow the verdict. — Bowman’s Case (1686), 9 
Co. Rep. 7b; 77 E. R. 743. 

Annotations Refd. R. V, Bewdley (BaiUlI & Burgesses) 
(1712). 1 P. Wms. 207. Mentd. R. v. Hampden (1637), 3 
State, Tr. 826 ; Manby v. Scot (1661), 1 Keb. 80 ; Dixon 
V. Harrison (1670), Vaugh. 36 ; Wlgpn v. Garret (1675), 
3 Kob. 536 ; Tregany r. Fletcher (1696), 1 Ld. Raym. 
154; Jones v. Mosoly (1697), 1 CJom. 29; Bushell v, 
Biirland (1708), Holt, K. B. 733 ; Altham v. Anglesea 
(1709), 11 Mod. Rop. 210; Martin d. Tregonwell v. 
Strachan (1743), 5 Term Hep. 107, n. ; Hewlins v, Shippam 
(1826), 5 B. & C. 221. 

506. .] — Where the return to a mandamus 

to admit an alderman of the City of London stated 
an immemorial custom for the court of the mayor 
& aldermen to determine whether a person elected 
alderman was, according to their discretion & 
conscience, a lit &. proper person duly qualified, 
on traverse of the custom, the jury found that the 
custom had existed from time immemorial down 
to 1689 : — Held : (1) this finding amounted to a 
verdict that the custom still existed : (2) although 
the jury might find an issue in special terms, the 
parties were not entitled to have it entered as a 
special verdict, unless disputed questions of law 
were raised by the finding. 

If facts are stated by the jury to raise a question 
of law on the record, that is a special verdict : 
but it does not follow, merely because a jury 
choose to return their verdict only in particular 
words, instead of saying aye or no, that the verdict 
is a special one (Patteson, J.). — Scales v. Key 
( 1840), 11 Ad. & El. 819 ; 3 Per. & Dav. 505 ; 
113 E. R. 625. 

506, After general verdict.] — The in- 

dorsement of the special finding of the jury, made 
by the officer of the ct. on the back of the Nisi 
Prius record, will not be treated by the ct. above 
as the postea, on a motion for a new trial, no appli- 
cation to have the facts found specially & the find- 
ing stated on the record having been made at the 
trial until after the jury had delivered their ver- 
dict : — Semble : it is too late to apply to have 
the facts found specially after the jury have given 
their verdict. — Baird v, Hodges (1849), 18 L. J. 
Ex. 436. 

607. Discretion of court to advise — When 
exercised.] — The ct. will not advise a special ver- 
dict in a clear case. — Thornton t, Lyster (1638), 
Cro. Car. 614 ; 79 E. R. 1044. 

508. Whether Jury bound to comply.] — 

It is the privilege of a jury to decline finding any 
other than a general verdict ; &, therefore, if the 
judge explains to them, & they clearly understand, 


general verdict, then the jury must 
do so unless they are unable to agree. — 
Maoleod V, MoLauquun (1907), 13 
B. C. R. 16.-~CAN. 

e. Juries in county courts,] — 

8 u . : whether Juries, in cases in the 
ounty Gts. other than those men* 
tioned in 43 Vlot. c. 2, s. 55, should 
be instructed to give general verdiote, 
ft whether the proper procedure is not 
to obtain their findings on the con- 


troverted (acts which the Judge deems 
it proper to submit to them, after 
whioh the Judgment in the cause should 
be given by the Judge irrespective of 
the Jury. — Andrews v, Landers 
^mS). 16 N. 8, II. (4 R. ft G.) 236.— 

f. .] — Rhodes v, Patrick 

^m5), 18 N, S. R. (6 R. ft O.) 233,— 


PART VII. SECT. 18, SUB-SECT. 8.— 
B. (a). 

g. Where inconsistent wUh general 
verdict ,] — Where a Jury eeee fit to 
answer specific Questions, its findings 
thereon cannot be ignore, ft, if in- 
consistent with the general verdict, 
the latter cannot be sustained, ft the 

Judo - — 1 . 1 

one warranted when it ts taken as a 
whole together with specific answers. — 
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that) in the absence of a particular fact, pltf.*s 
right to recover will depend on a doubtfid legal 
question, & the judge requests them to find that 
pltf. generally, &, on being pressed, refuse to find 
the particular fact, the ct. will not set aside the 
verdict. — Devizes Corpn. v. Clark (1836), 3 Ad. 
& El. 506 ; 111 E. R. .606. 

609. .] — Roupell V. Haws (1863), 

3 P. & F. 784. 

610. What amounts to.] — Where, in an action 
of trespass to a fishery, the jury find deft, justified 
on one issue, & state the right under which they 
found him justified, such a finding may be treated 
as a special verdict, — Benett r. Costar (1818), 
8 Taunt. 183; 2 Moore, C. P. 83; 129 E. R. 
363. 

Seet alsOf No. 605, ante, 

611. Verdict special as to part — Must be 
certain.] — In ejectment if the verdict find “ not 
guilty ” as to part, <& “ specially ’* as to the residue, 
without stating what the residue was, it is bad. — 
WooLMER V, Caston (1606), Cro. Jac. 113 ; 79 
E. K. 98. 

512. Must find the facts.]— Anon. (1567), 
Jenk. 232 ; 145 E. R. 162 ; 8uh nom. Temple v. 
Cooke & Woiton, 3 Dyer, 265 b. 

Annotaiityrut : — ^Refd. Jones v. Tapllng (1862), 12 G, B. N. S. 

826. Mentd. Delocherols v. DolaoJierols (1864), 4 New 

Rep. 601. 

513. Not leave court to infer them.] — 

This special verdict does not iind as a fact that a 
copy of the bill of sale was not delivered to the 
proper officer : it states a circumstance of evidence 
from which the jury might infer it, but facts, not 
evidence, ought to be stated in a special verdict 
(Wood, B.). — Uubbard v. Johnstone (1810), 3 
Taunt. 177 ; 128 E. R. 71. 

Annoiaiiona : — Mentd. Palmer u. Moxon (1813), 2 M. & S. 

43 ; Ritchie V. St. Barbe (1813), 4 Taunt 7C8 ; Richardson 

r. Campbell (1821), 5 B. & Aid. 196. 

614. .] — Upon a special verdict, the 

ct. of error cannot draw, from other statements 
contained therein, any inferences of facts necessary 
to the determination of the case ; such facts 
must be expressly found one way or the other, & 
if they be not, tlie ct. will award a vernre de novo, 
— Tancred p. Uhristy (1843), 12 M. & W. 316 ; 
2 L. T. O. 8. 190 ; 152 E. K. 1219. 

Annotation Refd. Draper v. Crofts (1846), 15 M. & W. 166. 

515. .] — Though allowance is to be 

made for the technical difference of the proceed- 
ings in the cts. of Canada & those of England, yet 
where trial by jury prevails, a special verdict 
ou^^ht to be the finding of facts, by the jury, from 
which the ct. is to pronounce its judgment on the 
law, & the verdict ought not to leave facts to the 
ct. to draw an inference ; such as, whether negli- 
gence has or not been established ; negligence 
being a question of fact & not of law. — Tobin v, 
Murison (1845), 5 Moo. V, C. C. 110; 9 Jur. 
907 ; 13 E. K. 431, P. C. 

516. .} — A special verdict must find 

the facts, <fc not consist of a mere statement of 
evidence. — Fryer v. Roe (1852), 12 C. B. 437 ; 
138 E. R. 977. 

See, also. Sub-sect. 3, C., post, 

617, Form.] — Shrewsbury’s (Earl) Case, No. 
629. post, 

5lk Effect of — Finding as to contents of deed — 
Finding inaccurate.] — Rowe v. Huntington 
(1670), Vaugh. 66 ; 124 E. R. 973. 


619. ,] — Scales v. Key, No. 606, ante, 

520. On appeal.] — We, sitting as a ct. of 

error, are, upon well recognised principles of 
^w, strictly restrained to the facts found by the 
jury <fc stated in the special verdict {per CUR.). — 
Downman V, Williams (1845), as reported in 
7 Q. B. 103 ; 115 E. R. 427, Ex. Ch. ; revsg, S. C. 
aub nom, Jones v, Downman (1842), 4 Q. B. 
235, n. 

Annotaiiana .-—-Mentd. Jenkins tJ. Hutchinson (1849), 13 
Q. B. 744 ; Carr v, Jackson (1862), 7 Kxch. 383 ; Le^is 
V, Nicholson (1852), 18 Q. B. 603 ; Bull v. Chapman (1863), 
8 Exch. 444 : Th61 v. Leosk (1855), 1 Jur. N. 8. 117 ; 
Cooko V. Wilson (1856), 20 L. J. G. P. 15 ; Collen v. 
WrhJTht (1857), 8 E. 8: B. 647 : Allaway r. Duncan (1867). 
16 L. T. 264 ; Cherry & McDougall v. (Colonial Bank of 
Australasia (1861)), L. R. 3 C. 24 ; Paioe v. Walker 
(1870), 22 L. T. 547 ; Herald v. Counah (1876), 40 J. P. 
567. 

Imperfect verdicts.] — See Sub-sect. 3, C., post, 

(b) Interpretation by Court, 

521. Construction to be liberal.] — Thomason 
V, Mackworth (1666), O. Bridg. 502 ; Cart. 75 ; 
124 E. K. 713. 

Annotations : — ^Refd. Bank of England v. Morrioe (1736), 
Lee temv. Hard. 219. Mentd. Re Stroud & East & West 
India Docks & BirmliiKham Junction Ry. (1849), 19 
L. J. C. P. 117. 

522. Power of court to supply fact not expressly 
found — Matter not in doubt.] — Ai.len v . Hill 
(1591), Cro. Eliz. 238 ; 78 E. R. 493. 

Awwtaiion : — Mentd. Butler v, Duckinontou (1607), 1 

Brownl. 207. 

623. .] — If a special verdict on a 

mixed question of fact & law, lind facts from which 
the ct. can draw clear conclusions it is no objection 
to the verdict that the jury have not themselves 
drawn such conclusions, & stated them as facts 
in the case. — Monkhouse v. Hay (1820), 2 Brod. 
& Bing. 114 ; 8 Price, 256 ; 4 Moore, C. P. 549 ; 
146 E. R. 1195, Ex. Ch. 

Annoiaiiona : — Mentd. KIrkley v. Hodgson (1823), 1 B. & C. 
588 ; Re Daniel, fCx p. Ashby (1855), 25 L. T. O. 8. 188. 

524 . Not Inconsistent with facts found.] — 

A. being found by special verdict to be the son of 

B. & none other found to bo his heir : — Held : he 
may be well intended to be the son heir of B. — 
Lynch v, Spencpjr (1596), Cro. Eliz. 513 ; 78 
E. 11. 762. 

Annotation : — Mentd. Milos v. Keyos (1731), Fitz. G. 90, 
290. 

626. .] — A fact omitted in a special verdict 

supplied by implication. — Parman v, Bowyer 
(1598), Cro. Eliz. 669 ; 78 E. R. 907. 

526. .] — 1 grant that a verdict may be 

taken by a reasonable intendment though the 
words be unporfect. Where a special verdict 
concludes their doubt upon some special point 
hat the ct. shall doubt of no more, but allow all 
other points, though there be some defect 
(Hobart, C.J.). — Dun(’ombk v. Wingfield (1618), 
Hob. 254 ; 80 E. K. 400. 

AnwAationa : — Reid. King v. Dllllston (1^8), 1 Show. 83; 
WItham V, Lewis (1744), 1 Wils. 48. Mentd. Wakeman 
V, Blackwell (1676), 1 Mod. Ht-p. 218 ; Hyrnouds v. Cud- 
moro (1692), Garth. 267 ; Goodrlght d. Itoffe v. Harwood 
(1773), Lollt, 282 ; Comer v. Shew (Executor of Lewis) 
(1838), 2 Jur. 761 ; Woodroffe v. Doe d. Daniell (1846), 
16 M. & W. 769 ; Re Alrey, Alroy v. Stapleton, [1897 J 1 
Ch. 164. 

527 . Necessary circumstances.] — In a 

special verdict, incident & necessary circumstances 
shall be intended. — Fabchild v. Gayre (1606), 
Cro. Joe. 63 ; 79 B. R. 53. 

Annotaiiona .'—menid, R. e. Patrick (1667), 2 Keb. 164; 


Bank of Toronto tj. Harrell, 11917] 
2 W. W. R. 1149.— CAN. 

PART Vn. SECT. 13, SUB-SECT. 8.— 
B. (b). 

h. Conairuetion to be reasonable ,] — 


In conetnilng a lury’s verdict, con- 
elating of a number of anewere, the 
whole verdict mu«*t be taken together 
Sc conetrued reasonably, regard being 
bad to the coarse or the triah — 
Marshall v, Cates (1903), 10 B. C R. 


153.— CAN. 

k. Conjlirtino finding may be 
rdecled — Where insensible or unreason- 
able. An answer of a Jury to a ques- 
tion BubmitU^ may be rejected aa 
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Juries. 


Sect, 13 . — Giving a verdict: Sub-eect, 3, B, (5) cfe 
(c), <fc C.; eub-eect, 4.] 

PhUlpB V, Bury (1694), Holt, K. B. 716 ; R. v. London 
(Bp.) (1694). 1 Show. 493 ; Rennell v, Lincoln (Bp.) 
ha2f). 7 B. 4cC. 113. 

528. .] — In a special verdict, all 

necessary circumstances shall be intended. — 
Molineux V. Molineux (1607), Cro. Jac. 144 ; 
79 E. R. 126. 

Armotaiiona : — Befd. R. v. Hoare (1817), 6 M. & S. 266. 
Xentd. Bowman v. Milbanke (1664), 1 Sid. 191 ; Grange 
V. Tlvlng (1665), O. Bridg. 107 ; Fry’s Cage (1672), 1 
Vent. 199 ; WilllamB v. Fry (1672), 3 Keb. 19 ; Thomas 
V. Sorrel (1673), 3 Keb. 233 ; Winsford v. Smith (1691), 
1 Show. 360. 

529, .] — The jury having found in 

a special verdict that S. was the deputy of the 
^antee of an office, it shall be intended that the 
deputy was made by deed as he ought to be. It 
being also found in a special verdict, that such an 
one came to the town of M. to the usual place of 
holding the ct. of the manor, it shall be intended 
that the town is within the manor ; for in special 
verdicts the law does not require such precise 
form as it requires in pleading. — Shrewsbury’s 
(Earl) Case (1610), 9 Co. Rep. 46 b; 77 B. R. 
798. 


Annoiatione :~'RelA. Foster v. Jackson (1615), Hob. 62; 
Lyn V. Wyn (1665), O. Brldg. 122 ; Hunt v. Burne (1702), 
1 Com. 124. Xentd. Sury v. Pigot (1626), Poph. 166; 
TylTyn v. Wingfield (1633), Cro. Car. 325 ; Holmes’ Case 
(1634), Cro. Car. 376 : Ashley Cooper v. St. John (1648), 
Hty. 130 ; R. v. Knollys (1693), 1 Ld. Raym. 10 ; R. v. 
Larwood (1694), 1 Salk. 167 : R. v. Kemp (1695), Comb. 
334 ; Kooble v. Hlckeringall (1706), Holt, K. B. 14 ; 
R. V. Ipswich Bailiffs (1706), 2 Ld. Raym. 1232 ; Peak v. 
Bourne (1732), 2 Stra. 942 ; R. v. iWsonby (1755), 1 
Kouy. 1 ; H. v. Wells (1767), 4 Burr. 1998 : Hamblv r. 
Trot! (1776), 1 Cowp. 371 ; Rafael v. Vorelst (1776), 28 
Wm. B1 1055 ; Doe cl. Devine v. Wilson (1855), 10 Moo. 
P. C. C. 302. 


580, -- — ,] — In ejectment, on a special 

verdict, if the jury submit a particular point to 
the ct., the ct. will intend every thing that is 
necessary to their giving judgment.— Castle v . 
Hobbs (1625), Cro. Car. 21 ; 79 E. R. 623. 


(c) Guilty hut Insave, 

See Criminal Law, Vol. XIV., p. 324. 


C, Imperfect Verdicts, 

681. Omission to find a necessary fact.] — A 

special verdict in which the jury have omitted to 
find a necessary fact, is bad. — Bateman v , Allen 
(1696), Cro. Ehz. 437 ; 78 E. R. 678. 

AmwUUion: — Xentd. Giles r. Wiscot (1599), 2 Co. Rep. 


582, Damages.] — On the trial of an issue 

joined upon a mandamus, the jury find a special 
verdict as to the facts, but omit to find damages 
or costs. This verdict is imperfect, & therefore 
no judgment ought to bo given upon it, but a 
venire facias de novo should bo awarded. — Hhrkws- 
BURY Town v, Kynaston (1737), 7 Bro. Bari. 
(Das. 396 ; 3 E. R. 258 ; sub nom, Kynaston v, 
Shrewsbury Corpn., 2 Stra. 1061, 11. L. 
Anmiiaiioiia Reid. R. v. Liverpool Corpn. (1769), 2 Burr. 
723 ; Harwood v. Goodrlght (1773), Loflt, 668 ; Clement 
V. Lewis (1822), 10 Price, 181 ; ll. v. London Corpn. 
(1832), 3 B. & Ad. 255 ; R. v. Fall (1841), 1 Q. B. 636. 

588. ,1 — Doe d. Birtwhistlr v, Vardhx 

(1835), 9 Bli.' N. S. 32 ; 5 E. R. 1207. 

Annotations .-—Xentd. Do© d. Blrtwhistlo v, Vardlll (1840), 
1 Scott. N. R. 828 ; A’c Wright’s Trust (1856), 2 K. & J. 
695 ; Rc Don’s Estate (18^), 4 Drew. 194 ; Fenton v, 
Livingstone (1859), 33 L. T. O. S. 335 : Hhaw v. Gould 
U868), L R. 3 H. L. 56 ; Skottowe r. Young (1871), 40 
L. J. Ch. 366 ; Harvey v. Famle (1880), 0 P. D. 36 ; jBe 


Goodman’s Trusts (1881), 17 Ch. D. 266 ; Re Andros, 
Andros v, Andros (1883), 24 Ch. D. 637 : Esoalller v, 
Bscalller (1885), 10 App. Cas. 312 ; Re (irey’s Trusts, 
Grey v. Stamford, [1892] 3 Ch, 88. 

584 . ,]— Bird v . Appleton (1800), 1 East, 

lll,n. ; 102 E. R. 45. 

Annotatums : — ^Befd. Worcestershire Canal Co. v, Trent 
Navigation Co. (1816), 2 Marsh. 475 ; Dadd v. Crease 
(1833), 2 Cr. & M. 223 ; Brown v. CDlarke (1843), 12 M. & 
W. 25. 

Power of court to supply .] — See Nos. 

622-530, ante, 

535. Misstatement of fact — Misstatement im- 
material.] — Although a special verdict misstates 
a fact, yet if the misstatement does not affect the 
merits of the cause, & the correcting it would let in 
a frivolous objection, it shall not be altered. After 
a fact has once been judicially tried & ascertained, 
a party to the proceedings is estopped from deny- 
ing its tinith. If a sci, fa, is brought upon a judg- 
ment, & the issue of nul tiel record thereon found 
for the pltf., the record of the proceedings in the 
sci, Ja. is conclusive evidence against deft, in the 
sci, fa, of the original judgment. In an eject- 
ment upon an elegit if the jury find a special 
verdict stating a judgment, a sci, fa,, an issue of 
nul tiel record, a judgnient thereon for the lessor 
of pltf., & an elegit, a variance between the 
judgment stated in the sci, la,, Sl the original 
judgment stated in the verdict, shall not preclude 
the lessor of pltf. from having judgment. — T re- 
viBAN v, Lawrence (1704), 2 Ld. Raym. 1036, 
1048 ; Holt, K. B. 282 ; 0 Mod. Rep. 256 ; 1 
Salk. 276 ; 92 K. R. 188. 

Anrwfaiions : — Refd. Wraight v. KItchiiigham (1719), 1 
H1r«. 197; J’alinor r. Eklns (1728), 2 Ld. Raym. 1650 ; 
Goodtitle v. Morse (1789), 3 Term Rep. 366 ; Doe d. 
Lushliiglon V. Lloudaff (Bp.) (1807), 2 Bos. & P. N. K. 
491 ; Taylor v. Needham (1810), 2 Taunt. 278 ; Vooght 
V. Wineh (1819), 2 B. & Aid 662 ; Staflord v. Clark (1824), 

9 Mooi-e, C. P. 724 ; Doe d. C’hristmas v. Oliver (1829), 

10 B. C. 181 ; Right d. Jefti-ry v. Bueknoll (1831), 2 
B. & Ad. 278 ; Magruth r. Haidy (1838), 4 Bing. N. C. 
782 ; hlevers v. Boswell (1841), 3 Man. & G. 524 ; Doe d. 
Downe v. Thompson, Do\Mje r. Thompson (1847), 9 Q. B. 
1037 ; Doe v. WelJsinan (1848), 2 Exch. 368; Freeman 
V. (’ooke (1848), 6 Dow. & L. 187 ; Litchfield v. Ready 
(18.50), 5 Exch. 939 ; R. v. Blakeinore (1852), 5 Cox, C. C. 
.513 ; Feversliam v. Emerson (1855), 11 Exch. 385 ; Row- 
botham v. Wilson (I860), 8 H. L. Cas. 348. 

536. .] — Doe d. Bhitwhistle v , Vardilt. 

(1835), 9 Bli. N. S. 32 ; 5 E. R. 1207. 

Annotations : — Xentd. Doe d. Blrt^vhihtle r. Vardlll (1840), 

1 H(M)tt, N. R. 828 ; Rc Wright’s Trust (1856), 2 K. & J. 
595; Re Don’s Estate (1857), 4 Drew. 194 ; Fenton r. 
Livingstone (1859), 33 L. T. O. S. 335 : Hbaw v. Gould 
(1868), L. R. 3 H. L. 55 ; Skottowe v. Young (1871), 40 
L. J. Ch. 366 ; Harvey v. Farnic (1880), 6 P. D. 35 ; Re 
Goodman’s Trusts (1881), 17 Ch. D. 266 ; Re Andros, 
Andros v. Andros (1883), 24 Ch. D. 637 ; Esoallier v. 
Escallier (1885), 10 App. Cas. 312; Re Grey’s Trusts, 
Grey v. Stamford, [1892] 3 Ch. 88. 

537. Question of law referred to court.] — 

Indebitatits assumpsit for freight payable by deft, 
to pltf. for the carriage of certain goods on board 
pltf.’ 8 vessel, at deft.’s request, & for work & labour 
etc. A special verdict found that by memorandum 
of chai-ter party the ship was chartered for a voyage 
from a foreign port to London, to load at the 
foreign port a cargo, & to deliver the same at 
London on payment of a specified freight. That 
the ship received on board a cargo under a bill 
of lading, by which the goods were made deliver- 
able to the shipper or his assigns, he or they payng 
freight for the same as per charter-party ; — Held : 
the special verdict was not defective, so as to call 
for a venire de novo^ as the farts were formed 
without ambiguity, & the question referred by 
the verdict was not one of fact, but a question of 


insensible or at unreasonable varianoe 
with the other answers. — N kttleton 
V, PRlCSOOTTMtJNICirAL COKPN. (1907), 
16 O. L. R. 638 ; 11 O. W. R. 539. 


—CAN. 

PART VII. SECT, 18. SUB-SECT. 8.— C. 
631 .. Omission to find a necessary 


fad .] — Lodge v . Jennings (1714- 
1727), Gilb. Ch. 265 ; 26 E. R. 176.— 

IR. 
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Part VII. — Juries op Issue and Assessment. 


law, whether upon the facts a contract was implied 
by law. — Sanders v, Vanzelleb (1843), 4 Q. B. 
260 ; 3 Gal. & Dav. 580 ; 12 L. J. Ex. 497 ; 114 
E. R. 897, Ex. Ch. 

AnnolaHcna : — ^Hentd. Thompson v. Domlny (1846), 14 
M. & W. 403 : Kemp v. Clark (1848), 12 B. 647 ; 
Wefironer v. Smith (1854), 15 C. B. 285 ; Zwil^enbart v, 
Henderson (1854), 9 Exoh. 722 : Smith v. Sievekiufir 
(1855), 5 E. & B. 589 : Young v. Moeller (1855), 5 E. &: 
B. 765: Prickett v. Badger (1856), 1 C. B. N. S. 296; 
Chappell V. Comfort (1861). 31 L. J. C. P. 68 ; Fry v. 
Chartered MeroantUe Bank of India (1866). L. li. 1 C P. 
689 : Furness, Withy r. White, [1894 1 1 Q. B. 483 ; White 
Furness, Withy, [1896] A. C, 40 ; Brandt r. Liverpool. 
Brazil Sc River Plate Steam Navigation Co., [1924] 1 
K. B. 575. 

538. Effect of — Ground for new trial.] — Cook 
v. Laneday, No. 484, ante. 

539. — A venire facias de novo can 

only be granted in one or other of these two 
cases ; if it appear upon the face of the verdict 
that the verdict is so imperfect that no judgment 
can be given upon it & where it appears that the 
jury ought to have found other facts differently 
(WiLLES, C.J.).— Witham V. Lewis d. Derby 
(Earl) (1744), 6 Bro. Pari. Cas. 327 ; 2 Stra. 1185; 
1 Wils. 48 ; 2 E. R. 1111, H. L. 

Annotaiions : — Consd. Goodrlght d. Burton v. Rigby (1793), 

5 Term Rep. 177 ; Bank of Ireland v. Evans’ Charities in 
Ireland, Trust^s (1855), 5 H. L. Cas. 389. Reid. Cnrner 
V. Shew (1838), 1 Horn. & H. 215 ; Oee v. Swann (1842), 

6 Jur. 539. 

Verdict must comprehend the whole Issue.] — 

See Sub-sect. 2, ante. 


Sub -SECT, 4. — Surplusage. 

540. General rule.] — Surplusage in a verdict 
rejected. — Anon. (1705), 11 Mod. Rep. 64; 88 
E. R. 889. 

541. After direct verdict — Subsequent additions 
disregarded.] — If a direct verdict be found, a sub- 
sequent finding shall be rejected as surplusage. — 
Hennings v, Pauchard (1607), Cro. Jac. 153; 
79 E. R. 134. 

Annoiation : — Mentd. Roo d. Healo v. Rashlelgh (1819), 3 
B. & Aid. 156. 

542. .] — A verdict in replevin finding 

the special matter as the avowant had pleaded, is 
good ; & subsequent matter shall be rejected as 
sui*plusage. If the jury find a direct verdict, 
iincertain or contradictory matter afterwards 
added sliall be rejected as surplusage, — Eve v. 
Wright (1027), Cro. Car. 75 ; 79 E. R. 667. 

A/171. ttaiinn : — ^Reid. Tonkin r. Croker (1703), 2 Ld. Raym. 
860 . 

543. .] — Subsequent declaration of 

the jury shall not vitiate a general verdict, given 
according to the merits of the case. — C lark v, 
Stevenson (1772), 2 Wm. Bl. 803 ; 96 E. R. 
473. 

544. Special matter — Not part of charge to 
Jury.] — The special matter found by the jury is not 
parcel of their charge, & shall not bo regarded. — 
I^IDDLE A Nappeh’s Case (1612), 11 Co. Rep. 
8b; 77 E. R. 1155. 

Annoiatiotis : — ^Mentd. Parkins v. Hlnde (1589), Cro. EUz. 
161 ; Wright v. Gorrard (1618), Hob. 306 ; Sydowne v. 
Holme (1635), Cro. Car. 422 ; Ciwtodes v. Rickabye 
(1653), Sty. 375 ; R. v. Oriepe (1696), 1 Ld. Raym. 256 ; 
Beal V. Simpson (1697), 1 Ld. Raym. 408 ; Bury St. 
Edmund CJorpn. v. Evans (1739), 2 Com. 643 : Chapman 
u. Gatconibe (1836), 2 Bing. N. C. 516 ; Doe d. Devine v. 
Wilson (1855), 10 Moo. P. C. C. 602. 

545. .] — Taylor v. Willes, No. 552, 

post. 


546. trover for goods, the 

evidence was conflicting as to whether they came 
to deft.’s hands as a gift or as a loan. The jury 
returned a verdict for pltf., accompanying it with 
a statement in writing that they thought the goods 
ought to have been returned whether they were 
sent as a or a loan. The associate refused to 
receive this statement, but entered the verdict 
for pltf. : — Held : he did right, the statement 
being a mere expression of opinion as to what 
would have boon honourable under the circum- 
stances, & not amounting to a special finding. — 
Whittett V, Bradford (1838), 5 Scott, 711. 

647. .] — On a trial of a writ of right, 

in which the mise was joined on the mere right, 
the ct. left three matters of fact to the grand 
assize ; first, whether the female demandant had 
made out her pedigree ; secondly, whether at the 
time of the levying of a fine, the conusor liad an 
estate of freehold in the premises on whicli the fine 
could operate *, A, thirdly, whether he was then 
known by the name “ William Selby ” in which the 
fine was levied. The grand assize found a general 
verdict for the tenant, A delivered in a written 
statement in the following tei’ms : “ It is the 

unanimous verdict of the grand assize tliat demand- 
ant has not made out her pedigree ; that the 
conusor had entered into, & was in the actual 
possession of, the estates devised by the will of 
T. J. Selby, before A at the time of tlie levying of 
the fine in 1784 ; A that lie had tfiken A used, 
& was then known by, the name of William Selby 
— Held : the writUm statement could not be intro- 
duced into a bill of exceptions, tendered on the 
part of demandant to the ruling of the ct. on the 
foregoing questions of fact, th(‘ staUMuent being 
the opinion of the jury on points preliminary to 
their verdict, which points they were not called 
upon by law to find. 

A special verdict is when the jury find the special 
matter A then'from pray the discretion of the ct . 
(Tindal, C.J.). — Davies p. Lowndes (1840), 1 
Man. A G. 473 ; 1 Scott, N. R. 328 ; 133 E. U. 
418. 

648. Construction of written Instru- 

ment.] — Where a jury add to their finding of facta 
a finding as to their construct ion of a writUm 
instrument, the latter may bo treated as sur- 
plusage. — Beacon Life A Fire Ashctrance Oo. 
V. Gibb (1862), 1 Moo. P. C. C. N. S. 73 ; 7 L. T. 
574 ; 0 Jur. N. S. 185 ; 1 1 W. R. 194 ; 1 Mar. L. 0. 
269 ; 15 E. R. 630, P. C. 

Annotatiim : — Mentd. (’oiinty Hotel & Wine (’o. v. L. & N. W. 

Ry., (19181 2 K. B. 251. 

549 . Inconsistent with general verdict.] — 

In assumpsit the day upon which the promise is 
laid in the declaration is not matt*rial ; A if the 
jury find a general verdict according to the issue, A 
a special matter against it, the special matter is 
void. — Inkersalls v, Hamms (1628), Cro. Car. 
130; 79 E. R. 715; std) nom, Ingorsuall v. 
Bamms, W. Jo. 192. 

550 , — On an infornmtion for per- 

jury tried at bar, if the jury, believing the oath to 
have been falsely sworn, A not intending to find 
for deft., bring in a verdict, “ guilty of perjury, 
not of wilful A corrupt perjury ; ” A, on being 
told by the ct. that the verdict was repugnant, 
A could not be recorded, they find a verdict 
“ guilty ** generally, but saying, at the same time, 


638 i. Effect of — Ground for new 
irUUA — NiaHTiNOAUE r. Union Col- 
1 .IKRY Co. (1901), 8 B. C. R. 134. — 

CAN. 

1. Inconsdsteni answers of jury — 
Jt.nswtrs indicating uncertainty .] — 


Where certain flndinflrs of the jury 
were aeraiuat the weisrbt of evidenoe. A 
where their auttwem to questions 
submitted to them were inconsistent 
Sc varyhmr. Sc pointed to confusion Sc 
onoertainty in their minds indicating 


a failure to understand the effect or 
result of the answers so given, a new 
trial was granted. — FiucnERicTON 
Motor Salks, LTt>. v. Asururnham 
(Earl) (1920). 48 N. B. R. 171; 55 
D. L. R. 453.-~CAN. 
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JUBIBS. 


Seei. 18 . — Giving a verdict: Sub-eeeta. 4» 6, 6 7. 

Sect. 14.1 

that “ some of the jurors were not satisfied that 
the perjury was wilful & corrupt ; yet the ct. 
will not grant a new trial on su^ grounds after a 
trial at bar. — R. v, Meixing (1697), 6 Mod. Rep. 
848 ; Holt, K. B. 636 ; 87 E. R. 698. 

AntiotaHon: — Reid. Smith d. Dormer v. Parkhurat (1738), 
Andr. 315. 

551 , Statement of reasons.] — A verdict 

certified by the judge to be entirely to his satis- 
faction is never suffered to be impeached, as 
contrary to evidence, by affidavits ; & though the 
jiuy state the particular evidence on which they 
find the fact, yet this is only surplusage, & will 
not vitiate the verdict. — P lunket v. Kinosland 
(Lobd) (1749), 7 Bro. Pari. Oas, 404 ; 3 B. R. 263, 
H. L. 

662. Mode of liquidation of damages.] — 

In assumpait if the jury find for pltf. & assess 
damages “ to be paid for in dyeing,'’ these words 
shall be rejected as surplusage. — T aylor v, 
WlLLBS (1632), Cro. Car. 219 ; 79 E. R. 791. 


Sub-sect. 6. — Verdict op Not Guilty. 
See Criminal Law, Vol. XIV., p. 326. 


Sub-sect. 6. — Assessment op Damages. 
Assessment of damages.] — See, generally, Dam- 
ages, Vol. XVII., pp. 156 ei aeq. 

Matrimonial causes.] — See Husband & 

Wife, Vol. XXVII., pp. 452-457. 

Province of Jury.] — See Damages, Vol. 

XVII., pp. 167, 168, 179, ISfos. 679-692, 829, 830. 

Grounds for review of assessment — Misconduct, 
misdirection or mistake of Jury.] — See Damages, 
Vol. XVII., pp. 166, 171-174, Nos. 664-666, 722- 
753. 

Damages excessive.] — See Damages, Vol. 
XVII., p. 171, Nos. 717,718. 

Verdict contrary to Judge’s direction.] — 

See Damages, Vol. XVII., p. 166, No. 660. 

Award such as no reasonable Jury could 

“! :.]— Damages, Vol, XVII., p. 171, Nos. 
^19-721. 

Damages inadequate.] — See Damages, 
Vol. XVII., pp. 176-178, Nos. 784-820. 

Verdict arrived at by compromise.] — See 

Damages, Vol. XVII., p. 178, Nos. 821-823. 


Hub-sect. 7. — Perverse Verdict. 

663. What constitutes — Issue disregarded.] — 
In an action against an infant, an Oxfo^ student, 
for the hire of horses etc., the jury having, contrary 
to the opinion of the judge, found for pltf. upon 
an issue whether they were necessary or not, the 
ct. granted a new trial without costs. 

1 think it is impossible for any reasonable person 
to say, upon the evidence that was given at the 
trial, that these horses & gigs were necessary for 
deft. I doubt verv much whether the jury 
thought so. 1 should rather think they decided 
upon an impression that the defence was an 


urkgracious one. The verdict being perverse, the 
rule for a new trial will be absolute without costs 
(Maule, J.).— Harrison v. Fane (1840), 1 Man. & 
G. 650 ; 1 Scott, N. R. 287 ; 4 Jur. 608 ; 133 


B. R. 450. 

Annotations rRefd. Bryant v. Riobardeon (1866), 14 L. T. 
24 ; Ryder v, Wombwell (1868), L. R. 3 Exob. 60. Heiitd. 
Wharton r. M*Kenzle, Grippe v. Hills (1844), 8 Jur. 466. 

654. .]— Whether or not a j^yment 

by a trader is made in contemplation of bkpey., is 
so much a question of law, that, though two juries 
have decided it in the negative, the ct., if satisfied 
that their conclusion is erroneous, will send the 


cause down to a third trial. 

Though the question in this case is one that 
must be presented to the jury, it is in reality a 
question of law. It appears to me to be quite 
evident that the jury upon both occasions per- 
mitted themselves to be influenced by that which 
they conceived to be the honesty of the case 
(CoLTMAN, J.). — Gibson v. Muskett (1842), 4 
Man. & G. 160 ; 3 Scott, N. R. 427 ; 11 L. J. 0. P. 
226 ; 134 E. R. 66. 

Annotation: — Bold. Aldred r. Constable (1848), 4 Q. B. 


674. 


555 . Verdict contrary to direction on 

point of law.] — Bushell’s Case (1670), Freem. 
k. B. 1 ; 6 State Tr. 999 ; Vaugh. 136 ; T. Jo. 
13 ; 89 E. K. 2. 


AnTwtaiions : — Refd. GronvIIlo r. Collegre of Phyalclaiia 
(1700), 12 Mod. Hop. 386 ; R. v. Chandlor (1700), I Ld. 
Raym. 545 ; Smith d. Dormer v. Parkhurst (1738), Andr. 
315 ; R. V. Shipley (1784), 4 Dong:. K. B. 73 ; Crowley’s 
("ase (1818), 2 Swan. 1. Mentd. R. v. Bythell (1695), 12 
Mod. Hep. 74 ; R. v, Wyndham (1716), 1 Stra. 2 ; R. r. 
Cambridge University (1723), 8 Mod. Rep. 148 ; Wood’s 
Case (1771), 2 Wm. Bl. 745 ; Miller v. Sear© (1777). 2 Wm. 
BI. 1141 : Biirdett v. Abbot (1811), 14 East, 1 ; Stockdale 
V. Hansard (1839), 9 Ad. & El. 1 ; Middlesex Sherlfl’s 
Case (1840), 11 Ad. & El. 273 ; Watson r. Bodell (1845), 
14 M. & W. 67 ; Jie Hammond (1846), 15 L. J. M. C. 136 ; 
Kx p. Newton (1849), 13 Jur. 606 ; lie Fernandes (1861), 
6 H. N. 717 ; Ex p. Fernandez (1861), 10 C. B. N. S. 3 ; 
A’jr p. PaU^r (1864), 6 B. & S. 299 ; R. v, McMahon (1876), 
13 Cox, C. C. 275 ; Scott v. Scott (1912), 107 L. T. 211. 


556. .] — A railway co. contracted 

with pltf, for the supply, at a certain price, of 
chalk stone for ballast, to be broken, carted, & 
stacked to the satisfaction of the co.’s engineer, 
who was to have full power to stop the work at 
any time, upon giving due notice. By a second 
contract between the same parties, the ballast 
was to be properly screened, also to the engineer’s 
satisfaction, & an increased price was to be paid 
for it 80 screened. In an action brought against 
the CO. to recover the price of the work done at 

increased rate, no evidence was ollered by 
pltf. of its having been screened to the satisfaction 
of the engineer, who, being called by defts., 
proved that it was not so. The judge dii^ected 
the jury, that as, by the contract, it was to bo 
screened to his satisfaction, they should find for 
defts. The jury having found a verdict for pltf., 
the ct. granted a new trial. But inasmuch as the 
verdict did not appear to bo so perverse, as to be 
deliberately, with determination, against the 
judge’s direction, the rule was granted only on 
payment of the costs of the former trial. — Pabkes 
V. Great Western Ry. Co. (1842), 3 Ry. & Can. 
Gas. 17 ; 6 Jur. 628. 

557 , .] — The jury have not listened 

to the law, as correctly laid down to them by the 
under-sheriff ; & this is, consequently, a perverse 
verdict. The rule for a new trial must therefore 


PART vn. SECT. 18, SUB-SECT. 7. 

656 I. What eonatitutea — VenHet con- 
trary to direction on point of tety.)— 
The legal rights of the parties were 
entirely dependent upon an agreement 
under seal, & the iudge preiuSlng at 


the trial instructed the Jury that wider 
the term** of that agreement. & the 
facts hi proof, there should bo a verdict 
for deft. Neverthelees the Jury found 
for pltf . : — Hdd : as the construction 
of the agreement was a matter for the 
ot„ the verdict should be set aside, & 


the rule for a new trial made absolute. — 
WuuuciiXAD e. Howard (1874), 9 
N. S. R. (S 0. Sc O.) 46S.— CAN. 


656 11. .1 — McLkan V, Mo- 

XSAAO (1885), 18 N. B. H. (S E. Sc Q.) 
304 : S C. L. T. 453.~-€AN, 
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be made absolute (Parxb, BO- — ^Mouxj> v. 
CKuffiths (1844)> 8 Jur. 1010. 

558. .] — My definition of a ^rvewe 

verdict is this ; when a jury choose not to take the 
law from the judge, but will act on their own 
erroneous view of the law. In such cases, however 
honest the intentions of the jury may be, their 
verdict is perverse (Pollock, C.BO*— ^a.unders 
V. Davies (1852), 16 Jur. 481. 

559. Distinguished from verdict 

against evidence.] — A verdict known as “ perverse ** 
is one in which the jury have disobeyed the 
directions of the judge. In that case it would be 
called a “ perverse verdict,” & it would ^ set 
aside upon grounds wholly different & dis^milar 
from those which would lead a ct. of review to 
set aside a verdict as being against evidence, or 
against the weight of evidence (Lord Morris). — 
Jones r. Spencer (1897), 77 L. T, 630; 14 

T. L. R. 41, H. L. ; revsff* S. 0. atib nom, Spencer 
V. Jones, 13 T. L. R. 174, 0. A. 

Annotations: — Reid. Sutherland v. Stopofl, 11925] A. C. 47. 
Hentd. Floyd v. Gibson (1909), 100 L. T. 7G1 ; Sanatorium 
■ 1, (1910] 2 K. B. 57. 

660. Verdict against weight of evidence.] — 

-In discharging the verdict of a jury, the ct. 
must be satisfied that there is such a preponder- 
ance of evidence against it as to make it un- 
reasonable & almost perverse that the jury, 
when instructed and properly assisted by the 
judge, should have returned it. — Cox v. English, 
Hcottish & Australian Bank, [1905] A. C. 168 ; 
74 L. J. P. 0. 02 ; 92 L. T. 483, P. C. 

Annotalim Refd. NeyfiJo v. London Express Newspaper 
(1917), 33 T. L. 11. 409. 

As ground for new trial .] — See Practice. 

661. Whether Jury punishable.] — Petit jurors 
ore not finable for giving a verdict contrary to the 
evidence the direction of tlio ct. — Bushell’s 
Case (1670), Proem. K. B. 1 ; 6 State Tr. 999 ; 
Vaugh. 135 ; T. Jo. 13 ; 89 E. R. 2. 

Annoiaiions : — Reid. Grenville v. GoUege of Physicians 
(1700), 12 Mod. Hop. 3H(i ; K. V. Chandler (1700), 1 Ld. 
llayin. 545 ; II. v. Shipley (1784), 4 Doug. K. B. 73 : 
A'z p. Pater (1801), 5 B. & S. 299. Montd. U. v. Bythell 
(1095), 12 Mod. Hep. 74 ; R. v. Wyndham (1710), 1 Sira. 
2 ; R. V. Cambridge University (1723), 8 Mod. llcii. 148 ; 
Smith d. Dormer v. Porkhurst (1738), Audr 31.5 ; Wood’H 
CiiHo (1771), 2 VVm. Bl, 745 ; Miller v. Seoro (1777),. 2 
Wm. Bl. 1141 ; Burdett v. Abbot (1811), 14 East. 1 ; 
*’rviwley’rf Case (18le), 2 Swan. 1 ; Stockdalo u. Hansard 
(1839), 9 Ad. & El. I ; Middlesex Sheriffs Cose (1840), 
11 Ad. Ac Ei. 273 ; Watson v. Bodell (1845), 14 M. & W. 
57 ; yer Hammond (1840). 15 L. J. M. C. 130; /ix p. 
Newton (1849), 13 Jur. 606; Fernandes (1861), 6 
H. Ac N. 717 ; Ej* p. Fernandez (1861), 10 C. B. N. S. 3 ; 
H. V. McMahon (1875), 13 Cox, C. C. 275 ; Scott v, Soott 
(1912), 107 L. T. 211. 


Sect. U.^ANHOVSOHG THE 

562. Must be given in open court,]— Saunders 
o. Freeman (1561), 2 Dyer, 209 a ; 1 Plowd. 209 ; 
75 K. R. 321 ; sub nom. Anon., Moore, K. B. 
33. 

Annoiation : — ^Reld. Fanahaw e. Knowles, [19161 2 K. B. 

638. 

563. .] — The verdict of a jury must be 

unanimous, except in a civil cause by consent, 
& delivered in open ct. in the presence of aU the 
jurymen. Where, therefore, on an application 
for a new trial, it appeared from affidavits of three 
members of the jury that, owing to their position 
in ct., they were unable to near the verdict 
delivered by theii* foreman & that one of them, if 
he had heard it, would have protested that such 
verdict was not the unanimous verdict of the 
jury ; — Held : (1) the statement contained in the 
affidavits that the verdict returned by tlie foreman 
was not the unanimous verdict of the jury was 
admissible ; (2) ovidencti of what took place 
during the discussion by the jury & of their 

j reasons for their verdict was not admissible ; 

I (3) a new trial must be ordered. — Ellis v, 
Dbuker, [1922] 2 K. B. 113 ; 91 L. J. K. B. 937 ; 
127 L. T. 431 ; 86 J. I*. 169 ; 38 T. L. R. 605 ; 
06 Sol. Jo. 537 ; 20 J.. G. R. 625, C. A. 

664. Who must be present— Whole jury.] — 
R. V. WooLER, No. 465, 

555, .] — Kuj9 V, Dehebr, No. 563, 

• ante, 

666. In civil matters —Plaintiff.] — Saun- 

ders V. Freeman (1561), 2 Dyer, 209 a ; 1 Plowd. 
209 ; 75 E. R. 321 ; sub norn. Anon., Moore, 
K. B. 33. , „ 

Annotation : Retd. Fanuliaw r. KuowIoh, [1910] 2 K, B. 

6.38. 

567. Solicitors of parties.] — l)AUNr- 

LEY V. Hyde, No. 610, post. 

568. — The Judge.] — The judge was 

not tlK're when the verdict was givcui, a practice 
which is most unsatisfact/ory A hiis already once 
been connnemted on unfavourably in this ct. 
(S(’ri;tton, L.J,). — Banbury v. Bank op Mon- 
treal, (1917j 1 K. B. 409; 86 L. J. K. IL 380; 
116 L. T. 42 ; 33 T. L. H. 104 ; 61 Sol. Jo. 129, 
G. A. ; on appeal^ [1918J A. (’. 626. 

Annoiatum^ Mentd. CalniotiHon, j^aupo 

WareliouMing Co. (1920), 125 L. 'f • 1*9 i k 

[1920J 2 K. B. 310: Evorwtt v. Grifflthb, [1921 1 

631 ; Uoarn v. Hoiithorn Ry. (1925), 41 T. L. 11. 305. 
i\JS€ey alsOf No. 630, post. 

In criminal matters .] — See Criminal Law, 

Vol. XIV., p. 327, Nos. 3417, 3118. 


Mcrclianta* 
>y «. Mayo, 
211 1 A. C. 


600 i. Verdict apaiTisi weUlht of 

evidence.] — In on aotion for specific 
performaQoe of an agreomeut, wbero 
the jury found that the ain^meut 
wa^ not entered into, agaluat the 
evidenoe Sc ogaimit the expreaa direction 
of the Judge that the only answer, 
an affirmative, could properly be given 
on the evidenoe, the Full Ct. aol aside 
the finding as perverse. -Maokifilis 
V. Baird (1925), S. U. Q. 279.— AUS. 

660 ii. .] — Where there is 

evidence on both sides to go to the 
iury. Sc they find thereon in the 
exercise of their discretion the ct. 
will not disturb tbeir finding, even 
though the ct. would have drawn a 
different conclusion. Sc considers the 
finding of the jury to be against the 
weight of evidence. — A lsof & Co. u. 
M^RIOB Sc Kbrr (1829), 2 Ndd. 
L. R. 3.— NFLD. 

660 iii. .} — Where there is 

no objection to a verdict, except 
that it is found, in the opinion of the 
ot., against the weight of evidence, 
the ot. ought to exercise not merely 
a oautioos, but a strict Sc sore judg- 
ment, before they send the cause to 


a second jury. — i»KTK«8 v. 8ilvkr 
^ m?). 7 N. B. K. (1 G. & O.) 75.— 

660 iv. .1— Wherever the 

jury decide against or without evidence 
the ct. will always oxerci^'e its right 
to control them. In order that JumUc o 
may be done. — Cox v. Witt (1809), 
8 N. S. R. (2 G. & O.) 25.— CAN. 

660 V. DWYEII V. UAH’ 

PER (1882). 15 N. 8. U. (3 Li. Sc G.) 
344 ; 2 C. L. T. 606.— CAN. 

660 Vi. .] — The judge 

oharired the Jury that the preponderance 
of evidenoe was with pltfs., but the jury 
having found for defts., Sc two previous 
trials having resulted in the same way 
the ot. refnsod to sot the verdict 
aside. — Lyndb e. Hoar (1884), 17 
N. 8. 11. (5 R. Sc G.) 148.— CAN. 

660 vii. . j — The verdict of a 

jury should not be disturbed as being 
against evidenoe unless it is one which 
the jury, on the evidence, could not 
have reasonably formed. — Harfkr v. 
Camkbon (1893), 2 B. O. it. 365.— CAN. 

m. Excessive damages.] — A 

verdict will not be considered per- 


verse merely where the damages ore 
considered excessive. — IJ ofkinb v. 
Goodeuham (1904), 10 B. C. R. 250. — 

CAN. 

n. Whether necessarily invalid.]’”^ 
Althongh there is no absolute rule 
luvalidating a verdict oertifled by the 
judge at the trial to bo perverse, 
yet such certlflcato affords ground for 
sotting aside the verdict when coupled 
with other circumstances appeaxing 
in the report suimostive of perversity, 
such as the award of nominal damages 
when not apparently warranted by the 
evidence, toough these circumstances 
would not per sc, Sc In the absence of 
such a certificate, be sufficient to 
disturb the verdict. — Q dinlanr tJ. 
Muuxanb (1885), 18 L. K. Ir. 63.— IR. 

PART VII. SECT. 14. 

664 1. Who nwst be jpremmt — Whole 
jury .] — Cami»bkll v. Linton (1868), 
27 U C. H. 563.— CAN. 

o. Decision by majority — An^ 
nounced as unanimous. 1 — Midland Rt . 
Oo. V. MoDodoall (1906), 39 N. 8. R. 
(27 G. Sc R.) 280.— CAN 
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Juries. 


Sect* 14 . — Announcing the verdict Sects, 15 d: 16 : 
Sub-sect If A <St B,] 

569. Reasons foi verdict — Whether Jury may 
be asked.] — Walton v, Potteb, No. 474, ante. 


Sect. 15.— RECONSIDERING THE VERDICT. 

570. In civil actions — Before verdict recorded.] 

— On a plea in a libel cause, the issue was made up 
of three material facts i dxiring the summing up 
of the judge, the jury expressed themselves satis- 
fied as to one of the facts, in favour of pltf. ; & 
the judge told them that, in order to find for 
deft, on that issue, they must be satisfied that all 
the three facts were proved in substance. The 
jury, after retiring for two hours, found on that 
issue, a verdict for deft. The ct. refused to alter 
the verdict. 

After the verdict recorded, the jury cannot vai*y 
from it, but before it is recorded they may vary 
from the first offer of then* verdict, & that verdict 
which is recorded shall stand (Tindal, C.J.). — 
Napieh V. Daniel (1830), 3 Bing. N. C. 77 ; 2 
TJodg. 187 ; 3 Hcott, 417 ; 0 L. J. C. V, 62 ; 132 
E. 11. 330. 

571. Jurisdiction of court.] — A judge is 

not bound to receive the first verdict which the 
jury give. He may direct them to reconsider it. 
The verdict which the jury ultimately return is the 
true verdict to be recorded. — K. v, Meany (1802), 
Le. & Oa. 213 ; 1 New Hep. 00 ; 32 L. J. M. (J. 
24 ; 7 L. T. 393 ; 20 J. P. 822 ; 8 Jur. N. 8. 1101 ; 
1 1 W. R, 41 ; 0 Cox, C. C. 231 ; 109 E. R. 1308, 
C. C. R 

In criminal matters.]— See C’kiminal Law, Vol. 
XIV., pp. 327, 328. 


Sect. 10.— AMENDMENT OF VERDICT. 

Sub-sect. 1. — By Judge. 

A. In (ieueral. 

672. Jurisdiction to amend — General rule.] — 

The ct. directed two issues for trial ; if A. was 
heir <fc if A. A J . were next of kin. A. A J . were 
made jdtfs., A all the other claimants, who would 
bo (‘xcluded by them, were made defts. at the 
trial. TJie jury gave this verdict “ find pltf.^s 
case not ijroved ” : — Held: (1) this was an 
ambiguous verdict, for it might mean that one 
issue only was not proved ; (2) such a verdict 

could not be amended by the judge’s notes & 
recollection of th(' summing up, though he were 
satisfied that the jury viewed both issues as 
involving only one case, whether pltf.’s father was 
brother of the deceased’s father. Hence a trial 
de novo was awarded. 

There is no inherent power in the cts. in this 
country to amend the verdict of a jury, although 
it must bo competent to any ct. to correct an 
erroneous entry of a verdict arising from the 


mistake or misprision of a clerk. The power of 
amending a verdict, or, to speak more correctly, 
of amending the postea, which is the record of the 
verdict, is not a power possessed by the cts. or 
the judges of this country by common law, but 
is given to them by statutes, many of them of a 
very early date (Lord Chelmsford, C.). — 
Morgan v, Morris (1868), 31 L. T. O. S. 360 ; 6 
W. R. 776, H. L. 

Annotation Mentd. Bruce v. Deer, Presbytery (1867), 
L. R. 1 Sc. & Div. DO. 

678. .] — The Ct. [of Exchequer] has 

no power to amend an older made at Nisi Prius, 
A the application for such a purpose should be 
made to the judge who tried the cause. 

The application to amend the verdict according 
to the judge’s notes must be made to the judge 
who tried the cause (Parke, B.). — Bennett v. 
Finnis (1850), 14 L. T. O. S. 352. 

574. To give legal effect — Treble damages 

given by statute.] — B aldwyn & Girries Case 
( 1014), Godb. 245 ; 78 E. R. 142. 

575. .] — Where the jury, in an 

action of debt, on 2 A 3 Kdw. 0, c. 13, which gives 
treble value for not setting out tithes, found 
damages which amounted only to the single value : 
— Held : the ct. could not amend the postea, by 
entering the verdict for the treble value. — S and- 
ford V, Porter, Sandford v, Clarke (1820), 2 
Chit. 351. 

576. To give effect to intention of jury — 

Only in prim& facie case.] — The ct. will not alter a 
verdict, unless it appears on the face of it, that 
the alteration would be according to the intention 
of the jury. — S pencer v, Goter (1788), 1 Hy. Bl. 
78 ; 126 E. R. 48. 

Annotatton : — Folld. Ernest v. Brown (3838), 4 Bing. N. C. 
102. 

577. Verdict delivered ambiguous.] — M or- 

gan V. Morris, No. 572, ante. 

578. Mistake in entry of verdict — Jurisdiction 
to amend.] — The misentry of a verdict may be 
amended by the notes of the jury after error 
brought.— M adox v, Dawson (1599), Cro. Eliz. 
078 ; 78 E. R. 915. 

579. .J — If judge of assize 

remember that the verdict was contrary to the 
entry on the postca, it may be amended. — E ijot 
V. Skypp (1033), Cro. Car. 338 ; 79 E. R. 890. 
Annotafuma Apld. Gregory v. R. (1848), 1.5 Q. B. 937. 

Arnold v. Revoult (1819), 4 Moore, C. P. 66. 

580. On appeal.] — A misprision in the 

entry of a genera) verdict, is amendable after error 
brought. An original writ, although it vary in the 
name of the party, shall be taken as an original in 
the cause ; A the error not aided by the verdict. 
— HARiiisoN V, Fulstowe (1007), Cro. Jac. 185 ; 
Yelv. 109 ; 79 E. R. 161. 

Annotaiiotis : — Refd. Crouthor v. Oldfield (1706), 1 Salk. 
364 ; Cork v. Baker (1717), 1 Stra. 63. 

581. .] — If the verdict as entered on 

the posteay finds neither the affirmative nor negative 
of the issue joined, but an irrelevant fact, if the 
fault appears evidently to liave arisen from the 


PART VII. SECT. 16. 

671 i. tn civil aciwns — Jvriadiction 
of covrt.] — Where on a Jury trial tor 
negligence queHtlons wore submitted 
to the Jury but the nogUgent act to\ind 
by the Jury In answer to oue of the 
questions was not covered by the 
pleadings nor rcfeiTed to In the charge 
to the Jury, & the moaning of the 
answer was not clear : — J/cld : It was 
not only the right but the duty of the 
trial Judge to send the Jury back to 
reconsider Its verdict in order that the 
whole matter might bo oloared up A 


further trials avoided. — Atamanuk r. 
Canadian Pacific Ry. Co., tl923j 
4 P. L. R. 434 ; 3 W. W. R. 400 ; 
35 Man. L. R. 292 ; a / fff ., 11925] 2 
W. W. R. 785.— CAN. 

p. Special verdicf.l — The ot. will 
not send a spooial verdict back to a 
Jury to decide upon a presumption 
which they would not be Justified in 
finding. — Archibald *8 Lesskr v. Blois 
( 1854), 2 N. S. R. (James). 307.— CAN. 

Q. Right of jury to reconsider. 

If a verdict is handed in by a Jury 
they are at liberty, until that verdict 


Is definitely accepted by the ct., & 
recorded, to ohmige their mind. — 
Cunningham v. Ryan (1919), 27 
C. L. R. 294.— AUS. 

PART VU. SECT. 16. SUB-SECT. 1.— A. 

r. Jurisdiction to amend — Con- 
ditions attached by judge — After jury 
discharged .] — Bank op Nova Scotia 
V, Fish (1894), 82 N. B. H. 434.— CAN. 

I. Answers to questions 

inconristeni with general rmKef.}— 
McKinnon v. McNkdll (1882), 10 
N. S. R. (4 R. A G.) 26.— CAN. 
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mistake of the officer who made the entry, the 
ct. will amend it. — ^W alkhb i;. Brook (1696), 1 
lid. Eaym. 133 ; 91 £. B. 986. 

Annotation: — ^Kentd. Qwyxme v, Burnell (1840), 6 Bing. 
N. C. 453 

682. .1 — Where a verdict had been 

entered by mistake upon a certain issue, & the 
master tf^ed the co^ according to the sub- 
stantial merits of the cause, as if the mistake 
had not been committed : — Held : the judge before 
whom the cause was tried should amend the poatea, 
& enter the verdict, so as to remove any incon- 
gruity which might appear upon the record, from 
having the allowance of costs one way & the judg- 
ment another. — Ernest v. Brown (1838), 4 Bing. 
N. 0. 162 ; 1 Am. 2 ; 5 Scott, 491 ; 7 L. J. 0. P. , 
145 ; 2 Jut. 34 ; 132 E. K. 750. ‘ 

683. .] — The ct. of error, on the 

argument of the case suggested that application 
might be made to the judge who tried the cause 
to amend the poatea by his notes ; & a judgment 
was stayed to give time for such application. In 
the same vacation the judge made an oi^er for 
such an amendment. In the same vacation, by 
authority of another order, the judgment roll 
transcript thereof were amended so as to be 
comformable to the amended poatea : — Held : the 
amendments were made in time, & rightly, as 
the errors amended were more misprisions : the 
error in the poatea being a misprision in relation 
to the verdict ; & the error in the judgment 

becoming a misprision as soon as the poatea had 
been amended, & a variance appeared between the 
judgment & poatea . — Bowers v. Nixon (1848), 12 
Q. B. 546 ; 18 L. J. Q. B. 41 ; 13 Jur. 334 ; 116 
E. K. 973. 

Annotation, : — Apld. Gregory v. R. (1848), 15 Q. B. 957. 

684. Verdict ambiguous.] — An 

iasuo was sent to trial, “ whether A., pltf., was, 
at the respective dates of twenty documents, of 
weak mind ; & whether B., deft., taking advantage 
of such weakness, procured A.’s signature to those 
documents, or any of them, by fraud or intimida- 
tion ” ; & a verdict was entered on the poatea 
thus ; & “ the jury gave a verdict for pltf. on the 
said issue”: — Held: this verdict was too 
ambiguous to be applied, but it seemed to be 
merely a misentry by the clerk of nisi pritis A 
that the proper recourse was to the judge, to ask 
him to correct the verdict according to his notes. 
— Marianski V. Cairns (1852), 19 L. T. O. 8. 
277, 11. L. 

685 . — If a judge finds that he has 

made a mistake in ordering the verdict to be 
entered for the wrong party, he has power to order 
the mistake to be rectified, &. he is at liberty to 
have recourse to any evidence he likes, or even to 
his owm recollection of the circumstances, in 
considering whether any, & if any, what alteration 
is to be made. — Baker v. Lawrence (1870), 22 
L. T. 608 ; 18 W. R. 835. 

686. Verdict wrongly delivered by foreman — 
Power to amend.] — Cogan v, Ebden, No. 618, 
post* 

As ground for setting aside.] — See Nos. 

624, 625, 627, poaL 

687. Mistake of jury as to effect of verdict.] — 

The ct. will not at a distance of time after the trial 
amend the poatea by increasing the damages ^ven 
by the jury, although all the jurymen join in an 
atfidavit stating their intention to have been to 
give pltfs. such increased sum, & that they con- 
ceived that the verdict they had given was 
calculated to give him such sum. — ^Jackson r. 
Williamson (1788), 2 Term Rep. 281 ; 100 E. R. 
153. 

J.— VOL. XXX. 


588. Mistake of fact— Date of Instrument.] — 

In an action for taking more than legal interest^on 
a loan of money “ from Apr. 16, to July 14, 1802,” 
the ct. will amend the verdict by the judge a 
notes if the jury by mistaking the date of ^ 
Instrument, create a variance for which the 
evidence affords no foundation. — Manners v. 
PosTAN (1803), 3 Bos. & P. 343 ; 127 E. R. 188. 

689. Special verdict — Amendment after argu- 
ment.] — The conclusion of a special verdict may 
be amended after argument wdthout costs. — 
Cromwell v. Grumsden (1698), 1 Ld. Raym. 
335 ; Holt, K. B. 502 ; 2 Salk. 462 ; Comb. 477 ; 
12 Mod. Rep. 193 ; 91 E. R. 1119 
Annotaiiana : — Mentd. Holman t>. Burrow (1702), 2 Lo. 

Rayra. 794 ; Btoddart v. Pollnior (1824), 4 Bow. & Ry. 

K. B. 624. 

590, .] — A,-G. r. White (1730), Bunb. 

283 ; 145 E. II. 075. 

601. Refusal to amend— Whether appeal lies.]— 

In an action on the case, charging dofts., a cor- 
porate body, with the non-repair of sea-banks, the 
declaration contained five counts, the two first, 
stating defts.’ liability to repair, by virtue of a 
charter from the Crown, & the others by prescrip- 
tion, & rat lone tenurce. At the trial a verdict 
was taken for pltf. by consent, on the two first 
counts, <fe the jury were discharged as to the other 
three. The ct., on the application of pltf., 
ordered the poatea to bo amended, the verdict to 
be entered on the first count only, although the 
judge who tried the cause declined to int<3rfere, 
on the grounds that the evidence was applicabhj 
to both counts, & that separate damages could not 
have been found or assessed. — Henley v. Lyme 
Regis Corpn. (1829), 6 Bing. 100 ; 3 Moo. & P. 
310 ; 7 L. J. O. B. C. P. 243 ; 130 E. R. 1218. 
Annotation : — Reid. JamoH r. Lynn (1849), 18 L. J. Q. B. 

592 , .] — The ct. has no jurisdiction 

to alter the entry of the verdict on the poatea^ 
where the judge wlio presided at the trial declines, 
on summons, so to do. — Newton v* Uarland 
(1810), 1 Man. G. 958 ; 9 Dowl. 65 ; 1 Bcott, 
N. R. 503 ; Woll. 53 ; 133 E. H. 620. 

593 , ,] — A judge’s direction as to 

the amendment of a poatea cannot bo questioned 
in the ct. above, for there is no power to compel 
the production of his notes of the trial. — Bandford 
n. Alcock (1842), 10 M. & W. 089 ; 12 L. J. Ex. 
40. 

594 , .] — A judge’s direction as to 

the amendment of a poatea cannot be questioned 
by the ct. above. — Dainthy v, Brocklehurst 
(1849), 3 Exch. 691 ; 18 L. J. Ex. 347 ; 33 L. T. 
O B 120. 

Annotation — Apld. Bennett v, FlnnlB (1850), 14 L. T. O. S. 

352. 

Damages Impossible of ascertainment — Verdict 
given for defendant.] — See Damages, Vol. XVII., 
pp. 91, 92, Nos. 92-94. 

In criminal matters.]— Criminal Law, Vol. 
XIV., p. 328, Nos. 3433-3437. 

B, Jdmiaaibility of Evidence* 

696. Necessity for documenUry evidence.] — 
Perjury was assigned on the following averments 
in evidence given by deft. ; that A. promised V. 
£6 for his vote ; that A. gave V .’s wife a sovereign ; 
& the same, substantially, as the first-. Evidence 
was given on each assignment. The judge, in 
summing up, said that the case raised, in effect, 
two points; first, as to the bribe given ; secondJy, 
as to the promise. Dividing the case in this 
manner, he commented on the facts, & stated that 
he did not see how, on the evidence, deft, could be 
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8ect, 10 . — AmeTtdment of verdict: 8vd)-aect. 1, B.; 
eub-eect 2. Sects, 17 61c 18.] 

convicted on the first point, but left it to the jury 
whether there was not a strong case on the second. 
The jury found a verdict of not piilty on the first 
assipunent, for want of suificient evidence, & 
guilty on the second assignment. The verdict 
was so entered. The judge did not, at the time, 
make anv note of his summing up, but did so 
afterwards ; &, having a distinct remembrance of 
it, & no doubt of the jury's intention, he, on 
summons, allowed the poHea to be amended by 
entering a verdict of guilty on the first & third 
assignments, & not guilty on the second : — Held : 
(1) the amendment ought not to have been made, 
there being no note of a judge, or other document 
to amend by. Order rescinded ; (2) where there 
is* such note or other document, the verdict may, 
on proper grounds, be amended in a criminal as 
well as in a civil case. — R. v, Virribr (1840), 12 
Ad. & El. 317 ; 4 Per. & Dav. 161 ; 9 L. J. M. C. 
120 ; 4 Jur. 628 ; 113 B. R. 833. 

AnnoiatinnB : — Aa to (1) Ezpld. R. v. Fall (1841), 10 L. J. 
Q. B. 145. Aa to (2) Reid. Bmpsou v. QrlfQn (1839), 3 
Per. & Dav. 160. 

SeCy alsoy Nos. 679, 686, ante. 

696. Jury's notes.] — M adox v. Dawson, No. 
618, ante. 

597. Judge's recollection.] — E liot v. Skypp. No. 
679, ante. 

698. .] — Baker v. Lawrence, No. 686, 

ante. 

SeCy aUtOy No. 695, ante. 

699. Judge’s notes.] — Newcombb v. Green 
( 1743S 2 Stra. 1197 ; 1 Wils. 33 ; 93 E. R. 1124. 
Annotation Refd. Cogan v. Ebdon (1767), 1 Burr. 883. 

600. .] — Where there is a general verdict 

on a declaration consisting of different counts, 
some of which are inconsistent, or bad in point 
of law, & evidence has only been given on the 
good or consistent counts, the verdict may be 
amended by the judge’s notes. — Eddowes v. 
Hopkins (1780), 1 Doug. K. B. 370 ; 99 E. R. 
242. 

Annotations : — Consd. lUcliardson v. Molllsh (1825), 3 Bing. 
334. Refd. Corner v. Show (1838), 4 M. & W, 163 ; 
Maiiauski t>. Cairns (1862), 19 L. T. O. H. 277. Mentd. 
Aroott tJ. Itedforn (1826), 3 Bing. 353 ; L. C. & 1). Ry. 
V. S. E. Ry., 11 893 J A. C. 429. 

601. .] — The postea may be amended by 

the judge’s notes at any time, even after final 
judgment, a wi’it of error brought. — D oe v. 
Pehkins (1790), 3 Term Rep. 749 ; 100 E. R. 
838. 

Annotations : — ^Distd. Jackson v. Galloway (1845), 14 L. J. 
C. P. 141. Retd, liicnardson v. AloUibh (1825), 3 Bing. 
334 : Bowers v. NIaoo (1848), 12 O- B. 546. Mentd. 
Burton v. Plumnier (1834), 4 Nev. Ac M. K. B. 315 ; R. v. 
Si. Martin’s, Leicester (1834), 2 Ad, &. El. 210 ; Hill v. 
Barry (1842), 7 Jur. 10 ; Beeon v. Jones (1848), 6 0. B. 
696. 

602. .] — Deft, pleaded the general issue 

& Stat, Limitations ; a vei'Uict was found for pltf. 
on the first issue, no notice taken of the last ; 
after error brougfit & joinder in error, which was 
assigned on this point, the ct. allowed it to be 
amended by the judge’s notes on payment of 
costs.— -PBrrRiB v. Hannay (1790), 8 Term Rep. 
669 i 100 B. K. 789. 

Annotattona FoUd. Dunbar v. Hitchcock (1815), 3 M. & S. 
591 : Hioharosou v. Meliish (l82o), 3 Biiig. 346. Oontd. 
Jackson o. Galloway (1846), 1 C. B. 280. Mentd. Rogers 
V. Cook (1691), i Balk. 10. 

— Where a general verdict has been 
given on two counts, one of which is bad, it 
appears by the judge’s notes that the Jury cal- 
culated the damages on evidence applicable to the 

g ood count only, the ct. will amend the verdict 
y entering it on that count, though evidence was 


given applicable to the bad count also. — W illiams 
V. Breedon (1798), I Bos. & P. 829 ; 126 £. B. 
932. 

Annoiationa : — ^Folld. Richardson v. Hellish (1826), S Bing. 
334. Consd. Ernest v. Brown (1838), 5 Scott, 491. 
Dbtd. EmpBOD V. Griffin (1839), 3 Per. & Dav. 160. 

004. .] — After verdict in ejectment for a 

messuage & tenement, the ct. will give leave to 
enter the verdict according to the judge’s notes for 
the messuage only, pending a rule to arrest the 
judgment, without obliging the lessor of pltf. to 
release the damages. — Goodtitle d. Wright v, 
Otway (1807), 8 Bast, 857 ; 103 E. R. 379. 

606. .] — S. & F. pleaded severally, & 

entered into separate consent rules, F. as tenant 
for specified premises occupied by himself, S. as 
landlord of the same premises specifying them to 
bo occupied by F., & as tenant of other specified 
premises occupied by himself. Service of notice 
to quit on F. was proved, but not on S. After 
verdict for pltf. against l>oth defts., the ct. refused 
to direct a nonsuit to be entered as to the premises 
occupied by S. The judge who tried the cause, 
being asked to amend the postea by confining the 
verdict to the premises occupied by F., refused, 
saying that he thought the verdict properly 
entered. This ct. refused to amend the verdict 
to the same effect, by the judge’s notes. — Bob d. 
Blair v. Street (1834), 2 Ad. & El. 329 ; 4 Nev. 
&M.K. B. 42; 111 B. R. 127. 

Annotationa : — Confld. Doe d. Bowman v. Lewis (1844), 18 
M. & W. 241. Refd. Do© d. Davenport v. Rhodes (1843), 
11 M. & W. 600. 

.] — The ct. rejected an application to 

amend the entry of a verdict according to the 
notes of an arbitrator to whom the cause had been 
referred, on the ground that they had no power to 
compel such notes to be brought before them. 
Entry of verdict may be amended according to 
the notes of the judge, but application for that 
purpose must be made before the judge, A not to 
the ct. — ScouGDLL V. Campbell (1819), 1 Obit. 
283. 

Annotation : — Refd. Padley v. Lincoln Waterworks Co. (1860), 
14 Jur. 299. 

607. .J — Where two issues were raised 

by the pleadings, & the jury found upon both, 
but the jijdge, before whom the cause was tried, 
discharged the jury upon the second issue, upon 
misapprehension tliat the verdict upon one issue 
rendered the other issues immaterial, the ct. held 
that the proper course was not to move for a new 
trial, but to apply to a judge to have the verdict 
corrected according to his notes. — lues v. Turner 
(1834), 3 Dowl. 211. 

608. .] — The declaration contained counts, 

first, for £139, stated to be due on a judgment ; 
^ secondly for £180 rent. On the first count the 
pleadings led to an issue in law. To the second, 
deft, pleaded part payment, &, issue being joined 
on that allegation, a jury was impanelled to try 
it, to assess contingent damages on the issue 
in law. On the second issue there appeared to be 
a balance of £106 due to pltf. The jury found a 
general verdict for £139. Afterwards the issue 
In law was decided in favour of deft . : — Held : 
the Judge might amend the verdict by his notes, 
& direct it to be entered for pltf., on the second 
count only, for £106. — Ferguson v. Mahon (1839), 
11 Ad. & El. 179 ; 3 Per. & Dav. 143 ; 9 L. J. 
Q. B. 146 ; 113 E. R. 382. 

AnruAaiiona : — Mentd. Robertson v. Strutt (1844), 8 Jur. 
404: Reynolus a. Fenton (1846), 16 L. J. C. P. 1.5; 
Bank of AubtroJaaia V. Kiss (1851), 16 Q. B. 717 ; Simpeon 
V. togo (1863), 1 Hem. & M. 195 ; Vanquelin v. Bouard 
(1863), 16 C. B. N. 8. 341 ; TbeJwoD v. Yelvellon (1860, 
16 C. B. N. S. 813; Tborbum v. Bamee (1867), L. R. 

3 C. P. 384 ; Pemberton v. Hughes, U899J 1 Ch. 781. 
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609. .] — R. V. VmniBR, No. 596, ante. 

610. .] — Bknkbtt V. Finnis, No. 678, ante. 

611. .] — Marianski V. Cairns, No. 684, 

ante. 


612. Judge’s report.] — Oooan v. Ebbsn, No. 
618, post 

618. Clerk’s notes.] — Verdict may be amended 
by notee of the clerk of assize in civil cases, not in 
criminal. — R. v. Keat (1697), 1 Salk. 47 ; Comb. 
406 ; 91 B. R. 47 ; nom. R. v. Keitb. 1 Ld. 
Raym. 138 ; sub nom. Keat’s Case, Skin. 667. 

>Eeld. Campbell v. R. (1847), 11 Q. B. 814. 
Mentd. R. v. Huggins (1730), 1 Barn. K. B. 390 ; R. v. 
Burrldfire (1735), 3 P. Wma. 439 ; Conway & Lynch v. R. 
(1845), 5 L. T. O. 8. 458 ; R. v. Charlosworth (1861), 1 
B. & a 460 ; Wlneor v, R. (1806). L. H. 1 Q. B. 289. 

614 ,. ,] — Verdict general or special may 

be amended by the clerk^s notes in civil cases, but 
not in criminal. — Bold’s Case (1708), 1 Salk. 63 ; 
91 E. R. 52. 

Annotation ; — Beld. Selwood v, Metldyn (1729), 1 Barn. 
K. B. 254. 


615. Notes of arbitrator.] — Scougull v. Camp- 
bell, No. 606, ante, 

616. Sheriff’s notes.] — The ct. will allow the 
postea to be amended by the sheriff’s notes, in an 
action tried before him. — W alker v. King (1837), 
6 L. J. Ex. 184. 

617. Undersheriff’s notes.] — In debt on simple 
contract for £10, deft, pleaded nunquam indehiiaius 
as to all but £3 10«. & to that sum a tender. 
Pltfs., by their particulars of demand, claimed 
£6 16s. The verdict, as returned upon the notes 
of the undershoriff, was, “ We find for pltfs. for the 
full amount.” The posica being indorsed with a 
verdict for £5 15s, debt, without noticing the issue 
or the tender, without deducting the £3 10s. 
paid into ct. with the plea, pltfs., who had pro- 
ceeded to sign judgment & tax costs, with notice 
of the irregularity, were allowed to amend the 
postea upon payment of the costs of the wiit of 
error & of the application. 

There is sufficient upon tlie undersheriff’s notes 
to enable us to direct the verdict to be entered in 
the manner prayed (Tindal, O.J.). — Wallis v. 
Goddard (1841), 2 Man. & G. 012 ; 3 Scott, 
N. R. 295 ; 133 E. K. 1013. 

618. Juror’s affidavit.] — A verdict having been 
delivered in for deft, generally, by mistake of the 
foreman, when the jury had found on one issue 
for pltf., & on the other only for deft., on motion 
for a n<‘w trial, etc., leave given to move to amend 
the postea, on the affidavits of the jury, etc. 

Tlie only point is, whether we can rectify this 
postea, which must be done if wo can, for the qu€*8- 
tion has been tried, & a verdict found ; & as to 
that, there are many instances of rectifying the 
postea by the judge’s notes (Denison, J.). — 
CoGAN V. Ebden (1757), 2 Keny. 24 ; 1 Burr. 
383 ; 96 E. R. 1094. 

619 . J ] — Where a verdict has been errone- 

ously entered through a mistake of the associate, 
affidavits of the jurymen are receivable to show 
the verdict delivered by them, though not as 
the verdict they intended to deliver. Where a 
jmy- retire to consider their verdict, the attorneys 
of the parties ought to remain in ct. to hear it 
delivered. — Dauntlby v. Hyde (1841), 6 Jur. 
133. 


Sub-sect. 2. — By Recall op Jury. 

620. After verdict given Sc recorded — Though 
imperfeetJ — On an information for usury, if the 


verdict find the corrupt agreement, but say 
nothing as to the loan. It is bad. When a jury 
returned by force of any venire facias to try an 
issue has given a verdict, which is accepted & 
recorded by the ct., be it perfect or imperfect, 
the jurors are discliargod thereof for ever, & shall 
never be called back in the same cause to try the 
same issue : but if the ver^ct be so imperfect 
that judgmenlT cannot be given upon it, then the 
ct. snail award a venire facias ae novo. — Love- 
day’8 Case (1608), 8 Co. Hop. 65 b ; Jonk. 283 ; 
77 E. R. 673 ; sub nom. Cook v. Lanbday, Oro. 
Jac. 210. 

Annotations : — ^Reid. Lewis d. Derby r. Witbam (1743), 2 
Stra. 1185. Mentd. K. r. Upton (1728), 1 Barn. K. B. 


Sect. 17.— DISAGREEMENT OF JURY. 

In civil matters .] — See Sect. 10, sub-sect. 1, 
ante. 

In criminal matters.] — See Criminal Law, Vol. 
XIV., pp. 328, 329. 


Sect. 18.— DISCHARGE AFTER VERDICT. 

621. Effect of discharge — Not liable to recall — 
To reconsider case.] — Eoveday’s Case, No. 620, 
ante. 

622. To give opinion on fresh 

evidence at new trial.] — In an action against an 
attorney, alleging that ho was retained to conduct 
the defence of pltf. on a criminal charge, tliat 
through his negligence pltf. was convicted, not 
alleging that ho was imiocont : — Held: (1) pltf., 
to recover more tlian nominal damages, must 
prove tliat he was convicted mainly througli 
deft.’s negligence, the negligence charged being, 
not taking the proofs of witnesses who w(‘ro in 
ct. ready to bo examined, but whom this counsel, 
on ])ltf.’8 own statement, did not wisii to call, Ac 
whom pltf. did not insist on calling ; (2) the ques- 
tion for the jury wfis, whotluT di'fts. liad done 
everything which, under all the circumstances, 
was likely to be of any use ; (3) the jurymen 

who had tried pltf. on the original trial cannot bo 
called to be asked whether liaving Jieard the 
evidence now given as to w’liat tlie witnesses 
could have stated, what verdict th(5y would have 
returned had sucJi evidence been given at tJio trial, 
nor to be asked as to a memorial signed by them, 
& the grounds of it. — Hatch v. Lewis (1861), 2 
F. & F. 467, N. 1’. ; subsequent proceedings, 7 
il. Ac N. 367. 

623. Right to discharge — Finding of facts 
sufficient for court to pronounce Judgment.] — The 
husband petitioned for dissolution of maiTiago, Ac 
prayed damages. Co-resp. traversed tlie adultery, 
^ ciiarged the husband generally with cruelty to 
his wife, which latter fact might call for the exor- 
cise of the discretion of the ct. under Matrimonial 
Causes Act, 1857 (c. 85), s. 31. During peti- 
tioner’s case, some witnesses were asked as to the 
general terms on which ho lived with iiia wife. 
On the part of co-resp., witneswis deposed to 
certain acts of violence committed on the wife 
by the husband, Ac the ct. admitted evidence in 
reply limited to tiiose particular acts AC occasions. 
The jury found a verdict for petitioner on tlie issue 
of adultery, Ac assessed the damages at £2,500. 
On stating that they could not agree on the issue 


s 2 
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Sect, 18. — Discharge after verdict. Sect, 19; Svh- 
sects, 1 2. Sect, 20 ; Svib-aect, 1.] 

of cruelty, they were discharged by the jud 
ordizuiry. On motion for a new trial, the ct. held 
that it had rightly discharged the jury from giving 
a verdict on the issue of cruelty, as it was ultimately 
a question for the opinion of the ct. under Matri- 
monial Causes Act, 1857 (c. 85), s. 81. If the facts 
ascertained by the verdict are sufficient for the ct. 
to foimd a decree on, the function of the jury is 
discharged. — N arraoott v, Nabbacott & Hes- 
KETH (1864), 3 Sw. & Tr. 408 ; 4 New Kep. 168 ; 
33 L. J. P. M. & A. 132 ; 10 L. T. 389 ; 10 Jiir. 
N. S. 040 ; 12 W. R. 1064. 

Annotaiion Refd. Bames v. Bamos & Boauinont (1868), 
88 L. J. P. & M. 10. 


Sect. lO.—SETTING ASIDE A VERDICT. 

Sub-sect. L — In General. 

Grounds for.] — See, generally. Practice. 

Misconduct of jury .] — Sec Sect. 10, sub- 

sect. 3, ante. 

New trial.] — See, generally. Practice. 

Judgment entered in spite of verdict.] — Sec, 

generally. Judgments, Practice. 


Sub-sect. 2. — Admissibility op Evidence. 

See, generally, Practice. 

624. Affidavits of Jurors — Verdict wrongly 
given by foreman.] — Verdict sot aside, & new trial 
ordered, on affidavit of the jurymen. — Baker v. 
Miles (1731), Cooke, Pr. Cas. 66 ; 125 E. R. 961. 

626. .] — R. V, Wooler, No. 465, 

ante, 

626. Explanation of verdict — Inconsistent 

with Judge’s certificate.] — The ct. will not read 
affidavits by jurors to explain their verdict, in 
contradiction of the certificate of the judge who 
tried the cause. — Coward v. Porter (1734), 
C^inn. 128 ; 94 E. U. 1106. 

627. Verdict given not verdict intended.] — 

A verdict not to be set aside on the affidavit of 
two of the jurors, that the jury intended to give 
but Is, besides the monev brought into ct., inst(*ad 
of the sum for which the verdict was declared 
entered up. 

It would be of very dangerous example to suffer 
jurors to come in & suggest a mistake in order to 
invalidate their acts upon oath, especially where 
their verdict is not contrary to evidence {jper 
Cur.). — Palmer v, Crowle (1738), Andr. 382 ; 
95 E. R. 445. 

628. .] — On a prosecution for per- 

jury, where, on the part of the prosecution, the 
depositions of a deceased person were offered in 
evidence, & upon the cross-examination of pro- 
secutor’s witness, certain declarations of the de- 
ceased witness, not upon oath, were proved for 
the pui'pose of corroborating the facts stated in 
his depositions, in a matter material to deft., it 
was held that evidence of such declarations was not 
admissible. After a conviction for perjury it is 
no ground for a new trial that the jury hesitated 
in giving their verdict ; nor will the ct. receive 
affidavit^ of the jurymen stating that they did not 


intend to find a verdict of guilty. — R. v, Pabeeb 
(1783), 3 Doug. K. B. 242 ; 99 B. R. 634. 

629. .] — The ct. will not interfere to 

disturb a recorded verdict on the affidavit of one 

I of the jury, that the amount of the damages taken 
exceeded what they had intended to have given. 
— ^Matiieb V, Bailey (1814), 1 Price, 1 ; 146 
E. R. 1311. 

630. .] — The judge at Nisi Pri/ua 

having told the jury that, in case of their believ- 
ing a particular fact, the verdict must be for 

Itf., the jury retired, & the judge & counsel on 
oth sides quitted the ct., leaving the associate. 
The jury returned into ct., & told the associate 
that they found the fact ; the associate then 
informed them that this was a verdict for pltf., 
& entered it so ; but the jury expressed to him 
their dissent, & said that they were not agreed 
to find for pltf. The ct. discharged a rule nisi, 
obtained on affidavit of these facts, for setting 
aside the verdict & having a new trial, upon the 
ground, only, of the jury not having agreed to 
find for pltf. — Doe d. Lewis v, Basteb (1836), 5 
Ad. & El. 129 ; 2 Har. & W. 264 ; 6 Nev. & 
M. K. B. 511 ; 111 E. R. 1116. 

631. Questions of foreman not under- 

stood.] — Affidavits of jurymen to the effect that 
tbey did not understand the answers given by their 
foreman to certain questions put to them, to 
amount to a finding for pltf. : — Held : inadmis- 
sible. 

It does not lie in the mouth of a juryman who 
hears what passes & says nothing, ti) come after- 
wards & say that he understood & meant some- 
thing altogether different (Willes, J.). — Raphael 
V, Bank of England (Governor & Co.) (1865), 
17 C. B. 161 ; 25 L. J. C. P. 33 ; 26 L. T. O. B. 
60 ; 4 W. K. 10 ; 139 E. R. 1030. 

Annotations ; — Mentd. .Toaeph t. Webb, Joseph v. Lyons, 

Joseph V. Pidcock, Joseph v. Jones (1884), Cab. & El. 

262 ; London Joint Stock Bank v. Simmons, 11892) A. C. 

201 ; Vimablos v. Baring, 11892) 3 Ch. 627. 

632. .] — It had been laid down that 

a juryman could not be heard to complain of a 
verdict to which he had been a party after he had 
left the jury-box. Here a juryman stated that 
ho did not agree to the verdict. If that were 
listened to, then in any case a juryman might 
raise a difficulty which it would be impossible 
for the ct. to solve (Mathew, L.J.). — Nesbitt v, 
Parrett (1902), 18 T. L. K. 510, C. A. 

633. .] — Ellis v, Deheer, No. 563, 

ante, 

634 . Mistake of fact.] — A juryman’s affi- 

davit cannot be read on a motion for a new trial. 

A juryman’s affidavit with regard to his senti- 
ments in point of law, at the trial, ought not to be 
admitted ; whatever may be the case of his affi- 
davit tending to rectify a mistake in fact 
(Aston, J.). — B. v, Almon (1770), 5 Burr. 2686 ; 
98 E. R. 411. 

Annotatiofis : — Mentd. II. v. Shipley (1784), 4 Doug. K. B. 

73 ; A.-G. V. Siddon (1830), 1 Cr. & J. 220. 

636, Mistake of law.] — R. v, Almon, No. 

034, ante, 

636. Verdict entered not verdict Intended.] 

— Where a judge directs the jury that they are 
clearly bound to find a verdict for one party, & 
no objection is taken at the time to the entering 
of the verdict for that party either by the parties 
or by the jury, the ct. will not grant a new trial 


PART VII. SECT. 19, SUB-SECT. 2. 

627 i. Affidavits of jurors — Verdict 
given not verdict intended,] — PltfR. filed 
affidavits of some of the jurors, stating 
that they would not have agreed in a 
verdict for deft, if they had thought 


the result would be to throw upon 
pltfs the whole ooste of the action : — 
Held : these affidavits were not 

receivable in evidence. — Farquhar v. 
Robbribon (1889), 13 P, R. 156. — 
CAN. 


627 It. ,)— R. V, 

(1903). 5 O. L. R. 373 ; 28 C, L. T. 
109 ; 2 O. W. R. 181.— CAN. 

686 1. — — Verdict entered not verdict 
intended .] — Where the jury have given 
their verdict through their foreman Sc 
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upon the affidavit of a juryman stating that the 
jury had not concurred in such verdict. Semhle : 
on a motion for a new trial an affidavit of the jury 
is inadmissible as to the conduct of the jury, but 
may be Introduced for the special collateral pur- 
pose of showing that the jury gave no veidict at 
all. — Saville V. Parnham (Lord) (1828), 2 Man. 
& By. K. B. 216. 

637. What took place In court.] — Everett 

V. Youells, No. 336, ante. 

038, ,] — On motion for a new trial 

on the ground that the verdict was entered by 
mistake, the ct. received the affidavit of a jury- 
man as to what occurred in open ct. on delivery 
of the verdict, the ct. holding that the practice 
not to receive affidavits of jurymen only related 
to what occurred among them in their private 
room, or to the grounds upon which tfiey gave 
their verdict. — Roberts v, ITugues (1841), 7 
M. & W. 399 ; 1 Dowl. N. S. 82 ; 10 L. J. Ex. 

337 ; 151 E. R. 821. 

^nno/ o/ions .'—Consd. Kills v. Deheor, [1922] 2 K. B. 113. 

Bef^ Raphael r. Bank of England (1855), 25 L. J. C. P. 33. 

089, ,] — The ct. will not receive the affi- 

davits of jurymen, upon a motion for setting 
aside a verdict. — Scully v. Hooper (1836), 6 
L. J. C. P. 268. 

640 . To explain presence of intended 

Juror.] — Bailey v. Macaui^ay, Bailey r. 
Pearson, Bailey v, Haines, Bailey v. Brace- 
bridge. Dawson v. Hay, Wii^on v. Holden, No. 
205, ante. 

Of misconduct of Jury.] — See Sect. 10, sub-sect. 3, 
ante. 

On application to amend verdict.] — See Sect, 16, 
sub-sect. 1, ante. 


Sec t. 20.~- SPECIAL JURIES. 

Sub-sect. 1. — In Oenerai-. 

64-1. Sheriff’s expenses of summoning — Jurors 
residing far apart.] — The sbcrifl: will not be allowed 
extra expenses of summoning special jurors on 
account of their residing at a distance from each 
other ; & the ct. will make a rule absolute for the 
sheriff to refund money received on this account, 
though ho has actually expended all the money. 
— Lane r. Sewell (1819), 1 C'hit. 17.7, 


642. Whether sheriff entlUed to fees for.]-- 

The sheriff is not entitled to fees from the 
giving notice under C.L.P. Act, 1862 (c. 76),e.ll2, 
that a cause is to be tried by special jui^ ; although 
the alteration of the system as to special juries 
has deprived the sheirff of the fees by whi<m he 
formerly was remunerated by the party for sum- 
moning the special jurors. — Bennett v, Thomp- 
son (1866), 0 E. A; B. 083 ; 27 L. T. O. S. 202 ; 
2 Jur. N. S. 613 ; 4 W, R. 014 ; 119 E. R. 1018. 
Annotalion : — Mentd. Knapmau r. Pryor (1857), 26 L. J. 

Ex. 143. 

643. Special Jury of City of London — Exemption 
from serving outside the City — Waiver of privilege.] 

— Lockykr r. East India Co. (1701), 2 Wlls. 
130; 95E. R. 728. 

044. Practice on order for — Transfer to 

commercial list.] — Where a cause is to bo tried 
with a special jury of the City of London it should 
bo transferred to the Commercial last, A all inter- 
locutory applications after its transfer should be 
made to the judge in charge of such list. — B arnes 
r. I.AWSON (1911), 10 Com. Cas. 74. 

645. In what proceedings allowed — Writ of 
inquiry before sheriff to assess damages.] — Whore 
it appears that a common jury is improper to 
assess damages on a writ of inquiry before the 
sheriff, the ct. will direct the sheriff to summon 
a jury to bo taken from the special jury book. — 
Price v . Williams (1830), 5 Dowl. 100. 

Annolatum : — Reid. Vickery v. L. B. A 8. 0. Ry. (1870), 

L. U. 5 C. P. 105. 

646. Special Jury cause tried by common jury 
— Ground for new trial.] — A common jury being 
returned instead of a 8i)ecial jury, is no cause for 
a new trial. — A non. (J701), 12 Mod. Rep* » 
88 E. R. 1525. 

647. .] — Where a common jury panel 

was reiurned, tog(‘ther with a special jury panel, 
A no si)ecial juryman appearing, the cause was 
tried by a common jury, tlie trial was set aside. — 
Holt r. Meddowcroft (1810), 4 M. A 8. 407 j 
105 E. R. 907. 

Annotations Haldane r. Beauclerk (1849), 3 Exch. 

058 : Ilingland r. LowndeR (1803). 16 C. B. N. S. 173. 

Reid. Irwin v. Grey (1865), 14 W. U. 208. Mentd. Lycott 

V. Tenant (1838), 4 Bing. N C. 168; Ildcrton v. Burdo 

(1848), 12 L. T. (). H. 126 ; Klngflland v, Lowndes (1803), 

3 New Rep. 84. 

043, ,] — Davis v, Newton (1850), 

15 L. T. O. a 111. 


such verdict has boon entered np, 
the judge cannot subsequently grant 
a new trial upon affidavits of some of 
the Jurors stating that the verdict so 
given was not the verdict of the Jury. — 
H. r. Caiiroll (1880), 12 V. L. R. 
8.59.— AUS. 

n, ETplanaiion of verdict.] — 

Affidavits of jurors refused to be 
received stating that they found deft, 
was not iu a proper state of mind to 
understand the need, A intended to 
assign that as a reckson for their 
verdict. — Babbit v. Cowperthwaitk 
(1850), 8 N. C. K. (3 All.) 373.— CAN. 

b, Dis9eniino juror.] — An 

affidavit of a dissenting Juryman in 
relation to what passed between the 
dissenter A his fellow -Jurymen is 
objectionable, A should not be received 
on motion for a new trial. — Bennett 
V. Smith (1877), 17 N. B. R. (1 P. A B.) 
27.— CAN. 

0 . Opinion after trial that 

verdict incorrect. 1 — Where a verdict 
had been found for pltf., the ct. refused 
a rule ntai for a now trial, upon the 
affidavit of two Jurors that they had 
examined the premises since the trial, 
A were satisfied that the verdict was 
incorrect. — Purdon v. Playfair 
(1800). 20 U. C. R. 282.— CAN. 

d Affidavit of Aranger — That ver- 


dict derided by lot .] — On a motion for 
a now trial, an affidavit stating that 
one of the jurymen had informed the 
deponent that the verdict was decided 
by lot will not bo received. — Hodgson 
V Cauh (1847), 5 N, B. R. (3 Kerr) 
499.— CAN. 

e. As to grounds of verdict .] — 

The ct. will not act upon affidavits 
Htating conversations \vlth one of the 
Jury, after the trial, respecting the 
gi'ounds of their verdict. — Jonkh v. 
Dlff (1848), .5 U. C. R. 143.— CAN. 

PART VII. SECT. 20, SUB-SECT. 1. 

646 I. Special jury cause tried by 
common jury — Ground for new trial ,] — 
Where, on a ventre to a coroner, a 
special Jury was struck, but the 
coroner neglected to summon them, 
A the cause was tried by a common 
Jury, deft, objecting, but afterwards 
entering Into his defence, A pltf. 
obtain^ a verdict : — Held : the ver- 
dict was irregular, A the defence made 
under protest did not operate as a 
waiver. — McMartin e. 1*owell (1840), 
3 Ont, Dig. 4820.— CAN. 

64611. .1 — Bradbury v. 

Baillie (1849), 6 N. B. R. (1 All.) 427. 

—CAN. 

1. Special jury improperly struck. 


? 

“Whore a special Jury was improperly 
struck, but ueft.’s attorney was present 
A ina<lo no objection i—lfeld : no 
ground for a new trial. — Shipman v, 
Bkiimingham (1837), 5 O. 8. 442. — 
CAN. 

g. Whether appearance of wiinesHS 
nceesnary — Stenographic report of evi- 
dence.]— MnLKOV V, iNBUriANOK Co. 
OF North Amerioa (1901), 34 N. 8. R, 
88.— CAN. 

h. Special jurors from contributory 
counties —How selected.] — ll. v. POOLK 
(1883), 15 Ck)X,C. C. 368.— IR. 

k. In what proceedings allowed — 
Where expert evidence adduced .] — 
Carmichael v. Johnston (No. 2) 
(1899), 17 N. Z. L. U. 073.— N.Z. 

l. — Henderson v. 

Allan (1899), 17 N. Z. L. R. 319.— 

N.Z. 

m. .] — Maitland v. 

Howdbn (1809), 17 N. Z. L. R. 727.— 

N.Z. 

n. .) — In all cases whore 

export evidence on matters of a 
technical character is required a special 
Jury should be given it applied for. — 
Meter v. Gilmer (1899), 17 N. Z. 
L. R. 771.— N.Z, 

0. j — CJhadwiok V. 
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Sect. 20.— Special juries : Suh-secls, 1, 2, 3, 4 <fc 6.] I 

(^ 49 . .] — Wld: before C. L. P. Act, ' 

wheD a special jury has been moved for by a deft., 
& struck & reduced, pltf. must simimon the 
special jury, if they are not summoned by deft. 
Although deft.’s omission appears from circum- 
stances to be wilful, & his conduct pves reason 
to suppose that he abandons his special jury- A 
trial by common jury in such case was set aside 
for irregularity. — M ontague v. Smith (1861), 17 
Q. B. 688 ; 21 L. J. Q. B. 73 ; 18 L. T. O. S. 106 ; 
16 Jur. 40 ; 117 E. R. 1446. 

Annotation: — BeM. Irwin v. Grey (1865), 19 C. B. N. S. 

686. 

950 . Cause heard as undefended cause 

— Ground for new trial.] — Where a cause was 
entered as a special jury cause, but was taken 
in doft.’s absence & tried by a common jury, as 
an undefended cause, the ct. set aside the trial 
& verdict, with costs. — Hague v. Hall (1843), 6 
Man. & G. 693 ; 6 Scott, N. R. 705 ; 134 E. R. 
739. 

Annoiailon Reid. Irwin v. Grey (1866), 19 C. B. N. S. 

686. 

651. .] — Deft, having obtained 

a rule for a special jury, & had the jury nominated 
& reduced, a day was fixed for trial. When the 
appointed day an*ived, it was found that no 
special jury process had been carried in : the 
cause was accordingly tried by a common jury as 
undefended, & a verdict given for pltf. The ct. 
set aside the verdict as irregular. — Haldane v, 
Beauclehk (1849), 3 Exch. 668 ; 6 Dow. & L. 
042 ; 18 L. J. Ex. 227 ; 13 L. T. O. wS. 104 ; 13 
Jur. 326; 154 E. R. 1009. 

Annotah'onft : — Folld. Montague v. Smith (1851), 17 Q. B. 

688. Retd. Doe d. Ashburnhain v. Michael (1861), 16 

Q. B. 020 ; Irwin v. Grey (1866), 19 C, B. N. S. 585. 

652 . Through default of party — Omission 

to give notice. J — Where deft, obtains a rule for a 
special jury, in a town cause, but omits to give 
notice to the sherilT under C. li. P. Act, s. 112, 
that the cause is to be tided by a special jury, in 
the absence of a special jury, the cause may, under 
0, L, P. Act, s. 113, bo tried by a common jury. — 
Cawley v, Knowles (1861), 16 0. B. N. 8. 107 ; 


- Olaudet v. Prlnoe (1867), L. R. 2 Q. B. 

406. 

Special Jury made up from common Jury panel.] 

—See 1825 Act, s. 37. 1870 Act, b. 19 (2). 


Sub-sect. 2; — Qualifications op Special 
Jurors. 

See 1870 Act, s. 6 ; Rating & Valuation Act, 
1925 (c. 90), 8. 20 (1). 

658. Merchant — Includes shopkeeper.] — Hamond 
I V. Jethro (1611), 2 Brownl. 97 ; 123 E. R. 836. 
Annotation: — ^Reld. Buokloy v. Barber (1851), 20 L. J. Ex. 
114. 

654. Manufacturer distinguished.] — A 

merchant of or in an article is one who buys & 
sells it, & not the manufacturer selling (Bram- 
WELL, B.). — JossELYN V, Parson (1872), L. R. 
7 Exch. 127 ; 41 L. J. Ex. 60 ; 26 L. T. 912 ; 
36 J. P. 465 ; 20 W. R. 316. 

Annotation .•—Reid, hovell & Christmas v. Wall (1910), 
10.3 L. T. 688. 

655. Who are esquires — Whether retail trades- 
man may be.] — Pltf. moved to set aside the special 
jury panel, on the ground that twenty-six of the 
persons named therein were retail tradesmen, 
& therefore not entitled to the addition of esquire ; 
— Held : as the affidavit did not negative the 
qualification of the jurors excepted to, the ct. 
could not interfere. — F airman v, Ives (l^li^)» 1 
Chit. 85. 


Sub -SECT. 3. — The Application for Special 
Jury. 

See, now, R. S. C. Ord. 36, r. 9, 

656. Grounds for granting or refusing — Crown 
interested in defendant’s estate.] — The subject’s 
right to try a case by a special jury is not ahected 
by any suggestion of the Attorney or Solicitor- 
General, without affidavit, that the Crown is 
interested in deft.’s estate, though that suggestion 
would be sufficient to obtain a trial at bar. — 


Petonk Corpn. (1908), 23 N. Z. L. D. 
943.- N.Z. 


p, J — Ahucroit V. 

Cable & Co. (1904), 23 N. Z. L. It. 
623.— N.Z. 

Q, ] — CDA WORTH* 

Musteiw (1904), 24 N. Z. L. U. 223.— 

N.Z. 


r. .] — Australian Fine 

Arts Stuiuo c^o. v, Viotoria In- 
surance Co. (1906), 26 N. Z. L. It. 66. 


t. - .] — A spoolal urj 

granted In an action for wrongfu 
dlsniieHul by a jouiiiaJist on the gromic 
that export knowledge was requirec 
as to the diiRoulty of journalists obtain 
Jng employment, they being In i 
peculiar position in that respect.— 
JENKINBON V. NKW ZEALAND TiMBt 
Co. (1906), 26 N. Z. L. K. 160. — N.Z. 

~ •] — Bradshaw v 

Struthkrs & Co» Ltd. (1907) 
26 N. Z. L. R. 1206.— N.iS. 

b. — — .1 — An order for i 

speoiiU Jury will be made In an actloi 
for the recovery of fees by a dul: 
registered medical practitioner, a 
exp^ evidence must be adduced t< 
enable the question of the reasonable 
ness of the charges to be determined.— 
McCarthy v. White (1912), 32 N. Z 
L. R. 192. — N.Z, 


TKLTON Times Co 
N. Z. L. R. 1125.— 


-Newell v. Lyt- 
., Ltd. (1918), 32 
N.Z, 


d. Employee prosecuting em- 

ployer — Libel action .] — Doft.’s appli- 
cation for a special Jury refused in an 
action for ilbel brought by an employee 
against his employer. — S oott v. Kirk- 
(’ALDIB (1888), 0 N. Z. L. R. 272.— 
N.Z. 

e. — The fact that an 

action la brought by an employee 
against his employer does not prevent 
n Hj)oclal Jury bofng granted. — Osten 
y. Dunedin Corpn. (1906), 26 N. Z. 
L. U. 905.— N.Z. 

. Large sums involved — 

One party a bank .] — A special Jury 
will be granted In a ease where the 
sums Involved are large : &, where one 
of the parties to the actiun is a bank, 
the objection that the special Jury 
would be drawn from a class over 
which the bank might be supposed to 
exercise considerable Influence oemnot 
bo sustained. — Steele v. Bank of 
New Zealand (1899), 16 N. Z. L. R. 
68.— N.Z. 
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g. Employee of stockholder of in* 
corporated company — Where company 
party to action .] — The fact of a man 
being In the employment of a stock- 
holder of an incorporated co. does not 
disqualify him from serving as a special 
iurymaa in the trial of a case to which 
the 00 . is a party. — Fredericton 
Boom Co. r. McPherson (1870), 13 
N. B. R. (2 Han.) 8.— CAN. 


h. Ratepayers — Action against muni- 
cipal council .} — Biggar v. City op 
Victoria (1898), 6 B. C. R. 130. — 

CAN. 

k. Merchants interested in in- 
surance companies — Action against in- 
surance company .] — An objection to an 
order for a special jury on the ground 
that the special jury was alleged to 
consist chiefly of merchants, a majority 
of whom are Interested In insurance 
008 ., not sustained. — Staunton v. 
Liverpool & London & Globe 
Insurance Co. (1893), 12 N. Z. L. R. 
370.— N.Z. 
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l. Grounds for granting or re- 
fusing .] — It is not necessary to give 
any reason for requiring a special 
jury. — M oihons Bank r. Robertson 
(1888), 6 Man. L. R. 343.— CAN. 

m. .] — A oertlfloate for a 

speolai Jury will not he granted unless 
it is shown that a common Jury cannot 
adequately pass upon the facts in 
issue. — C^oes v. Ebquimalt & 
Nanaimo Ry. Co. (1909), 14 B. C. R. 
329.— CAN. 

n. .J — Except under very 

special oii^mstanoes, a litigant is 
entitled to have hia case tried before 
a apeoial Jury, — R. v. Allen (1890), 
8 N. Z. L. R. 700.— N,Z. 

o. .1 — Ward e. Smith (1893). 

11 N. Z. L. R, 702.— N.Z. 
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Paet VII.— Jumes of 

Duhw V. Cox (1847), 16 M. & W. 439 ; 168 B. R. 
1201 ; previous proceedings^ 8 L. T. O. S. 369. 
-4nnoto/ion Refd. Irwin t». Grey (1866), 14 W. R. 208. 

Grounds for fiTftntlng or refusing judge’s cer- 
tificate.] — See Nos. 684, 688, post, 

667. Time for application — ^Effect of delay — 
Special Jury granted on terms.] — Deft., upon certain 
terms favourable to pltf., was allowed to have 
a special jury after the cause had stood for trial 
by a common jury during a whole sitting, & had 
been twice postponed at the instance of deft. — 
Thorne v, Londonderry (Marquess) (1831), 8 
Bing. 26 ; 1 Moo. iSt 8. 62 ; 1 L. J. 0. P. 46 ; 131 
E. B. 310, 


Sub-sect. 4. — Judge’s Discretion to 
Award. 

See R. S. C. Ord. 36, r. 9. 

658. Reiusal to order — Whether interfered 
with.] — A judge at chambers having refused to 

f rant a special jury at the instance of defts., 
hough there had been no laches on their pait, 
the ct., in the absence of special grounds for so 
doing, declined to interfere with his discretion. — 
Smith v. London & 8t. Katharine's Dock Co. 
(1867), L. II. 2 C. P. 030. 

659. .] — Linscott v. Jupp (1891), 8 

T. L. R. 130, D. C. 


Sub-sect. 5. — Insufficient Number op 
Jurors. 

See 1825 Act, s. 37. 

660. Jurors not summoned — Talesman sworn 
— Not ground for new trial.] — Upon the trial of an 
information for a libel only ten special jurymen 
appeared, two talesmen were sworn on the jury. 
It is no ground for a new trial that two of the non- 
attending special jurymen mi-med in the panel 
had not been summoned, though it appeared that 
this fact was unknown to deft, until after the trial. 
— R. V. Hunt (1821), 4 B. & Aid. 430 ; 1 State 
Tr. N. S. App. 1367 ; 106 E. R. 994, 

Annotations: — ^Re!d. Falmouth v. Roberts (1842), 1 Dowl. 

N. 8. 033 ; H. v. Mellor (1858), Dears. & B. 468. 

Panel called over before 
appointed time.] — It is no ground of error, either 
in fact or in law, that all the special jurors whose 
names are on the panel to try the cause have not 
been summoned to attend. Nor is it ground of 
error that the jury panel was called over before 
ten o’clock in the morning, the hour appointed 
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for the sitting of the ct. Sd that ten special jurors 
only having appeared, the jury was made up with 
two talesmen. These are irregularities for the ct. 
to set right on motion, if any injustice has been 
sutlered from their occurrence. — I rwin v, Grjsy 
(1867), L. R. 2 H. L. 20 ; 36 L. J. 0. P. 148 ; 16 
L. T. 74 ; 16 W. R. 593, H. L. 

Annotation .—Reid. Met. Ry. t?. Wilson (1871), L. R 8 0. P. 

376. 

662. Absence of jurors — Postponement of trial.] 

— Pltf. in a special jury tithe cause, being under a 
peremptory undertaking to try at the next assizes, 
the absence of eleven special jurymen was held a 
sufficient reason for his declining to proceed, 
though a tales had been prayed, & some of the 
talesmen sworn, & the ct. on a fn^sh peremptory 
undertaking to try at the next assizes, dischargea 
a rule nxsi for judgment as in case of a nonsuit. — 
Master v. Miuneh (1822), 1 Bing. 70 ; 7 Moore, 
C. P. 367 ; 130 E. R. 29. 

6o3. Where neither party prays a tales — Verdict 
for defendant refused.] — Where, upon a special 
jury cause being called on for trial there was not 
a hill special jury, k, neither party prayed tales, 
deft, cannot aftiTwards hike down the record by 
proviso. —Pjiiij.ips r. Dance (1829), 9 B. &. (1 
769 ; 4 Man. k By. K. B. 581 ; 7 L. J. O. 8. K. B. 
338 ; 109 E. R. 286. 

Annotai^n : — Refd. Oakcley v. Ooddoon (1802), 11 0. H. 

N. S 805. 

664. Cause ordered to stand over.] — 

Deft, having obtained a special jury, the cause was 
called on for trial at the assizes for 8omei*set, 
when four special jurors only being in atttmdance, 
k pltf. k deft, refusing to pray a tales, the cause 
stood over to the following assizes. In the mean- 
time deft. b(*came a prisoner in the Fleet. The 
ct., on his application, pi'rmiiU^d the cause to bo 
tried in Ijondon, at Hie first Sittings after the tenn 
in which the application was made. — K eys v. 
Smith (1833), 10 Bing. I ; 3 Moo. & S. 338 ; 131 
E. H. 805. 

665. .] — Defts., a railway co , having 

entered into an undertaking to leave c(»rtain lands 
in tlieir then state until th(* further ()rdor of the 
ct., & pltfs. having undertaken to bring an action 
at the then next assizes, the motion of pltf. f<^r 
an injunction was ordered to stand over. The 
action was brought, k a special jury obtained ; 
but, on the jury b(‘ing called at the trial, ten special 
jurymen alone athmdod. Ea(‘h party declined 
to pray a tales, k the cause became a remanet. 
Upon a motion by defts. that the action should 
be taken as tried with a verdict for defts., k that 
defts. should be discliarged from thtdr undertaking ; 


p. ,] — Smith v. Otago Piucs- 

BY’fERIAN ChUIK'H BoaRD OF PRO- 
PERTY (1896), 14 N. Z. L. U. 568.— 

N.Z. 

q. .) — R. V. JAM3CBON & Ford 

(1826), Batt. 243.— IR. 

r. Time for application.] — An appli- 
cation for a cortiHcate for a special 

ury mu'it be made Immediately alter 
he trial. — Binkley r. Dkjardike 
(1824), Tay. 177.— CAN. 

I. Effect of delay. ] — Where deft. 

applies for a special fury he must do 
so in time to permit of the jurors 
belnK summoned, otherwise the com- 
mon jury vvll] not be held to be super- 
seded. — Cr.AVDiNAv V. Dickson (1851), 
8 U. C. R. 281.— can. 

a. New trial ordered — Whether 
teoond application necesaary. } — Pur- 
suant to an order therefor a trial was 
had with a special jury. On appeal 
a new trial was ordered : — Held : the 
order for a special jury was not 
exhausted, k a summons for a special 


jury on the new trial was unneceHsary. 
— Alaska Packers Assocn. v. 
Spencer (1905), 11 B. C. U. 138.— 

CAN. 

PART VII. SECT. 20, SUB-SECT. 4. 

b. General rale.] — The grrantinH: of 
a special jury la not as of rlKht, but 
Is a discretion to be invoked upon 
special clroumstances. — Cbanhtoun v. 
Bird tl806). 5 B. C. U. 210.— CAN. 

o. .} — Under Jury Act, 191*5 

(c. 108), 8. 59. a party to an action is 
not entitled to a special jury os of 
right. The making of an order for a 
special jiiiy is discretionary. An order 
by the referee granting a special Jury 
may be reserved In the exercise of his 
discretion by a judge. — Nemerovsky 
r. McBride, 11924) 2 W. W. H. 264 ; 
3 D. L. K. 103 ; 34 Man. L. K. 306.— 
CAN. 

d. .] — The granting of a 

special Jury is not a matter of course. 
When a case presents no apparent 


(llfllcnlty, & there arc particular 
roasons for thinking that a ipeelal 
Jury would be an unsatlsfaetonr 
trilninal, a special Jury will bo refused. 
— Uc-noN V. Mill (1896), 14 N. Z. 
L. li. 518.— N.Z. 

e. On special grounds shown.] — 
The ct. will, under peculiar clroum- 
Htances, order a special Jury cause to 
be set down for a particular day, 
upon special grounds shown, — Stalker 
V. Wirr 11853), 2 N. H. R. (James) 
107.— CAN. 

PART VII. SECT. 20, SUB-SECT. S. 

f. Talesmen.) — Talesmen may be 
sworn on a special jury. — R ankin v, 
Goddard (1858), 9 N. B. R. (4 All.) 
156.— CAN. 

g. Full number not summoned — 
Hut sufficient to try cause .] — A speotal 
Jury oaunot bo (Struck after the com- 
mission day of the assises : but It is 
no objoction to such a jury that the 
sheriff has not summonM slxte^A 
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Bed* 20 . — Special juries : Sub-sects, 6, 0 <8: 7, A, 

B.] 

— Held : it was not the course of the ct. to order 
that an action should be taken as tried ; & it 
being the fault not of pltf. alone that the action 
was not tried, the ct. declined to discharge defts. 
from their undertaking, but peremptorily ordered 
pltf. to try the action at the then next assizes. — 
Bradbury v, Manchester, Sheffield & Lin- 
colnshire By. Co. (1862), 6 De G. & Sm. 624; 
16 Jut. 1011 : 64 E. li. 1271. 

606 . Costs of first trial to follow result of 

second.] — Deft, obtained an order for a special jury, 
but when the trial came on sufficient special jurors 
were not present, & neither party prayed a tales. 
When the trial came on a second time, dfeft. ob- 
tained a verdict. 

The practice of the ct. under such circumstances 
is to allow the costs of the first trial to the success- 
ful party on the second. — Holmes v. Albright 
(1871), 26 L. T. 747. 

667. When tales may be granted — To plaintiff 
without consent of defendant.] — Gatliff v. Bourne, 
No. 267, anie. 


Sub-sect. 6. — In Criminal Causes. 

668 . Jurisdiction to order — Indictment for 
nuisance.] — Certiorari granted to remove an in- 
dictment for a nuisance, where it would be neces- 
sary to examine scientific persons at the trial, & 
to have a special jury. — K. v, London Gas Co. 
(1838), 1 Will. Well. & II. 419. 

669. At Central Criminal Court.] — B. v. 

Aspinall (1876), 89 J. P. .Jo. 80. 

670. Indictment for felony.] — There is no 

power in the ct. to order a special jury to be struck 
for the trial of a person charged with felony. — 
B. V, Mayne (1883), 32 W. B, 95, D. C, 

671 . Or treason.) — B. v. Wright 

(1904), Times, Jan. 27. 

672. Indictment for misdemeanour — In 

King’s Bench Division — Whether at bar or Nisi 
Prius.] — B. r. Wright (1904), Times, Jan. 27. 

Sec, also, No. 087, post, 

673. Grounds for granting — Evidence of 
scientific nature.] — B. t>. I^ondon Gas Co., No. 
008, ante, 

674. Whether removal to High Court by 
certiorari ordered.] — B. v, London Gas Co., No. 

008, aide, 

.] — Sec, generally. Crown Practice, Vol. 

XVI.. p. 411. 

675. Disqualification of Juror— Whether sitting 
on grand Jury.] — B. v, Sullivan, No. 192, anie, 

676. How cause heard at assizes — Whether in 
Crown or civil court.] — B. v, Wright (1904), 
Times, Jan. 27. 


Sub-sect. 7. — Costs of Special Jury. 

A, In General, 

See 1826 Act, s. 34 & 1922 Act, s. 8, ached. 

677. General rule — Party applying must pay.] — 
Special jurors are to be paid by the party who 
moved for the special jury, though to ensure a 


trial the other party may have summoned them. 
— ^Wn^oN V, Butler, Wilson v, Hoadlby (1837), 
2 Mood. & B. 78, N. P. 

678. Though other party nonsuited.] — 

— 1826 Act enacts, that the party who shall apply 
for a special jury shaU pay the costs occasioned 
thereby imless the judge before whom the cause 
is tried shall immediately after the verdict certify : 
— Held : deft, who had applied for a ^cial jury 
was not entitled to the costs of that jury, where 
the judge who tried the cause nonsuited pltf. on 
his opening. 

We must construe the term “ verdict ” in the 
Act of Parliament in its ordinary sense. Here 
there was no verdict, & consequently, the judge 
had no power by his certificate to charge pltf. 
with the costs of a special jury which was moved 
for by deft. (Lord Tenterden, O.J.). — Wood v, 
Grimwood (1830), 10 B. & C. 689 ; 6 Man. & By. 
K. B. 622 ; 109 E. B. 600. 

679. Where other party abandons 

action.] — Deft, had a special jury. Pltf. with- 
drew the record, & deft, paid the jury. The money 
paid to the special jury is not part of the costs of 
the day. — T urnbull’s Case (1824), 2 L. J. O. S. 
K. B. 93. 

680. .] — If a case be not gone 

into the judge will not certify that it was a fit 
cause to be tried by a special jury, merely because 
the declaration is for penalties to a very large 
amount, & because persons of considerable rank 
are called on their subpeenas. — O rme v. Crock- 
ford (1824), 1 C. & P. 637, N. P. 

681. .] — 24 Geo. 2, c. 18, s. 1, 

whereby the judge, by certifying that the cause 
was a proper one to be tried by a special ju^, 
may relieve the party applying for such special 
jury from the expenses, does not extend to a case 
wdiero the record is withdrawn. — C lements v, 
George (1826), 11 Moore, C. P. 610; 4 L. J. 
O. S. C. P. 192. 

682. — ^ .] — If deft, in an action 

of replevin which is made a special jury cause 
withdraws his avowries at the assizes the judge 
directs him to pay “ all costs ” that will not 
include the costs of the special jury. — B ell v. 
Tainthorp (1834), 2 Dowl. 618. 

683. .] — Where pltf., in an 

action for the infringement of a patent, after 
having given notice of trial, abandoned the action : 
—Held : deft., having obtained a rule for a special 
jury, was not entitled to liis costs thereby incurred. 
— Greaves v. Eastern Counties By. Co. (1859), 
1 E. & E. 961 ; 28 L. J. Q. B. 290 ; 33 L. T. O. S. 
162 ; 5 Jur. N. S. 733 ; 7 W. B. 4.53 ; 120 B. B. 
1171. 

Annotation: — Mentd. Middleton v. Bradley, fl895] 2 Ch. 

716. 

684. .] — In an action for calls, 

there being a special plea that the calls were to 
raise capital for an illegal amalgamation, deft, 
not appearing, the judge certified for a special 
jury, as the plea might have raised difficult ques- 
tions of fact, fit for a special jury to try. — L ondon 
Bank of Scotland v, Marshall (1865), 4 F. & F. 
1046, N. P. 

685. Party applying successful on 

general plea — Unsuccessful on special pleas.] — 

A declaration in trespass contained five counts, 


Jurore, If a suiflclent nnmlier attend to 
try the oauso. — M orvey v. Maynard 
(1836), 4 O. S. 323.~-CAN. 

PART VII. SECrr. 20, SUB-SECT. 7.— A. 

677 i. Oeneral rulr — Party applying 
must pay,\ — Kehoe v. cIreat 


Southern & Western Ry. Co. (1886). 
20 I. L. T. 27.— IR. 

h. What coats allowed — Costa in 
cauae.y—The coats of a special Jury 
are costs In the cause, not ooRt« of the 
day. — Whitehead v. Brown (1832), 
2 O. S. 379.— CAN. 


.] — Where pltf. does 
not desire a Jury, but deft, demands 
one. & pltf. asks that, If a Jury be 
ordered, it shall be a specloi one, the 
costs of such Hpecial Jury should be 
costs In the cause. — Canadian Finan 
oxEBs Trust Co, v, Ashweix, [1917] 
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to all of which deft, pleaded not guilty & not 
posaessed. A rule for a special jury was then 
obtained by pltf, ; but deft., before the trial, 
amended his pleas, & suffered judgment by default 
as to the last two counts. At the trial pltf. had 
a verdict upon the plea of not guilty, & deft, upon 
the plea of not possessed. The damages were 
^sessed at 40«. as to the last two counts. The 
judge certified for a special jury : — Held : pltf. 
was not entitled to the costs of the special jury. — 
Waters v. Howeixs (1852), 8 Exch. 244 ; siib 
nom Walters v, Howells, 22 L. J. Ex. 96 ; 20 
L. T. O. S. 114. 

Unless Judge certifies that cause proper 

for special Jury.] — See Nos. 688-695, post 

686. Jury sworn by mistake — Verdict in default 
of appearance — Verdict subsequently set aside on 
terms.] — Lane v. Eve (1876), Bitt. Prac. Cas. 
136 ; 2 Char. Cham. Cas. 65. 

See^ nowy R. S. C., Ord. 26, r. 1. 

687. Jurisdiction to certify — Not limited to 
civil cases.] — 6 Geo. 4, c. 50, s. 34, says, “ the 
judge before whom the cause is tried,” may certify 
for costs of a special jury, the use of this word 
** cause ” docs not limit the power to civil cases. — 
R. v. Pembridge (Inhabitants) (1842), 3 Q. B. 
901 ; 3 Gal. & l)av. 5 ; 12 L. J. Q. B. 47 ; 7 
J. P. 131 ; 6 Jur. 1037 ; 114 E. R. 754. 

Annoiaiims :—'menid. R. r. Clark (1844), 5 Q. B. 887 ; R. 

r. EardlKlaiid (1854), 3 E. & B. 960. 

688. Grounds for granting or refusing — Dis- 
cretion of Judge.] — It is entirely in the discrewon 
of the judge to grant a certificate for a special 
jury, & lie will do so in an action for a libel, although 
the general issue be the onlv plea on the record. — 
Oldakeh r. Wilson (1843), ‘l L. T. O. 8. 435, N. P. 

689. Sole question a question of law.] — 

Where a case turned solely on a question of law, 
<fc there was no fact in dispute between the parties, 
the judge refused to certify for the special jury. — 
Wemys r. Greenwood (1826), 2 C. 6^ P. 483, N. P. 

690. Action for libel — Special plea of 

Justification.] — SeiMc: an action for a libel in a 
newspaper is a fit ca«^e to be tried by a special jury, 
if there be special pleas of justification ; but not 
if the general issue only be ph^aded. — R oberts i\ 
Brown (1834), 6 C. P. 757, N. P. 

innniationa : — Distd. Irwin r. Nornianby (1839), 3 Jur. 604. 

Consd. Oldaker v. WilBoii (1843), 1 L. O. S. 435. 

691. General Issue pleaded.] — 

Oldaker r. Wilson, No. 688, anie, 

692. .] — Drake v. Hartcup (1853), 

21 J.. T. O. S. 91 ; 1 W. R. 352. 

698 , Action for slander — General issue 

pleaded.] — In an action of slander, in which the 
general issue only was pleaded, the judge certified 
in behalf of deft., that it was a proper case to be 
tried by a special jury. — I rwin v. Normandy 
(Marquis) (1839), 3 .lur. 601. 

694. Action for calls.] — In an action for 

calls, plea, never indebted, certificate for special 
jury refused. — H umber Iron Co. v. Jones (1865), 

4 P. F. 1047. 

695 . Other party not appearing.] — 

Ix>NDON B.ank of Scotland v. Marshall, No. 684, 
ante. 

696. What costs allowed — Amount actually i 
paid to Jury.] — Where the judge does certify that j 
the cause was proper for a special jury, the party ' 


is only entitled to the costs actually paid to the 
attending jury in ct. ; it is the constemt practice 
not to ^ow more costs. — Cursum v, Durham 
(1816), 2 Chit. 154. 

697. Full costs.] — Where the judge who 

tries a cause by a special jury certifies tliat it was 
a proper case for a special jury, the master must 
allow the full costs of the jury, whore the verdict 
is found for deft. — Buoadriok v. Clark (1823), 12 
Pnee, 154 ; 147 E. R. 684. 

698. Not included under general order for costs.] 
— ^An indictment for a nuisance was referred by 
order of Nun PriiiSy vdth power to tlio arbitrator, 
in case he should find deft, guilty of a nusiance, to 
direct what should bo done ; & in case he should 
be of opinion that, in point of law, the prosecutors 
were entitled to costs, deft, undertook to pay them. 
The arbitrator found deft, guilty ; A stated his 
opinion, that, in point of law, the prosecuioi*8 were 
entitled to costs : — Held : this finding did not, 
according to the order, entitle tho prosecutors to 
the costs of the reference or award ; as they should 
have been specially provided for ; nor the costs 
of a special jury, as they should hav’^e boon applied 
for in court according to 24 Geo. 2, c. 18, or made 
the subject of a special consent in the order of 
reference. — R. v. Moate (1832), 3 B. & Ad. 237 ; 
1 I.. J. K. B. 78 ; llOE. R. 89. 

699. Whether certificate necessary — Party apply- 
ing unsuccessful in cause.] — Whore a 8i>ecuil jury 
is summoned on deft.’s process, pltf., if ho succeeds 
is entitled to tho costs of it, without a cc^rtificato 
from the judge. — Jones v. Tobin (1837), 4 Bing. 
N. 0. 123 ; 6 Dowl. 251 ; 5 Scott, 440 ; 132 E. R. 
735. 

700. Agreement by parties for change of 

venue — Costs of change to be costs in the cause.] — 
Geeves V. Gorton, No. 703, post. 

Effect of certificate for special Jury — On costs of 
good Jury,] — Sec No. 714, post, 

B. Time for Application for Certificate, 

See 1825 Act, s. 34. 

701. Immediately after verdict — Day after trial.] 

— Refusal to certify for special jury, on applica- 
tion made tho day after tho trial. — Waggett v, 
Shaw (1812), 3 Camp. 317, N. P. 

Annotations: — Apld. Hkipper & Bklppor r. Bodkin (1860), 

2 Sw. & Tr. 1. Refa. Wood r. Urimvvood (1830), 10 

B. & C. 689 ; Geovo v, (Jlorton (1846), 3 Dow'. &: L. 48t. 

702. Within reasonable time.] — Tho 

words in 1825 Act, s. 34, requiring the judge’s 
certificate ” immediately after verdict ” moan 
that the judge shall certify within a reasonable 
time after tho verdict is pronounced. — Christie 
V, Richardson (1842), 10 M. & W. 688 ; 2 Dowl. 
N. 8, 503 ; 12 L. J. Ex. 86 ; 0 Jur. 1069 ; 152 E. K. 
048. 

Annotations: — Consd. Leocb v. Lamb (1855), 25 L. J. Ex. 

17. Expld. Barker v. Lewis & Beat, 11913J 3 K. B. 34. 

703. .] — A cause having been set down for 

trial in Middlesex & a rule obtained for a special 
jury, tho parties agreed that the venue should bo 
changed to London, & the cause tried by a special 
jury there, & that all costs occasioned by that 
arrangement should be costs in the cause. The 
cause came on for trial in London, & was referred 
to arbn., the arbitrator to have the same power to 
certify as a judge at Nisi Prim, The award was 


1 W. W. R. 459 ; 23 B. C. R. 341.— 

CAN. 

I. Judge refusing to certify— Special 
fury fee paid — lixghi of soluilor to 
rcconer from elienl ,\ — An attorney In 
entitled to recover from his client a 
suni paid for a special jury, wh^re the 
cause has been so tried with the 


client H knowledge, but the Judge has 
refused to certify.— Ear p, Jamics 
( 1866). 8 N. B. K. (8 All.) 286.— CAN 


PART VII. SECT. 20. SUB-SECT. 7.— B. 

703 I, Immediately after verdict ,} — 
An application for a certificate that a 


case was a proper one to be tried by a 
sptM’ial Jury ought to be made imnii^- 
utely after the verdict has been given. 
— Dillon v, CATFiucy (1872), 6 I. R. 
Kq. 363.— IR. 

m, On motion moved after 

trial ,} — A certificate for a special Jury 
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Beet. 20. — 8 pedal juries : Bub-sect, It B,; Bub-sscL 
8. Sect 21. PaH VI II, Sects, 1, 2 d: 3. 
Part IX,] 

made on Aug. 6, & after the first four days of the 
following teirn, the arbitrator certified for a special 
jury; — Held: (1) the certificate was too late; 
(2) the successful party was entitled to the 
additional costs of the special iury occasioned by 
the change of venue from Middlesex to London. — 
Geeves V, Gorton (1846), 16 M. & W, 186 ; 3 
Dow. & L. 481 ; 15 L. J. Ex. 169 ; 6 L, T. O. S. 
324 ; 10 Jur. 272 ; 163 E. R. 816. 

704. Three months after trial.] — 

application for a certificate for the costs of a special 
jury was not made until three months after trial. 
The ct. lield that it was bound to exercise the 
powers conferred on it by CJourt of Probate Act, 
1857 (c. 77), 8. 36, with regard to trials by jury, 
subject to the same rules as the common law cts., 
&, therefore, under 1825 Act, s. 34, refused the 
application as being too late. — Skipper Skipper 
V. Bodkin (1800), 2 Sw. & Tr. 1 ; 2 L. T. 636 ; 24 
J. P. 344 ; 8 W. 11. 580 ; 104 E. K. 890 ; sub nom. 
Skipper v. Skipper, 29 L. J. I*. M. & A. 133. 

705. .] — At the trial of a probate 

action, in Jan. 1890, pltf. obtained a verdict on 
every issue, including that of forgery. The judge 
liad loft the building at the time the verdict was 
given, tJie following morning, upon the applica- 
tion of pltf.’s counsel, he gave judgment in accord- 
ance with the findings of the juiy, but counsel 
omitted to ask for a certificate for a special jury. 
Ujion application, in Apr. 1890, for the certificate ; 
— Held : the application must be refused. — 
Websi’er V. Appleton (1890), 62 L. T. 704. 
Annutaiion : — Eeid. Barker r. LowIb & Peat, 11913) 3 K. B. 

34. 

706. .] — Applications for a certificate for 

a special jury should be made to the judge 
immediately after trial. — Griffiths v. Griffiths 
(1898), 14 T. L. K. 184. 

707. Unless special circumstances pre- 

vent application.] — The certificate which may 
be granted under 1826 Act, s. 34, by the judge 
trying an action that it is “ a cause proper to be 
tried by a special jury ” can only be granted 
immediately in sequencer of time alter the verdict, 
unless th(‘re are sfme special circumstances which 
pr<ivent the certificate being then applied for or 
granted, in which case the certificate must be 
obtained at the first reasonable opportunity. 
The judge may, howevt'r, expressly reserve his 
decision Sl grant the certificate at a later date, 
when he has made up his mind, nu7ic pro tunc. — 
Barker v. Lewis & Beat, [1913] 3 K. B. 34 ; 82 
L. 3. K. B. 843 ; 108 L. T. 941 ; 29 T. L. R. 565 ; 
57 Sol. Jo. 577, 0. A. 

708. Decision reserved by Judge.] — 

Barker v. I^wis Peat, No. 707, ante. 

709. Effect of delay — Delay capable of 

explanation.] — A ceitificate granted by the judge, 
to warrant the allowance of costs of a special jury, 
given by him after he had left the assize town, 
is unavailing against the positive words of 1825 Act, 
which requires it to be given “ immediately after 
the verdict ; ” Si the ct. cannot receive any 
explanation why it was not so given. — Upton v. 
Longworthy (1830), 8 L. J. O. 8. E. B. 302. 

710. Application granted verbally — Delay 

In signature.] — A cose was tried by a special jury, 
who retired, & while another cause was going on, 
brought in a verdict for deft. Deft.’s counsel 


immediately applied for a certificate for a special 
jury, imder 1825 Act, s. 34 ; &- the judge verbally 
granted the application. The associate thereupon 
mdorsed the certificate on the record, but, owing 
to the hur ry occasioned by the trial of the other 
cause, & to the departure of the judge from the 
assize town very soon after, he did not obtain the 
judge’s signature to the certificate. The Judge 
afterwards signed the certificate in the interval 
between the £^t & second attendance for taxation 
of costs, which took place almost immediately after 
the poaiea was delivered to deft. : — Held : the 
signature was too late ; & the ct. set aside the 
certificate. — Grace v. Clinch (1843), 4 Q. B. 606 ; 
3 Gal. & Dav. 691 ; 12 L. J. Q. B. 273 ; 1 L. T. 
O. 8. 144 ; 7 Jur. 676 ; 114 E. R. 1026. 

Annotations : — ^FoUd. Leech v. Lamb (1856), 11 Exoh. 437. 

Consd. Skipper & Skipper Bodkin (1860). 2 Sw. & Tr. 1. 

Refd. Barker v. Lewis & Peat, [1913] 3 K. B. 34. 

711, .] — A cause was tried by a 

special jury at the Spring assizes 1856, Si a verdict 
found for deft. Deft.’s counsel then asked the 
judge to certify for the special jury, & he consented, 
but the associate omitted to indorse the certificate 
on the record. In the foUowing term, a rule nisi 
was obtained for a new trial, which was not dis- 
posed of until Trinity vacation. On taxation of 
costs it was discovered that the certificate was not 
indorsed on the record, & on application to the 
judge on Aug. 14, he signed the certificate : — Held : 
the certificate was too late, & the ct. set it aside. 

When a statute requires an act to be done 
immediately, I do not see how we can construe it 
to mean that the act may be done some weeks 
afterwards (Pollock, C.B.). — Leech v. Lamb 
(1865), 11 Exch. 437 ; 26 L. J. Ex. 17 ; 26 L. T. 
O. 8 . 107 ; 1 Jur. N. 8 . 1176 ; 156 E. R. 902 ; 
sub nom. Leach v. Lamb, 4 W. R. 99. 

Annotation : — Refd. Barker v. Lowis Sc Feat, [1913) 3 K . B. 

34. 

712. Pending trial of special case.] — 

A cause came on for trial before Wilde, C.J., on 
Dec. 13, 1848, when a verdict was taken for pltf., 
subject to a special case. Upon the argument 
of the special case, on June 11, 1850, which was 
after Wilde had ceased to be a judge of this ct., 
the ct. directed a non-suit. On Sept. 12, the 
following indorsements were made upon the Nisi 
Prius record : “I certify that this was a fit &; 
proper cause to be tried by a special jury. Thomas 
Wilde.” ” It was assented to at Nisi Prius, that, 
in the event of judgment being for deft., I should 
certify for the special jury ; which I have accord- 
ingly done nunc pro tunc. ‘ Truro.’” The ct. 
refused to set aside the certificate, as being informal 
or too late. — Serrell v, Derbyshire, etc. 
Ry. Co. (1851), 10 0. B. 910 ; 17 L. T. O. S. 78 ; 
138 E. R. 360. 


Sub-sect. 8. — Discharge. 

713. Same special Jury to try several cases on 
same question — Court dissatisfied with verdict on 
first case,] — If the same special jurymen are 
struck to try several causes on the same question, 
Si the ct. being dissatisfied with the verdict in the 
first, direct it to abide the event of another cause, 
they will also, on motion, discharge the same special 
jurymen from trying the second cause. — Don- 
caster CoRPN. V. Cob (1811), 3 Taunt. 404 : 128 
E. R, 161. 


oau be given after a nonsuit has been trial, — O'M xara v. Weixington n. Whether on appeal.] — Bank of 
granted on a motion moved alter tbe Uobpk. (No. S) (1898), 18 N. Z. L. H. New Zealand v. Fleming (1899), 18 
trial, pursuant to leave reserved at tbe 110. — ^N.Z. N. Z. L. H. 1. — ^N.Z. 
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Sect. 21.— G(XH> IURIES. 

714. Whether a special Jury.] — (1) The costs 
of a good jury upon execution of writ of inquiry 
under 8 & 9 Will. 3, c. 11, not allowed, although 
the judge certify that it was a proper cause to be 
tried by a specif jury. 

(2) A good jury is not a special jury witl^ the 
moaning of the several Acts on the subject of 
juries. The practice has been invariably to dis- 
allow the extra expense of a good jury upon the 
execution of a writ of inquiry {per CuR.). — Calvert 
V. Gordon (1828), 3 Man. & Ry. K. B. 124. 

715. When ordered — On inquiry before 
secondary — Action against railway company for 
negligence.] — A judge’s order was obtained by 
pltfs. for a “ good jury,” on an inquiry More 
the secondary, in an action against a railway 
CO. for negligence. Sc the sherilT, in accordance 
with the uniform practice since the passing of 
1825 Act, returned a jury selected from the list 
of special jurors. They were paid each one guinea ; 
Sc the master, on taxation, allowed the payment : 
— Held : such payment was reasonable Sc sanctiontjd 
by practice. Sc it was properly allowed by the 
master. — Vickery v, London, Brighton, etc. 
Ry. Co. (1870), L. R. 5 0. P. 1(55 ; 39 L. J. 0. P. 
109 ; 22 L. T. 270 ; 18 W. R. 549. 

Annntaiion FoUd. Vines r. L. B. & S. C. Ry. (1870). 

L. T{. 5 Exch. 201. 


716. .] — ^The amount of special 

jury fees paid to a ” good jury ” at the trial l^fore 
the secondary of the sheritls of London of a writ 

master of tliis ct. on t^ation of pltf.’s costs. — 
Vines v. London, Brighton Sl, South Coast 
Ry. Co. (1870), L. R. 6 Exch. 201 ; 39 L. J. Ex. 
176 ; 22 L. T. 448 ; 18 W. R. 814. 

On inquisition of lunacy.] — See Lunatics. 

717. Costs of — On writ of Inquiry — Effect of 
judge certifying for special jury.] — Calvert v. 
Gordon, No. 714, ante. 

718. .] — Since Reg. Gen. Hil. 1832, 

No. 101, a charge for a good jury on an inquiry 
is allowed. — Wilkinson v. Malin (1832), 1 Cr. Sc 
M. 237 ; 3 Tyr. 256 ; 149 E. H. 388. 

Annotation : — Folld. Vickery v. L. B. etc. Ry. (1870), L. R. 
5 C. P. 165. 

719. .] — Vickery i\ liONDON, 

Brighton, etc. Ry. Co., No. 715, atde. 

720. .] — Vines r. IjOndon, Brkuiton 

Sc South Coast Ry. Co., No. 71(5, ank'. 

721. On what scale.]— V ickery v. London, 

Brighton, etc. Ry. (k^., No. 715, ante, 

722. .] — Vinks v. London, 

& South Coast Ry. Co., No. 71(5, ante. 


Part VIII. — Juries Specially Constituted. 


SEcrr. 1.— IN INFERIOR COURTS OF CIVIL 
JURISDICnON. 

See Administration of Justice Act, 1925 (c. 28), 
s. 19. 

County courts.] — See, generally. County Courts, 
Vol. Xlll., pp. 499, 500. 

Admiralty actions,] — iS'cc AumRAi.TY, Vol. 

I., pp. 248, 249, Nos. 1764, 1765. 

Probate actions .] — See Executors, Vol. 

XXIII., p. 121, No. 1183. 

Misconduct or bias of Jurors — As ground for 

transfer of action .] — See County Courts, Vol. 
XIII., p. 495, Nos. 445, 447. 

Other Inferior courts.] — Sec, generally, Courts, 
Vol. XVI., pp. 194 et seq» 


Sect. 2.— UNDER LAND CLAUSES CONSOLIDA- 
TION ACT, 1845. 

See, generally, Comi’U1.sory Purchase, Vol. XI., 
pp. 203 ei seq. 

Jurisdiction of Jury.]— /S'rc (k)MPULS(>Ry Pur- 
chase, Vol. XI., pp. 185 (i seq. 

Time for summoning jury.] -See Compulsory 
Purchase, Vol. XL, p. 170, Nos. 480, 481. 

Time for Issue of warrant- -After entry on lands.] 
—See Compulsory Purchase, Vol. XL, p. 225, 
Nos. 1112-1116. 

Acquisition for land drainage —Form of warrant.] 

— See Compulsory Purchase, Vol. XL, p. 298, 
No. 2299. 

Sect. 3.— IN THE MAYOR'S AND CITY OF LONDON 
COURT. 

See Mayor’s Sc City op Iaindon Court. 


Part IX.—Payment of Jurors. 


See 1825 Act, s. 35. 

723. Right to payment — Jurors summoned — 
out case settled.] — After venire returned & jury 
summoned, if the parties agree & do not counter- 
mand the summons, the jurymen who appear shall 
have their usual charges. — Caldicot v. Pembroke 
(Earl) (1682), 2 Show. 248 ; 89 E. R. 920. 

Annotaiion: — Reid. Vickery v. L. B. etc. Ry. (1870). L. R. 
6 C. P. 166. 


724 . After jury sworn.] — 

I Anon. (1914), 49 L. .To. 134. 

725 . Whether entitled to expenses -- Jury 

summoned from a distance.] — R. v. Pinnby, No. 
462, ayite. . . ^ , 

726. Amount of payment.] — The ct. was also 
informed that pltf. after the verdict h^ paid the 
jury £4 a man whereas tlie rule of ct. is that they 
coming but out of Hertfordshire should have but 


PART IX. 

7281. Amount of payment.] — A 
special juror Is eatltiod to 12 for eaoh 
day’s attendance at ot. whether he 


pves or not. Sc whether in order to 
tend ot. he travels from his place of 
sldenoe or not ; if he so travel!* ho is 
itltlod to mileage.— rAYLOR v. Drakk 
»03), 9 B. O. R. 64.— CAN. 


o. Verdict for defendant (tn in- 
outsifion.)— Where the verdict Is for 
deft, under a writ de proprUtaie 
probanda, jury fees are taxable as part 
of his costs ot the inquisition. — H alr 
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JXTBIES. 


20«. a man. — Cotton v. Daintby (1669), 1 Vent. 
29; 86B. R. 21. 


.Amvolati^ Mentd. Meriton t>. .^teveng (1741), WUles, 
871 ; Hambly ». Trott (1776), 1 Oowp. 371 : Sampson 
tr. Brown (1802), 2 East, 439. 


727. Good Jury.] — Vickery v. London, 

Brighton, etc. By. Co., No. 716, anU. 


Payment on view.] — See Begulfle Generales, 
Hilary Term, 1853, r* 49. 

Coroner’s Juries .] — See Coroners, Vol. XIII., 
p. 260, No. 413 ; Coroner’s Act, 1887 (c. 71), s. 26. 

In county courts .] — See County Courts Act, 
1888 (c. 43), 8. 101; County Courts Act, 1919 
(c. 73), 8. 22 (1) ; C. C. R., Ord. 22. r. 1. 


Part X. — Relief 

See 1826 Act, ss. 40-42 ; 1870 Act, s. 19 ; 
Central Criminal Court Act, 1834 (c. 36), s. 4 ; 
Lands Clauses Consolidation Act, 1845 (c. 18), 
s. 57 ; Municipal Corporations Act, 1882 (c. 60), 
s. 186 (6) ; County Courts Act, 1888 (c. 43), 
8 . 102 . 


after Service. 

728. Jurisdiction to grant.] — R. v. Jameson 
(1896), as reported in 12 T. L. R. 651, 680. 
Annotations : — Mentd. R. t. Audley, [1007] 1 K. B. 383; 
R. V. Stride & Millard, [1908] 1 K. B. 617 ; R. r. Porter 
(1909), 3 Or. App. Rep. 237 ; R. v. Crewe, Exp. Sekfirome, 
[1910] 2 K. B. 676 ; Coldingham Parish Council v. Smith, 
[1918] 2 K.B. 90. 


Part XI. — Offences in Connection with Juries. 


Sect. 1.— BY JURORS. 

See 1825 Act, ss. 38, 63, 64 ; 1862 Act, s. 12 ; 
1870 Act, s. 20. 

729. Giving a verdict without being agreed.] — 

(1) If a jury give a verdict without being agreed, 
they shall be fined. 

(2) Jurors fined for giving a collusive verdict. — 
Watts v. Brains (1600), Cro. Eliz. 778 ; 78 
E. R. 1009. 

AnnoicUfons .‘--As to (1) Distd. Bnahell’s Case (1070), Vauprh. 

136. Generallv, Mentd. R. v. Mawprridjfo (1706), Kcl. 119. 

730. Giving collusive verdict.] — Watts t». 
Brains, No. 729, ante* 

731. Wrongfully serving as grand Juror- When 

not returned on the panel — With malicious 
intent.] — S., who was not returned by the 
sheriR on the grand inquest, by confederacy with 
the clerk who read the panel, procured llimself 
to be sworn of the grand inquest, with intent to 
indict his neighbours maliciously ; A accordingly 
did upon liis own knowledge, as he pretended, cause 
several to be indicted on divers penal statutes, for 
which he was indicted on 11 Hen. 4, c. 9, by which 
statute it is provided, “ that no indictment shall 
be found by any persons named to the justices 
without due returns of the sherilT, etc. ; A if any 
indictment be made in any point contrary, such 
indictment shall be void ; ” A found guilty : — Held : 
(1) Justices of Assize had power to punish this 
offence ; (2 ) S. was an ofl’ender within 1 1 Hen. 4, c. 9. 
--Scarlet’s Case (1612), 12 Co. Rep. 98; 77 
E. R. 1873. ^ 

AnnotaHon .'-—Oencrally, Reid. R. v. Marnh (1837), 6 Ad. & 

El. 230. 

782. Refusal to present.] — Two of the jury of 
a leet refused to make a presentment that fhey 
paid 10s. for the certainty of loet ; the steward 
imposed a fine of £6 upon them, A the lord dis- 


trained for the fine, A pro cerio leice. Upon 
replevin brought : — Held : the fine imposed upon 
the jurors jointly was not lawfully imposed ; it 
ought to have been severally assessed. — Godfrey’s 
Cask (1614), 11 Co. Hep. 42 a; 77 E. R. 1199; 
sub nom, Buixen v, Godfrey, 1 Roll. Rep. 73. 
Annotations : — Reid. DavidHon v. MoRcrop (1801), 2 East, 

66. Mentd. Hungerford v. Havelnnd (1627), Beul. 180; 

(IripB V. Inglodow (1702), 7 Mod. Rep. 87 ; Smith v. 

OibHon (1735), Loo temp. Hard. 271 ; Moir v. Munday 

(1755), Say. 181 ; HerrioB r. Jamieson (1794), 6 Term Rep. 

.553 ; Morgan v. Brown (1836), 4 Ad. & El. 515 ; Kemp 

V. Neville (1861), 10 C. B. N. S. 623. 

733. Juror absenting himself.] — If, after the 
jury sworn A departed from the bar, one of them 
wilfully goes out of town, whereby only eleven 
remain, these eleven cannot give any verdict 
without tlic twelfth, but the twelfth shall be fined 
for his contempt, A that jury may be discharged A 
a new jury sworn A new evidence given A the 
verdict taken of the new jury. — Hanscom’s Case 
(1639), 2 Hale, P. C. 296. 

Annotation: — Reid. R. r. Mcllor (1858), Dears. A B. 408. 

734. .] — R. V. Macrae (1892), TimeSy 

Nov. 19. 

735. Without leave of court — Through 

illness.] — R. i\ Bhoder, etc. (1894), TimeSy 
Feb. 12. 

736. Personation.] — Anon. (1641), No. 753, 
post. 

See, generally y Contempt of Court, Vol. XVI., 

p. 18. 

737. Verdict contrary to evidence & direction.] 
— Bushell’s Case, No. 661, ante, 

738. Failure to attend as juror — Through 
residing away from London.] — A fine, for not 
attending as a special juror at the Court of Common 
Pleas, at Westminster, having been imposed upon 
a gentleman, having a house in London A 


V. Hjlvaud (1891), 31 N. B. R. 

CAN. 


87.- 


p. Acfreement by parties to pai 
aeMUioncU fees .] — During a lengthened 
trial at nisi prius the parties by theh 
attorneys agiwd in writing that the 
jpors should be paid in addition tc 
the sum they receive from the govern- 
ment the sum of tSO between the twelve 
for ^oh day they might bo engaged 
In the trial Inclusive of the past days 


of tlie trial : — Held : this agreement 
waa illegal & void & judgment was 
entered for deft. — G lass v. Mabtin 
(1866), 3 W. W. A’B. 117.— AUS. 

q. Two cases between same parties 
— Tried by same jury ,] — Where two 
separate cases between the same parties 
ore. by consent, tried by the same jury, 
v^hioh brings In two separate verdicts, 
the jury is entitled to separate fees 
for the two cases. — G illandebs 


Brotheks V. Reeves (1003), 23 N. Z. 

L. R. 417.— N.Z. 


PART XL SECT. 1. 

r. liemission of fines ,] — The ot. will 
in certain oases relieve jurors from 
fines imposed on them at nisi prins, 
after the fine has been levied by the 
sheriff. — He Cole, lie Mallory (1843), 
6 O. S. 426,— CAN. 
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Part XL— Oprencbs in Connection with Juries. 


Brighthelxnstone, but who resided the twelve 
months preceding at Brighthelmstone, the ct. 
refused to remit it . — Ex p. Clarges (1827), 1 
Y. & J. 399 ; 4 Dow. & By. M. C. 274 ; 148 
E. R. 726. 

739 . Juror abroad.] — Where the party 

summoned, on a jury, had let his house, & was 
abroad, which fact was communicated to the 
summoning officer, the ct. remitted the fine. — 
Ex p. Ford (1827), 1 Y. & J. 401 ; 4 Dow. & By. 
M.C.275; 148 E. R. 727. 

740. Summons left at wrong house J — 

Where the summons to attend on a special jury 
liad by mistake been left at a wrong house, the 
ct. remitted the too, but required the affidavit 
of the summoning officer to that fact. — Ex p. 
Brown (1827), 1 Y. & J. 401 ; 4 Dow. & By. M. O. 
276 ; 148 E. B. 727. 

741 . Jurors of county in which cause did 

not arise.] — Where an issue was directed by a ct. 
of equity to be tried at bar by a specuJ jury of a 
county in which the cause did not arise, the ct. 
fined those special jurors who did not attend, it 
being proved that they were duly summoned. — 
Layburn V. Crisp (1838), as reported in 8 C. & P. 
397. 

Annotations : — Mentd. E\ans v. Rees (1839), 10 Ad. A El. 
isi : Thompson i*. Daniel (1853), 10 Hare, 296 ; Mills 
V. ColchuHter Corpn. (1807), L. R. 2 C. P. 476 ; Woodham 
V. Peterson (187U 25 L. T. 20. 

Verdict improperly arrived at.] — Sec Part VII., 
Sect. 10, sub-sect. 3, F., atiie* 

742. Eating or drinking.] — If jurors eat & 
drink at their own expense after their departure 
from the bar & before verdict, the verdict is not 
void, but the jurors can be fined. Semblc : 
otherwise if they eat & drink at the expense of the 
parties. — H all v. Vaughan (1595), Moore, K. B. 
599 ; 72 E. B. 784. 

Annotation : — Reid. King: v, Burdett (1696), 2 Salk. 645. 

743 . .] — If jurors before verdict eat at 

their own costs they shaU be fined ; if at the costs 
of the party, the verdict is void. — HAREBO'rrLE v. 
Placock (1604), Cro. Jac. 21 ; 79 E. B. 17. 

.] — SeCf now, 1870 Act, s. 23. 

At expense of parties.] — See Part VII., 
Sect. 10, sub-sect. 3, F., ante* 

744. How punished — Whether indictable for 
conspiracy.^ — Floyd v. Barker (1607), 12 Co. Bep. 
23; 77E.B. 1305. 

Annotations : — Refd.OrenvllIev. Collcgroof Phj siclans (1700), 
12 Mod. Rop. 386 ; Kemp v. Neville (1861), 10 C. B. N. S. 
523; Dawkins c. Rokoby (1873), L. R. 8 Q. 11. 255. Mentd. 
Bamardlston v. Soamee (1674), Freem. K. B. 380 ; Gwinno 
V. Poole (1692), 2 Lut. App. 1560 ; R. v. AJmon (1765), 
Wilm. 243 ; Hasten v. Carew (1825), 3 B. & C. 649 ; 
Garnett t\ Fcrrand (1827), 6 B. & C. 611. 

745. Whether entitled to be heard by counsel.] — 
The ct. will not hear counsel for a juryman who has 
been fined for contempt. — C arne r. Nicoll (1834), 
8 Dowl. 115. 

Annotation: — Mentd. Muirheod v. Evana (1851), 6 Exch. 
447. 


Sect. 2.-~BY SUMMONING OFnCERS. 

746. Returning insufficient Jurors.] — Upon a 
venire facias upon an issue joined, the sheriil 
returns twelve jurors only according io the words 
of the writ ; where he ought to have returned 
twenty-four according to constant usage, for 
speeding the trial in case of challenge, death, 
luckness, or delay of the tales ; the shenfl shall be 


amerced for this return. For the law while pre- 
serving ancient forms observes precedents & con- 
stant usage.— Anon. (1487), Y. B. 2 Hen. 7, 

8, pi. 24 ; Jenk. 172 ; 145 E. B. 112. 

747. Money taken by summoning officers.] — 
R. V* Whitaker (1778), 2 Cowp. 752 ; 98 B. B. 
1343. 

-.] — See, now, 1825 Act, s. 43. 

748. Failure of summoning officer to attend.] — 
In a case, the jury retired to consider of their 
verdict, & a fresh jury being called, only five 
appeared. The judges inquired for the summoning 
officer, & was informed that he was not in attend- 
ance -field : in future the ct. would fine such 
officer if he did not attend ; for without his evidence, 
the jury could not be fined.— Anon. (1828), 3 
C. & P. 439, N. P. 

749. Wrongfully acting as under-sheriff — 
Whether liable to penalties as under-sheriff.] — 

A declaration for penalties undtu* the 1825 Act, 
s. 46, described deft, as “ acting under-sheriff ” 
& it was proved that he was the person who in the 
county performed the duties of under-sheriff ; 
but that T., in London, wtis nominated under-sheriff 
pursuant to Lighting Watching Act, 1833 (c. 90), 
s. 5. On the occasion of receiving official docu- 
ments from the late under-sheriff, deft., at the 
request of the latter, appended the word “ under- 
sherill ” to his signature, at the same time saying 
that ho was not under-sherilT, but T. was. Deft, 
had described himself in an affidavit as “ acting 
under-sherilf ” : — Held : deft, was not liable to 
the penalties as under-sheriff, A- pltf. was properly 
nonsuited. — Williams v. Thomas (1819), 4 Exch. 
479 ; 7 Dow. A L. 177 ; 19 L. .1. Ex. 50; 14 

J.. T. O. H. 182 ; 13 J. P. 781 ; 151 E. B. 1301. 

Sheriff returning unqualified person on panel.] — 
Sec 1925 Act, s. 39. 


SE(-r. 3.— BY OTHERS. 

750. Interference with appointment of Jury — 
Attorney.] — An attorney was “ picked over the 
bar ” for interfering with the appointment of a 
jury. — Hanson’s Case (1610), Moore, K. B. 882 ; 
72 E. K. 972. 

Embracery.] — See Criminal Law, Vol. XV., 
p. 668 ; 1825 Act, s. 01. 

761. Defamation of Jury — By judge.] — B. v, 

Skinner (1772), Jx>lTt, 54 ; 98 E. B. 520. 
Annotations : — Reid. Kermody v. Hilliard (1859), 1 L. T. 

78 ; Dawklim r. Rokoby (1873), L. K. 8 Q. B. 255 ; Hounian 

V. Nothuriljfl (1876). 1 C. F. D. 640; M n enter r. Lamb 

(1883), 11 i). B. 1). 588 ; Gupartnorablp Faima v. Harvoy- 

Hmith, (1918) 2 K. B. 405. 

752, By counsel.] — Where, on a trial for 

felony at Middlesex quartt*r sessions, counsel for 
prisoner, whose mode of conducting the case had 
been i*emarked upon by the foreman of the jury, 
in his address to the jury, uttered words which 
reflected upon the foi eman, being required by the 
judge to witlidraw them, refused, Ss was thereupon 
adjudged |?uilty of contempt & fined ; upon motion 
for a certvoran to remove the order : — Held : as 
the words used might have been & were by the judge 
adjudged to liave been used to insult the juror, 
there was no excess of jurisdiction, & the ct. of 
Q. B. could not interfere . — Ex p* Pater (1864), 
5 B. & H. 299 ; 4 New Rep. 147 ; 33 L. J. M. 0. 
142 ; 10 L. T. 376 ; 28 J. P. 612 ; 10 Jur. N. S. 


PART XI. SECT. 8. 

t. Tampering wUh iwrv,] — Tp 
tamper with the Jury panel is as much 


an int/erference wltb Justice as to 
tamper with the Jury who actually 
try the case.—PARKXR e. Falki^lk 
(1889), 10 N. 8. W, L. K. 7 ; 6 N. 8. W. 


W. N. 67.— AUS. 

a. Corruptly influencing Juror.] — R. 
V. Bauth (1912). C. P. D. 542 ; an 
appeal, App. D. 886. — S. AF. 
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Swt, 3 . — By othera.'l 

972 ; 12 W. R. 823 ; 9 Cox, 0. 0. 644 ; 122 E. B. 
842. 

Annotatiorw : — ^Mentd. Ex p. JolUfTe (1873), 42 L. J. Q. B. 

121 ; Re Rea (1879), 14 Cox, O. C. 266 ; R. v. Jordan 

(1888), 36 W. R. 797. 

763. Impersonatton of Juror — ^Misdemeanour.] — 
A stranger who was not one of the jury caused 
himself to be sworn in the name of one who was 
of the jury : — Held : he might be indicted for that 
misdemeanour. — Anon. (1641), March, 81 ; 82 
E. R. 421. 

764. .] — O. was a farm bailiff or 

manager & resided at the farm. A summons to his 
employer to serve as a juryman at the Central 
Criminal Ct. was delivered at the farm. C. 
received it, &, according to the evidence, was told 
by his employer, who was over sixty years of age, 
to go to the ct. & get him excused from attendance. 
0. went to the ct., answered to his employer’s 
name, & was sworn as a juror to try a case in the 
first ct. 0. was now indicted ; the first count, 
charging that he personated a juryman Sc the second 
count (marging him with taking a false oath as 
a juror. The prosecution did not suggest that 0. 
had any corrupt motive or that he had any thought 
of defeating the ends of justice. For the defence 


it was stated that C. had no corrupt intention or 
motive of any kind whatever. It was a mere 
honest mistake. He had no intention of deceiving 
the ct. : — Held : it was not necessary in support 
of the indictment to prove that deft, had any 
corrupt motive, or to prove that he had anything 
to gain by his conduct. It was no answer to the 
indictment to say that ho did not know that he 
was doing wrong. The words in the first count 
“ with intent to deceive ** were satisfied by proving 
that he did in fact commit the act, the necessary 
consequence of which was to deceive the ct., & it 
was not necessary for the prosecution to prove that 
he had any specific intention to deceive other than 
that wMch was involved as the necessary conse- 
quence of the act which he did in going into the 
jury-box, & taking the oath in the name of another 
man. It was a common law misdemeanour for 
any person to do that which deft, did both as to 
the first & second counts of the indictment, & 
that without proof that he had any corrupt motive 
in his mind.— R. v. Clark (1918), 82 J. P. 295 ; 
26 Cox, C. C. 138. 

— See, further. Contempt op Court, Vol. 
XVI., p. 18 

As ground for new trial.] — See Criminal 

Law, Vol. XIV., pp. 309, 639, Nos. 3252, 3263, 
6100, 6101. 


JURISDICTION. 

See Admiralty ; Bankruptcy and Insolvency ; Conflict of Laws ; County Courts ; 
Courts ; Criminal Law and Procedure ; Dependencies ; Execution ; Executors 
AND Administrators ; Extradition and Fugitive Offenders ; Husband and Wife ; 
Magistrates ; Mayor’s Court, London ; Shipping and Navigation. 


JURORS. 


See Compulsory Purchase of Land and Compensation ; Coroners ; County Courts ; 
Criminal Law and Procedure ; Juries ; Sewers and Drains. 


JUS TERTII. 

See Interpleader ; Trespass. 


JUSTICES OF THE PEACE. 

/See Courts; Criminal Law and Procedure ; Magistrates; Public Authorities and Pubuc 

Officers. 



( 271 ) 


JUSTIFIABLE HOMICIDE. 

See Criminal Law and Procedure. 

JUSTIFICATION. 

See Criminal Law and Procedure ; Libel and Slander. 

JUVENILE OFFENDERS. 

See Criminal Law and Procedure ; Education ; Infants and Children ; Prisons. 

KEEPING HOUSE. 

See Bankruptcy and Insolvency. 

KIDNAPPING. 

See Ceiminal Law and Peooedure. 

KING. 

See Constitutional Law ; Ecclesiastical Law ; Parliament. 

KING OF ARMS. 

See Name and Arms, Change of ; Peerages and Dignities. 


KING'S BENCH DIVISION 

See CousTS ; Cbowm Practice. 



( 272 ) 


KING’S CORONER. 

See CoRONEBS. 


KING’S COUNSEL. 

See Barristers. 


KING’S EVIDENCE. 

See Criminal Law and Procedure ; Evidence. 


KING’S HARBOUR MASTER. 

See Waters and Watercourses. 


KING’S PRINTER. 

See Evidence ; Copyright and Literary Property ; Press and Printing ; Statutes. 

KING’S PROCTOR. 

See Constitutional Law ; Husband and Wife. 

KING’S REMEMBRANCER. 

See Crown Practice. 


KING’S SHIP. 

See Admiralty ; Koyal Forces. 


KNOCK-OUT. 

See Auction and Auctioneers. 


LABOUR. 

See Trade and Trade Unions ; Work and Labour. 
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LABOUR BUREAUX. 

See Work and Labour. 


LACHES. 

See Equity ; Estoppei- ; Limitation of Actions. 


LADING, BILL OF. 

See Bills of Exchange ; Promissory Notes and Negotiable Instruments ; Shipping and 

Navigation. 


LAKES. 

See Fisheries ; Waters and Watercourses. 


LAMMAS LANDS. 

See Commons and Ktgitts of Common. 


LANCASTER. 

See Constitutional Law ; Courts. 


LAND. 

See Descent and Distribution ; Land Improvement ; Land Tax ; Real Property and 

Chattels Real ; Sale of Land. 


LAND AGENTS. 

See Agency ; Sale of Land ; Valuers and Appraisers. 


LAND CHARGES. 

See Land Improvement ; Mortgage ; Real Property and Chattels Real ; Sale of Land. 


J. — VOL. XXX. 


LAND COMMISSIONERS. 

See Commons ; Copyholds ; Settlements. 


T 
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LAND IMPROVEMENT. 
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B. Bridges 284 
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G. Inclosing, Straightening Fences and Redivision of Fields .... 284 
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I. Farm and Private Roads and Roads and Streets in Villages and Towns . . 284 
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Part I. — Apart 

Sect. l.—IN GENERAL. 

1. Jurisdiction of court — Effect of Settled Land 
Acts.] — Re De Teissier’s Setitled Estates, 
JKc De Teissier’s Tructs, De Teissier v. De 
Teissier, No. 149, post, 

2. .] — Tlje ct. has no jurisdiction in 

cases not amounting to salvage, to spend settled 
money in pulling down & rebuilding houses on 
settled land. 

Where settled land was vested in trustees upon 
trust for infants, & it appeared that if the houses 
on the land, which were old, were pulled down & 
others erected in their place, the value of the pro- 
perty would be largely increased both for letting 
« selling, & that there was no money fund available 
to defray the expense of rebuilding, but it did not 
appear that the proposed expenditure was necessary 
by way of salvage, an application by the trustees 
for leave to raise money by mtge. of the land was 
refused on the ground of want of jurisdiction. 


from Statute. 

The genera] jurisdiction of the ct. touching the 
expenditure of money on land is not ousted by the 
Settled Land Acts. — Re Montagu, Derbishire v. 
Montagu, [1897 J 2 Ch. 8 ; 00 L. J. Ch. 541 ; 70 
L. T. 485 ; 45 W. R. 594 ; 13 T. L. K. 397 ; 41 
Sol. Jo. 490, C. A. 

8. Trust to Improve — Distinguished from trust 
for purchase of lands.] — The distinction between 
a trust to improve land & to iiurchase land is well 
settled : under the former you cannot buv land ; 
under the latter you cannot improve land, although 
you may build a new bouse, which is regarded as 
acquiring land (Chitty, J.).-~Vine r. Raleigh, 
[1891] 2 Ch. 13 ; 60 L. J. Ch. 675 ; 03 L. T. 573; 
on appeal, [1891] 2 Ch. 22, C. A. 

Annotaiions : — ^Be!d. Rt Maaon. Mason u. Mason, 118911 3 
Ch. 467 ; Re Oanllner, Gardiner t). Bmlth, 11901] 1 Ch. 697. 

4. By expenditure of surplus income — 

Whether within Accumulations Act, 1800 (c. 98).] — 

Testator directed the surplus income of his residuary 

T 2 
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8ed* 1 > — In general, Seda, 2 <fe 8.] 

estate, after payment of an annuity, to be expended 
from time to time during the life of the a^uitfimt 
in the improvement of a landed estate, & in main- 
taining in good repair the houses on the estate : — 
Held: the direction was valid, notwithstanding 
the lapse of twenty-one years from testator’s death, 
subject to a proviso that it was not to authorise the 
application of income to purposes, the expense of 
"i^ich ought to be defrayed out of capital. 

All improvements in substance, which could in 
any fair sense be regarded as coming under the 
words “ maintaining in good habitable repair 
houses & tenements on the property ” are outside 
Accumulations Act, 1800 (c. 08), altogether. 
Money laid out in building houses on the land would 
be within the Act (per Cur.). — Vine v, Raleigh, 
[1891] 2 Oh. 13 ; 60 L. J. Ch. 676, 0. A. 
Annotations: — Apld. Re Mason, Mason v. Mason, [1891] 

3 Ch. 467 ; Re Gardiner, Gardiner v. Smith, [1901] 1 Ch. 

697. 

Trust for repairs Sc maintenance out of Income — 
Whether within Accumulations Act, 1800 (c. 08).] — 

See Perpetuities. 

5. Express power to make ** Improvements ” 
out of Income — Extent of power.] — Testator by 
his will, made before but coming into operation 
after Settled Land Act, 1882 (c. 38), cmpoweied 
his trustees to pay the expenses of insurance, 
repairs, & other outgoings, & of care, management, 
cultivation, improvements out of the income 
of his settled estate : — Held : the power was con- 
fined to improvements of a recurring character 
& did not extend to improvements authorised by 
Settled Land Acts. 

Whom during the minority of a tenant in tail 
trustees of the settlement execute inii)rovemenls 
authorised by Settled Land Acts, which under a 
special power contained in the settlement may be 
paid for out of income, tliey must not necessarily 
charge the expenses of such improvements being 
of a permanent character against income to the 
injury of the other persons interested under the 
settlement, merely because, owing to the interest 
of the infant tenant in tail in the income being cut 
down to an annuity, it may bo to liis advantage 
to have them raised out of surplus income. — 
Be Stamford & Warringion (Karl), Payne v. 
Grey, |1916] 1 Oh. 404 ; 85 L. J. Ch. 241 ; 114 
L. T. 651. 


Sect. 2.— EXPENDITURE BY LIMITED OWNERS. 

6. Whether entitled to charge settled estate — 
Expenditure by tenant for Ufe—Repalrs.] — Tenant 
for life of real estates under a will having expended 
money in finishing a mansion house wliich testator 
had begun, but loft unfinisJied, <& also in repairing 
the mansion house which had been damaged by 
dry rot, the ct., in a suit for administering the 
trusts of the will, directed an inquiry whether it 
was for the benefit of all parties interested that the 
mansion house should be finished, but refused an 
inquiry as to the repmis ; & said if it was found for 
the benefit of all parities interested that the mansion 
house should have been finished, & there was no 
personal estate applicable, the expense should be 
a charge on the real estates. — Hibbert v. Cooke 
(1824), 1 Sim. & St. 662 ; 57E.R.218. 

Apld. Caldecott v. Brown (1842), 2 Hare, 
144. Consd. Ounno v. Dunne (1855), 3 Sm. & Q. 22. 


FoUd. Dent v. Dent (1862), 30 Beav 363 : Re De Teissier’s 
8. E., Be De Teissier’s Trusty De Teissier e. De Teissier, 
[1893] 1 Ch. 153. Bxpld. Re Montagu, Derblsfaire v, 
Montagu, [1897] 2 C^. 8. That is a case of salvage. 
There was a carcass which would have gone to ruin if not 
completed (Riqby, L.J.). 

7. Completion of unfinished mansion 

house.] — Hibbert v, Oookb, No. 6, ante. 

8. Improvements — Beneficial to 

inheritance.] — A tenant for life cannot lay out 
moneys in building or improvements on the estate, 
& charge them on the i^eritance ; &, therefore, 
the ct. will not direct an inquiry what sums were 
expended by the tenant for life, in substantial 
improvements, beneficial to the inheritance. — 
Caldecott v. Brown (1842), 2 Hare, 144 ; 7 
Jur. 693 ; 67 E. R. 60. 

AnnoiaiLons : — Consd. Re Barrington’s Sottlmt. (1860), 1 
John. & H. 142. Refd. Macfarlane v. Lord Advocate, 
[1894] A. C. 291 ; Re Blake’s S. E., [1923] 2 Ch. 128. 

9 . Purchase of estate from 

trustees.] — A tenant for life entered into possession 
with the consent of the trustees & paid interest 
on incumbrances affecting the property, & ex- 
pended money in improvements ; she afterwards 
purchased the property from the trustees, who, 
without requiring an account of the rents & 
property of the estate, allowed her to deduct fiom 
her purchase-money the amount expended of the 
interest & improvements : — Held : those sums 
ought not to have been allowed. — D ickinson v. 
Peacock (1866), 26 L. T. O. S. 203. 

10 . Building.] — Caldecott v. Brown, 

No. 8, ante. 

11 . Expenditure out of Income of tenant 

for life — By trustees — Repairs not done by first 
tenant for life.] — Previous to a marriage, between 
B. 4fe C., A., the father of B., agreed to settle real 
estates, subject to a mtge. & a money bond, upon 
B. & C. to De enjoyed by them during their joint 
lives, & after B.’s death by C. during her life or 
subsequent marriage, & after death or subsequent 
marriage for her children : & that three trustees 
should be appointed in either of these events, to 
take care of the property for the children. On the 
death of A. the bond came to the hands of his exor., 
& he deposited it with his bankers as security for 
a loan of money to him, Sc he died insolvent. 
B., the wife & second tenant for life, redeemed the 
bond, & out of the proceeds of the bond paid an 
arrear of interest due on the mtge. ; Sc the trustees, 
who had been subsequently appointed, laid out 
money in repairs, which the fii*st tenant for life 
should have done : — Held : B., the wife, was 

entitled to have raised out of the settled real estate 
the money she had paid, to redeem the bond, for 
interest on the mtge. debt, but the money paid for 
repairs ought not to be similarly raised. — Shar- 
SHAW V. Gibbs (1854), Kay, 333 ; 2 Eq. Rep. 314 ; 
23 L. J. Ch. 461 ; 23 L. T. O. S. 87 ; 18 Jur. 330 ; 
69 E. R. 141. 

12. Improvements.] — Trus- 

tees who had expended a sum of money on the 
impi'ovement of the property retained that sum 
out of the income payable to the tenant for life. 
On the question whether that retainer was correct, 
the ct. was of opinion that the money could not be 
made a charge upon the inheritance. — H arris 
V. Harris (No. 3) (1862), 82 Beav. 333 ; 7 L. T. 
58 ; 10 W. R. 826 ; 66 E. R. 130. 

13 . By receiver under order of 

court — Improvements.] — ^Where during the minority 
of a tenant for life part of the income has been 


PART I. SECT. 2. 

$ i. Whether entitled to charffe 
et UU d estate — Expenditure by tenant for 


life — Repairs .] — The repairs of a tenant 
for life, however substantial Sc lasting, 
are his own voluntary act. Sc do not 
arise from any obligation. Sc he cannot 


charge the inheritance with them. — 
Re Smith’s Trusts (1883), 4 O. B. 
518.— CAN. 
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expended under the order of the ct. in improving 
property, the ct. has no power to declare tne sum 
so expended a char^ on the property, even 
though the tenant for life die an inmnt A the order 
may have been made in the presence of remainder 
men. — Floyer v. Bankes (1869), L. B. 8 F 
116. 

Annotations: — Befd. Rs Lelgrhfl’ Estate (1871), 6 Ch. App. 

889, n. : Re Stamford & Warrington, Pa3Tie v. Grey (1911), 

105 L. T. 913. 

14. Improvements not authorised out of capital 
at time of execution — Subsequently authorised by 
8tatute-~Rlght of tenant for life to reimbursement.] 

— An estat-e was settled by the will of testator, his 
widow being the first, & his nephew the second 
tenant for life. During the lifetime of the widow 
she expended out of her ovm moneys various sums 
in making improvements upon the estate. Some 
of these sums were expended before, & some after 
the commencement of the Settled Land Act, 1882 
(c. 38). With regard to those which were expended 
after the conunencement of th»^ Act, no scheme was, 
prior to the execution of the works, submitted for 
approval, either to the trustees of the settlement 
or to the ct., in accordance with Settled I^and Act, 
1882 (c. 38), s. 26. The repayment to the widow 
of all the sums thus expended by her was secured 
by four bonds given to her by the nephew. After 
the death of the widow the nephew, being then 
tenant for life in possession of the estate, applied 
to the ct. for a direction to the trustees to apply 
capital money in their hands in payment of the 
amounts due upon the bonds: — Held: (1) as 
regarded the cost of improvements executed since 
the commencement of Settled Land Act, 1882 
(c. 38), Settled Land Act, 1890 (c. 69), s. 15. 
was retrospective in its operation, & enabled the 
ct. to dircjct payment out of the capital money ; 
(2) as regarded the cost of improvements executed 
before the coinmenceinent of Settled Land Act, 
1882 (c. 38), even if sect. 16 wfis retrospective (as 
to which, gu.), the ct. had a discretion ; & there was 
no reason why the tenant for life should be repaid 
out of the capital sums w hich he had deliberately 
expended in improving the estate at a time when 
he knew that, as the law then stood, the capital 
was not applicable for such purposes. — lie 
Ormhod’s Settled Estate, [1892] 2 C’h. 318 ; 61 
L. J. Ch. 651 ; 66 L. T. 845 ; suh nom. Re 
Ormerod’s Settled Estates, 40 W. li. 490 ; 36 
Sol. Jo. 427. 

; — Apld. Re L. C. C., Kr p. Poniiington (1901), 

I L T. 808. Refd. Re DriHtol’s S. K., 11893 J 3 Ch. 161. 

Expenditure by guardian of infant.] — Sec ( 

Infants, Vol. XXVIII., pp. 181, 182, Nos. 413- 
421. 

Expenditure by committee of lunatic.] — Sec 

Lunatics. 


Sect. 3.-OUT OF FUNDS DIRECTED TO BE LAID 
OUT IN LAND. 

15. Distinguished from funds held on trust to 
improve land.] — Vine r. Raleigh, No. 3, ante, 

16. Whether applicable to repairs improve- 
ments.] — A trust fund is created by will to be laid 
out in the purchase of lands in an estete is purchased 
& trust money is laid out in repairs & improve- 
ments. This is a misapplication, shall not be 
allowed. — Bostock v, Blakeney (1789), 2 Bro. 
C. 0. 653 ; 29 E. R. 362, L. C. 

AnnUaiUms : — Oonsd. Caldecott t> Brown (1842), 2 Hare, 
144. Befd. Mathias v. Mathias (1858), 3 Bm. Sc Q 652. 

17 .] — Where trustees of a settlement, 

havdng a power of purchasing lands on the request 


FROM Statute. 

of tenants for life, desired the opinion of the ct. 
as to the propriety of applying £1,200, on such 
request, in repairs &> permanent improvements, 
no answer was given on the petition ; but it was 
intimated, that, on a bill fllea, there would be no 
objection on principle to the course proposed to 
be taken ; & subsequently the order was made 
in a suit instituted for the puroose , — Be Bae- 
rington’8 Settlement (1800), 1 John. & 11. 142 ; 
29 L. J. Ch. 807 ; 3 L. T. 17 ; 25 J. P. 36 ; 6 Jur. 
N. S. 1073 ; 70 E. R. 096. 

A nno(a/ion«.— Apld. Re Blake's S. K., [1923] 2 Ch. 128. 
Mentd. Maofarlano v. Lord Advocate, [1894[ A. O. 291. 

18. Mansion house.] — Devise of lands to 

successive tenants for life, then in strict settle- 
ment, with a condition that “ he or they should 
reside in the mansion house on the lands, & a 
declaration of forfeiture in case of non-residence. 
The first tenant for life, who was a married woman, 
was named as such in the will : — Held : although 
the mansion house was inadequate to the mcome 
of the devised property, & was also dilapidated, 
the tenant for life was not authorised to employ 
towards improving or repairing the marwion house 
any part of the capital of funds directed by 
testator to be laid out in the purchase of lands 
to the same uses. — Dunne v, Dunne (1865), 7 
De G. M. & O. 207 ; 26 L. T. O. S. 00 ; 1 Jur. N. 8. 
1056 ; 3 W. R. 380 ; 44 E. R. 81, L. JJ. 

Annoialiovs : — Apld. Dent r. Dent (1862), 30 Beav. 363. 
Consd. Stanford V. Hoberts (1882), 52 L. .1. Ch. 50. 

19 . Trustees empowered to make 

outlay for benefit of estate.] — Jie Db Tabley 
(Lord), Leighton v, Leighton, No. 58, post, 

20. .] — Testator dii’crted tliat £60,000, 

part of his personal estate, should be laid out in the 
purchase of lands, Sl settled to uses in favour of 
M., the first tenant for life, with remainder over. 
M., who was also exor., purchased with the money 
various estates, which the master estimated to bo 
of the value of £49,773. On one of the estaL^s he 
erected a mansion house at a cost of £8,000, &; by 
improvements increased the value of the estate to 
£60,000. On petition by the personal repre- 
sentatives of M., praying that the amount so 
expended in building improvements, & the costs 
of & relating to the purchases, might be allowed 
as clxarges on the estate : — Held : there was no 
ground for the application, & the prayer of the 
petition was refused, except as to the sum expended 
’or costs expenses in the purchases. — Mathias 

. Mathias (1858), 3 Sm. & O. 552 ; 32 L. T. O. 8. 
25 ; 4 Jur. N. 8. 780 ; 65 E. R. 777. 

Annotation : — Befd. He Pumfrof, Worco«tor City & County 
Bankiiifir Co. v. Bllck (1882), 62 L. J. Ch. 228. 

21. Building farm house — Proceeds of 

sale of timber.] — Family estates were settled in 

itrict settlement, with a direction tliat the trustees 
ihould lay out the proceeds of the sale of timber in 
he purcliase of land to be settled to the same 
uses : — Held : a sum arising from the sale of timber 
30 uld not be laid out in building a farmhouse, 
though there was evidence that it would bo a 
permanent improvement of the estate. — Pouleit 
Earl) v, 8oMEit8BT (1871), 25 L. T. 60 ; 19 W. R. 
048. 

22. .] — Where the rents of real estate 

devised in strict settlement were directed to bo 
accumulated during the minority of any person 
who should become tenant for life, the accumu- 
ated fund & interest thereon were from time to 
>ime to be invested in the purchase of other lands 
bo be settled to the same uses : — Held : no part of 
such accumulated fund could be applied, at the 
instance of a tenant for life, in necessary repairs 

improvements on the estate* — B runskill v* 
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8ect. 8. — Oitt of funds directed to be laid out in land. 
Sects. 4 5.3 

Oaird (1873), L. R. 10 Eq. 493 ; 43 L. J. Ch. 103 ; 
29 L. T. 306 : 21 W. R. 943, L. 0. 

Atmotation: — ^Apld. lie Nether Stowey Vicarage (1873), 
L. R. 17 Eq. 156. 

28. New buildings.] — Money which 

under the provisions of a deed, will or private 
estate Act is to be invested in the purchase of land 
will in a proper case be ordered by the ct. to be 
employed in erecting new buildings on land 
already settled to the same uses. But the ct. will 
not sanction its being laid out in repairs or in per- 
manent improvements nor placing new buildmgs 
on the land. — D rake v. Trepusis (1876), 10 Ch. 
App. 304 ; 33 L. T. 85 ; 23 W. R. 702, L. JJ. 
AnnotcUions : — Coiisd. Donaldpon v. Donaldson (1876), 3 
Ch. D. 743 ; Re Venour’a 8. E., Venour v. Sellon (1876), 

2 Ch. D. 522. Folld. Re Speer’s Trusts (1876), 3 Ch. D. 
262. Consd. Stanford v. Roberts (1882h 62 L. .1. Ch. 
50; Jesse v. Lloyd (1883), 48 L. T. 666; Conway v. 
Fenton (1888), 40 Ch. D. 612 ; Halo v. Sheldrake (1889), 
60 L. T. 292. Apld. Vine e. Raleigh, U891J 2 Ch. 13. 
Consd. Re Gerard’s S. E.. 11893] 3 Ch. 252 ; Re De Tabl^, 
Leighton v. Leighton (1896), 75 L. T. 328. Reid. Re Do 
Teissier’s Trusts, De Toiasier De Teissier (1892), 41 
W. R. 186 ; Re Montagu, Derbishiro v. Montagu, 11897] 
1 Oh. 686. Mentd. Rc Arden (1894), 70 L. T. 500. 

24, ,] — Vine v. Raleigh, No. 4, ante. 

26. Building.] — In a case where the ct. 

directs that any part of any settled estates be laid 
out for roads, drains, etc., there is no jurisdiction 
to order the costs of making the same to be paid, 
out of a fund in ct. liable to be laid out in the pur- 
chase of land to be settled to the like uses as the 
settled estates. Moneys liable to be so laid out 
may be applied by direction of the ct. in the erection 
of buildings, but not in di'ainage or permanent 
improvements. — lie Venouh’s Hetpled Estates, 
Venour v. Sellon (1870), 2 Ch. D. 622 ; 45 
L. J. Ch. 409 ; 24 W. R. 762. 

Annotations : — Consd. Stanford v. Roberts (1882), 52 L. J. 
Ch. 50. Apld. JosHc Lloyd (1883), 48 L T, 656. Mentd. 
A.-G. V. U. E. Uy. (1879), 27 W. R. 769 ; Sutton v. Sutton 
y8^2)j^22 ^h. D. 511 ; Do Boauvala v, (iroeu (1906), 22 

26. .] — Jesse v. Li.oyd, No. 35, post. 

27. Farm buildings upon land purchased.] 

— Trustees of a settled estate having, out of moneys 
in their hands, in trust to bo laid out in lands to 
be settled to the same uses, purchased a farm for 
£20,000, the ct. in an action authorised £1,000 
of the same moneys to be applied in repairing, 
improving & reuuilding the farm buildings A 
cottages upon the purchased lands. — C owley 
(Loud) v. Wellesley (1877), 40 L. .1. Ch. 809. 

Apld. Re Blake’s S. E., [1923] 2 Ch. 128. 

28, Making roads & sewers.] — lie Venour’s 

Seti’lbd EstatEsS, Venour v. Sellon, No. 25, 
ante. 

29, Drainage.] — Re Venour’s Setti.ed 

Estates, Venour 8kij.on, No. 25, ante. 

80. HeOuilding— Parsonage ol settled ad- 

vowson.]— 11., by his will, direct/ed his trustees 
to lay out his residuary personalty in the purchase 
of land to go along with certain settled property. 
The settled property comprised an advowson. of 
which the parsonage house woe, at testator’s 
death, in a ruinous state, he was about to rebuild 
it : — Held : tlie trustees might properly lay out 

S ort of the residuary personalty in rebuilding the 
ouse. — Re Hotham’s (Lord) Trusts (1871), 
L. R. 12 Eq. 70 ; 19 W. K, 79 L 
Annolatxon Distd. Bruiwklil v. Caird (1873), L. R. 16 Eq. 


31 , Farm buildings on lands pur- 

chased.] — Cowley (Lord) v. Wellesley, No. 27, 
ante. 

82. Mansion house.] — Testator de- 

vised real estates in strict settlement, directed 
his residuary personalty to be laid out in the pur- 
chase of lands to be settled to the same uses. After 
the date of the will, testator executed a deed whereby 
he assigned specific personalty to a large amount 
to the same persons whom he named as the 
trustees & exors. of his will, upon trusts, not 
referring to, but corresponding with, & only in a 
remote contingency di&ering from, those of the 
will. The mansion house having been pulled 
down, & requiring to be rebuilt, the tenant for life 
proposed that, out of the specific personalty fund 
settled by the deed, £24,000 should be advanced 
to him to pay for the rebuilding, & that out of the 
same fund a sum of £40,000 should be set aside, 
& the dividends accumulated for twenty years, 
until an amount of £24,000 should be saved, with 
which the same fund should be recouped : — Held : 
the ct. had jurisdiction to make the order. 

Building a mansion house is not an improvement 
in the technical sense of the word (Bacon, V.-C.). — 
Donaldson v. Donaldson (1870), 3 Ch. D. 743 ; 
34 L. T. 900 ; 24 W. R. 1037. 

33. Capital money arising under Lands Clauses 

Consolidation Act, 1845 (c. 18). J — Purchase- 

money of part of a settled estate paid in under 
above Act ordered to be applied towards the cost 
of lateral additions to a house, part of the settled 
estate . — He Speer’s Trusts (1876), 3 Ch. D. 262 ; 
24 W. R. 880. 

Annotation .-—Distd. Rc Gerard’s S. E., 11893] 3 Ch. 252. 

Secj generally y Compulsory Purchase, Vol. 
XI., pp. 239 ei scq. 

34. Advance to tenant for life — For rebuilding 
mansion house — Recoupment by sinking fund.] — 

DONAI.DSON V. Donaldson, No. 32, ante. 

36. Recoupment of trustee — Advance to com- 
plete rebuilding mansion house after destruction.] — 
Testator devised his mansion house & other real 
estate to trustees for the term of one tliousand 
years, upon certain trusts, &, subject thereto, he 
devised the same upon legal limitations, under 
wliich pltf. was tenant for life. Shortly after 
testator’s death the mansion house was burnt 
dow^. The solo acting trustee had expended, in 
addition to insurance moneys, a sum of £2,000 
in rebuilding the mansion house, which amount he 
had borrowed on his own personal security & on a 
charge of the estate. It was admitted that this 
expenditure was very beneficial to the estate, 
& that the value thereof was increased. 

TTiere were in ct. sums of Consols arising from 
the sale of part of the estate, & such funds were 
liable to be reinvested in land. 

By the decree in the action an inquiry had been 
directed as to what sum was necessary to complete 
the restoration of the mansion house, & how the 
same ought to be raised, but no formal order was 
made sanctioning the raising of a loan for the 
purpose. 

A petition was presented by the personal repre- 
sentative of the trustee, asking that the funds in 
ct. might be sold, & that such further sum as, with 
the proceeds of such sale, would make up the 
£2,000 borrowed by the trustee, might be raised 
by mtge. or sale of the settled estate, in order to 
enable such loan to be repaid : — Held : the ct. 


PART I. SECT. 3. 

88 1. Whether applicable to repairs 
db improvements — New buildings.}-- 


TnisteeR beluc empowered to Inveat 
the mooeye of the truet in the purchu»e 
of real estate, may in their diaoretion 
do so in the erection of a new building, 


when an increased income can be 
obtained thereby.— Ae lus-NPUhsoN’s 
I’RCSTS (1876), 23 Qr. 45.— -CAN. 



Pabt I.--Apart from Statute. 
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had no jurisdiction to order a mtge. or sale of the 
settled estate, or to authorise the expenditure for 
the proposed purpose, even of moneys which were 
subject to a trust for reinvestment in land ; but, it 
appearing that the estate had been bend^ted by 
the outlay of the trustee to the full amoimt of the 
funds in ct., & that the outlay had been bond fi^ 
made under the impression that it would be repaid 
out of the estate, the ct., would, although consider- 
ing the conduct of the trustee irregular, order that 
he should be recouped his outlay to the extent of 
the funds in ct., but no further. — Jesse v. Lloyd 
(1883), 48 L. T. 056. 

Repairs or rebuilding amounting to salvage.] — 

See No. 2, ante* 

Money arising on compulsory acquisition of 
land .] — See Compulsory Purchase op Land, 
Vol. XI., pp. 239 et aeq. 


Sect. 4.-~0UT OF PROCEEDS OF SALE OF PART 
OF SETTLED PROPERTY. 

36. Expenditure on mansion house — Improve- 
ment of water supply.] — A tenant for life under a 
settlement containing a discretionary trust for 
sale of the settled estates, & also a power to sell 
certain settled heirlooms, asked leave of the ct. 
under Settled Land Act, 1882 (c. 38), s. 37, that 
he might be authorised to sell part of the settled 
estates, & also a specified portion of the heirlooms ; 
that the money might be paid to the trustees, Sl 
that such part as might be necessary might be 
applied by them in paying for certain improve- 
ments, consisting of (a) a larger & better supply 
of water to a mansion house ; (6) a new im- 
proved system of drainage of the mansion house ; 
(r) rebuilding of the stables, which were out of 
repair , (d) the budding of an agent’s house ; & 
(e) the buihling of two cottages. 

The trustees submitted that the proposed im- 
provements, except the cottages, were not within 
Settled Land Act, 1882 (c. 38), s. 26 ; &, even 
if they were, the ct. would not supersede the power 
of the trustees by giving leave to the tenant for 
life to sell either the estate or the heiilooms ; — 
Held : the proposed outlay was all within Settled 
Land Act, 1882 (c. 38), s. 25, & would have been 
authorised without the statute ; & leave given to 
the tenant for life to sell both the settled estates | 
& the heirlooms, for the application of the 
proceeds as prayed. 

Stables are as necessary to a house as the kitchen 
or the cellar. They may be said to be a part of the 
house ; that is, they are there for the enjoyment 
& use of the house oy the man who is entitled to 
enjoy them (Bacon, V.-C.). — Re Houghton 
Estate (1885), 30 Ch. D, 102 ; 55 L. J. Ch. 37 ; 
33 W. R. 869 ; stJib nom, Cholmondeley’s 
(Marquis) Settled Estate. 63 L. T. 196. 
Annotaiiona : — Conid. Re Gerard's S. E., [18931 3 Ch. 252. 

Reid. Re Kensiiurt-on S. E. (1905), 21 T. L. R. 351 ; He 

De Cresplcrny's S. E., [19141 1 Ch. 227. 

87 . Improved drainage.] — Be Houghton 

Estate, No. 36, ante. 

38. Rebuilding stables.] — Be Houghton Es- 
tate, No. 36, ante. 

39 BuUdii^ — Agent’s house.] — Be Houghton 
Estate, No. 36, ante. 


40. Cottages.] — Be Houghton Estate, 

No. 36, ante. 


Sect. 6.— JURISDICTION OF THE COURT IN 
SALVAGE. 

41. Application of doctrine.] — Re Legh’s 
Settled Estate, No. 156, post. 

42. Guided by Settled Land Acts .] — Be 

Db Teissier’s Settled Estates, Re De Teissier’s 
Trusts, De Teissier u. De Teissier, No. 149, 
post. 

43. Repairing dilapidated houses — Money 
raised by mortgage.] — Glover v. Barlow (1831), 
21 Ch. D. 786, n. 

Annotaiiona : — ^Folld. Rc Jackson, Jackson r. Talbot (1882), 
21 Ch. D. 7 86. Coned. He Montoffu, Dorblshlre v. Montagu, 
[18971 1 Oh. 685. Reid. Conway v. Fenton (1888), 40 
Ch. D. 612. 

44. .] — When an infant was abso- 

lutely entitled subject to certain trusts to the 
beneficial interest in real estate, the legal estate 
being in trustees : — Held : the ct. had jurisdiction 
to direct the raising of money by means of a mtge. 
of the estate for the purpose of paying the cost 
of repairs certified by the chief clerk to be absolutely 
necessary. — Be Jackson, Jackson v. Talbot 
(1882), 21 Ch. D. 786. 

Annotations: — Consd. Conway v. Fonton (1888), 40 Ch. D. 
512. Distd. Re Do TeiB8ior*8 S. E., Re Do Tolnsler'H T»ustH, 
Do Tolsslcr v. De Tlossicr, [1893] 1 Ch. 153. Reid. 
Re De Tabloy, Leighton v. Leighton (1890), 76 L. T. 328 ; 
Re Hawkers S. K. (1897), Cr* L. J. Ch. 341 : Rc Montagu, 
Derblshiro v. Montagu, [1897] 2 Ch. 8 ; Re Willis, Willis v. 
Wlliis (1901), 71 L. J. Ch. 73. 

46. Pulling down & rebuilding houses.] — Re 

Montagu, Derbishire v. Montagu, No. 2, ante, 

46. Repairing farm buildings — Agreement to 
let sanctioned by court.] — A tenant for life was 
allowed repairs of a permanent character done to 
farm buildings in pursuance of an agreement for 
letting the premises made under the sanction of 
the ct. — Macnolty v. EiraiERBERT (1857), 27 
L. J. Ch. 272 ; 30 L. T. O. S. 125 ; 3 Jur. N. H. 
1237. 

47 ^ Farm untenantable.] — Land & 

money were vested in the trustees of a settlement 
for the benefit of the husband & wife for their 
lives & after their deatljs for their children. 
The buildings on a farm on the land were so much 
out of repair os to make the farm untenantable : — 
Held : the ct. had power under its original juiis- 
diction to sanction tiio expenditure of part of the 
money in repairing the farm buildings. — Conway 
V. Fenton (1888), 40 Ch. D. 512 ; 58 L. J. Ch. 282 ; 
69L. T. 928 ; 37 W. H. 156. 

Annotations : — Dlltd. Re De TelHsior’s 8. E., Re De Tolii«Ior’8 
TruHts, Do Telnsler w. Do TolHHlor, [18931 1 Ch. 153. Confd. 
Rc Do Tabloy, Leighton v Leighton (189(1), 75 L. T. 328 ; 
Re Hawker's 8. E. (1897), 6(1 L. J. Ch. 341 ; Re Montagu. 
Dcrblxlilro v. Mont^u, [1897] 1 Ch. 685. 

48. Proof of salvage.] — The evidence 

before me goes to show that there is need for the 
expendituie of a large sum for these repairs which 
avowedly do not fall within the scope of the 
Settled Land Acts. They are not within Settled 
Land Act, 1890 (c. 69), s. 13 (2), for there is no 
present intention of letting either of these 
properties. It was, however, said that, inde- 

S endently of the Settled Land Acts, I could, under 
tie general jurisdiction of the ct., direct the outlay 


PART I. SECT. 4k 
». JurUdiciion of court to order 
aaU.] — The Ct. of Ch. has no power to 
order the sale of a portion of a settled 
estate in order to raise money to make 
improvements upon the remainder, nor 
to aathorise a mortgage for that pnr- 


f >o8e . — Re Moore’s Settled Estate 
1876), 6 P. K. 281.— CAN. 

PART L SECT. 5. 
b. Working <fr managing farm — 
dt paying ouigainga .] — A sum of 
8125,000, porUon of trust property 
held in trust for benefiolanes (the 


shares of some being in settlement Sc 
some of them being infants), was in- 
vested in a mtge. on a sheep farm in 
Australia. The mtgor. had purchased 
the farm for £450,000, Sc had expended 
considerable sums thereon. Owing 
to the great drought the farm de- 
teriorated, Sc the mtgor. got into 
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Sect, 6 . — JurieMction of the court in ealvage^Sect, 
C, Part IL] 

of capital money, & Conway v. Fenion^ No. 47, 
an<6, was referred to : that was an extremely 
peciiliar case, & 1 did not decide such a question 
as arises here. My impression is that if I were 
satisfied that this expenditure was necessary for 
the infant, then, with the consent of the tenant in 
tail in remainder, I might assent to an application 
of money in a manner which otherwise would not 
be strictly right or permissible. I do not intend • 
so to decide, but, as I said, such is my impression. 
It has been argued that I have no jurisdiction under 
the Settled Land Act to sanction this outlay, & 
that the general jurisdiction of the ct. in these 
matters was taken away by that Act. . . . Repairs 
done for the tenant for life are always regarded 
with jealousy by the ct., & the outlay of money 
spent for repairs ought not to be sanctioned, in my 
opinion, unless it is a case of salvage. Salvage 
cases are extremely difficult to determine, & in a 
case like this I would require strong evidence to 
prove that it was necessary for the infant in the 
way of salvage (Kbkewich, J.). — lie Hawker, 
Duff v. Hawker (1897), 45 W. R. 440 ; 41 Sol. Jo. 
333 ; aub nom. Re Hawker’s Settled Estates, 
00 L. J. Ch. 341 ; 70 L. T. 287. 

Annotation : — Befd. Re Montagu, Dorbishiro v. Montagu 

(1897), 06 L. J. Ch. 345. 

49. Completing mansion house — Commenced by 
testator.! — Hibbert v. Cooke, No. 0, ante. 

50 . ,] — A tenant for life had 

expended on the estate largo suras in completing 
a mansion left unfinished by testatrix, in erecting 
a conservatory Sc vinery, in rebuilding a farmhouse 
& buildings, in erecting cottages, in erecting 
permanent furnaces, works, buildings Sc cottages 
at some copper works, in draining marshy ground ; 
& in making payments to keep a foreign mine 
working, so as to prevent its forfeiture : — Held : 
he was entitled to no allowance for those sums out 
of the personal estate of testatrix held upon 
similar trusts, or to any inquiry respecting them, 
except those laid out in completing the mansion 
& for the foreign mine, as to which an inquiry 
was directed whether the outlay was for tlio benefit 
of the inheritance. — Dent v. Dent (1802), .SO 
Beav. 303 ; 31 L. J. Ch. 4S0 ; 8 Jur, N. S. 780 ; 
10 W. R. 375 ; 54 E. R. 929. 

Annotation : — Refd. Re Do ToinsIor’B R. K., lie Do ToiHbicr’H 

Trusts, Do Teissier r. Do Teissier, [1893] 1 Ch. 153. 

51. Erecting furnaces & buildings on copper 
works.! — Dent v. Dent, No. 50, ante, 

62. working mine abroad — To prevent for- 
feiture.! — Dent v. Dent, No. 50, ante, 

68. Erecting conservatory.] — Dent r. Dent, 
No. 50, ante, 

64, Rebuilding dilapidated buildings.] — Dent 
r. Dent, No. 60, ante. 

66. General drainage of property,] — Dent r. 
Dent, No. 60, ante, 

56. Rebuilding & repairing mansion house — 
Foundations given way.] — A residential estate of 
small extent was settled in strict settlement upon 
settlor, his wife. Sc family, Sc power was given to 
certain trustees, duiing the minority of any person 
entitled to the rents Sc profits, to rebuild or repair 
the mansion house, & to pay for the cost out of the 
rents & profits ; & they also had power, with the 
oonsent of the tenant for life, to lease the property 
for ninety-nine years,. The value of the estate to 


settlor & his family depended chiefly upon the 
residence. Since the death of settlor, his widow 
being tenant for life in possession, the house had 
become ruinous from the foundation having given' 
way, & could only be rendered habitable by re- 
building on a new site : — Held : the trustees were 
authorised to raise by mtge. of the settled property 
£5,000 to be spent in rebuilding the residence, on 
being satisfied that the value of the estate, with the 
house, Sc subject to the mtge., would not be less 
than if the house had been removed & the materials 
gold. — Frith v, Cameron (1871), L. R. 12 Eq. 109 ; 
40 L. J. Ch. 778 ; 24 L. T. 791 ; 19 W. R. 880. 

Annotations Consd. CJonway v. Fenton (1888), 40 Ch. D. 

612. Reid. Re Montagu, Dorhishlre v, Montagu, [18973 

2 Ch. 8. 

57 . For occupation by tenant for 

Re De Teissier’s Settled Estates, Re De 
Teissier’s Trusts, De Teissier v, De Teissier, 
No. 149, post, 

5 g. Building new roof.! — Testator de- 

vised & bequeathed all his real Sc personal estate 
to trustees upon trust to settle his real estate upon 
L. for life without impeachment of waste, with 
remainder to her second son, an infant, in tail 
male, with remainders over ; Sc to lay out his 
personal estate in the purchase of lands to bo 
settled in the same manner as his real estate, & 
he empowered liis trustees to postpone the getting 
in Sc investment of his personal estate, & to make 
out of the income or capital thereof any outlay 
for the benefit of bis estate. The tenant for life 
applied under the general jurisdiction of the ct. 
that the trustees might be directed out of moneys 
in their hands representing personal estate to pay 
for permanent repairs to the mansion house, 
amounting to the construction of a new roof, 
rendered necessary by dry rot : — Held : the ct. 
had no jurisdiction to direct such an application 
of capital, Sc it was not autlioriscd by the power 
in the will . — Re De Tabley (Lord), Leighton v, 
Leighton (1890), 75 L. T. 328. 

Annotation : — Reid. Re Montagu, Derbishiro r. Montagu, 

[1897] 1 Ch. G85. 

59. .] — Re Legh’s Settled Estate, 

No 155, post. 

00. ,] — Testator devised a freehold 

mansion house to the use of trustees in trust for 


his sister for life, “ subject to the condition that 
she shall keep the said premises in the state of 
repair in wliich she finds them at my death,” 
with remainder in trust for his nephews successively 
for life subject to the same condition, with re- 
mainders over. Sc ho bequeathed personal estate 
upon trusts corresponding to those of the mansion 
house. Tlie will did not impose on the trust^s 
any trusts whatever for the management, main- 
tenance, or repairs of the mansion hov^. At 
tes^tor’s death the house was in general disrepair. 
Upon an application by the trustees as to whether 
they could apply capiW moneys in their hands 
in putting the house into good repair : — Held : 
as the evidence did not show the case to be one of 
‘‘ salvage,” the ct. could not, either under Settled 
Land Acts, which admittedly did not apply, or 
its general jurisdiction, authorise the proposed 
expenditure. — Re Willis, Willis v, Willis, 
[1902] 1 Ch. 16 ; 71 L. J. Ch. 73 ; 85 L. T. 430 ; 
60 W. R. 70 ; 40 Sol. Jo. 49, C. A. 

Annotation : — Refd. Re Foster’ti S. K., (19221 1 Ch. 348. 


61. Stocking & cultivation of farm — For 
occupation by tenant for life,] — Where real Sc 


dlffloultles, 6c became unable to pay 
Interest on the mtge. There was an 
attempted sale by the mtgor., but 
there was no bidding, & the farm was 
unoooupied. The trustees of the trust 


property had taken proceedings In the 
Australian Cts. for foreclosure, 6l the 
decree would shortly be made absolute. 
The vacant farm was deteriorating ; 
but rain had fallen 6c there was promise 


of better seasons. The mortgaged pro- 
perty was subject to land tax & 
penalties for not keeping down rabbits : 
— Held : the ct. had Jurisdiction to, 6c 
would in the olrcumstanoes of the case, 
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petBonal property were settled on the same trusts Re Household, Household e. Household (1884), 
for a tenant for life, or until he should charge or 27 Oh. D. 663 ; 64 L. J. Ch. 167 ; 61 L. T. 310. 
incumber the same, with remainder for his children, ^Id. Conway t>. Fenton (1888), 40 Ch. D. 

the ct., in the circumstances of the case, sanctioned 51^4 Tabley, Ijeiffhton r. Leikhton (1890), 

an advance of £1,000 out of the personal estate to 
the tenant for life for the purpose of stocking a 
farm which was in hand & which the tenant for 

life was proposing to farm himself, the evidence Sect. G. — UNDER PARTICXHAR INSTRUMENTS,f 
showing that the proposed advance was necessary 5ee, generally. Settlements ; Trusts and 
for the cultivation & preservation of the farm. — Trustees ; Wills. 


Part ii. — Under Improvement of Land Acts. 


See Improvement of Land Acts, 1804 (c. 114), 
& 1899 (c. 40) ; Limited Owners Residences Act, 
1870 (c. 50) ; Limited Owners Residences Act, 
1870, Amendment Act, 1871 (c. 84) ; Limited 
Owners Reservoirs & Water Supply Further 
Facilities Act, 1877 (c. 31) ; Settled Land Act, 
1925 (c. 18), 8. 115. 

Where infant an interested party — Appointment 
of guardian to consent.] — See Infants, Vol- 
XXVIJI., p. 290, Nos. 1442-1444. 

62. Two years rental of estate ” — What 
estate comprises.] — lie Dunn’s Settled Estate, 
[1877] W. N. 39. 

Sec Limited Owners Residences Act, 1870, 
Amendment Act, 1871 (c. 84), a. 3. 

63. Priority of charge — Advance from com- 
pany — Advance for purpose ultra vires the lender.] 
— The tenant for life had added t-o the mansion 
house, k obtained an order from the inclosure 
comrs. charging the expense on the inheritance. 
The L. Co. having power to lend money on land 
for improvements but not for building mansions, 
sought from the comrs. an order creating a first 
charge on the inheritance in order to advance 
money for the mansion house expenditure ; — 
Held : a mandamus did not lie to the comrs. & 
especially at the instance of a co. having no power 
to lead the money for such a purpose. — R. v. 
Inclosuke Comrs. (1879), 44 J. P. 38. 

64. ** Incumbrance affecting the land 

charged ” — Limited Owners Residences Act, 1870 
(c. 56), s. 9.] — Provident Clerk’s Mutual Life 
Assurance Assocn. v. Law Life Assurance 
Society (1897), 13 T. L. R. 501. 

65. Effect of Settled Land Acts on existing 
charge — Whether expenditure transferred from 
income to capital.] — Where a tenant for life of 
settled land has prior to Settled Land Act, 1882 
(c. 38), created charges for land drainage k im- 
provements under the Improvement of I-rfind Act, 
1804 (c. 114), & other Acts, which were repayable 
by instalments, he will not be entitled under 
Settled Land Act, 1882 (c. 38), s. 21 (2), to have 
these charges paid out of the capital of the setthid 
estates so as to relieve liim from the payment of 
tlie instalments. Trustees who purchase such 
charges will hold them upon trust to receive the 
instalments payable by the tenant for life, k to 
treat them as capital. — Re Knatchbull’s Settled 


Estate (1885), 29 Ch. D. 588 ; 54 L. J. Ch. 1108 i 
53 L. T. 284 ; 33 W. R. 509 ; 1 T. L. R. 398, 

C. A. 

AnmdaJions : — Consd. lie RIchardHon, Riohardson r. 
Richardson, [1900] 2 Ch. 778: /ir Manchester’s Sottlmt., 
11910] 1 Oh. 106. Refd. Re Sebrbrht’H 8. K. (1886), .33 
Ch. D. 429 : Re Kfirmont’s 8. B. (1890), 46 Ch. D. 396 ; Re 
DaliHon’8 S E., 11892] 3 Ch. 622; Re Howard's S. K., 
11892] 2 Ch. 233 ; Ex p. Castle Bytliam, Ex p. Mid. Ry., 
11895] 1 Ch. 348. 

68. Charge purchased by trustees.] — 

Between 1881 k 1885 the tenant for life under 
a settlemt'nt borrowed money under Improve- 
ment of l.-and Act, 1804 (c. 114), the repayment 
thereof being secured by tenninable rentcliarges 
crea.tod under the Act in common form, k con- 
taining no provision for redemption. These 
rentcliarges were in 1 883 k 1 885 bought up 
by the trustee of the settlement out of capital 
money subject to the settlement, k became 
vested in him. In 1 888 the jiortions of the estate 
on which the improvements had been made 
were sold, k the rentcliarges wore, under the 
powers of Settled Land Act, 1882 (c. 38), shifted 
to other portions of the estate : — Held : what 
had been done was not a redemption of the rent- 
charges, but an investment under Improvement 
of Ijand Act, 1804 (c. 114), s. 00 ; nor was it an 
expenditure of capital money in providing for the 
pajmont of the rentcharges ; it was, tluTeforo, 
not within the language of Settled J..and Acts 
(Amendment) Act, 1887 (c. 30) ; the Act of 1887 
was not retrospective so as to apply to purchases 
made before it came into operation ; k for these 
r(‘a8ons the tenant for life was not entitled to be 
recouped the instalments wliich he luid iiaid ; but 
he was entitled, although the improved land had 
been sold, to have the instalments accrued due after 
Mar. 25, 1880, when the question was first raised, 
provided for out of capital. — He Howard’s 
Sb-rFLED Estates, [1802] 2 Ch. 233 ; 01 L. J. Oh. 
311 ; 07 L. T. 150 ; 40 W. R. 300 ; 30 Sol. Jo. 
293. 

Annolations : — Refd. Rr Dali«on’fl 9. E., (1802] 3 Ch. 622 ; 

StralTord to MaploH (1896), 65 L. J. Cb. 124. 

Charges other than Improvement charges.] — 

See Settlements. 

67. Sale of part of land subject to charge — 
Necessary parties.] — The tenant for life of an estate 
which was subject to an improvement rent charge 


allow the truateea to raise, by mtge. advanced under Land Improvement 
of the sheep farm Iteelf, £30,000 for Loans Act, 1883, Is subject to a first 
the expenses of working k managing charge on the land for the improvement 
the farm k paying outgoings. — Neill of which the loan is advanced. — 
Neill, (1904 J II. R. 613. — IR. Sxnkajian Nambudbipad t>. Raha- 

swami Attab, U918J I. L. K. 41 Mad. 

PART II. 691.— IND. 

^ e ^ e. ... d. .] — A reotebarge granted 

e. trioruy of charge.] — A loan to secure a loan to an owner in fee. 


subject to a rent, by a grant before 
14 k 16 Viet. c. 20, has priority over 
the rent, under Land Improvement 
Act, 1847 (c. 32), B. 38.— A.-G. v, 
Evans (1860), 11 1. Ch. R. 171.— IR. 

e. Time for lodging account of 
claim .} — Campbell v. Dalhousie 
(£A liLb(1868), L. R. 1 Bo. dc Div. 269. 
— gCOT. 
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created under Improvement of Land Act, 1864 
(c. 114), agreed to sell a portion of the settled estate 
free from the rent charge. The tenant for life 
proposed, with the consent of the owners of the 
rentchargo, to exonerate the land sold from the 
rent-charge by vhtue of Settled Land Act, 1882 
(c. 38), 8. 5, but the purchasers took the objection 
that under Improvement of Land Act, 1864 
(c. 114), 8. 68, the consent of the Board of Agri- 
c\iltm*e, who now represented the comrs. referred 
to in the Act, must be obtained : — Held : the 


consent of the Board of A^culture was not 
necessary, A a good title had been shown . — Re 
Strafford (Earl) & Maplfs, [1896] 1 Ch. 235 ; 
66 L. J. Ch. 124 ; 73 L. T. 686 ; 44 W. R. 269 ; 40 
Sol. Jo. 130, 0. A. 

Annotation : — ^Mentd. Re Bayley -Worthington & Cohen’s 
Contract, [1909] 1 Ch. 648. 

Charges under Improvement of Land Act, 1864 
(c. 114), for contributions under district councils 
water supply facilities.] — See, generally, Water 
Supply, 


Part III. — Under Settled Land Act, 1925. 


Note. — The aiatutory provisions as to improve- 
ments contained in Settled Estates Act, 1877 (c. 18), 
& Settled Land Acta, 1882 (c. 38), 1884 (c. 18), 
1887 (c. 30), 1890 (c. 09) (in this Part of the Title 

referred to as 1877 Act, 1882 Act, 1884 Act, 1887 
Act, iSd 1890 Act respectively) were repealed & re- 
placed by Settled J.and Act, 1925 (c. 18) (in this Part 
of this Title referred to as 1925 Act), ss. 83-89, 
Sched. III. In consideri)ig the cases set out in this 
Part regard must be had to their date, the Act under 
which they were decided, (Sc the effect of the subse- 
quent Acts. 


Sect. 1.— IMPROVEMENTS WITH CAPITAL MONEY 

Suu-SECT. 1.— In General. 


See, now, 1025 Act, ss. 83, 84. 

68. Principle on which court acts — In ap- 
portioning expenditure between capital & income.] 
-^Under 1890 Act, s. 15, tlie ct. has jurisdic- 
tion to sanction the application of cax)ital moneys 
in repaying to a tenant for life the expenses 
of improvements on the settled estate executed 
(to paid for by him without the submission of a 
scheme. But in exercising such jurisdiction the 
ct. will take care that no expenses shall be thrown 
upon capital, which as between tenant for life & 
remaindeiman ought in fairness to be paid out of 
income. The cost of works which are not 
permanent improvements likely to benefit the 
remaindernian more than the tenant for life, 
but are mere repairs or works incidental to the 
ordinary use, occupation, (to enjoyment of the 
prop(‘rty, ought not to be allowed ou^< of capital 
moneys arising under the Settled Land Acts. The 
cost of additions to &> alterations in the drainage 
(to sanitary arrangements of a mansion house held 
to fall within this principle . — lie Tucker’s Settled 
Estates, [1896] 2 Ch. 468 ; 04 L. J. Oh. 613; 
72 L. T. 019 ; 43 W. R. 681 ; 39 Sol. Jo. 602 ; 
12 R. 320, 0. A. 


Annoiationa : — Apld. Re Thomas, Weathorall v. Thomas, 
R®M. Re Lover, Cordwell v. Lever, 
U897] 1 Ch. 32; 2ie Norfolk's Parliamentary Estates, 
Norfolk V. Berries, [1900] 1 Ch. 461 ; Re Farnham's 
Hottlmt., Jiaw Union & Crown Insoo. v. Hartopp, [1904] 
2 Ch. 6«1 ; Re Loconfleld’s S. K., [1907] 2 Ch. 340 : JRe 
Ht. Gormans S. E , [1924] 2 Ch. 236. 


69. On application by tenant lor life for 

reimbursement of money spent.] — Be Tucker’s 
Seti'led Estates, No. 08, ante. 

70. Whether co-extenslve with Improvement 
of Land Act, 1864 (c. 114), s. 9.] — Re Newton’s 
Settled Estates, [1890] W. N. 24, 0. A. ; pre- 
vious proceedings (1889), 01 L. T. 787. 

71. Improvements calculated to increase or 
maintain income ol settled estates.] — Qebard’s 
(Lord) Settled Estate, No. 146, post. 


72. Improvements with a view to sale of settled 
property — Whether authorised.] — Be Hotchkin’s 
Settled Estates, No. 208, post. 

73. Improvement in the nature of experiment.] 
— Be Broadwater Estate, No. 99, post. 

74. Works incidental to authorised improve- 
ment — Pavilion on cricket ground.] — Re Orwell 
Park Estate (1904), 48 Sol. Jo. 103. 

Annotation: — Refd. Re Do Croapigny’B S. E., [1914] 1 Ch 

227. 

75. Estate office on building land.] — 

The building of an estate office on settled land, 
though not an improvement per se within the 
improvement clauses of the 1882 Act, s. 25, may in 
a proper case bo allowed under the general words 
of the section as an “ operation incident to, or 
necessary, or proper . . for securing the full 

benefit of ” an authorised improvement, e.g., the 
conversion of the land into building land under 
clauses 17 (to 18. — Re 1)e Crespigny’s Settled 
Estates, [1914] 1 Oh. 227 ; 83 L. J. Oh. 340 ; 110 
L. T. 230 ; 68 Sol. Jo. 262, 0. A. 

76. improvements on settled land out of the 
Jurisdiction — Land abroad.] — Re Stuousberg 
(1886), 32 Sol. Jo. 625. 

77. Land In Scotland.] — Where there is 

power in an English settlement to lay out capital 
moneys in purchase of land, (to part of the settled 
estate consists of land in Scotland, capital moneys 
arising out of the settlement can be applied to the 
improvements of such real estate. 

Structural alterations to a public-house includ- 
ing the re-arrangement of the bar required by a 
licensing authority on granting a renewal of the 
license are improvements on which capital moneys 
may be expended. — Re Gurney’s Marriage 
Settlement, Sullivan v. Gurney, [1907] 2 Ch. 
490 ; 76 L. J. Ch. 609 ; 97 L. T. 087. 

See, also. No. 187, post. 

78. Matters of mere amenity & luxiu^y dis- 
tinguished.] — Re Gerard’s (LiOrd) Settled 
Estate, No. 146, post. 

79. Improvements to newly purchased estate — 
Authorised as “ purchase of land ” — Under 1882 
Act, s. 21 (vii.) — Installation of electrio lighting 
Sc bells.] — A suitable mansion house, although 
much out of repair (to deficient in modem require- 
ments, together with 99 acres of land had been 
purchased for £7,500 out of capital moneys by 
the trustees of a settlement at the direction of the 
tenant for life in place of the principal mansion 
house & grounds originally settled but subsec^uently 
sold. The tenant for life had obtained expert 
advice not to more than £7,600 for the pro- 
perty Sc that an expenditure of £6,000 would be 
necessary to modernise the house Sc put it in 
proper repair & condition. Many of the works 
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necessary for that purpose were admittedly auttio- 
riaed improvements within the Settled Jjand Acte, 
but the expenditure also included a sum of 
for the installation of a system of electric lighting 
& bells, &, of £1,280 for general repairs : — Held : 
inasmuch as the tenant for life would have had to 
pay an enhanced price for the property if the works 
in question had been execute before the sale to 
him, an allowance out of capital moneys in r^pect 
of the expenditure upon the electric lighting & 
bells & repairs could be sanctioned under above 
sub-sect, as being in substance a purchase of land 
in fee simple, but the allowance in respect of those 
items must be limited to such a sum to be ascer- 
tained by a qualified practical surveyor as he would 
have advised the trustees to pay in addition to 
the £7,500 if the particular works in question 
had been executed by the vendor before the sale. — 
lie Blake’s Settled Estates, [1923] 2 Ch. 128 ; 
92 I.. J. Ch. 329 ; 128 L. T. 659 ; 07 Sol. Jo. 313. 
See, now, 1925 Act, s. 73 (xi). 

Alterations — To farm buildings.] — See No. 97, 
post. 

To mansion house.] — See Nos. 131, 145, post. 

To pubiic-house.] — No. 77, ante. 

Building estate — Agent’s oflttce.] — See No. 75, 
ante. 

Streets & open spaces on.] — See Sub-sect. 

2, li., post. 

Water supply for.] — See No. 108, post. 

Carriage drive.]— iSVc No. 154, post. 

Chapel.] — Sre No 145, post. 

Coach house & harness rooms.] — See No. 146, 
Jiost. 

Cottages — Construction.] — See Sub-sect. 2, K., 

post. 

Drainage of.] — See No. 85, post. 

Water supply for.] — See No. 36, ante. 

Cotton mill.] — See No. 101, post. 

Cricket ground.] — See No. 74, ante. 

Engine house — For electric light plant.] — See 
Nos. 82, 129, post. 

Estate agent’s house.] — Sec No. 145, post. 

Additions to .] — See No. 36, ante, A No. 127 , 

post. 

Estate ofllce.] — See No. 75, ante. 

Fire extinguishing apparatus.] — See No. 107, 

post. 

Garden path.] — See No. 154, post. 

Garden walls & fences.] — See Nos. 107, 154, 
post. 

Golf course.] — See No. 113, post. 

Heating apparatus.] — See No. 131, post. 
Laundry.] —See No. 107, post. 

Lighting installation.] — See No. 79, ante, Nos. 
82, J28, 129, 134, pf>st 

Mansion house — Additions to.] — 48eeNo.l45,po«t 

Drainage of.] — See Nos. 36, 68, ante, & Nos. 

82, 156, post. 

Installation of electric light.] — See No. 

129, post. 

Installation of heating apparatus.] — See 

No. 131, post. 

Rebuilding.] — See Sub-sect. 2, Y., post. 

Rerooflng.] — See Nos. 131, 145, 165, post. 

Peach housed — See No. 139, post. 

Rerooflng — Farm buildings.] — See No. 97, post. 

Mansion house.] — See Nos. 131, 145, 155, 

post. 

Thatch replaced by galvanised iron .] — See 

No. 90, post. 

Silos .] — See No. 99, post. 

Stables — Rebuilding.] — See No. 30, ante. Nos. 
145, 146, post. 

Vlnery.J — See No. 139, post. 

WaUs & fenees.] — See Noe. 90, 98, post. 


SUB-SBCT. 2. — ErPBNDITURB NOT REPAYABLE 
BY Instalments. 

A. Drainage. 

See 1925 Act, s. 83, eched III., Pait 1., (i). 

80. Of mansion house — New & improved 
system.] — Re Houghton Estate, No. 36, ante. 

81. .] — Re Dunham Massey Settled 

Estates, No. 156, post. 

82. .] — A tenant for life of settled 

estates constructed an entirely new system of 
drainage at the principal mansion house which 
involved the structural alteration of rooms & 
connection of closets with the outer air. He also 
erected an engine house for the purpose of housing 
the engines required to supply the mansion house 
with electric light. Upon the tenant for life 
applying to bo recouped out of capital moneys 
his expenditure in respect of these “ improve- 
ments ” as coming within the 1882 Act, s. 25 : — 
Held : all expenditure substantially for ilio pur- 
pose of making one complete system of drainage, 
beginning at one end & going to the other would 
be allowed out of capital moneys ; (2) tlio ex- 

penditure upon the erection of the engine liouse 
could not be allowed os it would not “ increase 
the value of tlie settled land for agrioulturiU pur- 
poses or as woodland or otliorwise ” within the 
1882 Act, s. 25 (12). 

The words “ or otherwise ” in the sub-sect, 
must be limited to purposes ejusdem generis. — 
Re Leconpield’8 (Lord) Setfled Estates, 
[1907] 2 Ch. 340 ; 76 L. J. Ch. 562 ; 97 L. T. 163 ; 
23 T. L. R. 573. 

83. Alterations.] — Re Tucker’s Settled 

Estates, No. 68, ante. 

84. Of long leaseholds — Drainage modernised.] 

— Testator gave his residuary estate to trustees 
on trust for convei’sion Ac- investment, then to 
pay the income in the manner tlioroin directed to 
three persons as tenants for life, then to hold the 
estate for the children of one of them. ^ The in- 
vestment clause contained a power to invest on 
freehold ground rents, & power was given to the 
trustees to postpone the sale of any part of the 
estate. Pa A of tlie estate retained by them un- 
sold consisted of three leasehold liouses held for 
the residue of long terms, Ac upon Uiese largo 
sums had to be expended by the trustees in putting 
in modern systems of drainage 11 eld : the 
drainage expenses were iraprovoments witliin 
Settled Land Acts, Ac under the circumstances 
they shoidd be borne by capital. — Re I’homas, 
Weatheball V. Thoaias, [1900] 1 Ch. 319 ; 69 
U J. Ch. 198 ; 48 W. K. 409. 

Annotation Eefd. Re McClure’?* Trusts, Carr v. Comiuerolal 

Union Insce. (1906), 70 L. J. Ch. 62. 

85. Cottoges — Occupied by estate labourer.] — 
The decision of the ct. was here nsked for whether 
certain contemplated works were impi*ovement8 
within Settled Land Acts. In the scheme sub- 
mitted to the trustee of the settled estate the 
foUowing items appeared : (h) Sanitary works to 
a cottage in the occupation of the wife of a labourer 
on the settled estates, (b) Sanitary works to a 
house in the occupation of a doctor at a rental 
of £35. The doctor had in 1898 taken the house 
on the faith of a promise by the late tenant for 
life that the works now proposed should bo car- 
ried out. There was evidence that the existing 
sanitary arrangements had been condemned by 
the local sanitary authorities, (c) Sanitary im- 
provement to a number of cottages on the estate. 
Some of these were occupied by tradesmen, others 
by “ labourers, farm servants, & artisans,’* Ac the 
remainder by members of the working classes : 
— Held ; as to (a) the case came within 1882 
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Sect, 1 . — Improvementa with capital money: Svb^ 
sect, 2, A., B., C., D., E„ F., G., H., J., K., 

X„ M.,N., 0„ P., 

Act, 8. 25 (10) (20) ; (2) as to (b) upon the occupier 
giving notice of his intention to quit if the improve- 
ments were not carried out, the proposed expendi- 
ture would then be in respect of an improvement 
imder 1800 Act, s. 13 (2), for the proposed works 
would then be “ additions to or alterations in 
buildings reasonably necessary or proper to enable 
the same to be let ” ; (3) as to (c) those houses 
which were in the occupation of tradesmen were 
not in the occupation of the working classes as 
defined by 1890 Act, s. 18, & conseouently im- 
provements to them could not be paid for out of 
capital ; (4) In the case of works proposed on 

cottages occupied by persons whose description 
did not come within the definition in that sect, 
although they did not belong to the classes referred 
to in 1882 Act, s. 25 (10), the works were improve- 
ments within Settled Land Acts. This was so 
although the building of the dwellings had never 
been permitted by the ct. as “ not injurious to 
the estate ” in accordance with Housing of the 
Working Classes Act, 1890 (c. 70), s. 74 (1) (5).— 
Re Calverley’s Settled Estates, [1904] 1 Ch. 
160 ; 73 L. J. Ch. 25 ; 89 L. T. 600 ; sub nom. 
Re Calverley’s Settled Estates, Calvehley 
V. Calverley 52 W. 11. 200 ; 48 Sol. Jo. 50. 

g6, Occupied by tradesmen.] — Re Cal- 

VERLBY’s Settled Estates, No. 85, ante. 

87. Work required by occupier — As alternative 
to notice to quit — Drainage condemned by sanitary 
authorities.] — Re Calverley’s Settled Estates 
No. 85, ante, 

88. Work required by sanitary authority.] — 

Notice was served under Public Health (London) 
Act, 1891 (c. 70), upon the trustees of certain 
settled property as the owners of the premises to 
do certain sanitary works upon the premises. 
Pltfs. who were the assignees of the life interest 
of the equitable tenant for life, agreed with the 
trustees that they would themselves do the work 
without prejudice to the question who was liable 
to pay for it, they carried out the works, &; spent 
in so doing £255 19s. lOd. : — Held : [having regard 
to the arrangement that had been come to, pltfs. 
were in the circumstances of the case entitled to 
be subrogated to tlie rights of the trustees, & to 
have a declaration of charge on the corpus of the 
estate for so much of the money expended by 
them as had been spent upon permanent improve- 
ments, & for the costs of the application & of the 
appeal. — Re Farnham’s Seitlement, Law 
Union & Crown Insurance Co. v, Hartopp, 
[1004] 2 Ch. 661 ; 73 L. J. Ch. 667 ; 01 L. T. 
780 ; 48 Sol. Jo. 604 ; 2 L. G. R. 1050, C. A. 

B, Bridges, 

See 1926 Act, s. 83, sched. III., Part I., (ii.). 

C. Irrigation and Warping, 

See 1925 Act, s. 83, sched. 111., Part I., (iii.). 

D, Distribution of Sewage as Manure, 

See 1926 Act, s. 83, sched. HI., Part I., (iv,). 

E, Embanking and Weiring. 

See 1926 Act, s. 83, sched. III., Part I., (v,). 

89. Whether allowed.] — An application was 
made that part of the proceeds of a sale, under the 
direction ox the ct., of some settled estate might 
be expended in making an embankment or idde 
weir of a river to prot^t other part of the same 


settled estate, the banks of the river having been 
damaged by floods : — Held : the application 
must be granted. — Re Lbadbittbb (1882), 30 W. R. 
378. 

See, also, No. 206, post. 

F, Oroynes, Sea-Walls, and Defences against 
Water, 

See 1925 Act, s. 83, sched. III., Part I., (vi.). 

G, Inclosing^ Straightening Fences and Re- 
division of Fields, 

See 1925 Act, s. 83, sched. III., Part I., (viL). 

Rebuilding stone wall fences on farms.] — See 

No. 97, post. 

90. Erection of new fences — Partly in sub- 
stitution for old — Partly dividing park.] — A tenant 
for life of settled estates obtained a transfer of 
improvement rentcharges by which a reduction 
of interest on the charges was effected. In order 
to gain the consent of the transferors to the 
transfer, he paid them out of his own moneys 
£915 : — Held : the repayment of the £015 to the 
tenant for life by the trustees of the settlement 
out of capital money come into their hands, could 
not be held to be money expended in “ redeem- 
ing,” or ” otherwise providing for the payment 
of ” rentcharges within sect. 1 of 1887 Act. The 
replacing of thatch with galvanised iron roofing 
is an improvement within 1882 Act, s. 25 (20), on 
which capital money may bo spent : — Semble : 
the erection of new fences partly in place of old 
fences &. partly to divide a park is an improvement 
within 1882 Act, s. 25 (6). — Re Vernby’8 Settled 
Estates, [1898] 1 Ch. 508 ; 07 L. J. Ch. 243 ; 
78 L. T. 191 ; 40 W. R. 848 ; 42 Sol. Jo. 308. 

91. Inclosing new garden.] — Re Dunraven’s 
(Earl) Settled Estates, No. 107, post, 

92. .] — Rc Windham’s Settled Estate, 

No. 154, post. 

H. Reclamation and Dry Warping. 

See 1925 Act, s. 83, sched. III., Part I., (viii.). 

I. Farm and Private Roads and Roads and 
Streets in Villages and Towns. 

See 1925 Act, s. 83, sched. III., Part I., (ix.). 

Streets roads in connection with building 
estates, see Sect. 1, sub-sect. 2, R., post. 

93. “Private road “ — New carriage drive — 
Old carriage drive built over.] — Re Windham’s 
Settled Estate, No. 154, post. 

94. Garden path.] — Re Windham’s 

Settled Estate, No. 164, post. 

J. Clearing, Trenching and Planting, 

See 1925 Act, s. 83, sched III., Part I., (x.). 

K, Cottages for Labourers, Farm Servants and 
Artisans. 

See 1925 Act, s. 83, sched. III., Part I., (xi.). 

95. Labourers’ cottages.] — Rc Houghton 
Estate, No. 36, ante. 

96. Gardener’s cottage.] — Re Lisburne’s (Earl) 
Settled Estates, [1901] W. N. 91. 

House for agents, bailiffs, etc.] — See Sub-sect. 3, 
A., post. 

Small dwellings.] — See Sub-sect. 2, V., post. 

See, also. No. 86, ante. 

L. Farm Houses, Buildings, etc. 

See 1925 Act, s. 83, sched. III., Part I., (xii.). 

97. New farm buildings — Whether authorised 
improvements — Question of evidence.] — Re 
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Pabt III.— Under Settled Land Act, 1926. 


Newton’s Settled Estates, [1890] W. N, 24, 
C. A, ; prevuntf proceedings (1889), 61 L. T. 787. 

98. Rebuilding stone wall fences on fnrm.] — 

The rebuilding of stone wall fences on farms is 
not within 1882 Act, s. 26 (11), (20), — Re Mabl- 
borough’s (Duke) Settlement (1892), 8 T. L. R, 
201 . 

Anno^aiion: — ^Refd. Re Dunraven's S. E., [1907] 2 Ch. il7. 

99. Buildings for farm purposes — **Sllo.'’] — 

(1) The tenant for life of a settled estate, after the 
passing of 1882 Act, constructed “ silos ” upon the 
estate, & proposed to construct others. He then 
applied to the ct, to allow payment for the work 
done &; proposed to be done out of capital trust 
money under sect. 25 (11) of the Act: — Held: 
though a “ silo ” might come within the term 
“buildings” used in the Act, yet, inasmuch as 
the construction of ” silos ’* was in the nature of 
an experiment, the expenditure could not be 
sanctioned. Qu. : whether the ct. had power to 
sanction the payment for past expenditure. 

(2) On an application to the ct. for the payment 
for improvements out of capital money the 
trustees ought to appear separately from the 
tenant for life. — Re Broadwater Estate (1885), 
54 L. J. Ch. 1104 ; 53 L. T. 745 ; 33 W. 11. 738 ; 
1 T. L. R. 505, C. A. 

100. .] — Re Lisburne’s (Earl) Seti'Led 

Estates, [1901] W. N. 01. 

Repairs & alterations.] — Sec Sub-sect. 2, U., 
post. 

M. 3/ illSf Waterwheels f Engines^ cic* 

See 1025 Act, 8. 83, sched. III., Part I. (xiii,), 

101. “ Other mills "’—Limited to mills for 
developing agricultural produce of land — Silk or 
cotton mlU excluded.]— The words ‘‘ other mills ” 
in 1882 Act, s. 25 (12), mean mills for the purpose 
of developing tlie agricultural produce of the 
settled land, A not for commercial purposes ; A, 
therefore, the sub-sect, does not aiithoiiso the 
expenditure of capital money arising under the 
Act upon the erection of, or any addition to, or 
^‘construction of, a silk & cotton mill, the same 
being for the development of produce imported 
on to the settled land. — Re Harrington’s (Earl) 
Settled Estates (1000), 75 L. J. Ch. 400 ; sub 
Hfm. Re Harrington’s (Earl) Settled PJstates, 
Harrington v. Peat, 94 L. T. 023, C. A. 

102. Agricultural purposes or woodland or 
otherwise — “ Or otherwise ” construed ejusdem 
generis.]— i?c Leconfield’s (Lord) Settled Es- 
tates, No. 82, ante. 

103. Engine house— For electric light engine— 
Not included.] — Re Lelonfield’s (Ijord) Seti’lkd 
Estates, No. 82, ante. 

Whether within 1925 Act, sched. III., 
Part I., (xxlll.).]— No. 120, :- - 


fire hydrants, hose, ^ other necessary fittings & 
apparatus, as being an improvement coming 
within 1882 Art, s. 26) 13), & also of rebuilding 
the walls of the garden attached to the same 
mansion house, the old ruinous walls having been 
taken down & new walls inclosing more garden 
ground having been built in part on the site of 
the old walls, as being an improvement coming 
within the term “inclosing” in 1882 Act, s. 25 (0)* 
The application for the sanction of the ct. under 
1890 Act, s. 13 (4), to the payment out of capital 
moneys of the cost of the proposed rebuilding of a 
laundry, 250 yards away from the mansion house, 
refused. 1882 Act, s. 25 (20), in authorising as 
an improvement the “ reconstruction, enlargement, 
or improvement of any of those w’orks,” refers to 
any of the works previously mentioned in the sect., 
however &> whenever made, does not merely 
refer to works already constructed under powers 
given by the Act. — Re Dunraven’s (Earl) 
Settled Estates, [1907] 2 Ch. 417 ; 70 L. J. 
Ch. 501 ; 07 L. T. 330 ; 23 T. L. R. 001 ; 51 
Sol. Jo. 653. 

108. For building estate.] — The scheme sub- 
mitted in this case to the trustees, is substantially 
a scheme for improving the value of the K. estate 
by giving it the character of a building estate, 
& the estate could not be improved in this way 
without giving it an adequate incrt*#isod 8Ui)pIy 
of water (Lord Halrrury, C.). 

The scheme, as stated by the Lord Chancellor, 
was for slorinfj in a tank a sufOcient supply of 
water to bo distributed by gravitation over the 
estate. In order to obtain a Hufilciont supply of 
water it was proposed to deepen one of the wells 
on the estate. In carrying out the scheme it 
was found necessary not only to sink the well 
deeper than had been proposed, but also to pro- 
vide for storing the water by making underground 
headings, to increase tlie size of the engine-house 
& tanks, A to do various other things, which all 
came within the scheme which had boon approved 
(Cotton, L.J.). — Re Bulwer Lyiton’s Will, 
Knebworth SrnTLED Estates (1888), 38 Ch. D. 
20 ; 57 L. J. Ch. 340 ; 59 L. T. 12 ; 30 W. R. 
420 ; 4 T. L. K. 229, C. A. 

Annoiaiione : — R,2ltLRe Kensington S. E. (1905), 21 T. L. R. 

351 ; Rc Eguiont's Sottlmt. (1908), 24 T. L. K. 783. 

109. Investment of capital moneys In 

shares of water company.] — Re Orwell Park 
Estate (1894), 8 R. 521, 

O. TramwaySt Railways^ Canals and Docks. 

See 1925 Act, s. 83, sched. III., Part I., (xv.). 

P, Jetties, Piers and Landing Places. 

See 1926 Act, 8. 83, sched. III., Part I., (xvL). 


N. Water Supply. 

See 1925 Act, s. 8.3, selied. HI., Part J., (xiv.). 

104. For mansion house — Improved supply.] 

Re Houghton Estate, No. 30, ante. 

106. — — New supply.] — Re Kensington 
Settled Estates, No. 148, post. 

106, ~ -,] — ^ Dunham Massey 

Settled Estates, No. 150, post. 

107. — — — Including fire extinguishing 
equipment.]— Upwn the appheation of the tenant 
for life of settled land under 1890 Act, s. 16, the 
ct. authorised the application of capital moneys 
in payment of the cost of the installation of a new 
water supply system in the principal mansion 
house on the Irish estates, comprising also a com- 
plete equipment for extingruishing fire, including 


Q. Markets and Market Places. 

See 1925 Act, s. 83, sched. III., Part I., (xvii.). 

R. Streets, Roads and Open Spaces on Building 
Estales. 

See 1925 Act, «. 83, sched. III., Port I., (xviii,). 

110. Sewering Sc paving new streets.] — Re 
Legii’s Settled Estate, No. 155, posL 

See, generally. Highways, Vol. XXVI., pp. 489, 
520. 

111. ‘'Open space’’ — Cricket ground — Whether 
pavtUon necessarily Incidental.] — Re Orwell 
Park Estate (1904), 48 Sol. Jo. 193. 

Ann^ytation : — ^Befd. Ne D© CrespIsny'B 8. E., [1914] 1 Ch. 

227. 

Golf course.] — The construction of a 
golf club house A the laying out of a golf course held 
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Sect. 1. — Improvemerde toiih capital money: 

sect, 2, H., S.t T,y T., F. W 
to be an irnprovemeiSt witbin 1882 Act, s. 26 (17), 
as being an “ open space.” — Re Db La Ware*8 
(Lord) Settled Estates (1911), 27 T. L. R. 
534. 

Annotation Consd. Re Do Crosplgny’s 8. E., [1914] 1 Ch. 

227. 

143 . Compensation paid to agricultural 

tenant not included.] — Capital money arising under 
1882 Act, may not be expended in paying com- 
pensation to an agricultural tenant from year to 
year, under Aipicultural Holdings Act, 1908 
(c. 28), on terminating his tenancy, even though 
it bo necessary to terminate his tenancy in order 
to elTect a duly authorised improvement consist- 
ing in a golf course under the first named statute. 
— Re De La Ware’s (Earl) Cooden Beach 
Settled Estate, L1913J 1 Ch. 142 ; 82 L. J. 
Ch. 174 ; 107 L. T. 671 ; aub nom. Re Cooden 
Beach Estate, 29 T. L. R. 30 ; 57 Sol. Jo. 42, 
C. A. 

Sec^ generally, Open Spaces. 

Streets & roads apart from building estates.] — 

See Sub-sect. 2, 1., ayite. 

S. Sewers, Drains and Watercourses and Works 
connected therewith. 

See 1925 Act, s. 83, sched. HI., Part I., (xix.), 
&, generally, Sewers & Drains. 

T. Trial Pits for and Preliminary Works for 
Development oj Mines. 

See 1025 Act, s. 83, sched. IIL, Part I., (xx.). 

114, Scope of enactment.] — Lands under 
wliich there were mines were settled by deed in 
1872. In 1874 the settlor by his will devised 
other real estates of his own to the trustees for the 
time being of the settlement, hi directed that they 
should stand possessed thereof to the uses declared 
by the settlement concerning the lands com- 
prised tlierein, lie bequeathed his residuary 
personal estate to his oxors., one of whom was a 
trustee under tlio settlement, upon trust to invest 
the same in the purchase of land, & to settle the 
land so purchased to the uses declared concern- 
ing his real estates therein before devised. It 
was proposed to apply some of the personal estate 
of testator, wliicli had not yet been invested in 
lanti, in the erection of a new pumping engine & 
puini)8 for draining some mines included in the 
original settlement ; — Held : the proposed works 
were improvements authorised by 1882 Act, s. 25 
(20). — Re Mundy’s Seitled Estates, [1891] 1 
Ch. 399 ; 60 L. J. Cii. 273 ; 04 L. T. 29 ; 39 
W. U. 209, C. A. 

Annotoi 10118 Apia. Re Danbury’s S. E.. [1913] 1 Ch. 50 

Refd. Re Moubon’H S. E., 11898] 1 Ch. 427 ; Coull’s 
S. K., 11905] 1 Ch. 712. Mentd. Re JJyriK’H S. E., [1892] 

2 Cli. 219 ; Re Cleo, Poarsou Goe v. Pearson (1896), 64 
L. J. Cl). 606 ; Re Eyre Coote, Coote v. Cadogaii (1899), 
81 L. T. 535. 

Not limited to ascertaining existence 
of minerals.] — Upon a summons by a person 
having the pcjwers of a tenant for life under Settled 
Land Acts, asking that capital money under the 
Acts might bo applied in payment of the cost of 
certain alterations of, additions to, freehold & 
leasehold collieries, part of the settled land, re- 
quired by the provisions of Coal Mines Act, 1911 
(c. 60) : — Held : the works required were “ im- , 
provements ” within 1882 Act, s. 26 (19), (20), I 


& appet. was primd facie entitled to have them 
paid for out of capital ; & the ct., in the exercise 
of its discretion, made the order. 

The words “ other preliminary works necessary 
or proper in connection with the development 
of mines ” in sub-sect. 19, though pointing pri- 
marily to operations incident to discovering 
whether minerals exist under the settled lands, 
& to the procedure necessary or proper to enable 
the minerals, when their existence is proved, to 
be reached & worked, include also works, though 
not enlargements, improvements, or reconstruc- 
tions within sub-sect. 20, which in the progress 
of working become necessary or proper for the 
development of a mine “ development continuing 
so long as any part of the mining area remains 
to be opened up. — Re Hanbury’s Settled 
Estates, [1913] 1 Ch. 50 ; 82 L. J. Ch. 34 ; 107 
L. T. 076; 67 Sol. Jo. 61. 

146 . Development — What constitutes.] — 

Re IIanbury’s Sehtled Estates, No. 115, ante. 

147 . Includes all works required by Coal 

Mines Act, 1911 (c. 60).] — Re Hanbury’s 

Settled Estates, No. 116, ante. 

See, generally. Mines. 

U Reconstruction, Enlargement or Improve 
ment of Authorised Improvemenis. 

See 1925 Act, s. 83, sched. III., Part I., (xxi.) 

118. Scope of enactment — As applied to mines.] 
— Re Mundy’s Settled Estates, No. 114, ante. 

419, .J — H anbury’s Settled 

Estates, No. 115, ante. 

120. Not confined to works executed under 

statutory powers.] — Re Dunra yen’s (Earl) 

Settled Estates, No. 107, ante. 

121. Rebuilding stone wall fences on farms.] — 

Re Marlborough’s (Duke)' Sbttuement, No. 98, 
ante. 

122. Reroofing farm buildings — Whether re- 
pairs or permanent Improvement — Question of fact.] 

— Re Newton’s Settled Estates, [1890] W. N. 
24, C. A. ; previous proceedings (1889), 61 L. T. 
787. 

123. Substitution of galvanised Iron for 

thatch.] — Re Verney’s Settled Estates, No. 
90, ante. 

124. Conversion of barn Into cowhouse.] — 

Re Newton’s Settled Estates, [1890] W. N. 
24, C. A. ; previous proceedings (1889), 61 L. T. 
787. 

126. Rearrangement of buildings.] — Re Newton’s 
Settled Estates, [1890] W. N. 24, C. A. ; previous 
proceedings (1889), 61 L. T. 787. 

V. Provision of Small Dwellings. 

See 1925 Act, s. 83, sched. III., Part I., (xxii.). 

126. Approval of original provision of dwellings 
by court — Whether condition precedent to repair.] — 
Re Calverley’s Settled Estates, No. 85, ante. 

127. Improvement of estate agent’s house — 
Ratable value under one hundred pounds.] — Re 
Overstone’s (Lord) Settled Estates (1907), 
123 L. T. Jo. 322. 

W. Additions or Alterations to enable Buildings 
to be let. 

See 1926 Act, s. 83, sched. III., Part I., (xxiii.). 

128. ** Additions ” — Confined to structural 
additions.] — The word ** additions ” in 1890 Act, 


PART III. SECT. 1, SUB-SECT. 2.— 
W. 

f. To enable buUdinga to be Ut.] — 
A. was tenant for life under a will of 


house property, with remainder to B. 
in fee. One of the houses having 
become vacant. A., in order to let it, 
but without consulting B., employed 


a contractor to put in a bath &; hot 
water supply & a new system of 
drainage, with the result that the 
house was let at a higher rent. A. 
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s. 13 (2)t means structural additions ; &> there- 
fore, an electric lighting installation, even if ex- 
clusive of fittings such as would be ordinarily 
supplied by a tenant, is not an addition to a build- 
ing within the sub-sect. — Re CXabke’s Settle- 
ment, [1902] 2 Ch. 327 ; 71 L, J. Ch. 593 ; 86 

L. T. 653 ; 50 W. R. 585 ; 18 T. L. B. 010 ; 46 
Sol. Jo. 499. 

Annr/tcUion: — Apprvd. Re Blagravo's S. E., 11903] 1 Ch. 
560. 

129. .] — To enable a mansion house, 

which was subject to a settlement, to be let, it 
was fitted with a complete electric lighting instal- 
lation. A separate building, 8tan<^g at some 
distance from the mansion house, was erected 
for the purposes of an engine room & accumulating 
room. This was fitted with a petroleum engine, 
a dynamo, an accumulator, etc. In the mansion 
house were set up a switciiboard, branch circuit 
wiring, branch switches, wall plugs, pendants & 
the like ; & the engine room & mansion house 
were connected by a cable. On an application 
under 1890 Act, s. 13 (2), that the expenditure so 
incurred might be paid for out of the capital 
money, the expenditure on the erection of the 
engine room & accumulating room was allowed, 
but not the expenditure on the electric plant. 
The tenant for life appealed as to the latter ex- 
penditure : — Held : the electric plant in question 
was not an “ addition ” to tlie mansion liouse 
was not therefore an “ improvement ” within 
1890 Act, s. 13 (2) ; an “ addition ” to a building 
must bo something in the nature of a structural 
addition, & therefore the expenditure could not 
be allowed : — Scmble : the engine room &> accumu- 
lating room, being contained in a building stand- 
ing at some distance from the mansion house, 
could not strictly be said to be an “ addition ” 
to or alteration in the mansion house or any pre- 
viously existing buildings ; & therefore the ex- 
penditure tiiereon ought not to have boon allowed 
— Rc liLAGRAVE’8 SETTLED EkTATTCS, [1903] 1 
Ch. 500 ; 72 L. J. Vh. 317 ; 88 L. T. 253 ; 19 
T. L. R. 280 ; 41 Sol. Jo. 334 ; mb nom. Re Calcot 
l^ARK Settled Estates, 51 W. K. 437, C. A. 

130. Alterations — ^^Putting In concrete floor— 
To stop dry-rot.] — Capital moneys had been ap 
plied under an order of the ct. in the purchase of 
a large building situated in the City of London & 
let out offices to members of the Stock Exchange. 
The basement had been invaded by dry-rot, & 
application was made by the tenant for life under 
1800 Act, 8. 13 (2), for an order authorising the 
expenditure out of capital moneys remaining in 
ct. of a 8uffk*i(‘nt sum to lay down a concrete floor, 
wliereby it was anticipated that the spread of 
the mischief w'ould be elieetually stopped. I’racti- 
cally all the rooms were let mostly at yearly 
tc^nancicb, but the basement tenants w*ere com- 
plaining, A their floors had had to be repaired on 
numerous occasions ; - //eld ; (1) the proposed 

W’orks we 1*0 an “ alteration ” within the sub- 
sect., A were, moreover, an “ alteration reasonably 
necessary or proper to enable ” the building “ to 
Iw" let”; (2) present intention to let” means 
intention to let as distinguished from intention 
to occupy, A it is not essential for the application 
of the sub -sect, that there should bo an immediate 
intention to find a tenant. — Stanford v, Roberts, 
[1901] 1 Ch. 440 ; 83 L. T. 750 ; sub nom* Re 


Stanford, Stanford v. Roberts, 70 L. J. Oh. 
203 ; 49 W, R. 316 : 46 Sol. Jo. 219. 

Annolalion: — Ae io (1) Raid. Rt Levoaon-Gower (1905), 63 

W. R. 534. 

nou), 1026 Act, sohed. III., Part II., (iv.). 

181. New roof.]— -The providing of a heating 
apparatus & pipes, though rendering a mansion 
house more conifortable & convenient for occupa- 
tion, is not an “ improvement ” directly or by 
Mialogv authorised by 1882 Act, s. 25, neither is 
it an ‘^addition to or alteration in the building ” 
within 1890 Act, s. 13 (2). But the placing of a 
new roof on a house, not necessarily the mansion 
house, in substitution for a worn out one, A the 
rearrangement of ilie main entrance are ” altera- 
tions ” within 1890 Act, s. 13 (2), which, if reason- 
ably necessary A proper, may be jiroperly paid 
for out of capital money. — Re Oaskeij.’s Settled 
Estates, [1894] 1 Ch. 485 ; 03 L. J. Ch, 243 ; 70 
L. T. 554 ; 42 W. R. 219 ; 38 Sol. Jo. 200 ; 8 
R. 67. 

Amudationa : — Apld. Re Clarke’s Settlnil , 11902) 2 Ch. 327. 

Apprvd. He Blajfravo’s S. E. (190.31 I Ch. r)fl0. Refd. 

Re Lovoson -Gower’s S. K., [1905] ‘2 Ch. 95. 

132. Rearrangement of main entrance— House 
rendered less draughty.]— Caskeil’s Settled 
Estates, No. 131, ante, 

133. Provision of heating apparatus — In mansion 
house.] — Re Gaskell’s Settled Estates, No. 131 , 
anie. 

134. Installing electric light — In fashionable 
London house.] — Ix^asehold iiouses in a fashion- 
able quai’t(‘r of Ix)ndon w(*ro comprised in a settle- 
ment. They were more than fifty years old, A 
were lighit'd by an iinperf(M‘t 8(‘i*vice of gas. In 
order to satisfy the mo(i(‘rn requirements of tenants 
it was necessary to provide a system of electric 
lighting for th(i houses : — Held : the provision of 
an olet'tric ligiiting installation, exclusive of 
fittings such as would be ordin/irily supplied by a 
tenant, was an “addition” witldn 1890 Act, 
8. 13 (2), A miglii prop(*rly be paid for out of capiLd 
money . — Re Freakk’b SE/n r.EMENT, Kinnaiud v, 
Freakk, [1002] 1 Ch. 97 ; 71 L. J. Ch, 20 ; 85 
L. T. 454 ; 50 W. R. 237. 

Ann • — ^N.P. Re Clarko’H S'Utlinl , (1902J 2 ('(i. 327 ; 

Rc niajfruve’H H. E., [190.3J 1 (’h. 560. 

135. .] — Re Clarke’s Se’ctlement, No. 

128, ante. 

See, alfio. No. 79, anie. 

136. Electricity generating plant.] — Rc Bla- 
urave’s Settled Estate.^, No. 129, ante. 

See, now, 1926 Act, sched. III., Part III., (ii.). 

137. Engine house.]— Re Blagrave’s Settled 
Estates, No. 129, ante. 

Whether within sched. III., Part L, (xill.).] — 

See No. 82, ante. 

]— SeCf7ioic, 1925 Act, sched. III., Part HI., 

(ii.). 

138. Sanitary improvements — Existing sanita- 
tion condemned— Notice to quit given by occupier.] 

— Re Calverley’s Settled Estates, No. 85, 
ante. 

139. Old building taken down & rebuilt.] — Upon 
the negotiation for an occ\ipation lease of the 
principal raansiou house upon settled land, tlio 
intending tenant agreed to take the lease on con- 
dition that the dilapidated lean-to vinery A peach 
house situated neai* the kitchen garden A five 
hundred feet away from the mansion house, were 
rebuilt. The tenant for life accordingly pulled 


died ahortly afterwards. The con- 
tractor. who hod taken out administra- 
tion to A. as a creditor, sought to hare 
the cost of the works oharged on the 
inheritance as txdng ** improvements 
authorised by the titled Land Acts. 


There was no oapltal money arising 
under the Acts : — J/eld : assuming the 
works were “ improvements ** autho- 
rised by the Acts, tbejre was no power 
under the Acts to charge the cost of 
executing them on the inheritance, A 


the new system of drainage was an 
** alteration in the buildings reasonably 
necessary or proper to enable the 
same to be let within 1890 Act, s. 13. 
— Standing v. Gray, [1903] 1 1. R. 49. 
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Lakd Imfrotkmsnt. 


Sect. 1 . — Improvements with capital numey: Sub- 
sect. 2, X. d? F. (a) <fe {$).] 
them down & removed them &> built an entirely 
new vinery & peach house on the same sites. 
Upon the application of the tenant for life under 
1890 Act, ss. 13 (2), 16, to have this expenditure 
recouped out of capital moneys : — Held : the re- 
moval of an old building, & the erection of a new 
one in its place was not an improvement authorised 
by the words of sect. 13 (2), namely, “ making 
any additions necessary or proper to enable the 
same to be let.” — Be lirvBSON-GowEiR’s Settled 
Estate, [1905] 2 Ch. 95 ; 74 L. J. Ch. 640 ; 02 
L. T. 836 ; 63 W. R. 624 ; 49 Sol. Jo. 482. 

140 . Structural alterations to public-house — 
Condition precedent to renewal of license.] — Be 
Gurney’s Marriage Settlement, Sullivan v. 
Gurney, No. 77, ante. 

141 . “To enable buildings to be let ** — Whether 
immediate prospect of letting necessary— Necessity 
for intention to let.] — Be De Teissier’s Settled 
Estates, Be De Teissier’s Trusts, De Teissier 
V. De Teissier, No. 149, post. 

142 . .] — Be Gerard’s (Lord) 

Settled Estate, No. 145, post. 

143 . .] — Stanford v. Roberts, No. 

130, ante. 

X. Buildhig in place of Buildings Compulsorily 
A cquired. 

See 1926 Act, s. 83, schod. III., Part I., (xxiv.). 

See, also, Compui^^ory Purchase of I^and, 
Vol. XT., p. 2i0. 

y, Behuilding Principal Mansion House. 

(a) In General. 

See 1925 Act, s. 83, sched. III., Part I., (xxv.). 

144 . Principal mansion house — Whether stables 
included.] — Be Uougiiton Estate, No. 30, ante. 

145 . ,] — ( 1 ) The authorities upon the 

construction of Lands Clauses Act, 1845 (c. 18), 
8. 69, which provides for the investment of moneys 
arising under that Act in the purchase of land 
do not apply to the similar provision in 1882 Act, 
8. 21 (7). 

(2) 1890 Act, 8. 13 (2), which includes under 
authorised improvements “ making any additions 
to or alterations in buildings reasonably necessary 
or proper to enable .^he same to bo let,” implies 
that there must be an actual letting in contempla- 
tion : (3) Sernblc : ” settled land ” in the proviso 
in sub-sect. 4 of the same sect, which limits the 
sum to be applied thereunder, to one half of the 
annual rental of the settled land is not necessarily 
confined to the estate upon which the improvement 
is made, but includes all land in the settlement 
which is settled upon the same trusts. 

(4) Bv a scheme of improvements submitted by 
a tenant for life under ^ttled Land Acts, it was 
proposed, to make various structural alterations 
m the mansion house with a view to enhance its 
architectural effect ; to build a private chapel ; 
to build new stables in lieu of the old ones which 
had become antiquated, were ill-ventilated A 
ill-drained ; &, to build a house for the estate 
agent : — Held : these were not improvements 
^dthin Settled Land Acts which could be paid for 
out of capital money. 

(5) A stable may or may not be a part of the 
mansion house within 1890 Act, s. 13 (4), accord- 
ing to circumstances, but the building of a new 
stable on a fresh site in the place of an old stable 
which was not destroyed or in decay is not a re- 
building within the said sect. 


Stables may be so connected with it, not merely 
physically, but by occupation, enjoyment k 
propinquity as to fall within the expression ” re- 
building the principal mansion house ” (Bindley, 
L.J.). — Be Gerard’s (Lord) Settled Estate, 
[1893] 3 Ch. 252 ; 63 L. J. Ch. 23 ; 69 L. T. 
393 ; 9 T. L. R. 687 ; 37 Sol. Jo. 648 ; 7 R. 
227, C. A. 

Annotations : — As to (2) Consd. Stanford v. Roberta, [1901] 

1 Ch. 440. As to (4) Eefd. Re Wrlght^a S. E. (1900), 83 
L. T. 159 : Re De Creaplmy'a S. E., [1914] 1 Ch. 227, 
Generally. Kefd. Re Tuckers S. E., [1895] 2 Ch. 468. 

146. Coach house & harness rooms*] 

— Be Lisburnb’s (Earl) Settled Estates, [1901] 
W. N. 91. 

147. Whether laundry included — Two 

hundred & fifty yards away from house.] — Be 

Dunraven’s (Earl) Settled Estates, No. 107, 
ante. 

148. Rebuilding — What amounts to — Question 
of fact in each case.] — (1) Whether proposed 
structural work is a ” rebuilding ” of a mansion 
house within 1890 Act, s. 13 (4), or merely an 
addition to or alteration in the house within 
sect. 13 (2), is a question of fact in each case. 
(2) In order to ascertain the “ annual rental ” of 
the settled land within sect. 13 (4), which limits 
the sum to be applied in rebuilding the mansion 
house to one half of the annual rental of the 
settled land, the cost of repairs ought not to be 
taken into account. (3) Capital moneys may be 
applied for the purpose of obtaining a new water 
supply a mansion house. — Be Kensington 
Settled Estates (1905), 21 T. L. R. 351. 
Annotations : — As to (2) Re!d. Re Windham’s S. E., [1912] 

2 Ch. 7.> ; Flic’s Settlmt. Trusts [1922] 2 Ch. 348. 


149. Structural alterations.] — 

Under 1890 Act, s. 13, the additions to & altera- 
tions in buildings, authorised as improvements 
by sub-sect. 2, must be made with a present 
intention to let, if not an immediate prospect of 
letting, the buildings, & not merely with the object 
of making them lit to bo let ; alterations to a man- 
sion house, although structural, do not amount 
to a rebuilding ” under sub-sect. 4 ; the words 
” annual rental of the settled land,” as used in 
this sub -sect, include the income of securities 
representing capital money. 

Land &> money being settled on trusts under 
which an infant was entitled in remainder, the 
trustees asked the sanction of the ct., under its 
general jurisdiction, to the money being applied 
in altering & repairing a dwelling house on the land 
which the tenant for life intended to live in, on 
the ground that it would be for the infant's benefit 
that the house should bo prevented from de- 
teriorating further : — Held : the infant’s interest 
in tlie repairs was insufficient to enable the ct. 
to grant its sanction. 

Qu. : whether Settled Land Acts have not the 
effect of excluding the application of the ct.’s 
general jurisdiction in such cases. — Re De Teis- 
sier’s Settled Estates, Re De Teissier’s 
Trusts, De Teissier v. De Teissier, [1898] 1 
Oh. 153 ; 62 L. J. Ch. 652 ; 68 L. T. 275 ; 41 
W. R. 184, 186 ; 9 T. L. R. 62 ; 37 Sol. Jo. 46, 


47 ; 3 R. 103, 111. 

Annotations : — Oonsd. Re Gerard’s S. B., [1893] 3 Ch. 252 ; 
jKcdoTabley, Leighton v. Leighton (1896), 75 L. T. 328 ; 
Re Hawker’s S. £. (1897), 66 L. J. Ch. 341 ; Re Monta^ 
Derbishlre v, Mont^u, [1897} 1 Ch. 685 ; Re Wright’s 
S. E. (1900), 83 L. T. 159; Stanford v. Roberts [1901] 
1 Ch. 440 ; Re WUUs, Willis e. WiUis, [1902] 1 Ch. 16 ; 
Re Kensington S. E. (1906), 21 T L. R. 351. Beld. Re 
Foster’s S. B., [1922] 1 Ch. ks. 


150 . Merely archlteotural Im- 

provements .] — Be Gerard’s (Lord) Settled 
S sTATE, No. 146, ante. 
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Pakt III.— Undbb Settmjd Land Act, 1926, 


161. Modernlsiiig stables.' 

Be Gsbabd's (Lord) Settled Estate, No. 145, 

dfUit, 

162. Partial reconstruction — Old 

walls utilised.] — ^The alteration, reconstruction, 
& enlargement of a mansion house where part 
of the house was unaltered the walls of another 
part were utilised : — Held : (1 ) a rebuilding under 
1890 Act, 8. 13 (4) ; (2) the ** annual rental *’ of 
settled land within the proviso did not include 
anything in respect of any part of the land in the 
occupation of the tenant for life, but included 
the amount of the rent usually paid for a farm 
for the moment imoccupied. — Me Walker’s 
Settled Estate, [1894] 1 Ch. 189 ; 63 L. J. Ch. 
314 ; 70 L. T. 259 ; 10 T. L. R. 77 ; 38 Sol. Jo. 
80 ; 8 R. 370. 

Annolationn : — As to (1) Consd. Rfi Wright *8 S. E. ^1900), 

83 L. T. 159 ; He Kensington S. E. (1905), 21 T. L. R. 

351 

153 . .] — It was proposed 

to pull down a substantial portion of the mansion 
house, consisting of some old & inconvenient 
rooms, & upon the site thereof to build other 
rooms ; &, so far as they were available for the 
purpose to use the old walls both internal & ex- 
ternal : — Held : this would not be a “ rebuilding ” 
within 1890 Act, s. 13 (4). — Re Wright’s Settled 
Estates (1900), 83 L. T. 159. 

164. New winp added.] 

— (1) The alteration, reconstruction, & enlarge- 
ment of a mansion house where the original w^ls 
were retained but new wings were added to both 
the cast & west ends of the old buildings : — Held : 
a rebuilding under 1890 Act, s. 13 (4). 

(2) The words “ annual rental ” in the proviso 
to sub -sect. 4, must be read literally &> means the 
total amount of the rents payable by the tenants 
to the landlord as appearing in the estate rent 
book, subject to tlie modiiication that, if any 
part of the land is temporarily unlet, it must 
for the purpose of the sub-sect, be treated as pro- 
ducing the rent which an occupying tenant would 
usually pay for it. In estimating the amount, 
therefore, of the “ annual rental ” no deductions 
can be made for mtge. interest, tithes, land tax, 
drainage rates, or rent charges. Property tax, 
however, may be deducted. 

(3) A new carriage drive rendered necessary by 
reason of the building of a new wing of the mansion 
house over the old carriage drive ; — Held : a 
“ private road ” within 1882 Act, s. 25 (8). 

The cost of walls & iron fencing round gardens 
may be allowed as “ inclosing ” under 1882 Act, 
8. 26 (6), A: the cost of a carriage drive to the 
mansion house, but not garden paths, as “ private 
roads.” — Windham’s Settled Estate, [1912] 
2 Ch. 75 ; 81 L. J. Ch. 574 ; 106 L. T. 832. 
Annoi'itimi : — As to (2) Consd. Re Hettlmt. Trusts, 

11922J 2 Ch. 348. 

155 . Rebuilding necessary through 

dry-rot.] — Where the principal mansion house on 
settled land had become iniested with dry-rot, 
expense to a large amount had to be incurred in 
rebuilding portions of the house in order to save 
the whole from destruction, the ct. allowed the 
application of capital money in the rebuilding to 
the extent of one-half of the annual rental of the 
settled iwd under 1800 Act, s. 13 (4), but declined 
to exercise its general jurisdiction by allowing the 
balance of the amount as being expenditure in 
the nature of salva^. 

Expenses incurred by a local authority in sewer- 
ing, paving. Sc flagging new streets on settled 
land were charged under statutory powers on the 
land. Sc made payable, together with interest 

J. — VOL. XXX. 


thereon, by instalments : — Held : the expenses 
so charged constituted an incumbrance affecting 
settled land payable out of capital moneys under 
1882 Act, 8. 21 (2) A out of capital moneys the 
tenant for life was entitled to repayment of such 
portion of past instalments paid oy him as repre- 
sented capital. Sc the trustee ought to pay the 
corresponding portion of the remaining instal- 
ments. 

The cts. have again & again been exceedingly 
careful in applying the principle of salvage ; judges 
have applied it where they thought it ought 
clearly to be applied ; but the judges have all, 
including myself, considered that applications 
based upon that doctrine must be looked at with 
scrupulous care (Kekewich, J.). — Re Legh’s 
Settled Estate, [1902] 2 Ch. 274 ; 71 L. J. Ch. 
668 ; 86 L. T. 884 ; 66 J. P. 600 ; 50 W. R. 570 ; 
46 Sol. Jo. 569. 

See, now, 1925 Act, sched. III., Part II., (iv.). 

156 . .J — Certain structural works 

executed in the principal mansion house hold to be 
a “rebuilding” of the house within 1890 Act, 
8. 13 (4) ; &. a new drainage system & new water 
supply to the house & other works were sanctioned 
as improvements under Settled Land Acts. — Re 
Dunham Massey Seitled Estates (1906), 22 
T. L. R. 595. 

167. Addition of chapel.] — Re 

Gerard’s (Lord) Settled Estate, No. 145, ante. 

(b) Amoxmt Applicable, 

See 1925 Act, s. 83, sched. III., Part I., (xxv.). 

158. ** Annual rental” — At what time cal- 
culated.] — Where half the amount of the annual 
rental of settled land is, under 1890 Act, s. 13 (4), 
to be repaid out of capital moneys toward the re- 
building of a mansion house, income tax & super 
tax, payable in respect of land, Sc of investments, 
for the time being, subject to the settlement, 
ought not to be deducted when asceiteining the 
value of the annual rental. The property, settled 
by the settlement, was settled subject to the life 
estate of K. On the death of R.. estate duty 
became imyablo in ro8i)ect of the settled property : 
— Held: (1) in ascertaining tJie amount of the 
annual rental of the settled land, neither the 
corpus nor income ought to bo treated as being 
reduced by the amount of the estate duty pay- 
able in respect of the death of R. ; (2) the point 
of time at which the annual rental of the settled 
land is to be ascertained is the date on which the 
scheme of improvement is approved either the 
trustees of the settlement or by the ct. — Rc Fife’s 
Settlement Trusts, |1922] 2 Ch. 348 ; 91 L. J. 
Ch. 818 ; 127 L. T. 291 ; 66 Sol. Jo. 452. 

159 . Income of Invested funds Included.] — 

Re De Teissier’s Seti’led Estates, Re De 
Teissier’s Trusts, De Teissier v , De Teissier, 
No. 149, ante. 

160. Whole rental of settled property.] — 

Re Gerard’s (Lord) Settled Estate, No. 145, 
ante. 

161 . Land occupied by tenant for life.] — 

Re Walker’s Settled Estate, No. 162, ante. 

162. Farm temporarily unlet.] — Re 

Walker’s Settled Estate, No. 1 62, ante. 

168. Deductions for outgoing — Cost of 

repairs.] — Re Kensington Settled Estates, No. 
148, ante. 

164 , Property tax.] — Re Wind- 

ham’s Settled Estate, No. 154, ante. 

165 , Income tax & super tax.] — 

Re Fife’s Settlement Trusts, No. 168, ante. 

166, Deduction for estate duty payable In 

u 
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Sect, 1. — Improvements with capital money : Svb- 
sect, 2, Y, (b) ; sttb’SecL 3, A., B,, C., D., E. <S? 
F, ; sub-sect, 4, A., B, & C.; svb-secla, 6 <£: 6, 
A„ B. & C.] 

respect of first life estate.] — Be Fife’s Settle- 
ment Trusts, No. 168, ante. 


Sub-sect. 3. — Expenditure Repayable by 
Instalments at Discretion op Trustees 
OR Court. 

A Houses for Agents, Bailiffs, etc. 

See 1926 Act, s. 83, sched. III., Part TI., (i.). 

167. Estate agent’s house.] — Re Houghton 
Estate, No. 36, ante, 

168. .] — Re Gerard’s (Lord) Settled 

Estate, No. 146, ante. 

Improvements.] — See No. 127, ante. 

Cottages for estate labourers.] — See Sub-sect. 2, 
K., ante. 

B. Offices, Workshops, etc. 

See 1926 Act, s. 83, sched. III., Part II., (ii.). 

169. Estate ofiloe.] — Re Db Crespiony’s 
Settled Estates, No. 75, ante. 

C. Houses, Shops and Accessory Buildings on 

Building Estate. 

See 1925 Act, s. 83, sched. III., Psrt II., (iii.). 

D. Restoration rendered necessary by Dry Rot. 

See 1926 Act, s. 83, sched. III., Part II., (iv.). 
Jurisdiction of court to authorise expenditure as 

salvage.] — See No. 165, ante. 

Rebuilding mansion house.] — See No. 166, ante. 
Putting In concrete floor — As alteration to enable 
building to be let.] — See No. 330, ante, 

E. Necessary Additions or Alterations to 
Buildings, 

See 1926 Act, s. 83. sched. III., Part II., (v.). 
Alterations to enable buildings to be let.] — See 

Sub-sect. 2, W., ante. 

F. Boring for Water and Preliminary Works. 

See 1925 Act, s. 83, sched. III., Part II., (vi.). 
Preliminary works.”] — Compare Sub-sect. 
2, T., ante, | 


Sub-sect. 4. — Expenditure Repayable by 
Instalments in any Event. 

A. Heating, Hydraulic or Power Plant. 

See 1926 Act, s. 83, sched. III., Part III., (i.) 

Heating apparatus — Whether within 1926 Act, 
sched. III., Part II., (Iv.).]— No. 131, ante. 

B. Lighting Plant. 

See 1925 Act, s, 83, sched. III., Part III., (ii.). 

Engine house — As alteration to enable building 
to be let.] — See No. 129, ante. 

whether Included under 1925 Act, sched. 

III., Part 1., (Ui.).l— No. 82, ante. 

Electricity generating plant— As alteration to 
enable buUdlng to be let.] — See No. 129, ante. 

Installation of electric light — To enable house 
to be let.] — See Nos. 128, 134, ante. 

C, Motor Vehicles and Movable Machinery. 

See 1926 Act, s. 83, sched. III., Part III., (iii.). 


Sub-sect. 5. — Effect of Special Provisions 
IN Settlement. 

170. Trustee empowered to apply income — 
Whether powers of tenant for life limited.] — 

The power of a tenant for life under 1882 
Act, to require capital moneys to be laid out, 
under a proper scheme, in improvements on the 
settled land, is paramoimt to the powers of the 
trustees of the settlement, notwitnstanding an 
express power in the settlement imder which, 
had they been so minded, they could have executed 
& paid for the improvements out of income ; 
the position & power of the tenant for life is not 
affected in this case by the fact that there are no 
trustees of the settlement, & that the capital 
moneys are in ct. at the time the expenditure is 
required. — Clarke v. Thornton (1887), 35 Ch. D. 
307 ; 56 L. J. Ch. 302 ; 66 L. T. 294 ; 36 W. R. 
603 ; 3 T. L. K. 299. 

Annotations : — Apld. Re Stamford's Estate (1887), 66 L. T 
484 : He Stamford's S. E. (1889), 43 Ch. D. 84. Distd- 
Cardigan v. Curzon-Howe (1893), 9 T. L. R. 244. Consd 
Re Thomas, Weathertdl v. Thomas, [1900] 1 Ch 319. 

atd. Re Partington, foiigh v. Kano, [1902] I Ch. 711.. 
.jnsd. Re Kecks Settlmt., 11904] 2 Ch. 22. Apld. Re 
Stamford & Warrington, Payne v. Grey, 11916] 1 Ch. 404. 
Reid. Re Gee, Pearson Geo v. Pearson (1896), 64 L. J. Ch. 
606 ; Re Egmont’s S. E.. Lefroy r. Egmont Earl, [1906] 
2 Ch. 161 ; Re Tubbs, Dykes v. Tubb«, [1915] 2 Ch. 137. 

171. .] — A tenant for life of settled 

lands is not deprived of the right of requiring 
capital moneys arising under the settlement to 
be applied in payment for permanent improvements 
by reason of the trustees having powers under 
which they might make the improvements them- 
selves & pay for them out of the rents & profits 
of the settled property. The fact that the tenant 
for life will derive a benefit from the exercise of 
any power under 1882 Act, is not in itself sufficient 
to prevent him from exercising the honest dis- 
cretion required of him by sect. 53 of the Act. — Re 
Stamford’s (Lord) Estate (1887), 56 L. T. 484 ; 
subsequent proceedings (1889), 43 Ch, D. 84. 
Annotations : — ^Distd. Cardigan r. Curzon-Howe (1893), 9 

T. L. H. 244. Re!d. Re Stamford & Warrington, Payne 
V, Grey, [1916] 1 Ch. 404. 

172 . Whether exercise of power com- 

pulsory.] — Re Stamford & Warrington (Earl), 
Payne v. Grey, No. 5, ante. 

173. Tenant for life empowered to raise money by 
mortgage — To be repaid by Instalments — Whether 
statutory powers curtailed.] — A settlement made 
in 1877 contained power for the trustees to raise 
money for improvements on the settled estates. 
The improvements authorised were, in the main, 
similar to those authorised by 1882 Act. The 
trustees were not to apply the money themselves, 
but were to hand it to the tenant for life to be 
applied by him for the purposes authorised ; & 
the income of the settled estates was charged with 
the payment to the trustees of an annual sum to 
form a sinking fund sufficient to repay the money 
raised within twenty-five years from the date of 
its being raised. The money raised was, under 
1882 Act, s. 33, capital money applicable as such 
under the Act : — Held : the provision for re- 
coupment by the tenant for life did not tend to 
prevent him from exercising the powers of 1882 
Act, for effecting improvements within the meaning 
of sect. 51 of that Act ; dc a tenant for life who had 
a^ted under the powers of the settlements was 
bound to continue making payments to the sinking 
fund. — Be SPdbury Poy nton Estates, Vernon 
V. Vernon, [1893] 3 Ch. 74 ; 62 L. J. Ch. 639 ; 68 
L. T. 707 ; 41 W. R. 585 ; 37 Sol. Jo. 424 ; 8 
R. 661. 

174. Special fund created by settlor.] — 
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Cardigan (Countess) v, Oureon-Howb (1893), 
9 T. L. R. 244. 

Annotati4m Re Partington, Heigh e. Kane, [1902] 

1 Ch. 711. 

175. Out Of income.] — Properties the 

leases of which contained covenants by the 
lessees to do works which would be repairs & 
improvements within Settled Land Acte, were 
bequeathed to trustees upon trust out of the rente 
& profits to pay the rents reserved by the leases 
& perform the lessee’s covenants, & subj^t thereto 
upon trusts under wliich K. was tenant for life, 
with remainders to other persons. Without any 
scheme being submitted under 1882 Act, s. 26, 
money was expended in making improvements : — 
Held: (1) as there was a tiTist, providing for 
improvements out of income & that trust came 
before the trust for K., the expenses must be 
borne by income ; (2) even if *the ct. had power 
to direct payment for the improvements out of 
capital, as no scheme had been submitted the power 
could only be exercised under 1890 Act, s. 16, &> 
under that sect, there was a discretion which ought 
not to be exercised in favour of K. — Re 
Partington, Reigu v. Kane, [1902] 1 Ch. 711 ; 
71 L. J. Ch. 472 ; 86 L. T. 194 ; 60 W. R. 388 ; 
18 T. L. R. 387 ; 40 Sol. Jo. 337. 

Annotations : — As to (1) Distd. Re Stamford & Warrington, 

Payne t. (irey, {1916] 1 Ch. 404. Refd. Re Keck’s S. K. 

(1904), 90 L. T. 113. 

176. Trustees directed to pay incidental expenses 
& outgoings — Out of income .] — Re Thomas, 
Weatherall V . Thomas, No, 84, ante. 

177. Trust for improvement prior to trust for 
tenant for life — Construction of settlement .] — Re 
Partington, Reigh v. Kane, No, 175, ante, 

178. ** Reparations to buildings for residential 
farm or other purposes*’ — Construction.] — The 
ct. has jurisdiction under 1890 Act, s. 15, to direct 
capital moneys to be applied in payment for 
improvtments unauthorised by 1882 Act, but 
authorised by a settlement m^e prior to 1890 
Act. — He Egmont’b (Eaiil) Sj^ti’Led Estates, 
Egmont r. Lefuoy (1900), 10 T, L. R. 300; 44 
Sol. ,To. 428 ; subsequent proceedings, sub nom. 
Re E(iMONT’H (Earl) Settled Estates, Lefkoy 
V . Egmont (Earl), (1900] 2 (Ji. 151. 


Sub-sect. 0. — What Funds Applicable. 

A. In General, 

See 1925 Act, s, 73 (1), (3), (4), (13). 

** Capital money.”] — See, generally, Se'itle- 

MENTS. 

Application of compensation under Lands Clauses 
Acts.] — See Pompulsory Purchase of I^and, 
Vol. NI., pp. 239 et seq. 

B, Before Settled Land Aci^ 1882. 

See 1025 Act, s. 73 (1) (3), (4), (13). 

179. Proceeds of sale of part of settled estate.] — 

The ct. refused to sanction the sale, under 10 20 

Viet. c. 120, of one part of a settled estate, for the 
pu^ose of employing the produce of the sale in 
laying out roads in another part of the estate. — 
Re Chambers (1860), 28 Beav. 653 ; 29 L. J. Ch. 
924 ; 3 L. T. 49 ; 26 J. P. 36 ; 6 Jur. N. S. 1005 ; 
8 W. R. 646 ; 64 E. R. 617. 

^nn^ofiew PoUd. Re Hurle’B fi. E. (1864), 6 New Rep. 
167- Venoup’s 8. E., Venour e. Sellon (1876), 

£ v>n« 13« 622* 

180. Personalty settled upon trusts similar to 
those of settled estate.]— /2c Gilbert (1862), cited 


2 Hem. &; M. p. 199 ; 6 New Bep. p. 168 ; 11 
Jur. N. 8. p. 79 ; 13 W. B. p. 172 ; 71 E. B, 439. 

Diltd. Re Hurle’s S. K. (1864), 2 Hem. & M. 

196. K.P. Re Venour’9 8, K., Venour t>. Sellon (1876), 

2 Ch. D. 622. R^d. Stanford v, Roberto (1882), 62 

L. J. Ch. 60. 

181 . ,] — ^Vhen the instrument by which 

estates were settled contained a power to grant 
leases for building purposes, subject to the con- 
sent of a person not entitled to any estate in the 
property, but only to an annuity charged thereon, 
& she has refused her consent, the ct. would not 
give an absolute power to grant leases, over- 
riding her refusal. The costs of making roa^ upon 
an estate are not such costs as the ct. wUl, under 
19 & 20 Viet. c. 120, s. 29, direct to be raised by 
sale or mtge. of the settled estates, or to be charged 
thereon. 

Semble : a fund of personalty in ct., held upon 
the same trusts as the settled estate, can be so 
applied . — Re Hurle’s Settled Estates (1864), 
2 Hem. & M. 196 ; 5 New Rep. 162 ; 11 L. T. 592 ; 
11 Jur. N. S. 78 ; 13 W. R. 171 ; 71 E. R. 437. 
Annotalion : — Consd. Re Venour’s 8. K., Venour r. Sellon 

(1870), 2 Ch. l>. 622. 

182. Proceeds of sale of former settled estate — 
Application to substituted estate.] — On an applica- 
tion, under 19 & 20 Viet. c. 120, s. 23, permission 
was given to the tenant for life of a settled estate, 
which had been sold under an order of the ct. to 
apply a portion of the purchase-money on the 
permanent improvement of another estate which 
had been purchased Sc settled upon the trusts of 
the original property . — Re Clitberoe’s Settled 
Estates (1869). 20 L. T. 6 ; 17 W. R. 315. 
Annotation : — Reid. Rr Johnson ’« Setthnt. (1869), L. U. 

8 Eq. 348. 

183. Proceeds of sale of timber .1 — Under 
19 &> 20 Viet. c. 120, 8. 23, money arising from 
timber cut under an order of the ct. was ordered 
to be expended in erecting new farm buildings & 
other x^ermanent improvements of the property. 

The erection of a building is substantially the 
same thing as the X)urcha8<‘ of a new estate 
(James, LJ.),~Rc Newman’s Setfled Estates 
(1874), 9 Ch. App. 681 ; 43 L. J. Ch. 702 ; 31 L. T. 
265, L. JJ. 

Annotations : — Consd. Re Vonour’s H. E., Vonoui r Sollon 

(1876), 2 Ch. D. 622. Refd. Re BoUilem Hospital (1876), 

L H. 19 Eq. 467 ; Stanford v. UohortH (1882), 52 

L. J. Ch. .60. 

C, After Settled Land Act, 1882. 

See 1925 Act, s. 73 (1 ), (3), (4), (13). 

184. Estates or capital money settled upon 
dilTerent limitations — With same tenant for life.) — 
The powers conferred by 1882 Act, ujion a tenant 
for life are, xiursuant to sect. 53 to bo exercised 
with a due regard to the interests of all parties 
entitled under the settlement Sc the discretion 
vested in him by the Act as to the application of 
capital moneys must not be so exercised as unduly 
to prejudice such jiartios, but where it is a matter 
of doubt then the discretion of the tenant for life, 
if fairly exorcised, ought to prevail. Four estates 
A., B., C. & D. were devised by the same will in 
trust for the same tenant for lifi*. After her death 
estates A., B., & C. were devised to dilTerent 
persons in strict settlement & a long term of 
years was created in estate D., subject to which 
such estate was devised as to one moiety to the 
uses of estate A. & as to the other moiety to the 
uses of estate B. The trusts of the term were for 
the payment off of the incumbrances on all four 
estates in the order in which they were devised. 
Upon an application by the tenant for life : — Held : 
notwitlistanding the interposition of the term of 
years, estate B., &c one moiety of estate D.. 

V 2 
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Sed, 1. — Improvements vMh capital money: Svb^ 
sect 6, C. Sects, 2, 3, 4 <£? 5,] 

constituted one settled estate within 1882 Act, A 
capital moneys arising from the moiety of estate 
D. were applicable for improvements on estate B. ; 
it appeanng that this application of the moneys, 
though it might delav, would not endanger the 
papment of the incumbrances on the other estates. 
—Re Stamford’s (Lord) Settled Estates (1889), 
43 Ch. D. 84 ; 68 L. J. Ch. 849 ; 61 L. T. 604 ; 38 
W. R. 317. 

Annotations Re Partington, Relgh v. Kane, fl902] 

1 Ch. 711. Reid. Re Mundy’a 8. E., [1891] 1 Ch. 399 ; Re 

Gerard's 8. E., [1893] 3 Ch. 262 ; Rc Thomas, Woatherall 

V. Thomas, [1900] 1 Ch. 319. 

185. Estates or capital money settled upon 
similar limitations — By different Instruments.] — 

Re Mundy’s Settled Estates, No. 114, ante, 

186. ,] — Testator, by will in 1844, 

settled freeholds in strict settlement. By deed in 
1845 he declared trusts of money to be invested 
in lands to be settled on himself for life, with 
remainders on limitations identical ^vith those 
declared by the will, but not declared by reference 
thereto, except that two terms of years were* inter- 
posed. The powers & provisions of the two instru- 
ments varied in several particulars, e.g, by the 
settlement the tenants for life were made im- 
peachable for waste ; there were powers of sale 
& exchange, & a special provision for apportionment 
between capital <te income of rents & royalties 
derived from any mines purchased under the trusts 
of the settlement : & this provision differed from 
that of Settled Land Act. The same persons were 
trustees of both instruments. On the application 
of the tenant for life under both instruments, the 
terms of years having ceased : — Held : the two 
instruments formed one settlement, Ac cai)ital 
money in the hands of the trustees under the settle- 
ment might be applied towards improvements on 
the lands settled by the will, provided the improve- 
ments were such as would be equally authorised 
on the lands subject to both instruments. — 
Re Byng’h SErrLED Estates, [1892] 2 Ch. 219 ; 61 
L. T. Ch. 51] ; 60 L. T. 754 ; 40 W. R. 457. 
Annotations ;---4Jonsd. He MoiiBon’s S. E,, (18981 1 Ch. 427 ; 

He Stafford *H Sottlint. &: Will, Gerard v. Stafford, (1904] 

2 Ch. 72 ; He Coiill’s H. E., (1906] 1 Ch 712. 

See, generally. Settlements. 

187. Capital arising from lands In Ireland — 
For Improvements on lands In England.] — The 

tenant for life of estates in England & Ireland which 
were settled by the same will upon the same 
trusts, laid out considerable sums on improvements 
upon the estates in England in pursuance of a 
scheme ai)proved of by t he trustees of the settle- 
ment, A was desirous that the trustees should apply 
capital moneys in their hands, being the proceeds 
of the sale of part of the estates in Ireland, in re- 
paying him the sums already laid out on such 
improvements, & in completing the improvements 
authorised by the scheme which was left at the 
chambers of the judge. On a summons by the 
tenant for life against the trustees as defts. : — 
Held : the capital moneys in the hands of the 
trustees arising from the sale of part of the estates 
in Ireland might be applied in payment for 
improvements on the estates in England. — 
Re Eyre Coote, Coote v, Cadogan (1809), 81 
L. T. 635. 

See, also. Nos. 70, 77, ante. 


Sect. 2.— DISCRETION OF TRUSTEES OR COURT. 

See 1025 Act, bs. 88, 84, 87; sched. III., 
Part II. 


Note . — The former practice requiring the approval 
of a scheme by the trustees having been rendered 
obsolete by 1925 Ad, ss, 84 (1), 87, the cases decided 
thereon have been omitted, 

188. Duties of court — Not merely ministerial.] — 

Where an application is made to the ct. under 
1882 Act, s. 26 (2) (iii.), for an order sanctioning 
the application of capital moneys in paying for 
work done under a scheme of improvements 
approved by the trustees, the duties of the ct. are 
not merely ministerial ; it has a discretion, & 
must be satisfied that the scheme is a proper one. 
It is not sufficient to show that the trustees have 
approved the scheme & the work has been done in 
pursuance of it. — Re Keck’s Settlement, [1904] 
2 Ch. 22 ; 73 L. J. Ch. 262 ; 90 L. T. 113 ; 52 
W. R. 362 ; 20 T. L. R. 156. 

Annotation : — Confld. Re Egmont's S. E., Lefroy v. Egmont, 

[1906] 2 Ch. 151. 

189. Discretion of court — Where no scheme 
submitted under former practice — Whether limited 
to cases where tenant for life might have submitted 

scheme.] — Re Wormald’s Settled Estate, Wor- 
mald V , Ollivant. [1008] W. N. 214. 

190. Exercise of discretion — What trustees may 
consider.] — Where under 1882 Act, s. 20, a tenant 
for life submits for approval to the trustees of the 
settlement a scheme for the execution of an im- 
provement the duty of the tnistees is confined to 
seeing that the improvement proposed is an im- 
provement authorised by the Act, namely, that it 
is for the benefit of some land comprised in the 
settlement ; that the scheme for the execution of 
the improvement is a proper one for carrying out 
the particular improvement ; & that in submitting 
the scheme to the trustees the tenant for life is 
acting bond fide At on competent skilled advice. 
The trustees are not concerned with the general 
policy pursued by the tenant for life in improving 
the property nor, in a case where there is capital 
money in hand, with the amount already spent on 
improvements . — Re Egmont’s (Earl) Settled 
Estates, Lefroy v. Egmont (Earl), [1906] 2 
(.’b. 151 ; 76 L. J. Ch. 649 ; 95 L. T. 187 ; 54 W. R. 
504 ; 22 T. L. R. 430. 

191. Delay in application of tenant for life.] 

— Re Allen’s Settled Estate (1909), 126 

L. T. Jo. 282. 

Improvements as to which trustees or court have 
discretion.] — See Sect. 1, sub-sect. 3, ante, 

192. Improvements executed out of income — 
Not authorised out of capital at time of execution — 
Whether subsequently recoverable.] — Re Ormrod’b 
Settled Estate, No. 14, ante. 

193. Authorised out of capital at time of 

execution — Statutory powers extended by settle* 
ment.] — In Aug. 1919, before ordeiing certain 
necessary improvements to the mansion house the 
life tenant asked the estate solrs. if they could be 
paid out of capital. The solrs., forgetting that the 
statutory powers had been widely extended by the 
settlement, replied in the negative. The life 
tenant accepted this view & ordered the work at 
his own expense without any scheme, & not- 
withstanding a suggestion as to the applicability 
of capital in a subsequent lett^er of Apr. 1 920, from 
one of the partners, who did not know of his firm’s 
previous letter to the contrary, he not only made 
no claim for recoupment out of capital, but went 
on to pay the final instalment out of his own pocket 
on Oct. 16, 1920. In Apr. 1921, the life tenant 
met with a serious accident, & from that time until 
his death on Mar. 31, 1922, he was unable to attend 
to business. On May 23, 1923, his exors. applied 
for recoupment under 1890 Act, s. 16 : — Held : 
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in the above circumstances, the discretion under 
1890 Act, 8. 16, ought to be exercised, & the applica- 
tion allowed . — Re Sr. Germans Settled EstateSj 
[1924] 2 Ch. 236 ; 93 L. J. Ch. 611 ; 132L.T.65. 

Special fund created by settlor.] — See Nos, 174, 
175, anie. 


Sect. 3.~~EXECUn(W OF IMPROVEMENTS. 

See 1925 Act, ss. 86, 87, 89. 

194. By limited company — For shares In com- 
pany. j — Where the evidence is clear that, under the 
circumstances of the case, to allow a scheme, 
whereby a co. is to execute improvements within 
Settled Land Acts, is more beneficial to the estate 
than expending capital on moneys thereon, the 
ct. may sanction the scheme, although one of the 
terms is a sale of part of the settled land, necessary 
to enable the co. to carry out the improvements, 
in consideration of fully paid up shares in the co.- 
Re Orwell Park Estate (1804), 8 R. 621. 

195. Power of tenant for life to cut timber — 
** Timber not planted or left standing for shelter or 
ornament.*’] — In an action to restrain the cutting 
of timber on the jpound of equitable waste, the 
question to be decided is whether the timber was 
in fact planted or left for ornament or shelter, 
not whether it is ornamental or useful for shelter ; 
but the ct. will accept the evidence of competent 
persons, founded on inference from the present 
appearance & condition of the timber, as some 
evidence that it was so planted or left. 

I quite accept the argument which was put 
forward on behalf of defts. that although th(‘ issue 
is ultimately for the ct. to determine whether the 
timber has or has not been left for shelter or orna- 
ment, that issue is not determined by saying 
whether in the opinion of the ct. the timber is 
ornamental or not. That is not the issue. If the 
timber lias been planted or left by the owners of 
the estate for the time being for shelter or for 
ornament, that is prc>tected under the rule which 
protects ornamental timber, even tJiough the 
opinion of per^ns at the present day may be that 
the timber in its position is not in fact ornamental 
(SwiNFEN KaDY, J.). — WeLD-BlUNDELL V, WOL- 
8ELEY, [1903] 2 Ch. m ; 73 L. .1. Ch. 4.6 ; 89 
L. T. 59 ; 51 W. R. 635 ; 47 Sol. .To. 653. 

See, generally, Agriculture, Vol. II., pp. 100 
et seq. 


Sect, 4.— MAINTENANCE, REPAIR AND INSURANCE 
OF IMPROVEMENTS. 

See 1925 Act, s. 88. 


such- rentcharge paid by him before the date at 
which he has required provision to be made for 
payment or redemption under 1887 Act. — Re 
Dalison’s Settled Estate, [1892] 8 Oh. 522 ; 61 
L. J. Ch. 712 ; 41 W. R. 16. 

PoUd. Re Brt«tol’8 S. E., [18981 3 Ch. 101. 

Bald, lie Tucker's 8. K., [1895] 2 Ch. 468 ; he Vemey's 

S. E.. [1898] 1 Ch. 608. 

199, Charge of land drainage — 

Confined to capital.] — Where settled land is subject 
to a charge for land drainage improvements, 
repayable by instalments, money, in the hands of 
the trustees of the settlement, which is applicable 
as capital money arising under 1882 Act, may now, 
under 1887 Act, be from time to time applied in 
payment of such portions of the instalments as 
represent capital, so as to relieve the tenant 
for life from the payment thereof, but such money 
ought not to bo applied in payment of sucli 
portions of the instalments as represent interest. — 
lie Sudeley’8 (Lord) Settled Estates (1887), 
37 Ch. D. 123 ; 57 L. J. Ch. 182 ; 58 L. T, 7 ; 36 

I W. R. 162 ; 4 T. L. R. 139. 

Aniiotationa : — ^Difltd. Re KKuioat’s S. E. (1890), 46 Ch 1). 

.‘J95. Refd. Re Howard’s S. E., (1892J 2 Ch. 23.1 ; Rc 

Vornoy’s S E., [1898] 1 Ch. 608. 

200. ^ .] — This was an adjourned 

summons asking for a declaration that trustees 
might apply capital in x>ayment of sucli part as 
represented principal of (a) rentchargos due to the 
Inclosure Comrs. for money borrowed for land 
drainage, {b) a rentchargi* payable under an order 
made on Juno 21, 1883, by the l^and Comrs., 
intituled under the Imi)rovement of Land Act, 
1864 (c. 114),,Sc tlie Settled Land Act, 1882 (c.38). 

On June 18, 1889, Kay, J., authorised certain 
payments in resi)t‘et of the land drainage rent- 
charge, k directed the B(‘0ond part of the summons 
to stand over for further evidence showing that the 
work done came witliin the description of improve- 
ments in sect. 25 of 1882 Act. The Inspector 
of Works of the Land Comrs. had made a certilicaie 
in Apr. 1883, in which he stated that the works 
consisted of now farm buildings, conversion of a 
barn into a cowhouse, a new roof to a cowhouse, 
a new cowhouse, & re-arrangement of buildings, 
that £1,994 lOs. 3d. had boon expended in executing 
t he works in accordance with the plans & specUica- 
tions approved by the Land Comrs., & that in his 
opinion the works “ will produce a permanent 
improvement in the yearly value of the land 
t‘XceeclinK the yearly amount proposed to be 
charged thereon." ITiero was no satisfactory evi- 
dence of the nature of the works ex(*cuted, but 
it was contended that tlie certillcate was sulticient 
to show that the works were permanent improve- 
ments within 1882 Act : — Held : (J ) there was no 
evidence liere that the work done was not woi*k for 


Sect. 6.— IMPROVEMENT CHARGES. 

See, rwuj, 1925 Act, ss. 73 (1 ) (xiii), 88 (0). 

196. Reimbursement or tenant of Ufe— Whethe 
^owed — Charge created under Improvement o 
Land Act, 1864 (c. 114).] — Re Knatchbull’j 
settled Estate, No. 65, anie. 

J — ^ Howard’s Settlef 

Estates, No. 66, ante . 

•] — Where improvement* 

authoru^ by Settled Land Acts have been effected 
upon settle land & paid for with money borrowed 
« repayable by a rentcharge under above Act, 
the ct. cannot under 1890 Act, s. 15, direct the 
wuetc^ to apply capital moneys in their hands in 
repaying to the tenant for life any Instalments of 


which the tenant for life was liable, nor that the 
W'ork came within the description of improv'emenis 
in sect. 25 of 1882 Act ; (2) without such evidence 
the ct. could not authorise the tru8t<‘es to apply 
capital in payment of the rentcharge i>ayable under 
the order made by the Land Comrs . — lie Newton’s 
Settled EsTAtLS (1889), 61 L. T. 787 ; sabnequent 
jtroccedingM, [1890J W. N. 21, (’. A. 

201. As to Instalments already paid.] 

— lie Howard’s Settled Estates, No 66, ante. 

202. .] — Re Dalison’s Settled 

Estate, No. 198, ante. 

203. .] — The ct. will not, under 

1890 Act, s. 15, make a prospective order directing 
future capital money to bo applied in repayment 
to the tenant for life of money expended by him 
on permanent improvements ho has already 
executed, or in repayment to him of moneys paid, 
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Sect* 6 . — Improvement chargee* Sect* 6. Partr IV, 
Sects. 1 tSc 2.] 

or to be paid, in keeping down rentcharges created 
by him for raising money for such improvements. — 
Re Bristol’s (Marquis) Settled Estates, [1893] 
3 Ch. 161 ; 62 L. J. Ch. 901 ; 69 L. T. 304 ; 42 
W. R. 46 ; 37 Sol. Jo. 716 ; 3 R. 689. 

Annoiaiiona : — Consd. Rc Norfolk’s Parliamentary Estates, 
Norfolk V. Herries, [1900] 1 Ch. 461. Refd. ite Egmont’s 
S. K., Lefroy v. Egmont. [1906] 2 Ch. 161. 

204. Payment to obtain transfer of charges 

— To secure lower rate of Interest.] — Re Verney’s 
Settled Estates, No. 90, ante. 

205. Redemption of rentcharge — Bonus re- 
quired by owner as condition of redemption.] — 

Held : by 1887 Act, s. 1, the trustees of a settled 
estate are authorised to apply “ capital moneys,” 
in redeeming a terminable rentcharge, granted in 
consideration of money borrowed for the purpose 
of effecting improvements on the estate, by paying 
not only the balance of principal remaining un- 
paid, but also a reasonable & proper sum by way 
of bonus to compensate the lender for loss of interest 
by reason of the redemption . — Re Egmont’s 
(Lord) Settled Estates (1890), 45 Ch. D. 395 ; 
69 L. J. Ch. 708 ; 63 L. T. 608 ; 38 W. R. 762 ; 
6 T. L. R. 461, 0. A. 

Annotniiona : — Consd. Re Howard’s S. E., [1892) 2 Ch. 233 ; 
Re Vernoy’s S. E., [1898J 1 Ch. 508. Refd. Re Dalison’e 
H. K., 11892J 3 Ch. 522. 


Sect. 6.— PROCEDURE. 

See 1025 Act, ss. 84, 113. 

206. Application to court — For payment out — 
How made.] — Petitions were presented by the 
governors of two hospitals under Lands Clauses 
Consolidation Act, 1845 (c. 18), & other Acts, 
asking for the payment out of ct. of large suras of 
money, being the purchase money of land in the 
metropolis belonging to the hospitals, & for the 
investment of such sums, by 1882 Act, in the con- 
struction of a sea wall. It was contended by the 
Metropolitan Board of Works that the proper 


method of procedure was by summons in chambers 
under R. S. C., Ord. 55, r. 2 (7), & not by petition ; 
— Held: though applications like the present 
one fell within R. S. C., Ord. 66, yet, as the present 
petitions were a cheaper & more expeditious 
method of procedure than summonses, the ct. 
would exorcise the discretion conferred upon it by 
R. 8. C., Ord. 70, r. 1, & allow the present applica- 
tion ; but those who proceeded by petition in 
matters which could be done by summons, did so 
at the risk of having to pay any additiomd costs 
they might incur thereby. — Re Bethlehem & 
Bridewell Hospitals (1885), 30 Ch. D. 541 ; 
54 L. J. Ch. 1143 ; 53 L. T. 558 ; 34 W. R. 148 ; 
1 T. L. R. 681. 

Annotationa : — ^Refd. Re Martin & Varlow (1894), 43 W. R. 

247. Mentd. Ex p. Castle Bytham, Ex p. Mid. Ry., [1895J 

ICh. 348. 

Secy generally^ Compulsory Purchase of 
Land, Vol. XI., pp. 250, 251, 268, 269, Nos. 1537- 
1548, 1917-1920 ; & Practice. 

207. Trustees & tenant for life to appear 

separately.] — Re Broadwater Estate, No. 99, 
ante. 

208. Whether trustees can be heard in 

support of application by tenant for life — Interests 
of tenant for life & remaindermen in conflict.] — 

Held : the ct. will not hear counsel for the trustees 
of a settlement in support of an application 
by the tenant for life when his interest is opposed 
to those of the remaindermen, it being the duty 
of the trustees to act as a check upon him. Qu. : 
whether the expense of improvements on lands 
which have been sold, & so are no longer comprised 
in the settlement, can be afterwards paid out of 
capital money . — Re Hotchkin’s Settled Estates 
(1887), 35 Ch. D. 41 ; 56 L. J. Ch. 445 ; 56 L. T. 
244 ; 35 W. R. 463 ; 3 T. L. R. 401, C. A. 
Annfkaiiomf : — ^Refd. Re Howard's S. K., [1892] 2 Ch. 233. 

Mentd. Re Lytton’s Will, Knebworth S. E. (1888), 38 

Ch. D. 20 ; Re Dallsoii's S. E., 11892] 3 Ch. 622 ; Re 

Millard’s 8. E., [1893] 3 Ch. 116. 

What court has Jurisdiction .] — See 1926 

Act, 8. 1 13. 

Appeals.]-~.9ec R. 8. C., Ord. 54D., r. 5 ; &, 

generally f Practice. 


Part IV. — Under Private Improvement Acts. 


Sect. L— IN GENERAL. 

209. “ Improvements " — Drainage Act — 
Whether farm buildings included.] — A local Act 
empowered a drainage co., with leave of inclosure 
001111 * 8 ., to contract with owners of estates, having 
a limited interest, to execute works of drainage, 
irrigation, warping, reclamation, inclosure, & 
improvement, & if benelicial, the owner might 
charge the expense on the inlieritance. The 
statute defines the works that might be done to 
include engine houses, tile sheds, buildings, etc., 

all other works necessary & proper for executing 
the contracts . M . bein^ a limited owner contracted 
for works, some of which consisted of cowsheds, 
additional farmhouses, cider houses, which would 
be rendered necessary for the farm after the 
drainage works were executed ; — Held : such 
building were not authorised either under the 
word “ improvements,” or under the words “ works 
necessary for executing the contracts.” — West 
OP England Drainage Co. v. Inclosurb Combs. 
(1862), 26 J. P. 644. 

210. Effect of Improvements Company’s 

Act on power of borrower — ^Borrower’s powers 


limited by statute.] — Lands Improvement Com- 
pany’s Acts, 1853, 1855, & 1859, which empower 
the co. to make improvement loans to landowners, 
including corpns. holding lands, to be secured by 
a charge on the fee of lands to be improved under 
the hand & seal of the Inclosure Comrs. do not 
enable a corpn. under a prior statutory prohibition 
against borrowing on land beyond a certain limit 
to exceed the limit for the purpose of effecting 
improvements on their lands. 

The Act of 1853 provided that the execution 
by the comrs. of any charge in pursuance of the 
Act should bo conclusive evidence of such charge 
having been duly made & executed, & being a valid 
charge under the Act : — Held : he sect, was con- 
clusive as to the observance of the formalities 
required by the Act, but was not conclusive as 
to the capacity of the landowner to contract. — 
Wbnlock (BaroneSs) v. River Dee Co. (1888), 
38 Ch. D. 534 ; 57 L. J. Ch. 946 ; 59 L. T. 485 ; 4 
T. L. H. 438, C. A. 

Annotationa :—-4kinMd. A.-G. v. L. C. C. (1901), 70 L. J. (Ji. 
367. R^. Pollock V. LandB Improvement Co. (1888), 
68 L. T. 374 ; Re National Debenture & Assets Coiron., 
11891] 2 Ch. 606. Mentd. Jenkin v. Phannaoeutical 
Soo. of Groat Britain, [1921} 1 Ch. 392. 
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Paet IV. — ^Undee Private Improvement Acts. 


211. ** Works nooessary lor oxeeutiiig con- 
tracts ” — Drainage Act — Whether farm buildings 
included.] — West of Enouind Dbainaqb Oo. 
Inclosubb OoifBS., No. 209, ante , 

212. Owner of limited interest in land ** — 
Purchaser in possession subject to vendor’s lien.T 

The special Act 11 & 12 Viet. c. cxlii, incorporating 
a CO. for the purpose {inter alia) of draining & 
i^claiming land, empowered the ** owner of 
Umited interest in land ** to contract with the co. 
for the execution of drainage & reclamation works^ 
& for that purpose to charge on the land, in the 
mannner provided by the Act, the cost of executing 
the works. The Act defined the term “ owner of 
a limited interest in land,” as including “ any 
person entitled to any land subject to any mtge. 
or charge thereon, provided such person shall be 
in possession of the land mortgaged or charged ” 
— Held : this definition included a purchaser in 
po^ession of land upon which the vendor had 
a lien for unpaid purchase-money. — Landowners 
West of England & South Wales Land Drain- 
age & Inclosure Co. v. Ashford (1880), 16 
Oh. D. 411 ; 50 L. J. Ch. 276 ; 44 L. T. 20 ; avb- 
sequent proceedings (1884), 33 W. R. 41. 

Annotaiions : — Mentd. lie Roniford Canal Co., Pocock’n 
Claim. Trickett'e Claim, Carew’s Claim (1883), 24 Ch. D 
‘ Howard v. Patent ' -. . . „ 


l*atcnt Ivory 
Re Mersey Ily, 


V. Patent Ivory Manufacturing Co., Re 
Manufacturing Co. (1888), 38 Ch. D. 156- 
. (1895), 64 L. J Ch. 625. 


213. Glebe lands — Vicar.] — A vicar is the 

“ owner of a limited interest in land ” in regard 
to the glebe of the parish, for the purposes of the 
Landowners, West of England & South Wales 
Land Drainage & Enclosure Companies Act, 1848. 
— Acland V, Napleton (1888), cited in 69 L. T. 
at p. 310 ; 36 W. R, at p. 829. 

Annotation Apld. Goodden v. Coloa (1888), 30 W. 11. 828. 

214. .1 — The vicar of a parish 

mortgaged a part of the glebe under the powers of 
a statute giving owners of limited interests in land 
power to charge the costs of certain improvements 
on the land. The mtgee. brought an action for 
payment, or foreclosure, or sale : — Held : the 
patron having no interest in the soil, but only in 
the right of appointment to the cure of souls, need 
not bo joined as a party to the action, — Goodden 
V, Coles (1888), 59 L. T. 309 ; 30 W. R. 828. 

See, ahto, No. 221, post. 

Whether share in company an Interest In land 
^Within Statutes of Mortmain .] — See Charities, 
Vol. VIII., p. 272, No. 376. 


Sect. 2.— ^IMPROVEMENT CHARGES. 

215. Right to — Advance for improvement ultra 
vires.] -A co. having powers by its private Acts 
of Parliament to advance money for certain 
improvements to land, but not for building 
Illusions, applied to the Inclosure Comrs. for an 
under Improvement of Land Act, 
loo4 (c. 114), 8. 49, for a charge upon the inherit- 
RRce of land, the mansion upon which had been 
added to in pursuance of a provisional order 
comrs. under sect. 27 of that Act 
& 33 & 34 Viet. (c. 56) & 34 & 35 Viet. (c. 84). 
Ihe CO. had not obtained any sanction from its 
Ruder Improvement of Land Act, 
ioo4 (c. 114), 8. 54, for the extension of its powers ; 
& the form of the absolute order applied for was 
that which created a 6rst charge on the land under 


sect. 69 & sched. B. of the Act of 1864 Held ; 
upon a rule for mandamus to compel the comrs. 
to grant this absolute order, by reason of 83 84 

Viet. c. 66, 8. 9, no one could be entitled to an order 
In this form ; & this co., without the aid of Im- 
provement of Land Act, 1864 (c, 114), s. 64, was 
not entitled to an absolute order at all. — Re 
Inclosurb Comrs., Ex p. 1.iAND8 Improvbment 
Co. (1879), 41 L. T. 407, D. C. 

216. Action for declaration — Necessary 

parties.] — Scottish Widows* Fund r. Craio, 
No. 221, post. 

217. Validity — Whether certificate of Inolosure 
Commissioners conclusive.] — Wenlock (Baroness) 
V. River Deb Co., No. 210, ante. 

218. Priority — Part of land subject to prior 
charge.] — The Lands Improvement Company’s 
Act, 1853 (c. cliv), s. 51, enacts that when the 
inheritance of any land is charged under the Act 
with any money, the co. shall have a charge upon 
such land, & such charge shall have priority over 
every other then existing & future charge what- 
soever, except quit rents, etc. Provided that, in 
case a part only of the land is subject to a mtge., 
such charge sliall have priority over the mtge. 
only to the extent of a due proportion of such 
charge, to bo acertained & apportioned by the 
comr. The proviso to that sect, was repealed by 
Lands Improvement Company’s Amendmcuit Act, 
1855 (c. Ixxxiv), 8. 14, wliich re-enacted it down 
to the words ” to be ascertained,” etc., for whi(;h 
were substituted the words ‘‘ wlum & so soon as 
the same shall bo ascertained under & pursuant 
to sect. 70, of the recited Act.” Sect. 70 enables 
the comrs., in the case of a i)art of the land only 
being mortgaged, to apportion the charge so that 
the part mortgaged should after aiiportionment 
be subject only to an apportioned part of the 
charge, & tliis upon the application of the mtgee. 
without the consent of other parties. '^I’ho Lands 
Improvement Co. advanced money upon land, 
part of which was mortgaged, & obtained a rent- 
charge upon the land of £104 Os. 6d. This deft, 
agreed to purchase from them, as a prior cliargcs 
but objected afterwards to complete, on the ground 

I that the charge was subsequent to the mtge. : — 
Held : Lands Improvement Company’s Act, 1853 
(c. cUv), 8r 51, gave the co. a prior charge over 
every part of the land, the effe<^t of Lands 
Improvement Company’s Amendment Act, 1855 
(c. Ixxiv), 8. 14, was, that that charge was to remain 
prior over every part until after an apportion- 
ment should be made under sect. 71, when the 
mortgaged part would be charged only with a due 
proportion. — Lands Improvement Co. v. Rich- 
mond (1855), 17 C. B. 145 r 25 L. J. 0. P. 73 ; 26 
L. T. O. 8. 105 ; 19 J. P. 800 ; 4 W. R. 107 ; 139 
E. R. 1024. 

219 , Construction of successive statutes.] 

— Two separate land improvement cos. were 
incorporated by private Acts, the one by an Act of 
1849 & the other by an Act of 1853. Both Acts 
contained a sect, which provided that, upon the 
final order or certificate of the Inclosure Comrs. 
of the execution of the improvements, the co. 
shoidd have a first charge upon the inheritance 
of the improved land in priority over every other 
then existing or future charge. The co. of 1863 
having executed improvements of land, already 
subject to a charge in favour of the co. of 1849, 
contended that the charge of the co. of 1849 was 


PART IV. SECT. 2. 
f. Enforremmt — Not against land- 
(w^f^sonaUy.h^BY Sottish Drain- 
W Be, Improvemant Ck)e. Act, 1866, a 


oo. was Incorporated for the purpose 
of advancing money for the Improve- 
ment of land, the expenses of such 
improvement to be charged on the foe 


of the lands ; — Held : it was not com- 
petent for the CO. to maintain a personal 
action against a landowner for the 
annual charge upon the land under the 
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Sect, 2. — Improvement charges. Paris V. F/.] 

displs/ced by the Act of 1853 : — Held : the two 
Acts were not irreconcilable & the charge which 
was first in order of time was entitled to priority. — 
Pollock v. Lands Improvement Co. (1888), 
37 Ch. D. 661 ; 67 L. J. Ch. 853 ; 68 L. T. 374 ; 36 
W. K. 617. 

220. Prior charge created by landowner.] — 

Pltf. CO., which was incorporated by a special 
Act of Parliament, entered into a provisional con- 
tract in 1905 with the owners of certain land to 
execute inprovements on the land, the expense of 
which was to be charged upon the estate. The 
improvements were duly sanctioned by a pro- 
visional order of the Board of Agriculture, & by an 
absolute order dated Oct. 30, 1906, it was declared 
that the inheritance of the land in question was 
charged with the sum of £1,080, paid for the im- 
provements, & to be satisfied by a rent charge of 
£52 issuing out of the land for forty years : — Held : 
(1) pltfs. were under no obligation to investigate 
or inquire into the title of the land on which the 
improvements wore executed ; (2) jiltfs. had by 
sects. 62 & 64 of their Act priority in respect of 


I their charge over mtges. created by the landowners 
' before the date of pltfs.’ charge.— General Land 
Drainage & Improvement Co. r. United Counties 
Bank, Ltd. (1910), 103 L. T. 418 ; 26 T. L. R. 619. 

221. Enforcement — By sale — Charge on fdebe.] 
— A rentcharge for a certain period of time, in 
arrear, charged by an order made by the Inclosure 
Comrs. upon the inheritance of the glebe lands of a 
rectory, under the provisions of a private Act, 
was, under the provisions of the same Act, ordered 
to be raised by a sale of the glebe lands. In an 
action by the owners of a rentcharge, in arrear, 
charged on glebe lands, for a declaration that they 
were entitled under the order made by the Inclosure 
Comrs. to a charge on the lands for the sums due 
& to become due of the rentcharge, & asking for 
a sale of the lands, the Ecclesiastical Comrs. were 
made defts. : — Held : on demurrer, they were not 
necessary parties. — Scottish Widows’ Fund v. 
Craig (1882), 20 Ch. D. 208 ; 51 L. J. Ch. 363 ; 
30 W. R. 463. 

Annotations : — Consd. Bailey v. Badham (1885), 64 L. J. Ch. 
1067 ; Hambro v. Hambro, [1894] 2 Ch. 664. Befd. 
Northern Absco. Co. v. Harrison, [1889] W. N. 74 ; HomBey 
District CouncU v. Smith, [1897] 1 Ch. 843 ; Blockbnnic 
t?. Hope-Edwardes, [1901] 1 Ch. 419. 


Part V. — Under Land Drainage Acts 


SeCt generally, Sewers & Drains. 

222. Jurisdiction of court to sanction scheme — 
Under Settled Estates Act, 1877 (c. 18).] — An 

application was made asking that the ct. should, 
under above Act, sanction a scheme for draining 
an agricultural estate, & declare the expenses of 
the scheme to be a charge on the estate ; or, in the 
alternative, that petitioner might be at liberty 
to make permanent improvements under Land 
Drainage Act, 1846 (c. 66), & to charge the expenses 


on the estate imder that Act : — Held : the ct. 
had no jurisdiction under above Act to sanction 
the scheme ; but a reference to chambers would be 
made under Land Drainage Act, 1845 (c. 56), s. 4. — 
He Poynder’s Settled Estates, Dickson- 
PoYNDER V. Cook (1881), 50 L. J. Ch. 753 ; 45 
L. T. 403 ; 30 W. B. 7. 

223. Tenant for life — Includes “tenant pur 
autre vie.“] — A tenant pur autre vie is a “ tenant 
for life ” within Sewers Act, 1833 (c. 22), s. 24. — 
Blaydes V. Selby (1891), 7 T. L. R. 567. 


Part VI. — Compensation for Improvements. 


By agricultural tenant.] — See Agriculture, 
Vol. II.. pp. 41 et seq. 

By mortgagee.] — See Mortgage. 

By Joint owners.] Partition. 

224. By purchaser — Sale set aside.] — Under 
powers contained in an Act of Parliament a railway 
CO. bought pai't of a settled estate from the tenant 
for life, & immediately resold to B. & C., who 


expended large sums in permanent improvements. 
On the sale being set aside at the instance of the 
remaindermen, B. & C. were allowed such sums as 
they had expended in improvements. Interest 
at £5 per cent, allowed on 6uch sums from the 
death of the tenant for life. — Stepney v. Biddulph 
(1865), 5 New Rep. 506 ; 12 L. T. 176 ; 13 W. R. 
676. 

Annotation : — Mentd. Vyso v, Foster (1872), 27 L. T. 774. 


Act. — SooTTisn Drainage & Improve- 
ment Co. V. Campbell (1889), 14 App. 
Cas. 139.— SCOT. 

PART V. 

h. Advances to tenarU for life — 


Payment out of fund in c(mrt \ — 
Advances to a tenant for life, under 
Drainage Act, 1842. should not be 
paid out of the fund so lodged in ct., 
such fund representing the corpus of 
the estate, & the tenant for life being 


bound to pay the annual instalments 
which fall due during his lifetime It 
being possible that all Instalments may 
become payable during his life . — lie 
Public works Comrs., Ex p. Stud- 
DKRT (1866), 6 I. Ch. R. 53.— IR. 
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Hee Real Property and Chattels Real ; Sale oi Land. 


LAND REVENUES OF THE CROWN. 

See Constitutional Law. 


LAND SOCIETY. 


See Building Societies. 
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Deaih Didies 

Income Tax 
Increment Value Duty . 
Rating 
Revenue 

Reversion Duty . 


See Estate and Other Succession 
Death Duties. 

„ Income Tax. 

„ Revenue. 

„ Rates and Rating. 

„ Constitutional Succession Duty 
Law; Revenue. 

„ Revenue. Tithe 


See Conflict of Law ; 
Descent and Dis- 
tribution ; Estate 
AND Other Death 
Duties. 

„ Estate and Other 
Death Duties. 

„ Ecclesiastical Law, 


Sect. L— KATURE OF LAND TAX. 

1. Charge upon inhabitants of district.] — R. r. 

Ix>NDON Gas Light Co., No. 54, post. 

2, Not a parochial assessment.] — Waterloo 
Bridge Co. r. Cull, No. 48, post. 


Sect. 2. — INCIDENCE. 

Sub-sect. 1. — Property Charged. 

A. In General. 

See^ generally. Land Tax Act, 1797 (c. 6) ; Land 
Tax Perpetuation Act, 1798 (c. 00). 

3. General words of Act — Cover property not 
specifically mentioned.] — Metropolitan By. Co. 
V. Fowler, No. 6, post. 

4. Manors — Fine due on admission.] — This 
question was truly considered as of great concern 
to the public at large. It has undergone a very 
deliberate examination, & we are all of opinion, 
that the lord of the manor is not bound to make 
any deduction, for the land tax, out of a fine duo 
for admission on a descent, which is the present 
case. The grounds which led us to this deter- 
mination lie in a very narrow compass. In the 
first place, the land tax is annual, & however 
probable its continuance may be, there can be no 
legal presumption as to the future intentions of 
the le^slature, & there can be no deduction, 
by anticipation, of an uncertain future burden. 
In the second place, the tax, though commonly 
called a tax upon land, is not, in its nature, a 
charge upon the land. It is a tax upon the facul- 
ties of men, estimated, first, according to their 
personal estiite, secondly, by the offices they hold, 
& lastly, by the land in their occupation. The 
land is but the measure by which the faculties of 
the person taxed are estimated ; &, where it is 
intended by the legislature that the burden should 
not ultimately rest upon the person charged, a 
power of deducting is given him by the Act ; as 
in the case of rents, <te other certain outgoings. 
But no deduction is allowed for fines, which ai’c 
uncertain (Lord Loitghborough). — Grant v. 
Astle (1781), 2 Doug. K. B. 724, n. ; 99 E. K. 


B. Hereditaments. 

See Land Tax Act, 1797 (c. 5), s. 4. 

6. Easement — Pipes laid in street — Water- 
works company.] — A waterworks co. incorporated 
in pursuance of a local Act, were empowered to 
lay pipes in the streets, roads, etc., & did lay pipes 
^cordingly. The co. were assessed to the land 
tax, as holders of land in a district within which i 


they had pipes laid down, but in which they had 
no other property ; & their goods were distrained 
for land tax. In an action of trespass for so 
taking the goods of the co. : plea ; not guilty by 
statute : — Held : they were not liable to bo 
assessed to the land tax for the land occupied by 
their pipes. — Chelsea Waterworks Co. v. 
Bowley (1851), 17 Q. B. 358 ; 20 L. J. Q. B. 
620 ; 17 L. T. O. S. 284 ; 15 J. P. 450 ; 15 Jur. 
1129 ; 117 E. R. 1310. 

Annoiaiions : — CoilBd. U. t>. East London Waterworks Co. 
(1852), 18 g. B 705: Mot. lly. v. Fowler, [1893] A. C. 
41(>. Refd. Waterloo nrldRo CV>. v. Cnl) (1858). I K. & 
K. 213 : Wost Middleton Waterworks Co. v. lluinidon 
Overseers (1859). 5 Jur. N. R. 1159; TafT Vnlo lly. v. 
Cardiff lly., (19171 1 Ch. 299. Mentd. M. S. & L. lly. 
V. Doncaster Union (1893), Hyde, Hat. Ai>p. 318. 

6. Railway tunnel under highway — 

Special Act.] — A special Act autliorised the Metro- 
politan lly. (b. to construct an undiTgnumd 
railway. At provided that with respect b) lands 
undbr a highway the co. should not be required 
wholly to take such lands, but might appropriu^ 
At use the subsoil At undersurface. Under this 
Act the co. constructed a tunnel under a liighway 
for the purposes of tlie railway i—Held : u]>on the 
true construction of their special Act the co. had 
with respect to the tunnel an interest in land At 
not merely an easement ; the tunnel was a “ here- 
ditament ” within Land Tax Act, 1797 (e. 5), 
8. 4, At the CO. was in respect thereof chargeable 
with the land tax imposed oy that statuf e. 

It is quite certain when one reads the whole of 
these words [of Land Tax Act, 1797 (c. 5), s. 4] 
that there is no principle which would justify 
cutting down the general words used, At warrant 
the conclusion that property which comes within 
the description of the more general words is to 
be exempt from taxation because it is not specifi- 
cally mentioned (Lord Herschell, (’.).— Metro- 
politan Ry. Co. V. Fowler, [1893] A. C. 416 ; 
62 L. J. Q. B. 553 ; 69 1.. T. 390 ; 57 J. P. 
7.56 ; 42 W. R. 270 ; 9 T. L. R. 610 ; 1 R. 264, 
11. L. 

Anru>tationn : — Consd. WoHlnilnst/CT Uorpn. v. Johnson, 
WcKtininHter Corpn. V. FuIUt, (19041 2 K. H. 737 ; Nowton, 
ChamberB ». Hall, (1907 1 2 K. B. 440 ; C. J. Hy. f. (Ity 
of London Lan<l Tax ComrH , (iolll 2 C’h 407. Reid* 
Houtliport (^rpu. v. Onnsteck Union AHHint. Corn., 11894] 

1 Q. B. 190. Mentd. Fanner v Waterloo & (’lly By., 
(1895] 1 Ch. 527 ; Llvon>ool Cori)n r. Wf%t Derby Union 
AHwnt. Com. (1908), 72 J. P. 397 ; Toronto Corpn. v. 
CJonHumers’ Qoe Co., (19101 2 A. C. 618 ; Taff Vah* lly. 
17. (;ardiff Ky., [1917] 1 Ch, 299 ; Derry v. SanderH, (1919] 

1 K. B. 223. 

“•] — See, generally, Easements, Vol. XIX., 
pp. 7 et seq, 

7. Interest In land — Railway tunnel.] — 

Metropolitan Ry. Co, v. Fowler, No. 6, ayiie. 

8. Whether subsoil included — Vested In local 


SECT. 2, sub-sect, t.— B. 

^ leasehold egiate in Croton Landa.\ 
— ^A.-G. for Qurensland Sl Golds- 
brouoh Mortqaok CXj., Ltd. r. A.*G. 
for OOMMOITWBALTH (1916), 20 C. L. R, 


148.— AUS. 

b. OranJl of timber — dr right to 
tnier dr cut during term of yeara .] — A 
grant of the timber upon a piece of 
land dt of the ezclnaiTe right to enter 


upon the land & cut the timber during 
a term of yearn is a grant of a loaHchola 
estate in the land upon which the 
grantee is liable to land tax. — T axes 
C k>MR. V. Kauri Timber Co., Ltd. 
(1899), 17 N. Z. L. R. 696.— N.Z. 
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Sect* 2. — Incidence: Sub-eect, 1, B,y C* <&: D, ; avb- 
sect, 2, A*] 

autharity — Public conveniences under street.] — 

A sanitary authority providing & maintaining an 
underground lavatory & sanit^y convenience for 
the use of the public under the powers conferred 
by Public Health (London) Act, 1891 (c. 76), s. 4, 
& having the subsoil of the road vested in it under 
Public Health (London) Act, 1891 (c. 76), s. 4 
(2), has or holds a tenement or hereditament 
within Jjand Tax Act, 1797 (c. 5), s. 6, in respect 
of which it is chargeable with land tax. — West- 
minster CoRPN. V. Johnson, Westminster 
C oRPN. V. Fuller, [1904] 2 K. B. 737 ; 73 L. J. 
K. B. 774 ; 91 L. T. 334 ; 68 J. P. 549 ; 53 W. R. I 
4 ; 20 T. L. R. 701 ; 2 L. G. R. 1378, C. A. 

Annotations : — Folld. City of London Land Tax Comrs. v. 
a L. Ry., [19131 A. C. 364. Reid. Y8t^adyfodw^f & Ponty- 
pridd Main Bowerage Board v. Bensted, [19071 1 K. B. 
490 ; Aaaoclatod Newspapers a. City of London Corpn., 
[1916] 2 A. C. 429. 

9 , Subsoil of highway ad medium 

ilium — Adjoining land exonerated.] — London 
(City) Land Tax Comrs. v. Central London 
Ry. Co., No. 109, po^ft. 

Tolls.] — See Sub-sect. 1, C., post. 


C. TolU. 

See Laud Tax Act, 1797 (c. 5), ss. 4, 122. 

10. Whether tolls liable — Separate franchise.] 
— The Charing Cross Bridge co. were incorporated 
by Act of Parliament, & were authorised to build 
a bridge across the Thames & make approaches 
to it & take tolls from foot passengers passing over 
the bridge. By the Act, half the bridge was to 
be in the parish of St. Martin in the Fields, in the 
county of Middlesex, the other half in the parish 
of Lainbeth, in the county of Surrey. Under the 
provisions of the Act, the Hungerford Market 
CO. had, by deed, granted to the Bridge co. for 
ninety nine years, leave & licence to construct 
on the wharf on the river side of Hungerford 
Market, in the parish of St. Martin in the Fields, 
such piers & toll-houses as might be necessary for 
the support & use of the bridge, & also a right of 
way over Hungerford Market for foot passengers 
to & from the bridge. A pier & toll-house at the 
Middlesex end of the bridge were built by the 
bridge co. under this deed on the market co.’s land, 
the land tax on which had been previously re- 
deemed. Another toll -house was placed on the 
bridge on a pier erected in the bed of the river, 
& tolls were received at this latt-er toll-house in 
respect of passengers landing on the bridge from 
steamboats : — Held : the tolls received by the 
bridge co. from passengers were not merely a 
profit derived from a beneficial occupation ot the 
land, but the right to them was a separate & dis- 
tinct franchise, assessable as such to the land 
tax under Land Tax Act, 1797 (c. 5), s. 4, & was 
not affected by the circumstance that tlie land 
tax on the land on which one of the termini was 
built had been redeemed — Charing Cross Bridge 
Co. V. Mitchell (1855), 4 E. & B. 562 ; 3 C, L. R. 
1101 ; 24 L. J. Q. B. 249 ; 25 L. T. O. S. 131 ; 
10 J. P. 595 ; 1 Jur. N. S. 608 ; 3 W. R. 378 ; 
119 E. R. 206, Ex. Ch. 

An^ations Trltion t\ Nichols (1856). 20 J. P. 

Co- Hertford Land Tax Comrs. 
0867). 2 H. & N 129 ; C. L. Ry. r. aty of London Land 
Tax [1911]’ 1 Ch. 467. Reid. Waterloo Bridge 

Co. r. Cull (1859), I E. & E. 245 ; Met. Ry.r. Fowler (1891), 
S? k* N®wton, Chambers v. Hall, [1907] i 

K.. B. 440. 


11. .] — A railway was constructed 

under statutory powers partly under lands pre- 
viously exonerated from land tax, partly under 
a highway adjoining exonerated lan^. The co. 
were empowered to charge tolls for passengers &> 
goods : — Held : the portion of the railway con- 
structed under the exonerated lands was free from 
land tax & the power to charge tolls for passengers 
4fe goods was not a new & separate franchise 
assessable in respect of that portion. — Central 
London Ry. Co. v* London (City) Land Tax 
(^omrs., [1911] 1 Ch. 467 ; 80 L. J. Ch. 348 ; 104 
L. T. 245 ; 75 J. P. 292 ; 27 T. L. B. 296 ; 9 
L. G. R. 580 ; on appeal^ [1911] 2 Ch. 467, C. A. ; 
sub nom. London (City) Land Tax Comrs. v. 
Central London Ry. Co., [1913] A. C. 364, H. L. 
Annotaiiovs : — Mentd. Maclai’cn v. A.-G. for Quebec, [1914] 

A. O. 258 ; A.-Q. of .Southern Nigeria v. Holt (Liverpool), 
119151 A. C. 599. 

12. What tolls liable — Bridge toUs — Private 
property.] — The Act incorporating the Vauxhall 
Bridge co. authorised them to take tolls, & enacted 
that the shares of the proprietors should be per- 
sonal estate, & not in the nature of real property : 
— Held : the co. were liable under Land Tax 
Perpetuation Act, 1798 (c. 60), to be rated to the 
land tax in respect of their tolls. 

It was argued that the exemption in respect of 
tolls & duties contained in Land Tax Act, 1797 
(c. 5), 8. 122, excludes both tolls in question. We 
are, however, clearly of opinion that the tolls & 
duties therein mentioned are the tolls upon the 
ordinary turnpike road in which no private interest 
or profit exists. The tolls now in question are in 
the nature of private property. We therefore 
are clearly of opinion that the Vauxhall Bridge 
CO. are liable to be rated to the land tax in respect 
of their tolls {per CuR.). — Vauxhall Bridge Co. 
V* Sawyer (1851), 6 Kxch. 504; 20 L. J. Ex. 
304 ; 17 L. T. O. S. 144 ; 15 J. P. 643. 

Annotations : — Folld. Charing Crobs Bridge Co. v. Mitchell 
(185.5), 4 E. & B. 549. Consd. Newton, Chambers r. 
Hall, [1907] 2 K. B. 446. Reid. Tritton r. Nichols (1856), 
20 J. P. .To. 787 ; New River Co. r. Hertford Land Tax 
Comrs. (1857), 2 H. At N. 129; Waterloo Bridge Co. v. 
Cull (1859), 1 E. Ac E. 213 ; C. L. Ry. v. City of London 
Laud Tax Comrs., [1911] 1 Ch. 467. 

13 . Tax redeemed on land sup- 

porting bridge.] — Charing Cross Bridge Co. v. 
Mitc^heli., No. 10, ante. 

14. ,] — Waterloo Bridge 

Co. V. Cull, No. 48, post, 

15 . Bridge exempted from rates & 

taxes.] — By a local Act, the Battersea Bridge was 
exempt from rates & all taxes ; — Held : by such 
exeini)tion it was intended to exempt the tolls 
empowered by the Act to be taken for the use of 
bridge. 

In respect of the land tax it is impossible to 
separate the land from what it earns. ... If we 
are to give any meaning to this sect, we must 
say that it exempts not only the bridge, but what 
it earns (Coleridge, J.). — Tritton v, Nicholls 
(1850), 28 L. T. O. S. 85 ; 5 W. R. 24 ; 20 J. P. 
Jo. 787. 

10 . Bridge exempt from parochial 

rates & assessments.] — Waterloo Bridge Co. v. 
Cull, No. 48, post. 


D, Shares, 

On what shares chargeable .] — Sec Land Tax 
Act, 1797 (c. 6), 8, 57, 

17. How leviable — On company as corporate 
body.] — As to this second point (whether capital 


i.~D Deputy Federal Comr. (1912), 15 land & Ooldsbrough Mortgage Co., 

17 1. ifow leviable-— On company an C. L. R. 661. — AUS. Ltd, v, A.-G. fob Commonwealth 

rorporaee body. 1— Morgan v. Land Tax 17ii. .]— A.-G. for Queens- (1915), 20 O. L. R. 148.— AUS. 
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of CO. was liable to be taxed as oorrorate property 
or whether tax should have been laid upon such 
individual member of co. in his own word] it can- 
not bear question whether they should be taxed 
in their corporate capacity or as individuals. It 
was intend^ & it is the natural Sc proper way, 
to tax the corpn., in their corporate capacity. 
Sc this is what the Act manifestly meant : the tax 
is to be paid out of the stock : & this will occasion 
a proportionable deduction out of the dividends 
(Foster, J.). — Royal Exchange Assurance Co, 
V, Vaughan (1757), 1 Burr. 155 ; 1 Keny. 320 ; 
97 E. R. 243. 


Sub-sect. 2. — Payment op Land Tax. 

A, In General, 

By whom payable.] — See Land Tax Act, 1797 
(c. 5), s. 4, 46. 

18. Tenant prim& facie liable — Landlord 

Sc tenant named in assessment.] — With respect to 
the public, the land tax is to bo considered a 
tenant’s tax, whatever may be the view of it as 
between landlord Sc tenant, consequently where 
both are named & neither expressly rated, but 
the tenant pays, the tenant acquires a settlement. 
— R. r, Mitcham (Inhabitants) (1783). (^ald. 
Mag. Cas. 276 ; 1 Doug. K. B. 226, n. ; 99 E. R. 
147. 

Annntaiione : — ^Folld. R. v. St. Lawrence, WiiicheFtcr (1784), 
Oald. Ma«. Cas. 379. Conii. H. v. Folkestone (1789). .3 
Terra Rep 605. Refd. Qotrachlld v. St. John, Hockney, 
Tmstoes, Larab v. St. John, Hackney, Trustees, Hawkins 
V, Laraberhiirst Churchwardens & Overseers (1858), K H 
& E. 1 : C. L. Ry. e. City of London Land Tax Comrs., 
ri91J] 2 Ch. 467; i*igiBrott r, Ouckdeld Union Assmt. 
Com. (1921), 125 L. T. 402. Mentd. Hales V. Freenian 
(1819), 4 Moore, C. V. 21. 

19. .] — (1) Land tax is a 

tenant’s tax as between him & the public Si con- 
sequently where both landlord’s & tenant’s names 
appear upon the rate it is prirnd facie a rating of 
the tenant. 


(2) Who is rated k a question of fact. — R. r. 
St. Lawrence, Winchester (Inhabitants) 
(1784), Cald. Mag. Cas. 379 ; 4 Doug. K. B. 190 ; 
99 E. R. 834. 

AnnoloiionB : — A9 to (1) B«td. K. v, St. Jameft, Bury 9t 

Edmunds (1784). Cald. Mas. Oaa. 386 : R. v. Folkestone 

(1789), 3 Term Rep. 605 ; Goodohlld v, St. John, Hackney, 

Trustees, Lamb v, St. John, Hackney, Trustees, Hawkins 

V, Lamberhurst Churchwardens & Overseers (1868), 

E. B. & E. 1 ; Pkcffott r. Cucktlold Union Assmt. Com. 

(1921). 125 L. T. 402. 

20. .] — Whether the landlord or 

tenant be rated to the land tax is a question of 
fact, to be found by the justices at sessions ; Sc 
if they state it as a fact, this ct. is precluded from 
considering whether they have drawn a right con- 
clusion, though they state all the other circum 
stances of the case. 

The land tax is primd facie a tenant’s tax. Sc 
if nothing appear to the contrary, the occupier 
must be presumed to be the person rated 
(Buller, J.). — R. V, Folkestone (Inhabitants) 
(1789), 3 Term Rep. 505 ; 100 E. R. 702. 

Unless entitled to diplomatic im- 
munity.] — See I^nd Tax Act, 1797 (c. 5), s. 46. 

Agreements for payment.] Landlord Sc 
Tenant. 

21. Whether landlord or tenant rated — 
Question of fact.] — R. v, St. Lawrence, Win- 
chester (Inhabitants), No. 19, ante, 

22. .] — R. V, Folkestone (Inhabi- 

tants), No. 20, ante, 

23. .] — In a settlement case depend- 

ing upon the pauper’s being rated, the justices at 
the sessions must state, as a fact, whether the 
landlord or tenant were rated ; Sc if they only 
state the evidence of that fact, this ct. will send 
the case down to be restated. — R. v. Hainham 
(Inhabitants) (1793), 5 Term Rep. 210 ; Nolan, 
222 ; 101 E. K. 135. 

24. Apportionment — Between tenant for life 
& remainder man. j — Land tax, quit-rent, etc., not 
apportioned as between tenant for life & the 


SECT. 2, sub-sect. 2.— A. 

c. H’^h^’thrr landlord or tenant ratec 
—Contribution by tenant,] — A lessee ol 

laud is liable to pay contribution R 
respect of land tax paid by his land 
lord.--HouisoN V. Metropolita'' 
Mjtovl Permanent Building A 
Investment Assocn., Ltd. (1899), 2( 
N. .S. W. L. K. (L.) 316 ; 10 N. ». W 
W. N. 99.— AUS. 

d. .] — Cooper v. Sparke 

[1901] 1 S. H. N. S. W. 110; 18N.S. W 
W. N. 128.— AUS. 

24 1. Apportionment — Tietwern tenan 
for life <t remainderman.] — The t>enant 
for life is the only owner of the land foi 
the purpose of taxation, & owners oi 
estates In remainder are not liable t( 
taxation. — Sendall v. Land Tas 
Federal Comr., C’rack r. Land Tas 
Federal Comr. (1911), 12 C. L. H 
653.— AUS. 

24 ii. — ~ — — .] — An equitalik 

tenant for life of land under a will died 
in Dec. 1910 : — Held : the estate of thf 
life tenant was liable for payment ol 
the w'hole of the tax upon the land for 
the year endlnsr Jime 30, 1917.— 
Rabett V. Forrest. (19181 18 S. R. 
N. 8. W. 131 ; 35 N. 8. W. W. N. 48.— 
AUS. 

« • . — T" I * ^ — 'i’he whole burden 

of tbo land tax is thrown upon the 
person for the time being entitled in 
imsaesaion to the rents & profits. 
Where tnL<(tee8 are assessed In respect 
of a trust estate, the tax is payable out 
of income & not out of capital . — He 
OEOROEm’8 Will. Groroetti r. 
OEOROETn (1900), 18 N. Z, L. R, 849. 
— N.Z. 

•• -ds between vendor db pur- 


chaser. ]~M. V. Blackwood (1890), 10 
V, L. R. 157.— AUS. 

f. .J — In order to ex- 
empt an owner of laud from payment 
of tax, t ho land luu^it have passed from 
him, 8c the consideration passed fronj 
the transferee without any secret 
understanding or trust. — Hahdincj r. 
Land Tax Comics., (1891] A. C. 446. — 
AUS. 

g. .] — Ha\n r. (’ 08 * 

Mor'OLiTAV La.xd Bank Co., Ltd. 
(1890), 16 V. L. R. 805.— AUS. 

h. .] — Ex p . Hope 

(1904), 29 V. L K. 868. -AUS. 

k. J _ It V. King 

(1904), 29 V. L. R. 949.- AUS. 

l . ] — jt. r. Atkinhon 

(1900), 3 C. L. R. 032.- AUS. 

m. .] — A vendor of land 

is entitled to recover from the pur- 
chaser a sura which represents a portion 
of the federal land tax payable in 
respect of land whose improved value 
is equivalent to that m the laud sold 
proportionate to the period of the 
year during which the nurchascr has 
been in possession. — Fatterson v. 
Farrell (1912), 14 O. L. li. 34 8. — 
AUS. 

n. .] — Re (‘I.ARKK & 

Learmouth’sCo.ntract, 11916J V. L. R. 
151.— AUS. 

o. Purchase of less than 

six hundred db forty acres.] — A. pur- 
chased from B. land Toes than 040 acres, 
the minimum quantity liable to land 
tax : — Held : B. was not entitled on 
completion to charge A. with the land 
tax from the date of A.’s possession, 
either as his proportion of the tax 
paid by B., or as an outgoing contracted 


to bo paid for In respend of his i)urchase. 
— (Country Khtaikh ('o., Ltd. v. 
Okavkh, [1(H95J a. (’. 113. AUS. 

p. TVhen j)ayfd)lc — (Jti vUisHiJication 
as “ landed esiaie.”]— l.and does not 
become a “ landed estuio " prior to 
elashification, & there is no liabllltj 
to pay land tax prior to the time at 
wliieh it has been valued A (dashlfii'd 
under the Land Tax Acts. - It. v. 
Hinckley Hwamp Fhtatk (’o., Ltd. 
(1892), 18 V. L. it. 057.— AUS. 

q, t,. J’AJJVIKR, 

(1905] V. L. II. 30.- AUS. 

1 ,^ jf '/icn asstumnent Iniok com- 

plete — notice issued in (Jas:ette .] — 
Cooper v. Taxation (Jomh 8. (1 ) (1897), 
19 N. 8. W. L. It. (E.) 1.— AUS. 

t. Jn case of joint tenancy.] — There 
is one aHseshinent of land owueil Jointly 
& only one deduction is allowable 
from that nssessment. ~ - Taxation 
('OMR 8. r. (’OVENY (1898), 19 N. H. W. 
L. It. (L.) 231 ; 15 N. S. W. W. N. 42. 
-AUS. 

a. .1 — Union Tki'htke Co. 

OF Ai’htralia, Ltd. r. Land Tax 
Federal Comb. (1916), 20 C. L. 11. 
526.— AUS. 

b. .] — Heveral persons eacli 

of whom was a registered proprietor 
of a separate pared of land, entered 
into a partnership, Sc by tbo Indenture 
of partnership ii was provided that 
the assets & capital of the pailnersliip 
should consist of the several parcels of 
land Sc certain chattels, but on the 
expiration or determination of the 

S artnership the real estate should bo 
: remain the property of each In- 
dividual in whiMe name it was shown to 
be in the oertlficatos of title : — Held : 
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Sect. 2. — Incidence: Sub-eect. 2, A., B, Ac C. (a)i 
(6), (c), (d) & (e).3 

remainder. — Sutton v. Chapun (1804), 10 Ves. 
60 ; 32 E. R. 768. 

— See Real Property ; Rbntcharges 

Se Annuities ; Settlements ; Wills. 

B. Deductione on Rentchargee, Annuities, etc. 

See Land Tax Act, 1797 (a. 6), se. 6, 24. 
Rentcharges & annuities generally, see Rent- 
charges & Annuities. 

25. Duty of owner of charge to allow deduction 
— Unless terms of charge otherwise provide.] — 

If one covenants to pay an annuity to S. the cove- 
nantor shall not deduct for taxes ; for the charge 
is on the person of the covenantor, & not the 
land. ... So if II. grants an annuity to S. &- 
afterwards secures it out of a real estate, there 
shall be no deduction for taxes ; for the subse- 
quent security cannot lessen the effect of his 
former grant, which in its creation was tax-free 
(Lord (Jowper, C.). — Robinson v. Stephens 
(1709), 2 Salk. 616 ; 91 E. R. 522, L. C. 

26. .] — On a grant of a fee-farm 

rent, “ without any deduction, defalcation, or 
abatement, for or in any respect whatsoever,” 
the grantee is entitled to receive the full rent, 
without deducting tiie land tax. — Bradbury v. 
Wkkuit (1781), 2 Doug. K. B. 624; 99 E. R. 
395. 

Annotations : — ^Folld. ParlRh v. Sloeman (1800), 1 De G. F. 

& .1. 32(5. Reid. FoHting v. Taylor (1802), 20 J. P. 261. 
Mentd. Mu'^grrave v. Kmmersoa (1847), 10 Q. B. 320. 

27. What amount may be deducted — Sum in 
proportion to amount paid.] — Tenant under 
assessed deduct with the landlord pro rata only. 
— SiiERiNGTON V. ANDREWS (1698), Comb. 483; 
12 Mod. Rep. 171 ; 90 E. R. 605. 

28. — ™ ,] — The owner of a fee-farm 

rent issuing out of a manor, shall only pay taxes 
for the rent in proportion as the manor is taxed. 
— Randolph v. Brockman (1706), 7 Bro. Pari. 
Cas. 1 ; 3 E. R. 1, II. L. 

29. .] — An annuity of £40 per 

annum charged upon land ; the tenant insisted to 
have a deduction of 4s. in the pound for land tax, 
but because the assessment in the parish where 
the lands lay was no more than 2s. 6d. such a 
deduction was only allowed. — King v. Weston 
(1709), 2 Eq. Cas. Abr. 62 ; 22 E. R. 54. I 


Tax. 

30, .] — Atwood v. Lamprey (1719), 

3 P. Wms. 127, n. ; 2 Eq. Oas. Abr. 62 ; 22 E. R. 
64. 

Annoiaiion: — Conid. Currie v. Goold (1817), 2 Madd. 163. 

81. .1 — An owner of a quit-rent 

shall pay taxes only in proportion to what the land 
pays ; but if the matter has been examined by 
the comrs. of the land tax, this ct. will not re- 
examine it. 

A quit-rent, or fee-farm, in case of payment to 
the land tax, suppose a tax of 4s. in the pound, 
ought not to have 4s. in the pound deducted, 
unless the land, out of which such rent or fee- 
farm issues, pays 4s. in the pound, but is to pay 
only in proportion as such lan<i pays (Lord 
CowpER, C.). — Brockman v. Honeywood (1716), 
1 P. Wms. 328 ; 24 E. R. 411, L. C. 

32. .] — Qu. : whether an annuity 

or rent-charge out of the profits of the New River 
CO. is to bear the full assessment to the land tax, 
or is to have the benefit, according to the propor- 
tion, of a reduction, in consequence of an assess- 
ment upon the profits of the co. at an undervalue. 
— Adair v. New River Plate Co. (1806), 11 Ves. 
429 ; 32 E. R. 1153, L. C. 

Annotaiiong : — Mentd. Cockbum w. Thompson (1809), 16 

Ves. 321 ; Meux v. Maltby (1818). 2 Swan. 277 ; Long v. 

Yongre (1830), 2 Sim. 369 ; Newton v. Egmont (1832), 

5 Sirn. 130 ; Attwood v. Small (1840), 6 cT. & Fin. 232 ; 

London Sewers Comrs v. Gellatly (1876), 24 W. R. 1059 ; 

Bedford v. Ellis, 11901] A. C. 1 ; Markt v. Knight S.S. 

Co., Sale & Frazar v. Knight S.S. Co., [1910] 2 K. B. 

1021. 

33. Omission by person entitled to make 

deduction.) — A twood v. Lamprey (1719), 3 

P. Wms. 127, n. ; 2 Eq. Cas. Abr. 62 ; 22 B. R. 54. 

Annotation: — ^Refd. Currio v. Goold (1817), 2 Madd. 163. 

34. ,] — Where an annuity is given to a 

relation for life, & it has been paid for any length 
of years without any deduction for the land tax, 
it will be presumed to have been so paid by mutual 
consent, & the payer is not entitled to be relieved. 
— Niciiolls V. Leeson (1747), 3 Atk. 673 ; 26 
E. R. 1131, L. C. 

Annotaiinn .— Apld. Currie r. Goold (1817), 2 Madd. 163. 

35. Jointure without any deduction — Whether 
land tax included.] — Where a person had a power 
to make a jointure without any deduction for any 
charges imposed, or to be imposed, parliamentary 
or otherwise ; this docs not mean only such as 
are fixed & certain, but the land tax, though a 
fluctuating one, is clearly within the power. — 
Blandford (Marchioness) v. Marlborough 


tJio i)»r(uorH wore properly ahHosbod 
UH joint owners in rospool of the un- 
improved value of the foe simple in 
the whole of the lands. — SKyMOUR 
Brotiiktis V. DEi’irry Federal Comr, 
OK S. A. Lvvd Tax, [1918] 25 O. L. R. 
303.— AUS. 


~ No deduction of land tax is allowed 
in respect of interest on mtgo. where 
no interest paid. — Nouni Sydney 
Invkhtmevt Co. (Liquidator) v. 
Taxation Comrs. (1898), 19 N. s. W. 
L. U. (L.) 225 ; 15 N. S. W. W. N. 82. 
—AUS. 


SECT. 2, SUB-SECT. 2.— B. 


0 . Mortyauc^ on several propertieg 
-^Mortijat/ee in possession — One deduc- 
tion oWot/»rci.] --llosp. society were the 
mtgooH. in possession of a large number 
of parcels of land mortgagod to them 
by dltTereut intgor«. -i/cW .* the 
society, being in t goo. in possoasion & 
not a bare trustee of different ostat^ 
for the benettt of different cestui qve 
trust, was only entitled to one deduction 
upon the aggregate value of all the 
said parcels of land. — Taxation Comrs. 
V. 8t JosKrii's Investment & Build- 
ing SociKTY (1898), 19 N. 8. W. L. R. 
(L.) 183 ; 15 N. S. W. W. N. 78.— 
AUS. 


d. Interest on morigaoe.] — Taxa- 
tion Comrs. v, Jennings (1898), 39 
N. 8. W. L. R. (L.) 193; 16 n'. S. 
W. W. N. 86,— AUS. 


•. Where no irUereal paid.] 


I. Mortgageee out of juris- 

diction.] — ^Mtgors. are not entitled to 
deduction from land tax in respect of 
interest paid to rntgees. out of juris- 
diction. — T axation Comrs. v. Arm- 
strong (1901 ),*1 8. R. N. S. W. 48; 
18 N. S. W. W. N. 101.— AUS. 

g. Land held in trust for benefit 
of numl>er of peraona.] — N eill v. Land 
Tax Federal Comr. (1912), 14 C. L. R. 
207.— AUS. 


h. .] — Reading v. Land Tax 

Federal Comr. (1912), 14 C. L. R. 
217.— AUS. 

k. , J — Isles v. Land Tax 

Federal Comr. (1912), 14 C. L. R. 
372.— AUS. 


1. .] — Hart v. Lani> Tax 

Federal CJomr. (1913), 15 C. L. R. 
646.— AUS. 


m. .] — Where an “original 


share in the land ” as deliued in Land 
Tax Assessment Act, 1910-12, s. 38 (a), 
is, in the circumstances mentioned in 
the sect, hold for the benefit of several 
persons each of whom is a relot Ivo 
by l)lood, marriage, or adoption of the 
original testator, the deduction men- 
tioned in the sect, may be made in 
respect of them as if the share were 
held by one person only. — Archer v. 
Deputy Federal Comr. op Land 
Tax, Tasmania (1914), 17 C. L. R. 
444.— AUS. 

n. .) — Parker v. Deputy 

Federal Comr. of Land Tax, 
Tasmania (1914), 17 C. L. R. 438.— 
AUS. 

o. .] — Lewis t». Land Tax 

Federal Comrs. (1914), 17 C. L. R. 
666.— AUS. 

p . .] — Hoystkad V. Taxa- 

tion Federal Comr. (1920), 27 
C. L. R. 400.— AUS. 

q. .] — Terry v. Taxation 

Federal Comr. (1920), 27 C. L. R. 
429.— AUS. 

r. Annual gum paid by trustees 
to guardian of infants.] — Sydney Land 
Tax Deputy Federal CkiMB. r. 
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(Dowaobr Duchess) (1743), 2 Atk. 542 ; 2d 
B. R. 726, L. C. 

AtMnkdionB : — Tyroonnell v. Ancaater (1764), Amb. 
237. Conild. Floyer v. B&nAes (1863), 8 De Q. J. Sm. 
306. Mentd. P^Upa v, James (1866), 3 De G. J. & Sm. 
72. 


35 , .] — Power to jointure lands of 

the clear yearly value, etc., means clear of incum- 
brances, charges & outgoings not according to 
the custom of the country ; does not mean clear 
land tax. — Tyrconnbl (Eakl) r. Ancaster 
(Duke), Ancaster (Duke) v, Sherrard (Lady) 
(1754), 2 Ves. Sen. 499 ; Amb. 237 ; 28 E. R. 
320 L C. 

Annotation : — Mentd. Saunders v. Shafto, [1905] 1 Oh. 126. 


C. Exemptions, 

(a) Crown Lands, 

37. General rule — King’s dock-yards.1 — The 

King’s dock-yards are not assessable to the land 
tax.— A.-G. V, Hill (1836), 2 M. & W. 160; 0 
L. J. Ex. 105 ; 150 E. R. 711. 

Annotations : — Apld. R. v. Woods, Forests & Land Revenues 
Comrs. (1837), Will. Well. & Dav 364. Consd. Oolchestor 
V. Kewnoy (1886), L. R. 1 Exch. 368. Retd. Westminster 
Corpn. V. Johnson, Same tj. Fuller, [1904] 2 K. 13. 737. 

38. Conditions precedent to exemption — Oc- 
cupation by Crown.] — In Land Tax Act, 1797 
(c. 5), s. 25 (rendered perpetual by Land Tax 
Perpetuation Act, 1798 (c. 60), s. 1), is contained 
an exemption from land tax of “ any hospital ” 
in respect of its site. (Jomrs. appointed by the 
Crown to administer a fund subscribed by the 
public for that purpose founded, in 1857, an asylum 
for the maintenance & education of three hundred 
daughters of soldiers, sailors, &> marines, dying 
in active service. The asylum was built & main- 
tained entirely out of that fund, & solely for the 
benefit of the children, &> was under the control 
of the Comrs.; — Held: (1) the asylum was not 
within the exemption in the Act, that exemption 
appl}ing only to institutions & sites existing at 
the time when the tax was made perpetual ; 
(2) it was not exempt as Crown property, such 
exemption depending, not on the ownership, but 
the occupation of the Crown. — Colchester (Lord) 
V. Kewney (1867), L. U. 2 Exch. 253 ; 36 L. J. 
Ex. 172 ; 16 L. T. 463 ; 31 J. P. 468 ; 15 W. K. 
930, Ex. Ch. 

AnnoUxtions : — As to (1) CoDSd. Rabbits v. Cox (1877), 3 
Q. R. D. 307 ; St. Thomas’, St. Bartholomew’s & llride* 
well Hohpitnls v, Hudffell, [1901] 1 K. B. 364 ; West- 
minster Corpn. V. Johnson. Westminster Corpn. v. Fuller, 
[1904] 2 K. B 737 ; Newton, Chambers v. Hall, [1907] 
2 K. B. 446. Bela. Associated Newspapers v. City of 
London Ck)rpn., [1916] 2 A. C. 429. 

39. Crown land at passing of Land Tax 

Perpetuation Act, 1798 (c. 60).] — Colchester 
(Lord) v. Kewney, No. 38, ante. 


[b) Poor Persons, 

See Land Tax, 1797 (c. 6), s. 80. 

(c) Colleges, Hospitals, etc. 

See Land Tax Act, 1797 (c. 5), ss. 25, 27. 

40. To what Institutions exemption applies — 
Institutions existing at date of Land Tax Perpetua- 
tion Act, 1798 (o. 60).] — C^OLCHESTER (Lord) v, 
Kewney, No. 38, ante, 

41. To what property exemption extends — 
PropjM^y within Umits of instituUon.]— A house 
within the limits of an hospital, appropriated to 
an officer of the hospital for the time bemg, is not 


assessable to the land tax, — Harrison v, Bul- 
COCK (1788), 1 Hy. Bl. 68 ; 126 K. B. 42. 
Annotations : — Apld. All Souls* College, Oxford t>. Costar 

(1804), 3 Bos. & P. 635. Dlltd. (^loheeter v, Kewney 

(1866), L. R. 1 Exch. 368. Mentd. Downing College, 

Cambridge e. Purohaa (1832), 3 B. & Ad. 162 ; Mersey 

Dwjks & Harbour Board v, Cameron (1861), 9 C. B. N. S. 

42. Property belonging to institution on 

or before March 25, 1693 — Though land assessed & 
tax paid.] — Any houses or lands, which on or before 
Mar. 25, 1693, belonged to any of the hospitals 
mentioned by name in Ijand Tax Act, 1797 (c. 6), 
s. 25, are exempt from land tax, whether they 
form part of or are appurtenant to the sites of 
the hospitals or not, i, whethcT they are in the 
occupation of the hospitals Iheiuselvt's or are let 
on lease to tenants. - 8 t. Thomas’, 8t. Bar- 
tholomew’s & Bridewell Hospitals v. Hud- 
GELL, [1901] 1 K. B. 364 ; 70 L. J. Q. B. 115 ; 
17 T. L. R. 86 ; snb nom. London (’ohpn. & St. 
Thomas’s Hospital v, Hudgell, 83 L. T. 677 ; 
65 J P. 149. 

43. Property acquired between March 25, 

1693 & passing of Land Tax Perpetuation Tax, 
1798 (c. 60). j — Buildings of a college in one of 
the universities taken into & made part of the 
college between the passing of the first land tax 
Act, & the Act which made that tax ptu7)etual, 
are exempted from the land tax. But wliere a 
college, soon alter the passing of the lirst land tax 
Act, purchased land of a parish under a private 
Act of I’arliament , which provided that the 
college should pay all taxes which the promises 
then were, or should thereafter be subject to, it 
was held that the lands purchased wore not 
exempted from the land tax, — A ll 8()Itlh ( 'olleok, 
Gxpord V, (’08TAR (1804), 3 Bos. P. 635 ; 127 
E. R. 342. 

Annotation: — Distd. Colohosicr v. Kewney (1866), L. R. 

1 Exch. 368. 

44 . Land purchased under private 

Act — Proviso as to payment .of taxes.) — All 8oul8 
Gollege, Oxford v. Gostar, No. 43, ante. 

45. What amounts to a hospital — Unincor- 
porated orphanage.l — Golijiester (Lord) v, 
Kewney, No. 38, ante, 

45 , Land Tax Act, 1797 (c. 6), s. 25.J — 

(’OLCHE8TKH (Lord) V. Kewney, No. 38, ante. 

Exempted lands put to other uses .] — See No. 58, 

post. 


{d) Landowner Exempt from Income Tax. 

See Finance Act, 1920 (c. 18), ss. 63, 64, sched. 

IV. 

(c) Property Exempted from Rales and Taxes, 

47. Bridge exempt from rates & taxes — 
Liability of tolls to land tax.] - TitirroN v, 
Nichollr, No. 15, ante, 

48. Bridge exempt from parochial rates & 
assessments— Liability of tolls to land tax.] — 

(1) Under Land Tax Act, 1797 (c. 5), bridge tolls 
are ratable to tlu* land tax. 

Tolls ‘are a distinct element from the land on 
which a bridge is built, & therefore the redemption 
of the land from the land tax does not exempt 
the tolls from ratability. 

(2) A sect, enacting that the bridge & roads 
shall not be chargeable with any parochial rates 
or assessments whatsoever, which shall or may bo 
charged upon any parish, etc., in which the bridge 


mKDiiABSH (1912), 14 C. L. R. 834.— 
t- Right of equitable tenant for 


life to deductions.}— BKjyvKnwicK v. 

Land Tax Fbdkbal Comb. (1913), 
16 C. L. R. 27.— AU8. 


tL. Unimproofd value of . lease. ] — 
Black v. Land Tax Fkdkkal Cumb. 
(1920), 27 C. L. 11. 483.— AUS. 
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SeiA, 2. — Incidence: Svb-sect. 2, C. (e), (/) <fc is): 
eub'Sect. 3. Sect* 3 : Svb-secte. 1 2. Sect* 4 : 

Svb-secta* 1, 2 3, B*] 

or roads may be, only exempts from rates upon 
the parish for local purposes, & not from liability 
to the land tax. 

(3) The northern parts of the bridge & ap- 
proaches were within the parish of St. Clement 
Danes <te in the land tax division of the Duchy of 
Lancaster, & the assessment of the tolls was in- 
cluded under the head of Savoy Ward, which was 
included in the division of the Duchy of Lancaster, 
& the assessment was made by the comrs. for 
the division : — Held : this was merely a false 
description, which worked no prejudice, 

(4) One of the assessors & collectors appointed 
by the comrs. was not a resident within the division 
from which they were appointed, under Land Tax 
Act, 1797 (c. 5), 8. 47, according to the require- 
ments of that sect. : — Held : the acts of the 
assessors & collectors were not therefore invalid. 
— Waterloo Bridge Co. v* Cull (18.58), 1 E. 
& E. 213 ; 28 L. J. Q. B. 70 ; 32 L. T. O. S. 158 ; 
23 J. P. 633 ; 6 Jur. N. S. 464 ; 7 W. R. 87 ; 120 
E. R. 888 ; affd- (1859), 1 E. & E. 245, Ex. (’h. 
Annotations : — As to (2) Distd. Carr v, Fowle, [1893] 1 Q. IL 

251. Refd. K. V. Kent JJ. (1860), 24 J. P. 710. 

(/) Adjoining Land Exonerated* 

49. Supports of bridge on exonerated land — 
Liability of tolls to tax.] — Charing Cross Bridge 
C o. V* Mitchell, No. 10, ante. 

50, .] — Waterloo Bridge Co. v. 

Cull, No. 48, ante. 

61. Land adjoining highway exonerated — 
Liability of soil ad medium fllum.] — London 
(City) Land Tax Comrs. v. Central London 
Ky. Co., No. 109, post. 

ig) Under Particular Statutes. 

52, Lands embanked on Thames — 7 Geo. 3, 

c. 37.1 — Houses, built on lands embanked from 
the Thames, in pursuance of above Act, which 
vests those lands in the owners, tree from taxes, 
are not liable to be assessed to the general land 
tax imposed by 27 Geo. 3 (c. 5), though such Act 
is conceived in general terms, & is subsequent in 
point of time to tlie Act creating the exemption. 
— Williams Pritchard (1790), 4 Term Rep. 
2 ; 100 E. R. 802. 

Annotations: — Consd. Pontefract AHwint, ('om. v. Hartley, 
l*(>ntt‘fraot Assiut. Com. y. Pontofrac't l^ark TrunteiH 
(1897), 77 L. T. 505. Enid. Sion (’ollego v. City of 
IjondoD Corpn., [1901 J 1 K. B. 017. Conil. Stewart 
Hivor Thames Conservutors, [1908] 1 K. B. 893 ; Asso- 
ciated Newspapers v. City of London Corpn., [191 6] 2 
A. C, 429. jRetd. K. V. Poor Law Comrs. (1837), 1 Ne\. 
& P. K. B. 371 ; II. V. Poor La>> Comrs., Re Whitechapel 
Union (1837), 2 Nev. & 1\ K. B. 8 ; Re St. Panoras Parish, 
11. V. England & Wales I*oor Law Comrs. (1837), 6 Ad. 
& El. 1 ; Re Whitechapel Union, II. v. England & Wales 
Poor Law Comrs. (1837), 0 Ad. Ac El. 34 ; Re Ryder 
(1857), 29 L. T. O. B. 217 ; Netherlands Steamboat Co. 
V. City of London Corpn. (1904), 68 J. P. 377 ; Associated 
Newspapers r. City of London Corpn., [1914] 2 K, B. 
003 ; Polo-Carow v. Craddock, [1920] 3 K. B. 109. Hentd. 
Re Stewart v. Jones (1852), 22 L. J. Q. B. 1. 

63. .] — Above Act, exempting tlie 

owners of certain lands embanked from the river 
Thames from all taxes & assessments whatsoever, 
does not exempt the occupiers of houses built on 
such lands from the payment of the house ^ 
window duties, imposed by 38 Geo. 3, c. 40. 


When the Act [7 Geo. 3, c. 37] passed, certain 
improvements of the property on the banks of 
the Thames were in view ; & in order to encourage 
the scheme the lands to be improved were 
exempted from certain local taxes ; of this nature 
was the land tax (Lord Kenyon, C.J.). — Per- 
CHARD V. Heywood (1800), 8 Term Rep. 468 ; 
lUl E. R. 1494. 

Annotations: — Distd. R. v. London Gas Light & Coko Co. 
(1828), 8 B. & C. 54. Expld. Sion College v. City of London 
Corpn., [ 1 90 1 ] 1 K. B. 6 1 7 . Consd. Associated NewspaperB 
V. City of London Corpn , [1914] 2 K. B. 603. Expld. 
Associated Newspapers v. City of London Corpn., [1916] 
2 A. C. 429. Refd. Netherlands Steamboat Co. v. City of 
London Oirpn. (1904), 68 J. P. 377 ; Pole-Carew r. 
Craddock, [1920] 3 K. B. 109. 

54. .] — (1) Houses built on lands 

embanked from the Thames, in pursuance of the 
statute 7 Geo. 3, c. 37, which vests those lands in 
the owners, “ free from all taxes & assessments 
whatsoever,” are not liable to be rated for the 
relief of the poor. Such land is exempt from the 
land tax. 

(2 ) The land tax is an assessment charged upon 
the inhabitants of a particular district. — R. v. 
London Gas Light Co. (1828), 8 B. & C. 54 ; 2 
Man. & Ry. K. B. 12 ; 1 Man. &; Ry. M. C. 263 ; 
6 L. J. O. S. M. C. 113 ; 108 E. R. 963. 
Annotations: — As to (1) Consd. Pontefract Assmt. Com. v. 
Hartley, Pontefract Assmt. C3om. v. Pontefract Park 
Trustees (1897), 77 L. T. 565. Expld. Sion College v. City 
of London Corpn., [1901 ] 1 K. B. 6l7. CoDBd. Netherlands 
Hteamboat Co. v. City of London Corpn. (1904), 68 J. P. 
377 ; City of Loudon Corpn. v. Associated Newspapers, 
[1915] A. C. 674. Expld. Associated Newspapers v. City 
of London Corpn., [1916] 2 A. C. 429. Refd. R. v. Barnby 
Dun (1835), 4 Nov. & M. K. B. 436 ; Jonas v. St. Dunstan- 
in-tho-WoBt(1900), 5 L. G. R. 147 ; Pole-Carew r. Craddock 
(1920), 7 Tax Cas. 488. As to (2) Refd. Associated News- 
papers V. City of London Corpn., [1916] 2 A. C. 429. 

66. Exemption from parochial rates — Under 
local Act — Whether sufficient.! — Waterloo 
Bridge Co. v. Cull, No. 48, ante. " 

56. Rentcharge— Under Extraordinary Tithe 
Redemption Act, 1886 (c. 54).] — The annual rent- 
charge, payable under above Act, in lieu of the 
extraordinary charge previously leviable on hop- 
grounds, orchards, etc., is not liable to land tax. — 
Carr v. Eowle, [1893] J Q. B. 251 ; 62 L. J. 
Q. B. 177 ; 68 L. T. 123 ; 57 J. P. 136 ; 41 W. R. 
365 ; 9 T. J.. R. 181 ; 37 Sol. Jo. 196 ; 5 R. 163, 
D. C. 


Sub-sect. 3 - Efptxt of Subsequent Deal- 
ings WITH Land. 

67. Exchange of lands — Under Inclosure Act, 
1836 (c. 115) — Whether chargeablllty transferred.] 

- Upon an exchange of lands under above Act, 
which contains a clause assimilating the tenure 
& quality of lands exchanged & allotted to that 
of the lands in respect of which the allotment or 
exchange is made, the statute does not transfer 
a liability to land tax from one property exchanged 
to the other.— CoocH v. Walden (1877), 46 L. J. 
Ch. 639. 

68. Land formerly exempted put to other use — 
Continuance of exemption.] — Taxing Acts must 
be construed strictly ; where, therefore, land which 
in 1692 being employed for charitable purposes, 
as the site of an almshouse, or hospital was, on 
that account, declared by a statute then passed, 


SECT. 2. SUB-SECT. 2.~C. (g). 

b. Land used exclusitely for chari- 
table purposes.] — Under New South 
Wales Land & Inoome Tax Assessment 
Act, 1895, s. 11 (5), glebe lands by 
Grown grant vested in rosps. for 


parochial church purposes in connection 
with the Church of England, but let 
on building leases or subdivided for that 
purpose : — Held : not exempt from 
assessment for land tax as bemg lands 
oooupied or used exclusively in con- 
ueotlon with public charitable purposes 


or a church. — T axation Comrs. r. 
St. Mark's Glebe Trustees, [I902j 
A. C. 416.— A US. 

c. .] — R. t?. Sandhurst & 

Northern District Co., Ltd., [1915] 
V. L. R. 682.— AUS. 



Land Tax. 


306 


4 Will. & Majr. c. 1, to be exempt from land tax at 
that time imposed, the like words of exemption 
were used in a subsequent statute, Land Tax Act, 
1787 (c. 5), the fact that other land had since been 
appli^ to the same charitable purposes, & the 
origin^ land had been, by order of the Ct. of 
Ch. directed to be held by the trustees of the 
charity to their own use, freed from its charitable 
trusts, did not, without more, render it liable, even 
in the hands of a tenant, to the taxation from which 
it had been previously exempt. — Cox r. Rabbits 
(1878), 3 App. Cas. 473 ; 47 L. J. Q. B. 385 ; 38 
L. T. 430 ; 42 J. P. 676 ; 26 W. R. 483, H. L. ; 
affg. S. C. sub nom. Rabbits t\ Cox (1877), 3 
Q. B. D. 307, C. A. 

Annotatiems : — Reid. St. Thomas’, St. Bartholomew’s & 
Bridewell Hospitals r. Hudfirell, 11901] 1 K. B. 364 ; West- 
minster Corpn. V. Johnson, Westminster Corpn. t». Fuller. 
[1904] 2 K. B. 737. Mentd. Associated Newspapers v. 
City of London Corpn,, [1916] 2 A. C. 429. 


Sect. 3. -COMMISSIONERS. 

Sub-sect. 1. — Qualification. 

See Taxes Man^ement Act, 1880 (c. 19), s. 5 ; 
Land Tax Commissioners Acts, 1798 (c. 48), s. 1 ; 
1827 (c. 75), 8. 6 ; 1906 (c. 52), s. 2 ; Land Tax Act, 
1797 (c. 5), s. 86. 


Sub-sect. 2. — Appointment. 

See Land Tax Commissioners Acts, 1827 (c. 75), 
s. 1 ; 1906 (c. 52), ss. 1, 3 ; Land Tax Act, 1797 
(c. 5), 8. 87. 


Sect. 4.— ASSESSMENT. 

Sub-sect. 1. — Assessors. 

SeCt generally y Land Tax Act, 1797 (c. 5), s. 8 ; 
Taxes Management Act, 1880 (c. 19), ss. 42-47. 

59. Appointment of unqualifled person — 
Validity of Acts.] — Watebloo Bridge Co. v. 
Cull, No. 48, ayitc. 


Sub-sect. 2. — Duty to Assess. 

60. Enforcement by court.] — Re Widdecombe- 
iN-’raE-Moou Land-Tax Assessment, A.-G. 
V . Land-Tax Combs. (1823), 12 Price, 647 ; 147 
E. R. 835. 

Compare Sect. 4, sub-sect. 4. 


Sub-sect. 3. — Place op Assessment. 

A. In General. 

See Land Tax Act, 1797 (c. 5), ss. 8, 36, 53 ; 
Taxes Management Act, 1880 (c. 19), ss. 53, 54. 

61, Parish where land lies.] — Farmer ought to 
be taxed for common appendant in the parish 
where the farm lies.— R. v. Fox (1694), 1 Salk. 
168 ; 91 E. R. 156. 

62, -- — Doubt as to locality — Question for 

Jury,]-— In an action of trespass agaii^ the land 
tax collector, on a dispute, as to whether pitf.’s 
parish for which deft, was 
collector, it was held to have been rightly left to 


the jury “ whether the whole or any pai*t of the 
lands were in that parish.” — M argktts v. Morlby 
(1832), 1 L. J. K. B. 112. 

63. Lands assessed in wrong parish — Transfer 
to other parish — Effect of long usage.! — Two pro- 
perties in one parish had been assessed to the land 
tax, from the lime of the earliest schedule in 
existence, as part of the district or place, in which 
were comprised the next adjoining parish, these 
two properties, & a third property which had been 
^puted to be extra-parochial. The only lands 
in this district liable to land tax since 1806 had 
been those belonging to these three properties. 
In 1873 the two lirst mentioned properties were 
transferred to & assessed in the parish in which 
they were situated, under Land Tax Act, 1834 
(c. 60), 8. 1 ; & upon appeal by the owner of the 
thii'd property, the l^aud Tax Comrs. afllrmed the 
transfer : — Held : upon mandaynus to the comrs., 
obtained at the instance of applt., the usage 
established under such circumstonces ought to 
be sustained, &. the transfer A new iissessment 
must be set aside, under Land Tax Act, 1797 
(c. 5), ss. 36, 53.— R. v. Land Tax Combs. (1877), 
36 L. T. 374 ; 41 J. P. 401, D. C. 

B. Property of Ncto River Coynpany. 

See Land Tax Act, 1797 (c. 5), s. 57. 

64. Property owned In 1798 — Assessable in 
London.] — By charter of Janies I., the governor 

CO. of the New JGver w(‘re incorporated, the 
New River cut k bireani granted to tliem in fee. 
The shares of tJio proprietors have been held to 
be r<*al estate. By Land Tax Act, 1797 (c. 6), 
tlio county of Hertford was to contribute £41,508 
10.S-. & the city of London £123,399 6.v. Id,, 

towards the land tax. By sect. 4, all the lands, 
tenements k liereditaments, etc., wliatsoever, 
lying within tlie respective distiicts into which 
Great Britain was apiiortioned, & all persons, 
bodies politic k corporate, having any lands, are 
to bo equally charged with a pound rate towards 
the sum imxiosed upon such respective districts. 
By sect. 57, all k any persons having any shares 
in the New River wore to be assessed by the comrs. 
for the City of London, k the tax was t(j be paid by 
the governor or tlie tr(‘a8urer or receiver, to such 
person as Uie cornrs. should appoint. From time 
to time various shareholders redeemed the land 
tax on tlieir shares. ^Hie New River commences 
in Hertfordshire, k runs for three miles through 
the piuish of A. in that county. The river, as 
it existed in 1798, had never been redeemed from 
land tax cxc(*pt as aforesaid. The co. had since 
that time x)urchas(*d land in Hertfordshire, the 
land tax on the whole of which, with the exception 
of two roods Ac ten perches, had been redeemed. 
On part of the land so purchased, the land tax of 
which ha<l been redeemed, tliort* were two wells, 
from the sale of the water of which the co. derive 
a pvoVit Held : (1) no otlier land tax was 

payable upon the property of the New River co. 
as it existed in 1798 than that imposed by sect. 57, 
k consequently the river was not taxable in 
Hertfordshire ; (2) as to the property since 

purchased, the land tax of which had not been 
redeemed, such property continued to be taxable 
in Hertfordshire ; (3) the co. were not liable to be 
assessed to the land tax in respect of the springs 
inasmuch as the redemption of the land tax on th^e 
land on which the wells stand relieved the land 


SECT. 4 , SUB-SECT. 2. 

Advocate v. Edxnbuboh CJountt Supply Comrs. (1861), 23 Dunl. (Ct. of Setw.) 

J.—VOL. 
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Sect, 4. — ABBcaament : Sub^sed, 3, B , ; Bvb-BectB, 4, 
6» 6 db 7. Sects, 6 6 ; Svib-Bect, 1.] 

& all its natural productions from any further tax, 
though possibly at the time of such redemption 
it might not have been known that such springs 
existed. — New River Co. v, Hertford Land 
Tax Comrs. (1857), 2 H. & N. 129 ; 26 L. J. Ex. 
281 ; 157 E. R. 53 ; euh nom. New River Co. v. 
Great Amwell Land Tax Comrs., 29 L. T. 0. S. 
200 ; 21 J. P. 727 ; 5 W. R. 611. 

Arvnotaiicm : — Aa to (.3) Apld. Newton. Chombcrfl v. Hall, 
[1907] 2 K. B. 416. 

66. Property acquired after 1708 — Assessable 
as before acquisition.] — New River Co. v, Hert- 
ford Land Tax Comrs., No. 64, ante. 


Sub-sect. 4. — Mode of Assessment. 

See Taxes Management Act, 1880 (c. 19), s. 
48 (1). 

66. Duties of commissioners — How regulated.] 

— The duty of the comrs. of land tax, in assessing 
the contributions by the several parishes within 
a division, is regulated, not by Land Tax Act, 
1797 (c. 6), 8. 8, but by Land Tax Perpetuation 
Act, 1798 (c. 60), s. 74, re-enacted by Land Tax 
Redemption Act, 1802 (c. 116), s. 180, which treats 
the quota payable by each parish towards making 
up tne amount charged on the division as pei*- 
manent at its then proportion to the other parishes 
of the division. Inis is not altered by any later 
enactment. Where, therefore, such quota had, 
up to the year 1852, been unchanged for one 
hundred &> fifty years, it was hold that the comrs. 
were right in continuing the assessment for that 
year at such quota, although the result was that 
an unequal poundage was levied in the several 
parishes. — 11. v. Land Tax Comrs., Tower 
Division, Middlesex (1853), 2 E. & B. 094 ; 
1 C. L. R. 828 ; 22 L. J. Q. B. 386 ; 21 L. T. O. 8. 
227 ; 17 J. P. 455 ; 18 Jur. 285 ; 1 W. R. 479 ; 
118 E. R. 928. 

Annotations: — Consd. R. r. Land Tax Comrs. (1877), 36 
L. T. 374 ; Westminster Cornn. v. Johnson, Same v. 
Fuller, 11904] 2 K. B. 737 ; East Rldliiff Land Tax Comrs. 
V. Loudos borough, (1917] 1 K. B. 631. Refd. Waterloo 
Bridge Co. v. Cull (1868), 1 E. ^ E. 213 ; Colchester v. 
Kewney (1866), L. U. 1 Kxch. 308; Slmpkln v. Robinson 
(1881), 45 L. T. 221 ; St. Thomas , St. Bartholomew’s & 
Bridewell Hospitals v. Hudgcll, (1901 J 1 K. B. 304. 

67. To tax land equally.] — R. v, Barn- 

well Land Tax Comrs. (1709), 11 Mod. Rep. 
206 ; 88 E. R. 992. 

Q8. ,] — R. V, Land Tax Comrs., 

No. 71, 2^081, 

69. To charge divisions proportionately.] 

— The comrs. ouglit to charge the land tax upon 
the several divisions within the city of West- 
minster, in proportion to the sums assessed upon 
them respectively by 4 Will. &, Mar. (c. 1 ). — Re 
Westminster Land Tax Comrs. (1746), Park. 
74 ; 145 E. R. 717. 

An'^^aiion : — Consd. Re Holboru Land Tax Assessment 
(1860), 6 Exch. 648. 


Tax. 

70. Equalisation of assessment — Discretion of 
commissioners— ^Jurisdiction of court to interfere.] 

— The Ct. of Exch. has no jurisdiction to order 
the Comrs. of land tax to cause the proportion 
charged upon a division to be equally assessed. — 
Be Holborn Land Tax Assessment (1860), 6 
Exch. 548 ; 15 L. T. O. S. 282 ; 155 E. R. 241. 
Annotation Slmpkln v, Robinson (1S81), 46 L. T. 

221 . 

71 , J — Comrs. of land tax, acting 

under Land Tax Act, 1797 (c. 5), are bomd to 
assess the amount chargeable on the division for 
which they act according to the real value of the 
assessable property for the year ; A they are not 
justified in retaining an assessment which has been 
in use many years, & after changes in the value of 
property, merely because the making of a new 
estimate would be difficult & require expenses 
for which they do not possess funds. Qu, : 
whether the ct. will grant a mandamus calling on 
the comrs. to meet & make an equal assessment 
for the year according to the best of their judgment 
& discretion, on a suggestion that they had made 
their assessment on an old & disproportioned 
estimate though requested by an inhabitant of 
the division paying land tax to reduce the assess- 
ment on his district to an equal pound rate : the 
comrs. deposing in answer to the rule nisi for a 
mandamus that they had made the assessment for 
the year, & made it according to the best of their 
judgment & discretion. — B. v. Land Tax Combs. 
(1851), 16 Q. B. 381 ; 117 E. R. 925 ; sub nom. 
Re Land Tax Comrs., Ex p, Pym, 20 L. J. Q. B. 
211 ; 15 Jur. 190 ; sub nom . Re Bradley Haveb- 
stoe Land-Tax Comrs., Ex p. Netthorpe v, 
Adeane’s Trustees, 16 L. T. O. 8. 411 ; 15 J. P. 
100. 

72. Fluctuation In value of property — Assess- 
ment perpetual,] — R. v. Land Tax Comrs., No. 
71, ante . 

73. Ancient quota.] — R. v. Land 

Tax Co3fR8., Tower Division, Middlesex, 
No. 66, ante . 

74. Assessment on real value for year.] — 

R. t;. Land I'ax Comrs., No. 71, ante . 


Sub-sect. 5. — Delivery op Assessment. 

See Land Tax Act, 1797 (c. 5), s. 8 ; 
Management Act, 1880 (c. 19), ss. 61, 70, 83. 

75. To collector — Duplicate assessment.] — R. v. 
West Riding op Yorkshire Land-Tax Assess- 
ment Comrs. (1850), 14 J. P. Jo. 36. 


Sub-sect. 0. — Assessment by Two Bodies. 
See Land Tax Redemption Act, 1838 (c. 68), 
ss. 2-4. 

76. By two separate & distinct bodies — ^Acting 
for different districts — Remedy by appeal J — Land 
Tax Redemption Act, 1858 (c. 58), s. 2, which 


SECT. 4 , sub-sect. 4 . 

d« Duties of commUsioncra — To 


Land Tax Comr. 

V. Natham (1913), 16 O. L. 11. 654.— 

AUS. 

f. Morrison v. Land 

Tax Federal Comb. (1914), 17 0. L. li. 
498.— AUS. 

*. .] — McDonald v. 


consider improvements .] — Altbtralian 
Qasuoht Co. V. Taxation Comrs. 
(1898). 19 N. S. W. L. R. (L.) 360 ; 16 
N. S. W. W. N. 156.— AUS. 


N. S. W. Land Tax Deputy Federal 
Comrs. (1915), 20 C. L. R. 231.— AUS. 

h. J’o consider probabUity of 

higher price if subdivided .] — Federal 
Land Tax Comb. v. Duncan (1916). 
19 C. L. R. 667.— AUS. 

72 1 . Fluctuation in value of pro- 
perty — Assessment perpetual .] — Wel- 
lington Sl Manawatu Rt. Co., Ltd. 
V. Taxes Comrs. (1893), 12 N. Z. 
L. R. 143.— N,2. 

k. Land sub-divided into lease- 
hold aUoimeTtta — Ea^ aUatment sepa- 
rately tcucablc .] — CkiopER v. Taxation 


Comrs. (1898), 19 N. S. W. L. R. (L.) 
303; 16N. S. W. W. N. 119.— AUS. 

1. Several parcels of land — Equiva* 
lent to minimum quantity liaoU to 
tax — Necessity for valuation aa landed 
eatofe.]— R. v. Giduey (1899), 26 
V. L. R. 81.— AUS. 


m. Separate trust estates — Distinct 
trustees — Same life tenant .] — Bell v. 
Taxes Comr. (1896), 14 N. Z. L. R. 
438.— N.Z. 


n. Tenants in common — Partners 
in business .] — Taxes Comr. v. Smith 
(1907), 26 N. Z. r ~ ' “ 


. L. R. 961.— N.Z. 
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enables this ct. on the application of the owner or 
occupier of lands, to call upon comrs. of land tcbx 
to appear & maintain^ or relinquish their assess- 
ments, in cases where such person has been rated 
twice for the same land, applies only to oases in 
which two s^arate & dis^ct bodies of comrs., 
acting for different districts, have both assessed 
the same land, each claiming it to be within their 
district or division, & not to a case where the land 
has been rated twice by the same body of comrs. 
In the latter case the remedy is by cmpeal under 
Land Tax Act, 1797 (c. 5), s. 23. — Be Glatton 
Land-Tax (1840). 6 M. & W. 689 ; 9 L. J. Ex. 
211 ; 151 E. R. 689 ; 8ub nom. Re Glatton Land- 
Tax, Ex p. Margetts, 4 J. P. 464. 


SuB-SECTT. 7 . — Re-Assessment. 

See Taxes Management Act, 1880 (c. 19) ; Land 
Tax Commissioners Act, 1900 ^c. 52). 

77. Order on commissioners to reassess — 
Service on olerk.l — If the acting comrs. of the 
land tax assessed taxes, etc., refuse, unless in- 
demnified, to proceed to make a re-assessment on 
the parish, to which the deficiency appUos, in 
execution of the powers entrusted to them by the 
several Acts of Parliament, where insuper has 
been set on the parish whose collector is a defaulter, 
the ct. will order them to do so by rule to show 
cause in the nature of a mandamua . — Re Wootton 
(Inhabitants) flSlS), 6 Price, 103 ; 146 E. R. 
754. 


Sect. 5.— APPEALS. 

See Land Tax Act, 1797 (c. 5), ss. 8, 23 ; Taxes 
Management Act, 1880 (c. 19), s. 16. 

78. To commissioners — Unequal taxation.] — 

A m£L7uiam%Aa is not a proper remedy for an unequal 
taxation ; but the proper remedy is by appo£u to 
the comrs. But perhaps if the assessors refuse 
to tax any part, a mandamus lies (Holt, C.J,). — 
Butler v. Gobbet (1709), 11 Mod. Rep. 254 : 88 
E. R. 1023. ’ 

79. ^ Land rated twice by same com- 
missioners.] — Re GI.ATTON Land-Tax, No. 76, 
ante, 

80. Whether decision of commissioners con- 
clusive — As to sufficiency of notice of appeal.] — 

(1) It is a good notice of appeal against an 
assessment of comrs. of land tax for applt. to say 
that he is aggrieved, without going on to state in 
what respect he is overrated. 

(2) Where the comrs. of land tax refuse to go 
into an appeal by giving effect to an insufficient 
objection to the notice of appeal, this ct, will by 
mandamus compel them to hear & determine the 
appeal.— Re Ugley liAND-TAX Comrs., Ex n. 
Lake (1843), 2 L. T. O. 8. 152 ; 8 J. P. 59. ^ 

81. As to basis of assessment.] — In 

assessmg tithe rentcharge to the land tax the 
^mrs. under Land Tax Redemption Act, 1802 

iTi bound to use as a basis the 

r^ble or net annual value & not the gross 
estunated rental. ® 

^is remedy [mandamus] which the rector has 
had recoup to is not available. The comrs, 
have done their best. They appear to have gone 
wrong but that does not matter ; there is no 


appeal from them (Mathew, J.). — R. v. Land Tax 
Comrs. (1804), 58 J. P. 446, D. 0. 

82 . As to right to asses^— D arley v, 

PrrzALAN Howard (1013), 136 I-. T. Jo. 327, 

.] — See Distress, Vol. XVIII., p. 424, Nos. 

1017, 1618, 


Sect. 6.— COLLECTION. 

Sub-sect. 1. — In General. 

See Taxes Management Act, 1880 (c. 19), 
ss. 72-79, 82, 83. 85, 100-107, 110, 111, 114-121. 

83. Authority of collectors to collect — When 
terminated.] — On May 25, 1899, various sums 
were due h unpaid from pltf. for income tax, 
house duty, & land tax for the year ending Apr. 6, 
1899. Defts., who were duly appointed collectors 
for the period from Apr. 1898, to Apr. 1890, levied 
a distress on pltf.’s premises for such unpaid sums. 
At the time when the distress was levied, no day 
had been appointed under Taxes Management 
Act, 1880 (c. 10), s. 100, to receive the moneys 
collected, k, no schedule of arrears had been 
delivered under sect. 103 : — Held : the warrant 
given by the comrs. in Form 5 of Sched, II. of 
Taxes Management Act, 1880 (c. 19), gave defts. 
power to distrain without limit as to time for 
duties payable for the year ending Apr. 5, 1899. 
Collectors appointed under sect. 73 (1) of the Act 
do not become fundi officio on Apr. 5, but are 
appointed to collect the taxes for the year ending 
Apr. 5. Until a day has been appointed by the 
board under sect. 100 of the Act to receive tlie 
moneys received by the collectors, & the money 
collected has been paid over, &, a schedule of 
arrears delivered under sect. 103, the collectors’ 
authority to collect has not terminated. — Elliott 
V. Yates, [1900] 2 Q. B. 370 ; 69 L. J. Q. B. 820 j 
82 L. T. 812 ; 64 J. P. 564 ; 48 W. R. 610 ; 16 
T. L. R. 473 ; 44 Sol. Jo. 591, C. A. 

84. Bond given by collector — Containing In- 
valid condition — Condition severable.] — By 43 
Goo. 3, c. 99, s. 13, it is enacted that the collectors 
shall give security to the comrs. for duly paying 
such moneys as shall come to their hands, & for 
duly demanding the sums assessed, & for duly 
enforcing the Act against defaulters ; & by Land 
Tax Act, 1797 (c. 5), s. 21, the collectors are 
required to give security to the comrs. for duly 
paying to the receiver-general the sums collected 
by them. Deft, was sued on a bond containing 
these conditions, & also a condition to render an 
account, & pay the sums collected to the comrs. 
Held : the latter condition did not vitiate the 
bond. — Collins v. (Iwynne (18.31), 7 Bing. 423 j 
5 Moo. & P. 276 ; 9 L. J. O. S. C. P. 130 ; 131 
E. R. 103 ; sahsequent proceedings^ sub nom, 
Gwynne V, Burnell (1840), 7 Cl. & Fin. 572. 
Annotation Reid. Kepp v. Wiggett (1848), 6 C. B. 280. 

Construction of.]— iSec Guarantee, Vo 

XXVI., p. 54, No. 392. 

See, generally. Bonds, Vol. VII., pp. 164 ei seq. 

85. Arrears — Service of order on sheriff.]— 
A.-G. V, Ashby Tolvillb (Inhabitants) (1823), 
12 Price, 649; 147 E. K. 836. 

86. Trespass against commissioner — Seizure 
of goods for redeemed tax — Necessity for notice 
of action.] — 3’o an action of trespass against 
deft., who was a land tax comr., for authorising 
a seizure of pltf.’s goods, for a land tax, which had 
been previously redeemed, but without deft.’s 


SECT. 5. 

^ admUHno oumer*$ claim for deduction — CommiMoner precluded from reaseerHno 

former elaim,h-Oox v. Land Tax Dxpxttt Fxderal Comb., Tasmania (1914), 17 O. L. R. 450.- AUB 
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Sect, 6. — Collection: Svh-aecie, 1 2. Sect, 7: 

Svb-aecta, 1 ♦ 2 <fc 3,] 

knowledge, deft, pleaded not guilty, by statute, & 
stated in his particulars that he relied upon 
Land Tax Act, 1797 (c. 6), & 21 Jac. 1, c. 12. 
Pltf . being unable to prove that he had given notice 
of action under 5 <fc 6 Will. 4, c. 20, s. 19, & being 
also unable to prove the particulars, to show that 
deft, had waived the benefit of that statute, was 
nonsuited : — Held : deft, was entitled to notice 
of action, & the nonsuit was right. — Thomas v, 
Williams & Bower (1843), 1 Dow. & L. 624 ; 13 
L. J. Ex. 87 ; 2 L. T. O. 8. 103 ; 7 J. P. 708. 

87. Land not liable to assessment.] 

- Darley V, Fitzalan Howard (1913), 135 L. T. 
Jo. 327. 

Distress for land tax.] — See Distress, Vol. 
XVIIT., pp. 424, 425, Nos. 1617-1627. 


Sub-sect. 2. — Surplus Land Tax. 

See Taxes Management Act, 1880 (c. 19), s. 114 
(7), (8), (9). 

88. What Is surplus land tax — Not moneys 
arising from excessive quota.] — By Taxes Manage- 
ment Act, 1880 (c. 19), 8. 114 (9), the comrs. of 
land tax are directed to apply any excess or surplus 
moneys received by them in respect of land tax 
in the redemption of the land tax chargeable on the 
parish in which the excess has arisen : — Held : tlie 
suimlus to which such directions relate is to be 
unaerstood as limited to a surplus arising from 
the causes specided in the preamble to 6 Geo. 4, 
c. 32, s. 1, namely, from the occasional necessity 
of making ibe total of the assessments in the 
parish exceed the authorised quota by reason of 
the uncertainty as to the occupation of liouses & 
the changes in the sizes number of the buildings 
occupied, & other similar causes, A not us including 
a surplus arising from the pansh qut)ta itself 
being fixed at an amount not authorised by law. — 
East Hiding of ^^orkshire Land Tax Comrs. 
V, Londesborough (Earl), [1917] 1 K. B. 531 ; 
86L. a.K.B 1273 ; 116L. T. 699. 


Sect. 7.— REDEMPTION. 

Sub-sect. 1. — Who May Bedeem. 

See Land Tax Hedemption Act, 1802 (c. 116), 
ss. 9-17. 

89. Committee of lunatic.] — Notwithstanding 
the provisions contained in the land Tax Redemp- 
tion Act, 1802 (c. 116), it is the duty of the com- 
mittee of a lunatic to obtain the sanction of the 
Ixii'd Chancellor before proceeding to a sale of any 
part of the lunatic’s estate, for the purpose of 
raising moneys wherewith to redeem the land 
tax.-— Re Wade (1849), 1 H. & Tw. 202 ; 47 E. R. 
1384, L. C. 

90. Incumbent of living.] — In 1798, K., the 
ecclesiastical incumbent of a living, redeemed the 
land tax charged on his rectory out of his own 
estate, under Land Tax Perpetuation Act, 1798 
(c. 60), & did not, in his contract with the Comrs. 
for the Reduction of the National Debt declare 
his option to be considered a purchaser of the 
land tax, whereby, according to Land Tax 
Perpetuation Act, 1798 (c. 60), s. 37, the lands 
became exonerated from the land tax charge- 
able for the beneht of the incumbent, his exors., 
atoimstrators, & assigns, with the amount of the 
£3 per cent. Consols transferred & with the pay- 


ment of a yearly sum, by way of interest, equal to 
the amount of the land tax redeemed : — Held : 
K., as an ecclesiastical incumbent, had such an 
estate as is contemplated by Land Tax Perpetua- 
tion Act, 1798 (c. 60), s. 87, taken in connection 
with 39 Geo. 3, c. 6, s. 6 ; & he was entitled to 
create the charge upon the living ; & his personal 
representatives were entitled to maintain an 
action against the succeeding incumbent for the 
recovery of the interest accrued due on the amount 
of the £3 per cent. Consols so transferred from 
the time when the latter succeeded to the rectory. 
— Kilderbee V, Ambrose (1864), 10 Exch. 464 ; 
3 C. L. R. 181 ; 24 L. J. Ex. 49 ; 24 L. T. O. S. 
158 ; 19 J. P. 23 ; 156 E. R. 615. 

91. .] — The guardian of an 

infant tenant in tail redeemed the land tax on the 
estate, but made no declaration, in pursuance of 
Land Tax Perpetuation Act, 1798 (c. 60), so as to 
make the land tax a charge on the inheritance. 
In a suit by the guardian, who was also adminis- 
trator of th(‘ infant tenant in tail, it was declared 
that tlie land tax was an annuity or rentcharge in 
favour of the infant ’s personal estate ; & the ct- 
directed proper deeds to be executed by the then 
tenant for life & tenant in tail, charging the estate 
with the amount of land tax as an annuity. This 
was done by deeds not affecting the estate in 
remainder after the estate tail. On the death of 
the survivor of the tenant for life & tenant in tail 
the personal representative of the infant claimed 
the benefit of tlie decree against the inheritance : — 
Held : the declaration effectually charged the 
inheritance ; &, the legal charges executed by the 
tenant for life & tenant in tail having failed, the 
tenant in remainder, after the determination of 
these estates, was directed legally to charge the 
estate with the annuity. — Ware v, Polhill 
(18.i2), 5 De G. 8m. 455 ; 19 L. T. O. 8. 198 ; 
64 E. R. 1196. 

92. Trustees & guardians of Infants — Out of 
personal estate of Infant — Equitable charge on 
estate.] — Application of the personal estate of 
infant tenant in tail to the redemption of the land 
tax by persons, not having authority within the 
Act. Equity, by analogy to the option, to be 
reserved by guardians, etc., under the Act, for 
the personal representative of the infant to charge 
the estate in the possession of the remaindermen. 
— Ware v, Polhill (1806), 11 Ves. 257 ; 32 E. B. 
1087, L. C. 

Annotaiions : — Consd. Ware t>. Polhill (1S62), 19 L. T. O. 8. 
198; Ware n. Egrmont (18ft4), 4 De G. M. & G. 460 ; 
Bulkoley v. Hope (1855), 1 K. &: J. 482. Mentd. Southamp- 
ton V. Hertford (1813), 2 Ves. &: B. 54 ; Burgres t>. Mawbey 
(1823), Turn. & R. 167 ; Ibhetson r. Ibbetson (1840). 10 
Sim. 495 ; Ferrand v, WUson (1846), 4 Hare, 344 ; 
Duni^annon v. Smith (1846), 12 Cl. & Fin 646 ; Briggs v. 
Oxford (1852), 1 De G. M. & G. 363 ; Doncaster v. Don- 
castor (1856), 3 K. & J. 26: Lantsbery v. Collier (1856), 

2 K. & J. 709 ; Wolley v. Jenkins (1867), 28 L. T. O. S. 
362 ; Horton v. Smith (1858), 4 K. & J. 624 ; Taite v, 
Swinstead (1859), 26 Beav. 525 ; A.-G. v, Ailesbury 
(1887), 12 App. Cas. 672 ; lie Allott, Hanmer v, AUott, 
(1924J 2 Cb. 498. 

93. .] — A testator, who died 

in 1782, devised real estate to uses imder which 
P., an infant, was tenant in tail in possession, & 
beq^ueathed personalty to A. & B. upon trust at 
their discretion to lay it out in the purchase of 
real estates to be settled to the same uses. In 
1799, certain comrs., acting under Land Tax 
Perpetuation Act, 1798 (c. 60), contracted with A. 
dt B. as trustees & guardians of P., the infant for 
the redemption of the land tax on the devised 
estate. In 1802 P. died, still in his infancy. In 
1836 X. contracted to purchase that estate which 
was described as free nxim land tax, & the above 
statements were made in the abi^ract of title 
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delivered to X. X. made no inquiry as to the 
circumstances attending the redemption, took a 
conveyance, &> enjoyed the property free from all 
claims in respect of the land tax until 1848. The 
administrator of P., the infant, filed a bUl against 
X., stating that the money laid out in the redemp- 
tion of the land tax had been personal estate 
belonging to the infant, & that its character had 
not been changed ; & cdleging that the purchaser 
had constructive notice of that fact, & claiming 
an equitable charge on the estate purchased by 
X. ; — Held : as A. & B. might have redeemed the 
land tax out of the personalty bequeathed to them, 
to be laid out in the purchase of real estate to be 
settled to the same uses as the devised estate, X. 
was not boimd to inquire into the circumstances 
attending the redemption, & he had not 
constructive notice thereof. — ^Ware v. Egmont 
(Lord) (1854), 4 De G. M. & G. 400 ; 3 Eq. Kep. 
1 ; 24 li. J. Ch. 301 ; 24 L. T, O. S. 195 ; 1 Jur. 
N. S. 97 ; 3 W. R. 48 ; 43 E. R. 680, L. C. 
Annotafiona : — Mentd. Atterbury v. Wallis (18o6), 8 Do 
G. M. & G. 454 ; Re Morriaeon (1856), 27 L. T. O. 8. 44 ; 
Dawson v. Prince (1857), 2 De G. & J. 41 ; Jones v. 
Williams (1857), 24 Beav. 47 ; Montofloro v. Browne 
(1858). 7 H. L. Cas. 241 : Macbrj'do v. Bykyn (1871), 24 
L, T. 461 ; Cavander p. Bulteel (1873), 9 Cb. App. 80. n. ; 
Banco do Lima v. Anglo -Peruvian Bank (1878), 8 Ch. D. 
160 ; Re Hall (1887), 37 Ch. D. 712 ; English & Scottish 
Investment Co. v, Brunton (1892), 41 W. H. 133 ; Re 
New Chile Gold Mining Co. (1892), 68 L. T. 15 ; Bailey v. 
Barnes, (1894] 1 Ch. 25 ; Re Wlilte & Smith’s Contract, 
[1896] 1 Ch. 637 ; Molyneux v. Hawtrey, [1903] 2 K. B. 
487 ; Re Chllde & Hodgson’s Contract (i905), 54 W. II. 
234. 


SuR-sECT, 2. — Procedure for Redemption. 

See Land Tax Redemption Act, 1802 (c. 110), 
88. 35, 37, 38, 70, 129, 130, 104 ; Land Tax 
Redemption Act, 1813 (c. 123), s. 1, 10-12, 21 ; 
Land Tax Redemption Act, 1817 (c. 100), s. 23 ; 
Inland Revenue Board Act, 1849 (c. 1) ; hTnance 
Act, 1890 (c. 28), s. 34. 

94. Enforcement of registration of contract — 
Mandamus.l — (1) No authority in the Ct. of Gh. 
to compel the comrs. of land tax to grant certi- 
ficates to persons proposing to purchase in the 
form of Sfhed. A. thougn it would seem a mandamus 
would lie for such purpose. 

(2) The registry of contract in the manner 
directed by the Act may, 1 think, be enforced by 
mandamus (Lord Eldon, C.), — Williams v. 
Steward (1817), 3 Mer. 472 ; 30 E. U. 182, L. C. 

95. Enforcement of issue of certificate — 
Mandamus.] — Williams v. Steward, No. 94, 
ante. 

Mandamus generally, sec Crown Practice, 
Vol. XVI., pp. 270 ct seq, 

96. Redemption by corporation— Necessity for 
assent of commissioners.] — A prebendary agreed 
by writing, in consideration of a sum in 3 per cent, 
stock of the amount necessary for redeeming the 
land tax to convey to a lessee then in possession, 
a part of the reversion in the prebendal estate, 
such part to be set out & valued by B., & approved 
by the King’s comrs. The lessee furnished the 
sum required for purchasing the stock, & the 
prebendary concluded the necessary contract with 
the land tax comrs., transferred the stock into 
the names of the Comrs. for Reducing the National 
Debt, & had the contracts duly registered ; the 
land was also set out & valued ; but the lessee 
then refused to sign the necessary memorial for 
the purpose of obtelning the approbation of the 
King’s comrs. pursuant to Land Tax Redemption 
Act, 1802 (c. 116), s, 76. The prebendary after- 
wards distrained upon an under-tenant of the 


land for the amount of the redeemed land tax, as 
additional rent, pursuant to Land Tax Redemption 
Act, 1802 (c. 116), s. 88i— JffeW; (1) there had 
been no valid sale of the land, for want of the 
assent of the comrs. & because, in order to comply 
with the provisions of Land Tax Redemption 
Act, 1812 (c. 116), 8. 09, the prebendary ought to 
have sold, not only the fee simple of the lands 
demised, but also the rents, services, & other 
profits ; (2 ) he had no right by l^and Tax Redemp- 
tion Act, 1802 (c. 116), s. 88, to distrain until the 
precise quantity of land, & the portion of reserved 
rent, to be bold, were ascertained by the comrs.^ 
Warner v. Potchett (1832), 3 B. & Ad. 021 ; 
llOE. R. 339. 

Atmolaiion : — Js to (2) Re!d. WiUo\ighby v, Willoughby 

(1843), 4 Q. B. 687. 

See^ noic. Land Tax Redemption Act, 1888 
(c. 58), s. 1. 


Sub-sect. 3. — Evidence of Redemption. 

See Land Tax Redemption Act, 1802 (c. 116), 

8- ^ . I 

97. Copy contract with commissioners— Original 
not admissible.] — Bubdon v. Rickets (1809), 
2 Camp. 121 , n., N. P. 

98. Certificate of commissioners — Or copy 

register.] — An estate, described in the particulars 
of sale to bo land tax redeemed, was sold, in 1850, 
subject to a condition “ that every deed datod 
more than ten years ago should bo conclusive 
evidence of everytliing recited or stated therein. 
In the witnessing part of a deed of conveyance, 
dated in 1844, & which formed part of the title, 
the purchase-money was acknowledged to h^e 
been received by M., the then vendor, from H., 
the then purchaser, “ in full for the absolute 
purchase of the premises, & the fee simple & 
inheritance thereof in possession, free from land 
tax & all other incumbrances ” : — Held : (1) this 
was not a direct recital of the fact that the land 
tax ha4 been redeemed so as to bind the purchaser 
under the above condition ; (2) a statutory 

declaration by M. made in 1844, “ that to the best 
of his knowledge belief no land tax had ever been 
paid for or in respect of the freehold subsequently 
to the purchase or redemption thereof in or about 
the year 1799,” loft it doubtful whether the land 
tax had ever been redeemed. The proper evidence 
that the land tax had been redeemed would have 
been the certificate of the comrs., or a copy of the 
register. — Poppleton v. Buchanan, Buchanan 
V. Poppleton (1858), 4 C. B. N. H. 20 ; 27 L. J. 
C. P. 210; 31 L. T. 0. 8. 83 ; 22 J. P. 546 ; 4 
Jur. N. S. 414 ; 6 W. K. 372 ; 140 E. K. 980. 

99. Discrepancy In description of lands — 
Onus ol proof.] — (1) Wlicre a manor has once 
been charged with land tax, A the tax once 
redeemed, no aftor-inclosure of the waste lands 
will ixinder the manor liable to re-assessment. 

(2) If there be a discrepancy between the 
contract for A the certificate of redemption on the 
one liand & the schedule to such contract & 
certificate & the duplicate assessment on tlie other, 
the contract & certificate is to be deemed the true 
description, in the absence of aflfirmative evidence 
to the contrary, which evidence it lies upon the 
land tax comrs. to produce. . , 

Pltfs. were the exors. of the will of IL, « acit. 
was a collector of land tax. In 1799 the pre- 
decessor in title of H. had entered into a contract 
for the redemption of the land tax charged upon 
{inter alia) a manor of which such prede^ssor 
was lord. The certificate of contract given by the 
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Sect, 7. — Redemption: Stih-sects, 3, 4, 5 <fc 6.] 

land tax comrs. set out that the manor, grove, & 
woodlands were charged with land tax to the 
amount of £70 4s., & the contract for redemption, 
that the tax charged upon the manor, grove & 
woodlands was redeemed for a sum therein 
mentioned, but neither the duplicate assessment 
nor the schedules to the certificate or contract 
made any mention of such manor, groves, & 
woodlands. In 1844 H. bought the manor, & 
afterwards brought the waste into profitable 
occupation. No demand of land tax was made of 
him until 1807, when £12 17s. 4d. was demanded 
as a sum “ assessed & not exonerated.” II. 
refusing to pay, & being distrained upon by deft., 
brought an action for illegal distress, which was 
continued by pltfs. : — Held : upon a special case 
stated without pleadings, pltfs. were entitled to 
judgment. — Hodgson v. Pearson (1874), 31 L. T. 
679 ; 39 J. P. 198. 

Annotations: — As to (1) Consd. Nowloii, Chaiubci-H v. Hall, 

[1907] 2 K. B. 446. Generally, Refd. C. L. By. v. City of 

London Laud Tax Comra., [1911] 2 Cli. 467. 

100. Declaration by court — To supply defect of 
title.] — The ct. will not declare the land tax on an 
estate to have been redeemed, merely for the 
benefit of a trustee for sale, & to supply an alleged 
defect of title, although such redemption has in 
fact taken place. — He Jackman’s Land-tax, 
Ex p, Spaukes (1824), M'Cle. 618. 

101. Payment of redemption money — To com- 
missioners of Inland Revenue.] — By Land Tax 
Ilodomption Act, 1802 (c. 110), s. 98, it is required 
that, upon a sale of lands for the redemption of the 
land tax, the purchase-money should bo paid into 
the Biink of England, to the account of the comrs. 
for the liquidation of the national debt, & no 
discharge from the land tax is obtained until the 
monev is so paid. 

In the year 1800 the guardians of M., an infant, 
under the powers of this Act, sold lands belonging 
to him for the redemption of the land tax ; the 
purchase -money was paid by H., the purchaser, 
into the hands of solrs., who were employed 
professionally both by the guardians & the pur- 
chaser, & i*emaincd in their hands until 1807, 
when M. came of age, & his guardian accounted 
with him ; & afterwards ho settled accounts with 
the solrs. to whom tlie purchase-money had been 
paid, & took a security for a balance due to him, 
in wliich the purchase-money was included. 
Under these circumstances tlie money was not 
paid into the Bank according to the Act, & II. 
continued to pay the land tax upon the premises 
purchased by him. No pi’oceedings were taken 
on either side, until 1826, wlien M. brought an 
ejectment to recover possession of the premises ; 
Sl the devisee &; trustees under the will of H., who 
was dead, filed a bill to restrain the proceeding at 
law ; — Held : principally on the ground that 11. 
continued to pay the land tax, he could have no 
relief in equity. — Hicks v. Morant (1831), 6 Bli. 
N. S. 643 ; 2 Dow. & Cl. 414; 6 E. R. 467, 
H. L. 

^nno^o^ion ;~-Refd. Doe d. Blowitt v. PhUllps (1841), 1 
Q. B. 84. 


Sub -SECT. 4. — What included in Rbdb3cp- 
TiON Contract. 

See Land Tax Redemption Act, 1802 (c. 116), 
8. 127. 

102. Land allotted in respect of rights of common 
of redeemed land.] — Where lands are allotted under 
an Inclosure Act in respect of rights of common 


appurtenant to other lands of which the land tax 
has been redeemed, the land tax does not attach 
upon the allotment. — ^B oehh v. Wood (1828), 
Turn. & R. 332 ; 87 B. R. 1128. 

Annotation: — Consd. Cooch v. Walden (1877), 49 Ii» J* Oh. 

639. 

103. Land tax on manor — Inotudos mrte of 
manor — Subsequently Inclosed.] — Hodgson v. 

Pearson, No. 99, ante, 

104. Separate & distinct fi^anohlM ^ Created 
subsequent to redemption—ToUs.] — OHABiNa 
Cross Bridge Co. v, Mitchell, No. 10, ante, 

105. .] — Waterloo Bridge Co. 

V. Cull, No. 48, ante, 

106. In existence at time of redemption.] — 

In redemption contracts the word “ lands ” must 
be construed as having its natural meaning, 
including everything down to the centre of the 
earth, unless at the time of redemption there is 
in existence a separate Sc distinct hereditament 
liable to be separately assessed ; Sc, if there is 
such a separate hereditament, all the circumstances 
of the case existing at the time of redemption must 
be looked at in order to see whether the intention 
of the re^tered certificate was that the surf^e 
only should be redeemed or the land Sc everything 
beneath it. 

As coal & the profit to be derived from mining 
are nothing but the natural production Sc profit 
of the land, unopened seams of coal under land 
belonging to the same owner, in respect of which 
the land tax is redeemed, ore included in the 
redemption. — Newton, Chambers & Co., Ltd. v. 
Hall, [1907] 2 K. B. 446 ; 76 L. J. K. B. 908 ; 
96 L. T. 713 ; 71 J. P. 388 ; 23 T. L. R. 511. 
Annotation : — Consd. C. Ij. Ry. v. City of Loudon Land Tax 

Comra., [1911] 2 Ch. 467. 

107. Natural production & profit of lands re- 
deemed — Springs upon land.] — N ew River Co. 
V, Hertford Land Tax Combs., No. 64, ante, 

108. Unopened seams of coal.] — Newton, 

Chambers & Co., Ltd. v. Hall, No. 106, ante, 

109. Land abutting on highway — Subsoil ad 
medium filum.J — Where the land tax upon land 
adjoining a public highway has been redeemed, 
the presumption that tlie soil of the highway 
ad rmdium filum belongs to the owner of the 
adjoining land applies so as to extend the exonera- 
tion from tax to the middle of the highway. A 
railway was constructed, under statutory ]powers, 
in the city of London, partly beneath a highway 
adjoining lands in respect of which the land tax 
had been previously redeemed : — Held : the 
portion of the railway under the moiety of the 
liighway adjoining the exonerated lands was not 
liable to land tax. — IjONDon (City) Land Tax 
Comrs. v. Central London Ry. Co., [1913] A. C. 
364 ; 82 L. J. Ch. 274 ; 108 L. T. 690 ; 77 J. P. 
289 ; 29 T. L. R. 395 ; 57 Sol. Jo. 403 ; 11 L. G. R. 
693, H. L. ; affg, S. C. stib nom. Central London 
Ry. Co. v, London (City) Land Tax Combs., 
[1911] 2 Ch. 467, C. A. 

Annotations : — ^Refd. Maclaren v, A.-G. for Quebec, [1014] 

A. C. 258 ; A.-G. of Southern Nigeria v. Holt (Liyerpool), 

[1915] A. C. 699. 


Sub-sect. 6. — Application of Redemption 
Moneys. 

See Land Tax Redemption Act, 1802 (c. 116), 
ss. 166-171 ; Land Tax Redemption Act, 1818 
(c. 123), B. 13 ; Land Tax Redemption (Invest- 
ment) Act, 1863 (c. 90), 8. 8 ; Finance Act, 1896 
(c. 28), s. 32 (1), ached. ; Finance Act, 1921 
(c. 32), 8. 64. 
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110« Payment to Commisslonen of Inland its redemption, by the recovery, by the operation 
Revenue*] — Hicks v, Hobakt, No* 101, ante. of the settlement, or otherwise, but pasa^ by a 


of the settlement, or otherwise, but pasa^ by a 


111* ^plication of surplus stoek — ^Arising from bequest of it in the 8ettlor*8 wili* — OLTimmi. v, 
sale of land*] — Surplus stock, arising from sales Stani^by (1840), 3 De G. &; Stn. 483 ; 18 L. J. 
under the Acts for the redemption of vhe land tax, Ch. 300 ; 13 L. T. O. S. 380 ; 13 Jur* 998 ; 04 


under the Acte for the redemption of the land tax, 
will ordered to be transferred to the party, 
who, if it were laid out in the purchase of lands, 
would be entitled to have the lands conveyed to 
him in fee . — Be Fortescub (1826), 3 Buss. 128 ; 
38 E. B. 524. 


Ch. 300 ; 13 L. T. O. S. 380 ; 13 Jur* 998 ; 04 
E. B. 549. 

AniiolaHoiM : — Oonsd. Bulkeloy Hope (185S), 1 K, Sc J, 

482. Refd. Neame v, Moorsom (1806), b. R* 3 Bq. 91. 

116. .] — A tenant in tail of two estates 

redeemed the land tax on both with the money 


Annotatum -Mentd, Thornhill u. MUbank (1864), 10 L. T. produced by the sale of part of one. One of the 
124. estates, under a shifting use, went over : — Held : 

Surplus land tax.] — See Sect. 6 , sub-sect. 2, on redemption, the land tax merged with the 
ante. ownership, & the owner of the one estate had no 

right, as against the owner of the other, for an 

apportionment. — Harrison v. Bound (1852), 2 
Sub-sect. 6 . — Charge on Lands in Favour De M. & G. 190 ; 22 L. Oh. 322 ; 20 L. T. 

OF Owner who Redeems. 118 ; 17 Jur. 563 ; 1 W. R. 26 ; 42 E* B. 

T 4 .:^^ a ^ 4 - i ono 844, L. 0. 


Sub-sect. 6. — Charge on Lands in Favour 
OF Owner who Redeems. 

See Land Tax Redemption Act, 1802 (c. 116), 
ss. 116, 126 ; Land Charges Registration & 
Searches Act, 1888 (c. 61) ; Finance Act, 1896 
(c. 28), 8. 33 (a). 

112. Redeemed tax personal estate.] — Land 
tax redeemed by one who is cestui que use for life, 
& in possession at the time of the purchase, is 
personal property, & descendible to Ids personal 
representatives. — ^Monday v. Hurley & Bond 
(1827), 5 L. J. O. S. K. B. 212. 

118. .] — A. being under a settlement 


Annotations: — ^Mentd. Wyndham v. Fane (1853), 11 Hare, 
287 ; Lnnfirdalo v. Briggs (1856), 3 Sm. & O. 266 ; Maoou- 
brcy V. Jone<4 (1856), 2 K. Sc J, 684 ; Ourson v, Onnson 
(1859), 1 Gill. 248 ; Colllngwood ». Stanhope (1869). 
L. R. 4 H. L. 43 ; Moyriok v. Laws, Meyrlck v. Mathias 
(1874), 9 Ch. App. 237 ,* Re Wright's Trustees Sc Marshall 


Re Mooking, Meeking v. MeekJng, [1922] 2 Ch. 523. 

117. .] — The guardians of an infant tenant 


( 10 . 6 o J. u. o. jv. p. in tail of lands redeemed the land tax, under 

f t un^der a settlement Tax Perpetuation Act, 1798 (c. 60), without 

tenant for li/e in renminder, after prior ^tates for declaring an option, under sects. 17 & 37. to be 
life & in tell with reader to his own Brst & considered on the footing of third persons pur- 
other SOM m tell, wnth an ultimate reminder in Subsequently, the lands became 

fee, which afterwards became vo^d in the flret in jeg i^ conveyed them to trustees 

teMnt for life, redeemed the l^d tex upon the ^ their heirs, upon trusts for sale for his benefit, 
rettled estate during the life of the first teimnt for trustees, by Ids direction, purchased & took 

ife, & t<rok an Msignmcnt to himself under the ^ conveyance of “ the land tax or renteharge in 

Si Str„v 2.“^ ssi2.‘^-a“»“Ci“'i::.T- 

of the settled estate vathout declaring any ^ statutory tax, capable of being enforced 

intention with respect te the land tax redeemed. ^ remedies provided by the Act, but a charge 

elected bythooLrationofVty;&suchchar|o 


his personal estate— T uevob t>. Tbbvob (1833), ^ 

2 My. & K. 076 ; 39 E. It. 1102. I K & J ^82 ® if 

Antwtatiun .—Uenti. HotUm v. Smith (1858), 27 L. J. Ch. j L. T. O. 8. 66 ; 1 "jUT. N. 8. 

114. Right to free land from charge — Created 864; 3 W. R. 300 ; 69 E. R. 649 ; on appeal 
by previous tenant lor life.] — Under Land Tax (1866), 8 De G. M. & O. 36, L. J. 

Redemption Act, 1802 (c. 110), a remainderman Annotation: — Mentd. Pryse v. Pryse (1872), L. II. 15 Eq. 


in possession can compel the representatives of 
the tenant of a previous particular estate, who has 


Redemption by lessee.] — 0., the 


redeemed the land tax, to receive the considera- ^newable by custom, con- 

tion money for such redemption, with aU arrears trajtod, in 1708, to redeem the land thereon, 
of interest, so as to free tlie land from the charge nnder I^nd Tax Perpetuation Act, 1^8 (c. 00), 


te^= of thereZinder U h^^^^^^ T. D.. & M. D who were entitled in equal 

amount & that is refused, & the interest distrained ®bares to the leaseholds under his wUl. 
for, may plead the tender in bar of an avowry.— confined no reference to the land ^, &a^ to 1^ 
Cousins v. Harris (1818), 12 Q. B. 726 ; 17 L. J. I^erso?^ estate, by a settlement made 

Q. B. 273 ; 12 L. T. O. S. 44 ; 12 Jur. 835 ; 116 “ 18J8, assigned the loasehol^, & all their estate 
E. R. 1043. ^ interest” therein, to truces upon the trusts 

Annotations: — Kilderbe© r. Ambrose (1854), 10 Exeb. of the settlement. The recitels did not refer to 


454 ; Skeno v. Cook, [1902] 1 K. B. 682. 

115. Whether merger for benefit of freehold.] 


the land tax. T. D. died in 1821, having made no 
claim to a moiety of the charge in respect of the 


Guiurdians of an infant tenant in tail redeemed the land tax. On the death of M. D., the personal 
land tax on the entailed estate. The tenant in representative of T. D. & M. D. claimed, as 
tail died, having bequeathed the land tax to the against those entitled under the settlement, a 
next tenant In tail. The latb^ tenant in tail charge in respect of the land tax : — Held : C., on 
suffered a recovery A settled the estate, but always redeeming the land tax, became entitled to the 
dealt with the redeemed land tax as a subsisting interest on the CJonsols transferred by him as a 
charge. The settlement contained in its operative renteharge on the leaseholds for his own benefit ; 
part the usual general words, “all the estate,” it did not pass under the general words of the 
etc.; — Held: the land tax was not merged by settlement of 1818, but remained as a separate 
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Bed, 7, — Eedempiion: Sub-eects, 6, 7, 8 9,] 

property in the settlors, as residuary legatees of 
C. ; their representative was now entitled to it 
as a charge on the leaseholds ; the fact of T. D. 
not having made any claim was no bar. — Neame 
V. Moorsom (1866), L. K. 3 Eq. 91 ; 36 L. J. Oh. 
274; 12 Jur. N. S. 913 ; 15 W. R. 51. 

119. Redemption by incumbent of living — 
Charge upon benefice.] — Kiijoerbee v. Ambrose, 
No. 90, ante, 

120. Redemption of land charged with fee 
farm rent — Right to deduct Interest from rent.] — 

The owner of lands charged with a fee farm rent, 
payable to a purchaser from the Crown under 
statutes 22 Car. 2, c. 6, & 22 & 23 Car. 2, c. 24, 
having redeemed the land tax chargeable on the 
lands out of which the fee farm rent issues, is 
entitled under the land tax Act, to deduct 4s. in 
the pound from the rent so payable. — Moody v. 
Wells (Dean & Chapter) (1856), 1 H. & N. 40 ; 
25 L. J. Ex. 273 ; 27 L. T. O. S. 82 ; 20 J. P. 744 ; 
156 E. K. 1110. 

121. Redemption of several tenements by one 
contract — Separate charges.] — A person having a 
partial interest redeemed the land tax on three 
several tenements, by one contract & at one 
price : — Held : tlie tluce charges were not con- 
solidated so as to give him one aggregate charge 
on all tenements, but he acquired three separate 
charges on the three several tenements. — Cox v, 
COVENTON (1802), 31 Beav. 378 ; 7 L. T. 78 ; 
8 Jur. N. S. 1142; 10 W. R. 829; 54 E. R. 
1185. 

Annotaiion : — ^Mentd. Doughorty v. Gate? (1900), 45 Sol. Jo. 

UP. 

122. Recovery of arrears of charge — Real 
Property Limitation Act, 1874 (c. 57), ss. 1, 8.1 — 

The lessee of premises redeemed the land tax 
charged thereon under Land Tax Redemption 
Act, 1802 (c. 110), which by sect. 123 provides 
that, where any person having any estate, other 
than an ostali of inheritance, in any lands, 
tenements, or hereditaments redeems the land tax 
charged thereon, such lands, tenements, or here- 
ditaments shall bo chargeable for his benefit with 
the amount of the moneys i)aid as the considera- 
tion for the redemption of such land tax, & with 
the payment of a yearly sum of money by way of 
interest thereon, equal in amount to the land tax 
redeemed. In 1879 the lessee assigned to pltf. 
the benefit of the contract for redemption of the 
land tax. No yearly sum having been paid by 
wav of interest on the money paid for redemption 
of the land tax since 1879, the pltf. sued deft., in 
whom the lease of the premises had become vested 
in 1885, to recover £9 as a yearly payment due 
Jan. 1, 1900, under Land Tax Redemption Act, 
1802 (c. 116), s. 123, by way of interest on the 
money paid for redemption of the land tax : — 
Held : the case came either within sect. 1 , or 
sect. 8 of Real Property Limitation Act, 1874 
(c. 57), & therefore pltf.’s claim was barred. — 
Skene v. Cook, [1902] 1 K. B. 682 ; 71 L. J. K. B. 
440 ; 86 L. T. 319 ; 50 W. R. 606 ; 18 T. L. R. 
431 ; 46 Sol. Jo. 356, C. A. 


Sub-sect. 7. — Raising op Redemption 
Money. 

See Land Tax Redemption Act, 1802 (c. 110), 
ss. 44, 67, 08, 81-84, 114, 118, 161, 102 ; Settled 


Land Act, 1882 (c. 38), ss. 2, 3, 21, 32, 62 ; Finance 
Act, 1896 (c. 28), s. 33 (b), 

123. Money paid into court on sale of settled land 
— Tax previously redeemed by tenant for life — 
Recoupment of tenant for life.] — Order made upon 
petition by tenant for life that a sum f3l money, 
which the deputy remembrancer had Jeoeived for 
lands taken for the public servioe under 44 Geo. 3, 
c. 95, might be paid in part satisfsiction of a sum 
of money previously paid by petitioner for the 
redemption of the land tax, he not having taken 
advantage of the clause in the redemption Act, 
which enabled him to sell part of the lands for that 
purpose, although the next in remainder was a 
minor. — Re Shephard (1811), Wight. 131 ; 145 
E. R. 1201. 

124. .] — (1) Where an Act of 

Parliament establishing a railway co., authorised 
the CO. to purchase lands of corpns., tenants for 
life, etc., & directed that the purchase-money 
should be applied in the redemption of the land 
tax upon other parts of the property unsold ; — 
Held : a tenant for life, who had redeemed the 
land tax before the passing of the Act, might 
reimburse liimself out of the proceeds of the lands 
purchased of him by the co. 

(2) The costs of an application to the ct. irnder 
such an Act of Parliament, to have the purchase- 
money applied in the redemption of the land tax, 
will bo allowed out of the purchase-money, 
although the Act only makes an express provision 
for such costs in cases where the money is to be 
laid out in the purchase of lands to be settled to the 
like uses . — Re London & Birmingham Ry. Co., 
Ex p. Northwick (1834), 1 Y. & C. Ex. 166 ; 160 
E. R. 68. 

Annotations : — As to (2) FoUd. Re Bothlom Hospital (1875), 

L. ll. 19 Eq. 457. Held. He Liverpool & Manchester 

Railway Art, Ex p. Traflord (1837), 2 Y. & C. Ex. 622 ; 

Re Oakham Canal Co. 0843), i L. T. O. S. 12. Qenerally, 

Mentd. Cousons v. Harris (1848), 17 L. J. Q. B. 273. 

125. Sale of lunatic’s estate — Sanction of court.] 

— Land tax on a lunatic’s estate redeemed by order 
out of the produce of decaying timber, ordered to 
be cut for payment of debts under the master’s 
report, that it was for his benefit. No equity for 
a charge in favour of the next of kin. — Ex p, 
Phillips (1812), 19 Ves. 118 ; 34 E. R. 463, L. C. 
Ann Mian : — Mentd. A -G. v. Ailesbury (1885), 16 Q. B. D. 

128. .] — Re Wade, No. 89, ante, 

127. Sale of entailed estate — Purchase by heir.] 

— Lawrie V, Lawrie (1814), 2 Dow, 656 ; 3 E. R. 
965, II. L. 

128. By tenant for life without impeach- 

ment for waste — Growing timber Included.] — 

Where a tenant for life, without impeachment of 
waste, makes an absolute sale & conveyance of 
land under Land Tax Redemption Act, 1802 
(c. 116), s. 51, for the purpose of redeeming the 
land tax on other property, the growing timber, 
though not mentioned in the conveyance passes 
with the land ; & the price of it, as well as that of 
the land, must be paid into the Bank of England 
under Land Tax Redemption Act, 1802 (c. 116), 
s. 98 ; although the price of the land without the 
timber makes up the sum for which the land tax 
is to bo redeemed. Semble : if the price of the 
timber be paid by mistake to the tenant for life, 
& not into the Bank, the conveyance is void 
under Land Tax Redemption Act, 1802 (c. 116), 
8. 119. But, assuming this to be so, the case is 
within Land Tax Redemption Act, 1814 (c. 173), 
8. 12, & Land Tax Redemption Act, 1817 (c. 100), 


SECT. 7, SUB-SECT. 7, 

125 i. Salt of lunaiic*a eaUUe — Sanction of court ,} — Weld v. Tew (1829), Beat. 266. — IR. 
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s. 25, & either clatise will cure the defect. — 
Doe d. Blewitt r. Phillips (1841), 1 Q. B. 84 ; 
Am. & H. 256 ; 4 Per. & Dav. 662 ; 10 L. J, Q. B. 
68 ; 5 Jur. 745 ; 113 E. R. 1061. 

Annat€Uion : — ^Bxpld. Whidborne v, Eooleslastical Comrs. 

tor England (1877). 7 Ch. D. 375. 

Sale of ecclesiastical property.] — See Ecclesi- 
astical Law, Vol. XIX., pp. 499, 600, Nos. 3660- 
3565. 

129. Sale to raise costs of previous sales for 
redemption.] — A cQrpn. named “ The Warden 
& Poor of the Hospital of the Holy Trinity in 
Croydon of the Foundation of John Whitegift, 
Archbishop of Canterbury,” conveyed land under 
the land tax redemption Acts by the name of the 
” Warden & Poor of the Hospital of the Holy 
Trinity in Croydon.” The purchaser paid the 
vendors the purchase money in discharge of the 
costs of sales made by the vendors for the 
redemption of the land tax: — Held: (1) the 
variance in their name was not material : at all 
events this was a mistake or inadvertence cured by 
Land Tax Redemption Act, 1814 (c. 173), s. 11 ; 
(2) they might raise money by a later sale for the 
costs of former sales. — Croydon Hospital v. 
Parley (1816), 6 Taunt. 467 ; 2 Marsh. 174 ; 128 
E. R. 1116. 

Annotaiion : — Re!d. H. v. Haugrhlor (1833), 4 B. & Ad. 630. 

130. Effect ot approval by land commissioner.] 

— The rector lord of the manor of R. by one 
grant demised for three lives, at one aggregate 
holding, & at one undivided rent, three ancient 
tenements originally held of the manor under 
distinct grants & at distinct rents. The same rector 
afterwards disposed of the reversion in fee under tlio 
provisions pf Land Tax Redemption Act, 1802 
(c. 116 ) : — Held : though the grant for lives might 
be void unless sanctioned by a special custom in 
the manor, yet the purchaser of the reversion had a 
good title, the sale being af)proved of by the land 
tax comrs. — Doe d. Strickland v. Woodward 
(1847), 1 Exch. 273 ; 17 L. J. Ex. 1 ; 154 E. R. 
115. 

131. Purchase effected by fraud — Power of 
court to rectify.] — The Legislature intended, by 
the Acts for the redemption of the land tax, to 
authorise all such sales for that purpose to be made 
by ecclesiastical persons, with ttio consent thereby 
required, as could have been made for any purpose, 
with the like consent, before the passing of the i 


restraining statutes ; & before the restraizdng 
statutes a sale might have been made from a 
prebendary in his corporate character to a pre- 
bendary in his individual character. An objection 
to the validity of a sale under the land tax redemp- 
tion Acts, upon the ground that the lands were not 
properly saleable, &, apart from any question of 
fraud, were not properly sold under the Acts, is a 
legal objection ; A, there being no impediment to 
the trial of that question at law, a bUl in equity 
on such a ground cannot be supported. Bur the 
confirming Land Tax Redemption Act, 1814 
(c. 173), & Land Tax Redemption Act, 1817 
(c. 100), have removed any objection to a sale 
conveyance under the land tax redemption Acts, 
arising from the property so sold not having 
been originally saleable, or not having been 
properly sold, within the meaning according to 
the directions of the Acts. 

If it were shown that a purchase under the land 
tax redemption Acts had been effected by fraud the 
ct. would rectify it, notwitstanding the confirming 
statutes, for a purchase so effected would not 
acquire validity from those statutes. — Deaden 
v. King (1852), 9 Hare, 499 ; 22 L. J. Ch. Ill ; 
68 E. R. 608. 

Annotation : — Consd. Whidborno v. Eccloaiastical Comrs. for 

Eugland (1877), 7 C’h. D. 376. 


8uB-SKC'T. 8. — EFFJ5CT OF Redemi»tu)n. 

132. Redemption by mortgagee — Election by 
mortgagor — To take benefit.] — Knowles v. Chap- 
man (1815), 3 Seton’s Judgments & Orders, 6th ed. 
I960. 

133. Redemption after contract fixing rent — 
Claim for increased rent.] — The Crown having 
redeemed the land tax since tlie above contract 
was entered into, C. claimed a proportional 
additional rent under Land Tax Redemption Act, 
1802 (c. 116), s. 126:- Held: the sect, did not 
apply. —Faulkner v. Llewellin (1863), 9 L. T. 
251 ; 11 W. R. 1055. 


SUB-HECT. 9. — COHTS. 

See CoMPUi.soRY Purchase, Vol. XL, p. 262, 
Nos. 1780-1784. 


LAND TRANSFER. 

See Real Property and Chattels Real ; Sale of Land, 


LAND VALUES. 

See Revenue. 


LANDING STAGES. 

See Ferries ; Waters and Watercourses. 
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Sub-sect. 2. How Effected. 513 

Sub-sect. 3. Notice op Revocation ........ 514 

Sub-sect. 4. Revocation inv^olving Breach op Contract . . . .614 

Sect. 6. I>icence coupled with Grant of 1ntere.st . . . . .514 

Sect. 7. Lodgings, Furnished Houses, etc 516 

Sub-sect. 1. In General 516 

Sub-sect. 2. Rights & Liabilities op Landlord ....... 517 

A. Rights .......... 517 

B. Liabilities .......... 517 

Sub-sect. 3. Rights and Liabilities op Lodger or Occupant . .518 

A. Rights 518 

B. Liabilities ............. 518 

Sect. 8. Servants 519 

Sub-sect. 1. Whether Tenancy Created . . . . . . 519 

Sub-sect. 2. Effect op Dismissal . . . . . . . .521 


The following Parts are contained in Volume XXXI. 

PART VII. PREMISES INCLUDED IN THE DEMISE. 

Sect. 1. Description. 

Sub -sect. 1. Parcels. 

Sub-sect. 2. General Words of DEscmipnoN. 

A. In General. 

B. Words convoying Appurtenances. 

Sub-sect. 3. Particular Words op Description. 

A House or Messuage. 

B. Land and Building. 

0. Tenements and Hereditaments. 

D. Manors. 

E. Warren. 

F. Water. 
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Sect. 2. Easements and Profits k Prendre. 

Sect. 3. Fisheries. 

Sect. 4. Fixtures. 

Sect. 5. Game. 

Sect. 6. Roads. 

Sect. 7. Trees. Timber and Underwood. 

Sect. 8. Exceptions and Reservations. 

Sub-sect. 1. In General. 

Sub-sect. 2. Easements. 

Sub-sect. 3. Fisheries. 

Sub-sect. 4. Game. 

Sub-sect. 5. Mines and Minerals. See Mines. 

Sub -sect. 6. Waters and Watercourses. 

Sub-sect. 7. Ways. 

Sob-sect. 8. Woods and Trees. 

PART VIIT. NATURE, CREATION AND DURATION OF TENANCIES. 
Sect. 1. Leases. 

Sect. 2. Underleases. 

Sect, 3. I^icences. 

Sect. 4. Tenancy at Will 

Sob-sect. 1. How Cheated. 

A. In Genoral. 

B. By JVrniisHivo Occupation. 

C. J^y Tenant Holding Over. 

D. By Intending Purchaser Entering. 

E. By Intending Lessee EnttTing. 

F. By Entry under Void Ijcaso. 

G. Occupation of Chapel Premises. 

H. Under Mortgage. See Mortgage. 

Sob -SECT. 2. How Determined. 

A. In G(‘neral. 

B. Death of J landlord or Tenant. 

(\ By Landlord. 

{a) Expressly. 

i. Demand for Possession 

ii. Notice to Quit. 

(ft) Impliedly. 

i. Acts done on Premises. 

ii. Acts done off Premises. 

iii. Action of Ejectment. 

D. By Tenant. 

Sub-sect. 3, Eftect of Determination 
Sect. 5. Tenancy at Sufferance. 

Sub-sect. I. IIow Created. 

Sob-sect. 2. Rights of Tenant. 

Sub-sect. 3. Rights of Landlord. 

Sub-sect. 4. How Determined. 

Sub-sect. 5. Other Cases. 

Sect. 0. Tenancy from Year to Year. 

Sub-sect. 1. Nature of. 

Sub-sect. 2. How Crrated. 

A. By Express Agreement, 

(a) In General. 

(ft) Letting at Annual Rent. 

ic) Ijetting for Less than Annual Rent. 
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B, By Presmnption of JLaw. 

(o) From Payment of Bent. 

(6) Holding Over. 

(c) Entry under Agreement for Lease. 

SuB»sECT. 3. Duration of Tenant’s Interest. 

A. In General. 

B, Effect of Death of Tenant. 

Sub-sect. 4. Terms applicable to Tenancy Created. 

A. Tenant Holding Over. 

(o) Aiter Expiration of Former Tenancy. 

(b) After Determination of Landlord’s Interest. 

B. Tenant occupying under Agreement for Lease. 
Sub-sect. 5. How Determined. 

A. In General. 

B. Notice to Quit. 

C. Determination of Landlord’s Interest. 

Sect. 7. Weekly, Monthly and Other Periodic Tenancies. 
Sub-sect. 1. Nature of. 

Sub-sect. 2. How Created. 

Sub -sect. 3. How Determined — Notice to Quit. 

Sect. 8. Term op Years. 

Sect. 9. Lease for Lives. 

Sub-sect. 1. In General. 

Sub-sect. 2. How Created. 

Sub-sect. 3. Construction of I .eases. 

Bub-sect. 4. How Determined. 

PART IX. RENEWAL OF TENANCIES. 

Sect. 1. Agreements to Renew. 

Sub-sect. 1. Express Agreement. 

A. By Deed. 

B. Not by Deed — Consideration. 

Sub -sect. 2. Implied Agreement'^. 

SEC^r. 2. Covenants and Options for Renew at.. 

Sub -SECT. 1. Nature op Covenant, 

A. In General. 

B. Whether Running with the Land. 

C. Covenants with Penalty for Breach. 

Sub-sect. 2. Necessity for Deed. 

Sub-sect, 3. Time for Exercise of Oi^ion. 

Sub-sect. 4. Upon Whom Binding. 

Sub-sect. 6. Who may Exercise OimoN. 

Sub-sect. 0. For Whose Benefit Renewal Enures, 
Sub-sect. 7. For What Term Renewal Granted. 
Sub-sect. 8. Consideration. 

Sub-sect. 9. Performance. 

A. In General. 

B. Observance of Conditions by Lessee. 

(a) In General. 

{b) Application for Renewal within Time Mentioned. 

i. In General. 

ii. Leases for Lives. 

iii. Waiver of Condition. 

Sub-sect. 10. Ret^ewal on Same Terms. 

Sub-sect. 11. Perpetual Renew at.. 

A. Nature of Covenant or Agreement. 

B. Intention of Parties. 

(a) In General. 

(b) What Amounts to Expression of Intention. 

C. In Case of Charities. 

-VOL. XXX. 


y 
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SUB-SBOT. 12. LBASB GbAI&TTBD IN BXBBOIS® OF POWEB 8 . 
SXJB-SECT. 13, UnDBBUSASB WITH OOVBNANTS FOB BsiNBWAli. 

Sect. 3. Consideration fob Bbnbwad. 

Sect, 4. Fines and EanPENSBS of Bbnbwad. 

PABT X. PAliTICULAB PBOPEBTIES. 

Sect\ 1. Aoricudtural Tenancies, 

Sect. 2. Buidding Agreements and Leases. 

Sub-sect. 1. In Gbnerai., 

8ub*sect. 2. The BurLDER. 

A. In Gk^neral, 

B. Rights in relation to Soil* 

C. Position of Assignee of Builder, 

Sub-sect, H . The Lessor. 

A. In General, 

B. Provisions for Forfeiture. 

O. Property in Material and Plant. 

Sect. 3. Chattels. 

Sect. 4. Ferries. 

Sect. 5. Fiats, Chambers and Ofitces, 

Sub-sect. 1. In General. 

Sub-sect. 2. The Common STAHtcASE. 

Sub-sect. 3. The Roof. 

Sub-sect. 4. Fntkance Hall and Libt. 

Sect. 6 . Herbage. 

Sect. 7. Licensed Premises. 

Sub-sect. 1. Usual Covenants. 

Sub-sect. 2. Covenant Not to Assign without Consent. 
Sub-sect. 3. Covenant to Maintain Licence. 

A. In General. 

B. Breach of Covenant. 

(a) In General. 

(d) Liability of Lt‘sseo for Acts of Underlossees. 

(c) Remedies for Breach. 

Sub -sect. 4. Tied House Covenants. 

A. In General. 

13. Devolution of Benefit and Burden. 

(a) Whether Running with the Land. 

(0) Devolution of Benefit. 

(c) Devolution of Burden. 

C. Condition as to Quality. 

D. Condition as to Price. 

K. Bi'cach of Covenant. 

(а) What Amounts to Breach. 

(б) Remedies for Breach. 

Sub-sect. 6 . Other Covenants. 

8e<3t\ 8. Live Stock. 

Sect. 9. Lodgings. 

Sect. 10. Markets and FAiits. See Markets and Fairs. 

Sect. 11. Mines and Minerals. See Mines, 

Sect. 12. Sporting Rights, 

Sect. 13. Tithes. 

Sect. 14. Other Oases. 

PART XI, OOVFNANTS. 

Sect. 1, In General. 

Sect. 2. Usual Covenants — ^What are. 

Sub-sect. 1. In QfiNERAr„ 

Sub-sect. 2. Against Assignment, 
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SUB-SBOT. 3. iK BBSPIDCT OW lilOBNSBD PBBMXSBS. 

SiTB-sBCT. 4. Mining iJEHASEa. 

SI7B-8BGT. 6. PA'nCBNT OF BaTBS AND TaXBS BT TBNANT. 

SuB'SBOT. 6. Bb-£ntby Olauss:* 

Sitb-sbct. 7. Kbsteuctions on Tbabb. 

SUB'SBCT. 8. Kbpaib or Bbbuhjdinq. 

StTB-sHCT. 0. Other CJovesnants. 

Sect. 3. Express Covenants. 

StJB-SBCT. 1. In General. 

Sub-sect. 2. Particuiar Covenants. 

A. Agroements to refer to Arbitration. 

B. Agricultural Leasos. 

C. Assignment or Sub-letting. 

D. Insurance of Premises. 

E. Leases of Licensed Premises. 

F. Mining Leases. See Mines. 

G. Payment of Rent. 

II. Payment of Rates and Taxes. 

I. Payment of Assessments and CUiarges. 

J*. Delivery up of Possession. 

K. Quiet Enjoyment. 

Relating to Railways. See Railways. 

M. Relating to Game. 

N. Relating to Trees. 

O. Renewal of Tenancies. 

P. Repair and Maintenance. 

Q. Restrictions on User of Premises. 

Sect. 4. Implied Covenants. 

Sect. 5. Covenants for Quiet Enjoyment. 

Sub-sect. 1. Nature op Covenant. 

Sub-sect. 2. Express Covenants. 

A. In General. 

B. Exclusion of Imijlied Covenant. 

C. Whether Performance Conditional. 

D. Breach of Covenant. 

Sub-sect. 3. Implied Covenants. 

A. From What Circumstances Implied. 

B. From What Words Implied. 

C. Duration Limited to Lessor’s Interest. 

D. Breach of Covenant. 

Sub-sect. 4. Breach of Covenant. 

A. Express Covenants. 

(а) In Respect of What Pei*sons. 

i. Persons claiming by Title Paramount, 

ii. The Lessor. 

iii. Persons claiming under Lessor. 

iv. Lessees holding under Same Lessor, 

v. Strangers. 

(б) In Respect of What Acts. 

i. In General. 

ii. T^egality of Act. 

iii. Substantial Interference with Enjoyment. 

iv. Temporary Disturbance. 

v. User of Adjoining Premises. 

vi. Acts Prior to Demise. 

vii. Act of Omission* 

viii. Particular Acts constituting Breach. 

B. Implied Covenants. 

O. Action for Breach. 

D. Damages. 

Y 2 
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Sect. 6. Covenants Running with the Land. 

Sub-sect. 1. In General. 

Sub-sect. 2. Necessity fob Lease under Seal. 

Sub-sect. 8. Covenants Relating to Things in esse. 

Sub-sect. 4. Covenants Relating to Things not in esse. 

Sub-sect. 6. Collateral Covenants. 

Sub-sect. C. Imfijed Covenants. 

Sub -sect. 7. Covenant must Touch or Concern the Thing Deidsed. 
Sub-sect. 8. Particular Covenants. 

A. Agricultural I^eases. 

B. Against Assignment. 

C. Erection of Buildings. 

D. Insurance against Fire. 

E. Mining Leases. See Mines. 

F. Quiet Enjoyment. 

G. Renewal. 

H. Rent. 

I. Repairs. 

.T. Restrictions on Use of Premises. 

K. Sporting Leases. See Game. 

L. Tied House Covenants. 

M. Other Covenants. 

Sect. 7. Covenants for Title. 

Sub-sect. 1. Express Covenants. 

Sub-sect. 2. Implied Covenants. 

Sub-sect. 3. On Agreement for I^ease. 

Sub-sect. 4. Breach of Covenant. 

Sect. 8. Effect of Compulsory Purchase on Covenants. 

Sect. 9. Rights and Inabilities of Personal Representatives. 

PART Xll. RESTRICTIONS ON USE OF PREMISES. 

Sect. 1. Immorai^ or Illegal Purposes. 

Sub-sect. 1. Immoral Purposes. 

Sub -SECT. 2. Illegal Purposes. 

Sect. 2. Restriction of Alteration of Premises. 

Sect. 3. Restrictive Co^^ENANTS as to UsKit. 

Sub-sect. 1. In General. 

Sub-sect. 2. Nature of Co\^nants. 

A. Usual Covenants. 

B, Covenants Running with the Land. 

(а) In General. 

(б) Covenants Restricting Right to Build. 

(c) Covenants Restricting Use as Licensed Premises. 

Sub-sect. 3. Covenants to use Premises for Particular Purposes only. 

A. In General. 

B. Private Residence. 

C. Religious Purposes. 

Sub-sect. 4. Covenants not to carry on or permit Trade or Business. 

A. In Gcneial. 

B. Particular Trades. 

(a) In General, 

(d) Licensed l^remises, etc. 

i. In General. 

ii. Wliat constitutes Breach. 

0. Noisome or OITonsive Trades. 

Sub-sect. 6, Covenants Restraining Nuisance or Annoyance. 

A. Nuisance. 

B. Annoyance. 
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Sub-sect. 0. Covenants in Restraint op Buna>iNo. 

A. In General* 

B. Alteration of Buildings. 

Sub-sect. 7. Covenants Restricting Lessor’s Use op Other Propkrtt. 

A. Express Covenants. 

B. Implied Covenants. 

Sub-sect. 8. Other Covenants. 

Sub-sect. 9. Waiver. 

A. Express Waiver — licence. 

B. Implied Waiver — Acquiescence. 

Sub-sect. 10. Power op Court to Vary. 

Sub-sect. 11. Remedies for Breach. 

A. Injunction. 

(а) Who may sue. 

(б) Who may be sued. 

B. Forfeiture. 

PART XTII. FITNESS OF PREMISES. 

Sect. 1. In General. 

Sect. 2. Misrepresentations inducing CoNniAcr. 

Sect. S , Warranty. 

Sub-sect. 1. Express Warranty. 

A. Wliat Amounts to. 

B. Breach. 

(а) What Amounts to. 

(б) Remedy for. 

SuB-sFCT. 2. Implied Warranty. 

A. In General. 

B. Agricultural Land. 

(\ Unfurnished Houses, 

D. Furnished Ilouses. 

(a) In General. 

(b) Breach, 

i. What Amounts to. 
ii. Remedies of Tenant. 

E. Furnished Ix>dgings. 

F. Other Premises. 

G. By Statute. 

PART XIV. FIXTURES. 

Sect. 1. In General. 

Sect. 2. What are Fixtures. 

Sub-sect. 1. Artict.es Not Attached. 

A. Articles Resting by their own Weight. 

(a) In General. 

(b) Forming Part of Architectural Design. 

(r) Buildings. 

(d) Other Articles. 

B. Articles Essential to Use or Enjoyment of Property. 

C. Removable Parts and Accessoric**, 

(а) In General. 

(б) Particular Instances. 

Sub-sect. 2. Articles Attached. 

A. SufiScienev of Attachment. 

(a) In General. 

(h) Intention of Parties. 

B. Articles Not Removable without Gi-eat Damage. 

C. Attached for Particular Purpose. 

(a) Temporary User and Enjoyment, 
i. In General, 
ii. Particular Instances. 
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(6) Pezmanent Benefit of Property, 
i. In General, 
ii. Particular Instances. 

D, Articles Constituting Essential Part of Property. 

(«) In General. 

(h) Particular Instances. 

B- Other Oases. 

Sect. S. Trade Fixtures. 

Sub-sect. 1. In General.. 

Sub-sect. 2. What are. 

Sect. 4. Agricultural Fixtures. 

Sect. 6. Ornamental Fixtures. 

Sub-sect. 1. In General. 

Sub-sect. 2. What are. 

A. Wainscot. 

B. Tapestry and Hangings. 

C. Chimney-Pieces. 

H. Pier and Looking Glasses. 

B. Pictures and Frames. 

F. Other Oaaes. 

Sect. 0. Articles of Domestic Convenience and Uttlity. 
Bub-sect. 1. In General. 

Sub -SECT. 2. What are. 

Sect. 7. Removal of Fixtures. 

Sub -sect. 1. Rule at Common Law. 

A. In General. 

B. Relaxation of Rule. 

(а) In General. 

(б) Annexation for Particular Purpose. 

(c) Relationsliip of Parties. 

Sub-sect. 2. Time for Removal. 

A. General Rule. 

B. Bxpiration or Determination of Term. 

(а) In General. 

(б) Continued Possession by Tenant. 

(c) Express Provision for Removal in Lease. 

C. IJneertain Tenancies. 

D. Under Agricultural Holdings Acts. 

Sub-sect. 3. Exercise of Right to Remove. 

Sub-sect, 4. Effect of New Lease. 

Sub-sect. 6. Effect of Custom. 

Sub-sect. 6. Removai., under Ijccence. 

Sub -sect. 7, Effect of Non-Removal wi t h in Term. 

A. In General. 

B. Where Tenant remains in Possession. 

C. When New Lease granted. 

Sub -SECT. 8. Covenant to lea\t5 Fixtures. 

A. In General. 

B. Construction of Covenant. 

(a) In General. 

(&) Erections, Buildings, Improvements. 

(c) “Works.** 

{d) General Words. 

Sect. 8. Remedies. 

Sub-sect, 1. Of Landlord. 

Sub-sect. 2, Of Tenant. 

Sect. 9. Rights of Parties in Bankruptcy Proceedings. 
Sect. 10. Covenants to Repair Fixtures. 

Sect. 11. Contracts for Sale of Fixtures. 

Sect. 12. Larceny of Fixtures. 
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Boar . 13. Fixtorbs as StrsJBcrivMATrEii of of Saxjb. 

SBCT. 14. FiXTU»B« as StJBJBCfT-MATTKR OP DXSTIllBSS. 

Sbct. 16. Seizobb of FmrtmES m Execution 

PABT XV. BENT. 

Sect. 1. Nature of Bbjnt. 

Sub-sect. 1. In General. 

Sub-sect. 2. Must Issue out of Land. 

Sub-sect. 3. Character op Rent as Debt. 

Sub-sect. 4. Botaltxbs, 

Sub-sect. 6. Sums payable in Gross. 

Sub-sect. 6. Payment by Suit, Service, or in Kind. 

Sub-sect. 7. Other Oases. 

Sect. 2. Covenant for Payment — Covenant Running with Land, 

Sect. 3. Reservation of Bent. 

Sub-sect. 1. In General. 

Sub-sect. 2. Must be Certain. 

Sub-sect. 8. Construction. 

Sub-sect. 4. Reservation in Kind or by Service. 

Sub-sect. 6. Single Bent Reserved in respect op Land and Chattels. 
Sub-sect. 6. Conditional Bent. 

Sub-sect. 7. Reservation to Stranger. 

Sub-sect. 8. Agreement to Reduce Rent. 

Sub-sect, 9. Agreebient to Increase Rent. 

A. In General. 

B. Conditional Agreements. 

(а) In Gheneral. 

(б) Penal Rent. 

i. In General. 

ii. Ploughing up Pasture Land. 

iii. Removal of Hay, Straw and Manure. 

iv. Breach of Covenants as to Cropping. 

V. Where Rent in Arrear. 

Sect. 4. Payment op Rent. 

Sub-sect. 1. Time op Payment. 

A. In General. 

B, Ascertainment of Rent Day. 

(а) In General. 

(б) Admissibility of Evidence. 

(c) Periodical Payments. 

id ) WTien Rent becomes in Arrear. 

O. Time of Payment on Rent Day. 

D. Where Days of Grace Allowed. 

E. Payment in Advance. 

(а) In General. 

(б) Conditional on Denmnd. 

(c) Effect of Payment in Advance. 

Sub-sect. 2. To Whom Payable. 

A. In General. 

B. Agents. 

C. Assignees of Reversion. 

(а) In General. 

(б) Necessity for Notice. 

(c) Rent Accruing due Before or After Assignment. 

D. Mortgagees. See Mortoagb. 

E. Assignees of and Persons Authorised to Receive Rent. 

F. Receivers and Sequestrators. 

G. Personal Representatives. 

B[. Co-Owners. 

I. Where Reversion Settled. See SfiriTLEMENTS* 

J. Other Cases. 



328 


LANDIiORB ANB TENANT. 


SxTB-erBCT. 3. Liability for Bent. 

Sub-sect. 4. Payment abteb Term Detbbmxnbd. 

Sub-sect. 6. Mode of Payment. 

Sub-sect. 6. Place op Payment. 

Sub-sect. 7. Security for Payment. 

Sub-sect. 8. Recovery op Rent Pair. 

Sect. 5. Deductions from Rent and Set-Off. 

Sub-sect. 1. By Lessee. 

A. In General. 

B. Claims for Damages. 

C. Debt due by Lessor. 

(a) To Lessee. 

(h) To Superior Landlord. 

D. Pa 3 rments to Mortgagees. 

E. Payments in respect of Party Walls. 

P. Rent Charges. 

G. Expenditure on Repairs. 

H. Other Payments. 

Sub-sect. 2. By Undehlessees. 

Sub -sect. 3. Rates, Taxes, etc. 

Sub-sect. 4. Agricultural Compensation. 

Sect. 6. Suspension op Rent. 

Sub-sect. 1. By Eviction of Lessee. 

A. In General. 

B. What amounts to Eviction. 

(a) In General. 

{h) Eviction from Part of Promises. 

(c) Acts of Strangers. 

(d) In respect of Easements and Rights of Common. 

(e) Acts of Law or State. 

Sub-sect. 2. By Eviction from Part of Premises. 

Sub -SECT, 3. By Eviction under Title Paramount. 
Sub-sect. 4. Abandonment op Premises and Re-Lettino. 
Sub -SECT. .5. Destruction of, or Damage to Premises. 

A In (leneral. 

B. l^<*8lruction or Damage by Eire. 

C. Other Cases. 

Sub-sect. 0, Alteration op Premises. 

Sub-sect. 7. Premises Unfit for Intended Use. 
Sub-sect. 8. Merger. 

Sub-sect. 9. Duration and Termination of Suspension. 
Sub-sect. 10. Other Cases. 

Sect. 7. Release of Rent. 

Sect. 8. Acceptance of Rent. 

Sec^. 0. Apportionment and Severance of Rent. 

Sub-sect. 1. As Between Persons Entitled. 

A. In General. 

B. Between What Persons. 

C. Under Apportionment Act, 1834. 

D. Under Apportionment Act, 1870. 

Sub -SECT. 2. As Between Landlord and Tenant 

A. In General. 

B. By Statute. 

C. On Surrender of Demised Premises. 

D. On Assignment or Sub-Letting. 

E. In Bankruptcy and Winding Up. 

E. On Eviction of Tenant. 
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SXJB-SBCT. 3. SBVBRANCK OF ReNT. 

A. In General. 

B. On Division of Reversion. 

0. House and Chattels let at Single Kent. 

D. Other Cases. 

Sect. 10. Recovery op Rent. 

Sub-sect. 1. Distress. 

Sub-sect. 2. Action for Rent. 

A. When Action lies. 

B. When Demand necessary. 

C. Whether Entry by Tenant necessary. 

D. By Whom Maintainable. 

(а) Successors to Reversion. 

(б) Assignee of Rent. 

(c) Co-Owners. 

i. Joint Tenants. 

ii. Tenants in Common and Coparceners. 

(d) Other Oases. 

E. Against Whom Maintainable. 

(а) Lessee after Assig^nment. 

(б) Assignee of Lease. 

(c) Guarantor. 

(d) Personal Representatives. 

(e) Other Cases. 

E. Defences. 

(a) Payment. 

(b) Eviction. 

(c) Release. 

(d) Covenant Invalid or Unenforceable. 

(e) Bond for Recovery of Debt. 

( / ) Other Defences. 

G. What may be Recovered. 

II. Counterclaim. 

1. Pleading. 

J- Practice. 

Sub-sect. 3. Action for Use and Ocrx^pATioN. 

A. Conditions Precedent to Action. 

B. Entry and Occupation. 

(a) In General, 

(b) Wliat amounts to Occupation. 

i. Occupation by Under-Tenant, 

ii. Occupation by Co-Tenant, 

iii. Other Cases. 

C. Relation of I^andlord and Tenant. 

(a) In General. 

(b) When Relationship inferred. 

(c) Tenant Holding over. 

(d) Occupation by Substituted Tenant. 

(c) Occupation in Anticipation of I^ase. 

( / ) Effect of Express Demise. 

(g) Purchaser allowed into Possession. See Saub op I^and 

D. By Whom Maintainable. 

(а) Necessity for Legal Estate. 

(б) Other Cases. 

E. Occupation of Incorporeal Hereditaments. 

P. What may be Recovered. 

(а) Amount. 

(б) In respect of What Period. 

(c) Rent in Advance. 

G. Defences. 

(a) Eviction. 

ib) Premises Unfit for Occupation. 

(c) Other Defences. 
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H. Pleading. 

I. Set-Off. 

J. Practice. 

K. Ooste. 

SuB-sBc?r. 4. Bight abteb Exbcutiok against Tenant. 

Sub-sect. 6, By Set-Off and CJounterciaim. 

Sub-sect. 6. Loss op Bight by Lapse op Time. 

Sect. 11. Oonplicting Claim to Bent. 

PART XVI. BATES AND TAXES. 

Sect. 1. Liability in Absence op Agreement. 

Sub-sect. 1. Bates. 

Sub-sect. 2. Taxes. 

A. Income Tax. 

(o) Bight to Deduct. 

i. When Bight Arises. 

ii. How Exercised. 

iii. How Lost. 

(b) Amount Deducted. 

(c) Prom What Deducted. 

i. Rent. 

ii. Payments Other than Rent. 

(d) Proof of Payment. 

B. Land Tax. 

Sect. 2. Covenants for Payment. 

Sub-sect. 1. General Covenants. 

Sub-sect. 2. Assessment Increased by Improvements to Premises. 
Sub-sect. 3. Rates. 

Sub-sect. 4. Taxes. 

A . In General. 

B. Income Tax. 

C. Land Tax. 

Sub -SECT. 5. Tithes. 

Sect. 3. Recovery of Payment. 

Sub-sect. 1. By Tenant. 

Sub-sect. 2. By Landlord. 

PART XVII. ASSESSMENTS, CHARGES, OUTGOINGS. Etc. 

Sect*. 1. Interpretation op Terms. 

Sub-sect. 1. Assessments. 

Sub -sect. 2. Charges. 

Sub-sect. 3. Duties, 

Sub -SECT. 4, Impositions. 

Sub-sect. 6. Outgoings. 

Sect. 2. Liability for Payment. 

Sub-sect. 1. In Genbrat.. 

Sub-sect. 2. Expenses under Particular Statutes. 

A. Metropolitan Management Acts. 

B. Public Health Acts. 

C. Factory and Workshop Acts. 

D. Ijocal Acte. 

Sub-sect. 8. Licence Duties. 

PART XVIII. REPAIRS. 

Sect. 1. Covenant to Repair — ^Runs with the Land and wtth the Reversion. 
Sect. 2. Liability op Landlord to Repair. 

Sub-sect. 1. Apart from Covenant, 

A. In General, 

B. Under Statute, 
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SXTB-SBOT. 2. Undbb CJovbnamt. 

A. Nature of Covenant. 

B. Construction of Covenant. 

C. Notice to Kepair. 

D« Breach of Covenant. 

(a) In (General. 

(&) Measure of Damages. 

Sub-sect. 3. Pulpulment op Conditions Precedent to Liabiuty op Tenant. 

Sect. 3. Liabdjty op Tenant to Repair. 

Sub-sect. 1. Apart prom Covenant. 

Sub-sect. 2. Under Covenant. 

A. In General. 

B. Commencement and Duration of Liability. 

(a) In General. 

{h) Fulfilment by Lessor of Conditions Piecedent. 

i. lessor to Put Premises in Repair. 

ii. Lessor to Pi’ovide Materials. 

iii. Appointment of Surveyor of Repairs by Tenant. 

(c) Covenant to Repair after Notice. 

C. What Property Included. 

(a) In General. 

{h) Buildings Erected Subsequent to Demise. 

D. Nature and Amount of Kepair. 

(a) Under General Covenant to Repair, 

i. In General. 

ii. Condition of Promises at Time of Demise. 

iii. Age of Premises. 

iv. Character and Locality of Premises. 

V. Inherent Defect in Premises. 

vi. Painting and Decorative Repair. 

vii. Rebuilding. 

viii. Repairs Amounting to Improvements, 

ix. Exception of Wear and Tear. 

(?>) Under Particular Covenants. 

i. To Ijeavo Premises in Specified Condition. 

ii. To Put in Repair. 

iii. To Keep in Repair. 

iv. To Rebuild. 

E. What Amounts to Broach. 

F. Remedies for Broach. 

(а) By and Against Whom Enforceable. 

i. By Whom. 

ii. Against Whom. 

(б) Forfeiture. 

(c) Injunction. 

(d) Specific Performance. 

(e) Action for Damages. 

i. In General. 

ii. Defences. 

iii. Practice and Procedure. 

( /) Measure of Damages. 

i. During Term. 

ii. After Determination of Terra. 

iii. Action by Heir or Assignee of Reversion. 

(ff) Refusal to Renew. 

G. Excuses for Non-Performance. 

Sect. 4. IiANDi/>RD*8 Right of Entry to View and Refair. 
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Sect. 5. Liabiuty pon Injuries Dub to Want op Repair. 

Sub-sect. 1, Want of Repair Ajmountino to Pubuec Nuisance. 

A. Liability of Tenant. 

B. Sliifting of Inability to Landlord. 

(а) Landlord under Covenant to Repair. 

(б) Defect Existing When Premises Let or Re-Let. 

(c) Knowledge of, or Notice to Landlord. 

O. Nuisance in respect of Public Health. 

Sub-sect. 2. Want op Repair Not Amounting to Public Nuisance 

A. Landlord’s Liability. 

(a) No Covenant by Landlord to Repair. 

(b) Express or Implied Covenant by Landlord to Repair. 

(c) Common Staircase. 

B. Tenant’s Liability. 

Sect. 6. Boundaries, Fences and Party Walls. 

Sub-sect. 1. Boundaries. 

Sub -SECT. 2. Fences. 

Sub-sect. 3. Party Wali.s. 

Sect. 7. Tenant’s Right to Timber for Repairs. 

PART XIX. WASTE. 

Sect. 1. In General. 

Sect. 2. What is Waste. 

Sub-sect. 1. Voluntary Waste. 

A. In General. 

B. Meliorating Waste. 

C. In Respect of Particular Properties. 

(a) Agricultural Tenancies, 

(b) Buildings, 

(c) Ecclesiastical Property. 

(d) Fixtures. 

(r) Mines. 

(/) Soil. 

(^ 7 ) Trees and Timber. 

(h) Other Oases. 

Sub-sect. 2, Permissive Waste. 

Sect. 3. Who is liiABi.E. 

Sub -SECT, 1, Tenant at Wit^l. 

Sub -sect. 2. Tenant at Sufferance. 

Sub -SECT. 3. Tenant prom Year to Year. 

Sub -SECT. 4, Lessee for Years. 

A. In General. 

B. Duration of Liability, 

Sub -sect. 6. Other Persons. 

Sect. 4. Remedies for Waste. 

Sub-sect. 1. Injunction. 

Sub-sect. 2. Action for Damages in Nature op Action for Waste. 

A, In General. 

B, Damages. 

Sub -sect. 8. Action fob Trespass or Trover. 

Sub-sect. 4. Other Remedies. 

PART XX, INSURANCE AND DAMAGE BY FIRE. 

Sect. 1. Covenant to Insure. 

Sub-sect. 1. Nature of Covenant. 

Sub -SECT. 2. Construction op Covenant. 

Sub -sect. 3. Breach of Covenant. 

A. What amounts to Breach. 

(a) Stipulations as to Office. 

(b) Stipulations as t6 Names. 

(c) Premises Uninsured or Underinsured. 
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B. Evidence of Breach. 

C. Bemedies for Breach. 

(a) Forfeiture. 

i. Who may Claim. 

U. Waiver. 

iii. Belief. 

(5) Damages. 

Sub-sect. i. Payment or AppiiiCATiON op Insurance Money. 

Sect. 2. Damage by^ Fire. 

Sub-sect. 1. LiABn.JTY op Tenant. 

A. In General. 

B. Under Covenant to Repair. 

C. Effect on Rent. 

Sub -SECT. 2. Liability of Landlord. 

PART XXI. ASSIGNMENT AND DEVOLUTION OF LEASES. 

Sect. 1. Right to Assign or Underlet. 

Sub-sect. 1. In General. 

Sub-sect. 2. Restriction on Right. 

A. In General. 

B. What amounts to Breach. 

(а) Of Covenant against Assignment. 

i. In General. 

ii. Equitable Assignment. 

iii. Assignment of Part of Premises. 

iv. Underlease. 

V. Assignment on Dissolution of 1 Partnership. 

(б) Of Covenant not to Part with Possession. 

(c) Of Covenant against Underletting. 

(d) Of Covenant against Assignment or Underletting without Licence. 

C. Remedies for Breach. 

(a) Re-Entry for Forfeiture. 

(ft) Damages. 

(c) Injvmction. 

D. Assignment subject to Landlord’s Couse ul. 

(a) Construction of Restriction. 

i. In General. 

ii. On Whom binding. 

iii. Respectable and Responsible Person.” 

iv. Unreasonable Withliolding. 

(ft) Consent Conditional ui>on IPayinent of Fine. 

(c) Application for Licence. 

(d) Form of Licence. 

(e) Costs of Licence. 

(/ ) Effect of Unreasonable Withholding, 
i. Right to Assign. 

ii. Right to Declaratory Order. 

iii. Whether Grant of Licence Enforceable. 

iv. Where Jxjssor Expressly Covenants. 

(g) Eff(*ct of Withholding on Agreements to Assign, 

E. Effect of Death of Lessee. 

(a) Disposition by WiU. 

(ft) Lease passing to Personal Repi'eseutatives. 

(c) Assignment by Personal Representatives. 

F. Assignment by Operation of Law. 

(a) In Glenei^. 

(ft) Compulsory Purchase. 

(c) Bankruptcy of Lessee. 

id) Winding Up of Tenant Company. 

(e) Execution against Lessee. 

(/ ) Death of Lessee. 
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G. Application of Bestriction. 

H. Bestrlctlon limited to Particular Persons. 

I. Effect of Assignment in Breach of Covenant. 

Sect. 2. Mode of Assignment. 

SuB*SECT. 1. Requisites of Valid Assignment. 

A. Statute of Frauds. 

(a) What Contracts within Statute. 

(&) Requirements as to Memorandum or Note. 

(c) Operation of Statute. 

B. Necessity for Deed. 

Sub-sect. 2. What opebates as Assignment. 

A. In General. 

B. Underlease for Whole Term. 

C. Assignment in Execution. 

D. Assignment from Death of Assignor. 

E. Assignment of Personal Property. 

P. Other Cases. 

Sect. 3. What passes on Assignment. 

Sect. 4. Covenants Running with Land. 

Sect. 6. Agreements to Assign. 

Sect. 6. Proof and Investigation op Title. See Sale op Land. 

Sect. 7. Registration op Title. See Sale op Land. 

Sect. 8. Registration op Deed in Middlesex and Yorkshuie. See Sale of Land 
Sect. 9. Stamps. 

Sect. 10. Liabilities of Lessee and Assignee. 

Sub-sect. 1. Liabilities op Lessee to Lessor. 

A. In General. 

B. Liability for Rent. 

C. liability on Covenant to Repair. 

D. Liability when Assignee accepted as Tenant. 

Sub-sect. 2. Liabilities op Lessee to Third Parties. 

Sub-sect. 3. Liabilities op Assignee to Lessor. 

A. Who are liable as Assignees. 

(a) In General. 

(b) Assignee of Whole Term. 

(c) Assignee of Part of Premises. 

(d) Co-Owners. 

(e) Under-Lessee. 

( / ) Equitable Assignee. 

{g) Assignee by Estoppel. 

{h) Assignee before Entry. 

(i) Trustee. 

O’) Cestui que trust. 

(/c) Mortgagee, 

(0 Trustee in BankiTiptcy. 

(m) Personal Representative. 

(n) Other Cases. 

B. Extent of Liability. 

(a) In Covenant. 

(ft) For Rent Reserved. 

(c) For Breach before Assignment. 

(d) For Breach after Assignment. 

i. In General. 

ii. Assignment to E8cax>e Liability. 

Sub-sect. 4. Assignor’s Right of Indemnity against Assignee. 

A. Apart from Covenant. 

(а) In General. 

(б) By and against Whom Enforceable. 

i. By Whom. 

ii. Against Whom. 

(c) Extent of Liability. 
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B. Under Bxpreee Covenant. 

(a) In Qeneral* 

Oonatruetlon of Covenant. 

(c) Kic^t to Keqnire Covenant. 

(d) By and against Whom Enforceable. 

i. By Whom. 

ii. Against Whom. 

(e) What may be Hecovered. 

Sub-sect. 6. Liabiuty op TiESflRB to Assignee. 

A. Covenants for Title. 

B. Payment of Kent up to Assignment. 

C. Other Oases. 

Sect. 11. On Death op Tenant. 

Sub-sect. 1. Bights or Liabilities op Personal Rbipresentativk. 

Sub-sect. 2. When Deceased entitled concurrently with Otiieu Tenants. 
Sect. 12. Bankruptcy or Insolvency op Tenant. 

Sect. 13. Winding Up of Lessee Com*ANY. 

PART XXII. ASSIGNMENT AND DEVOLUTION OP REVERSION. 

Sect. 1. What operates as Assignment. 

Sect. 2. Who are Assignees. 

Sect. 3. Rights and Liabilities op Successors. 

Sub-sect. 1. In General. 

Sub-sect. 2. Rights. 

A. Rent. 

B. Benefit of Covenants and Conditions. 

(а) In General. 

(б) Necessity for Notice. 

(c) Breach before Assignment. 

(d) Enforcement by Personal Repieseniaiives. 

(e) Pleading Assignee’s Title. 

C. Severance of Reversion. 

(а) Severance of Estate. 

(б) Severance of Premises. 

i. Enforcement of Covenant, 
ii. Apportionment of Condition. 

Sub -SECT. 3. Liabilities. 

A. In General. 

B, Notice of Lease. 

Sect, ir Rights and Liabilities of Lessor after Assignaient. 

Sub-sect. 1. Rights. 

Sub-sect. 2. Liabiuties. 

PART XXIII. NOTICE TO QUIT. 

Sect. 1. Necessity for. 

Sub-sect. 1. Yearly Tenancy. 

Sub-sect. 2. Tenancies at Will and at Sufferance. 

Sub-sect, 3. Tenancy for a Term Certain, 

Sub-sect. 4. Weekly and Other Periodic Tenancies. 

Sect. 2. Length op Notice — How Regulated. 

Sub-sect. 1. By Terms of Tenancy. 

Sub-sect. 2. By Custom. 

Sub-sect. 3. By Common Law. 

A. Yearly Tenancies. 

B. Licences. 

C. Tenancy at Will. 

D. Weekly and Other Periodic Tenancies. 

Sub-sect. 4. By Statute. 

Sect. 3. Time for Giving Notice. 
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Sect. 4. Date op Expiratio» op Notice. 

Sub -SECT. 1. In Genbrai*. 

Sub-sect. 2. Tenancy Oommencino on Feast-Day. 

Sub-sect. 3. Ascertainment op Date op Commencement of Tenancy. 

A. In General. 

B. Date Stated in Agreement. 

O. Tenant Entering between Quarter Days. 

D. Entry on Different Parts of Premises at Different Times. 

E. Date for Quitting in Notice. 

F. Tenant Holding Over. 

Sub-sect. 4. Time for Objection to Insufficient Notice. 

Sect. 6. Form and Construction op Notice. 

Sub-sect. 1. Form op Notice. 

A. In General. 

B. Necessity for Statement of Date of Expiration. 

C. Necessity for Writing. 

D. Notice to Quit on Contingency. 

E. Notice as to Part of Premises. 

F. Other Cases. 

Sub-sect. 2. Construction of Incorrect Notice. 

Sect. 6. Who may Give Notice or to Whom Notice may be Given. 
Sub-sect. 1 . Who may Give Notice. 

A. In General. 

B. Agents. 

O. Keccivers. 

D. Co-Owners. 

Sub-sect. 2. To Whom Notice may be Given, 

Sect. 7. Service op Notice. 

Sub-sect. 1. In Generat.. 

Sub-sect. 2. How Effected. 

A. On Agent of Tenant. 

(а) In General. 

(б) Sufficiency of Service. 

B. At Tenant’s House. 

C\ Other Cases. 

Sub-sect. 3. Time of Service. 

Sub-sect. 4. Ihioop OB’ SmiviCE. 

Sect. 8. Waiver of Notice. 

Sub-sect. 1. In General. 

Sub-sect. 2 Consent op Parties. 

Sub -sect. 3. What Amounts to Waiver. 

A. In General. 

B. Demand of Rent. 

C. Distress. 

D. Acceptance of Rent. 

E. Second Notice. 

F. Other Cases. 

Sub-sect. 4. Effect of Waiver. 

Sect. 0. Effect op Notice. 

Sect. 10. Prqop op Notice. 

Sect. 11. Dispensing with Notice. 

PART XXIV. DETERMINATION OF TERM. 

Sect. 1. Forfeiture. 

Sub-sect. 1. Construction of Forfeiturk Clauses. 

Sub-sect. 2. Right of Re-Entry. 

A. When Right Arises. 

(а) In General. 

(б) Breach of Condition on Which Term Granted. 

i. In General. 

ii. Non-Payment of Kent. 

iii. No Sufficient Distress on Premises. 
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(c) Bleach of Negative OovenantB* 

(d) Bieclaimer of Utle. 

L What Amounts to Dieclaimer. 

ii. From What Time Operative. 

iii. Effect of Disclaimer — ^Notice to Quit. 

(6) On Bankruptcy. 

( / ) On Winding Up. 

(g) On Execution. 

B. Duration of Bight. 

C. Exercise of Bight. 

D. Waiver of Bight. 

Sub-sect. 3. Avoidance at Option of Lessok. 

Sub-sect. 4. Enforcement. 

A. By Whom Enforceable. 

B. Be-Entry. 

(а) Necessity for. 

(б) What Amounts to. 

i. In General. 

ii. Actions for Becovery of Possession. 

(c) Effect of. 

0. Breach of Covenant for Payment of Bent. 

{a) Demand for Payment. 

i. Necessity for. 

ii. Time of. 

iii. Place of. 

iv. From Whom Demanded. 

V. Amount of. 

(6) Dispensing with Formal Demand. 

i. By Agreement. 

ii. By Statute. 

(c) Belief against Forfeiture. 

i. Bight to Belief. 

ii. How Belief Claimed. 

iii. Costs. 

(d) Bights of Undcrlessees. 

D. Bi*cache8 of Covenant Other than for Payment of Bent. 

(f/) Notice of Breach, 

i. Necessity for. 

ii. Fomi and Contents of. 

iii. liength of. 

iv. Service of. 

{b) Belief against Forfeiture. 

i. Discretion of Court. 

ii. In What Cases. 

iii. Who may Claim Belief. 

iv. Time for Claiming. 

v. How Claimed. 

vi. Terms of Belief. 

vii. Effect of Belief, 

(c) Terms of Belief. 

i. In General. 

ii. Bemedy for Past Breaches. 

iii. Compensation. 

iv. Costs. 

id) Forfeiture on Assignment or Underletting. 

{e) Forfeiture on Bankruptcy. 

( / ) Forfeiture on Taking into Execution Lessee’s Interest. 
{g) Bights and Liabilities of Underlessees. 

E. Bights and Liabilities of Underlessecs. 

(a) Breach of Ck>venant for Payment of Bent, 
i. In General. 

H. Terms of Belief. 


r. — ^voii. 


z 
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(6) Breaches of CoveBant Other than for Payment of Bent. 

i. In General. 

ii. Terms of Belief. 

iii. Forfeiture on Assignment and Underletting. 

Sub -SECT. 5. Waiver of Forfeiture. 

A. What Amoimts to Waiver. 

(а) In General. 

(б) Acceptance of Bent. 

i. Due after Cause of Forfeiture. 

ii. Due before Cause of Forfeiture. 

iii. Where Cause of Forfeiture Continuing. 

iv. Acceptance without Prejudice to Forfeiture. 

(c) Demand for Rent. 

(d) Distress for Rent. 

(c) Agreement for New Lease. 

(/ ) Tenant Fncouraged to Spend Money. 

B. Extent of Waiver. 

C. Effect of Prior Election to Forfeit. 

D. Breach of Proviso Conditioning Term. 

Sect. 2. Surrender. 

Sub-sect. 1. Wiio may Make and Accei»t Surrenders. 

A. Wlio may Make. 

B. Who may Accept. 

Sub -SECT. 2. Express Surrender. 

A. IIow Effected. 

(а) In General. 

(б) Cancellation of Lease. 

B. Failure of Puri>ose Inducing Surrentlej*. 

Sub-sect. 3. By Operation of Law. 

A. In General. 

B. Tenant taking New Tenancy. 

(а) In General. 

(б) What Amounts to New Tenancy. 

i. Agreement for Now Lease. 

ii. Change in Terms of Tenancy, 

iii. Other Cases. 

(c) New l^ase Void or Voidable. 

C. Creation of New Tenancy with Third Party. 

(a) I^ase to Third Party. 

(b) Acceptance of New Tenant. 

i. In General. 

ii. Presumption of Acceptance. 

D. Delivery of Possession. 

(a) In General. 

<6) Delivery of Key. 

(c) Tenant Quitting Pi'emisee. 

E. Change in Position of Tenant. 

F. Irregular Notice to Quit. 

SuB-sEur. 4. Surrender in futuro. 

Sub-sect. 6. Surrender op Part. 

Sub -SECT. 0. Assignment to Reversioner reserving Rent. 
Sub-sect. 7. Surrender of Satisfied Term. 

Sub-sect. 8. Effect of Surrender. 

A. In Gfoneral. 

B. On Lessor. 

O. On Parties Claiming under Lessee. 

(a) In Goneral. 

(If) Underlessees. 

(c) Mortgagees. 

(d) Third Parties. 

D. On Rent and Covenants. 

E. As Merger. 

Sub-sect, 0. Relief in Equity. 
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Sflcrr. 3. Mbbqjsb. 

SUBHBBCT. 1. InTBNTXON OF PABTIBS. 

A. In Oeneral. 

B. How Asoertained. 

Sub-sect, 2. Reversion and Term Held in Different Rights. 

Sub -SECT. 3. Fraud. 

Sub-sect. 4. Effect of. 

A. In General. 

B. On Underlease. 

0. On Rent and Ck>venantB. 

Sub-sect. 6. Assignment of Term abter Merger. 

Sect. 4. Notice to Quit. 

Sect. 5. Option to Determine. 

Sub-sect. 1. In General, 

Sub-sect. 2. By Whom Exercisabue. 

Sub-sect. 3. Conditions Precedent to Exercise. 

Sub-sect. 4. Notice to Exercise. 

Sect. 6. On Bankruptcy. 

Sect. 7. On Dissolution op Corporation. 

Sect. 8. On Winding up. 

Sect. 9. On Execution. 

Sect. 10. Action for Double Rent or Double Vai.ue. 

Sub-sect. 1. In General. 

Sub-sect. 2. Double Rent. 

' Sub-sect. 3. Double Value. 

A. To Wliat Tenancies Applicable. 

B. Who may bring Action. 

C. When and in What Court Maintainable. 

D. Wilful Holding Over. 

E. Notice to Quit. 

F. Demand for Possession. 

0. Ascertainment of Double Value, 

H. Waiver. 

1, Other Cases. 

PART XXV. DELIVERY AND RECOVERY OP POSSESSION. 

Sect. 1. Re-Entry. 

Sect. 2. Lessor’s Right to Possession. 

Sect. 3. Failure op Lessee to give Possession. 

Sub-sect. 1. What Amounts to. 

Sub-sect. 2. Remedies op Lessor. 

A. Action for Damages. 

B. Claim for Rent. 

C. Re-Entry. 

D. Action for Recovery, 

Sect. 4. Legal Proceedings. 

Sub-sect. 1. Action for Recovery of Possession. 

A. In High Court. See Real Property. 

B. In County Court. 

Sub-sect. 2. Procedure before Magistrates. 

A. Under Small Tenements Recovery Act, 1838. 

(a) In General. 

(b) Notice to Tenant. 

(c) The Warrant. 

(d) Appeals. 

(e) Remedies of Tenant Unlawfully Dispossessed. 

z 2 
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B. Deserted Premises* 

(a) Jurisdictioxu 

(b) Practice. 

(c) Bemedy of Tenant. 

i. By Action. 

ii. Appeal. 

O. Under Poor Belief Act, 1818. 

Sect. 6. Action for Mesne Profits. 

PART XXVI. ENCROACHMENTS AND ACCRETIONS. 

PART XXVII. RENT AND MORTGAGE RESTRICTION ACTS 
Sect. 1. Scope of the Acts. 

Sub-sect. 1. In General.. 

Sub-sect. 2. To What Tenancies Applicable. 

Sub-sect. 3. To What Premises Applicable. 

A. Dwelling-House. 

(a) In General. 

(b) Premises Used Partly for Other Purposes. 

B. Dwelling-House Let at Rent Including Attendance. 

C. Dwelling-House Let at Rent Including Use of Furniture. 

D. Other Cases. 

Sect. 2. Interpretation of Terms. 

Sub-sect. 1. Rent. 

Sub-sect. 2. Ratable Value. 

Sub -SECT. 3. Landlord. 

Sub-sect. 4. Tenant. 

Sub-sect. 6. Dwelling-House. 

Sub-sect. 6, Attendance and Use of Furniture. 

Sub-sect. 7, Separate and Self-Contained Flats. 

Sect. 3. Rent. 

Sub-sect. 1. In General. 

Sub-sect. 2. “ Standard Rent.” 

A. In General. 

B. How Ascertained. 

(tt) In General. 

(6) Fffect of Leases After August, 1914, 

(c) On Conversion of Premises. 

Sub-sect. 3. iNciiEASE of Rent. 

A. In General. 

B. When Allowed. 

(a) In General. 

(b) In respect of Repairs. 

(c) In respect of Rates. 

O. Notice of Increase. 

(a) Necessity for. 

(b) Validity of. 

(c) Form of Notice. 

D. Notice to Quit. 

E. Suspension of Increase. 

F. Recovery of Increase. 

Sub -sect. 4. Apportionbcent. 

A. In General. 

B. Right to Ap{>ortionment. 

Sub -sect. 6. Fines and Premiums. 

Sub-sect. 6. Recovery of Amount Overpaid. 

A. In General. 

B. Limitation of Right to Recover. 

Sub-sect. 7. Other Cases. 

Sect. 4. Statutory Tenancies. 
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Sect. 6. Becovery of Possession. 

Sub-sect. 1. In Generai.. 

Sub-sect. 2. Conditions Precedbcnt. 

A. In General 

B. Particular Conditions. 

(a) Non-Payment of Bent or Breach of Covenant. 

(&) Conduct of Tenant. 

(c) Landlord Contracting to Sell, etc. on Tenant Giving Notice to Quit. 
id) Occupation Required by Landlord or his Family, etc. 

(e) Premises Required by Ixical Authority or for Statutory Undertaking. 
if) Claim by Former Tenant after War Service. 

(^) Assignment or Sub-Letting of Premises. 

(A) License of Licensed Premises Forfeited or Not Renewed. 

Sub-sect. 3. As Against Sub-Tenant. 

Sub-sect. 4. Alternative Accommodation. 

Sub-sect. 5. Action for Recovery, 

A. In General. 

B. Jurisdiction of Courts. 

C. Costs. 

Sect. 6. Decontrol. 


Administration of Assets 
Agricultural Holdings 
Aliens . 

Allotments 

Boundaries and Fences 
Charity Lands 
Commons 

Compulsory Purchase 
Damages 

Deeds ... 
Descent and Distribution 
Disclaimer . 

Distress 

Drainage 


Fasemenis 

Ecclesiastical Corpora- 
tions 

Ecclesiastical Lease 

Entry on Land 
Fisheries 


See Executors. 

„ Agriculture. 
Aliens. 

,, Small Holdings. 

„ Boundaries. 

,, CllARmES. 

,, Commons. 

„ Compulsory Pitr- 

CHARE. 

,, Damages. 

Deeds. 

,, Descent. 

„ Bankruptcy. 

,, Distress. 

„ Agriculture; 
I AND Improve- 
ment ; Sewers 
AND Drains. 

„ Easements. 

„ Ecclesiastical 

Law. 

„ Ecclesiastical 
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liAimLOBB AND TENANT. 


Part I — Relation of Landlord and Tenant. 


Sect. l.—IN GENERAL. 

1. Meaning of ** landlord ’’ — Foundation In 
contract,] — (l) Copyhold lands were devised to 
pltfs. in trust for F. for life, but pltfs. were never 
admitted to the copyhold. At the time of the 
death of testator the lands were in the possession 
of deft., to whom P., with the assent of one of 
pltfs., afterwards re-let them in her own name. 
Pltfs. then gave notice to deft, to pay the rent to 
them : — Held : an action for use & occupation 
would not lie by pltfs. against deft., because no 
contract could be implied between them, there 
having been an existing contract between deft. 
& F., & the occupation having been by permission 
of F. 

(2) The word “ landlord ” does not mean the 
lord of the soil, but the person between whom & 
the tenant the relation of landlord & tenant 
exists (Bramwell, B.).~-CTiURCHWARD V, Ford 
(1867), 2 H. & N. 446 ; 26 L. J. Ex. 354 ; 6 W. R. 
831 ; 167 E. K. 184, 

Annotations : — As to 0) Apld. Slopor v. Baundere (1860), 29 

L. J. Ex. 276. Reid. pTilllips v. Homfray (1883), 24 Ch. 

D. 439 ; A.*G. v. Do Keynor’s Royal Hotel, (19201 A. C. 

608. Oenerally, Mentd. Ilowe v. Scarrott, Sharp v. 

Scarrott (I860). 4 H. &: N. 723. 

2. Evidence of relationship — Memorandum on 
margin of lease.] — Oownb v. Garment, No. 1243, 
post, 

8. Sufficiency of parol evidence.] — 

(1) Where a witness stated that ho let a house as 
agent to his father, who was present, that the 
terms were reduced to waiting, to prevent the 
possibility of mistake, <& signed by the wife of the 
tenant, on piu*pose to bind her husband, the hus- 
band himself not being present, but that the entry 
was not signed by the witness nor his father, 
nor did his father’s name appear at any part : — 
Held : this was neither a lease nor an agreement, 
but a mere memorandum, to which witness might 
refer to refresh his memory. 

(2) Upon the witness saying that he had no 
memory of those things, but from the book, with- 
out which, from his own knowledge, he should not 
have been able to speak to the fact, but, on read- 
ing the entry, he had no doubt that the fact really 
happened: — Held: sufficient parol evidence of 
the demise, — H. v, St. Martin’s, Leicester (In- 
habitants) (1834), 2 Ad. & El. 210 ; 4 Nev. & 
M. K, B. 202 ; 2 Nev. & M. M. 0. 472 ; 4 L. J, 
M. 0. 25 ; 111 E. R. 81. 

Annotation : — As to (1) Reid. Hill v. Barrj' (1842), 7 Jiir. 10. 

4 . Necessity for production of written 

agreement.] — First count, in case, for injuring 
pJtf.’s reversion in land, by cutting & carry- 
ing away branches from trees grovdng on it. 
Second count, in trover, for the branches. Proof, 


that pltf . demised the land to a tenant by a written 
agreement, not produced ; that deft, carried 
away some branches, the value of which was not 
shown : — Held : pltf. could not support the first 
count without producing the written agr^ment ; 
but, on the second count, he was entitled to 
nominal damages. — C otterill v. Hobby (1825), 4 
B. A 0 . 465 ; 6 Dow. & Ry. K. B. 651 ; 3 L. J, 
O. S. K. B. 276 ; 107 E. R. 1133. 

Annotation : — ConsA Strother tJ. Barr (1828), 5 Bing. 136. 

5, .] — Pltf. proved by parol 

that he was in possession of the close at the time 
of the trespass, July 16, under a written agreement 
from W., which was not produced. Deft, pro- 
duced a lease of the same close from W., made 
& taking effect upon July 16 : — Held : in order to 
entitle pltf. to more than nominal damages, he 
was bound to show the duration of his interest, 
which he could only do by the written instrument. 
— Twyman V. Knowles (1853), 13 C. B. 222 ; 
22 L. J. C. P. 143 ; 17 Jur. 238 ; 138 E. R. 1183 ; 
sub nom, Ingram r. Knowles, 20 L. T. O. S. 


208. 

Jyinotation : — Consd. Rust v. Victoria Graving Dock Co. & 
London & St. Katharine Dock Co. (1887), 36 Ch. D. 113. 

0 , ,] — Parol evidence of the 

fart of tenancy is admissible, although the tenant 
hold under a written agreement. Evidence of 
occupation & payment of rent is sufficient evidence 
of tenancy.— Jenkins v. Hill (1854), 22 L, T, 
O. 8 . 274 ; 2 W. R. 208. 

.] ^ Seey further. Evidence, 

Vol. XXII., pp. 207, 208, 210, Nos. 1812-1819, 
1831-1835. 

7. Acknowledgment by wife.] — R. v, St. 

Martin’s, Leicester (Inhabitants), No. 3, ante. 

8. Without authority.]— An acknow- 

ledgment of tenancy signed by a married woman : — 
Held : in the circumstances inadmissible on an issue 
on non ienuit in an action of replevin brought by the 
husband, there being no evidence of any authority 
in her to sign the paper. — Walker v, Hardcastijej 
(1845), 6 L. T. O. 8 . 98. 

9 . Occupation & payment of rent.] — 

Jenkins v. Hill, No. 0, arde. 

10. Relationship legal not equitable.] — The 
relation between landlord A tenant is legal A not 
equitable. — Cox v. Bishop (1857), 8 De G. M. A 
G. 816 ; 26 L. J. Ch. 389 ; 28 L. T. O. S. 801 ; 
3 Jur. N. 8 . 499 ; 6 W. R. 437 ; 44 E. R. 604, 
L. JJ. 


Anmitations : — Oonsd. Ramage v, Womack, [1900] 1 Q. B. 
116. Retd. Torrliigton v. Lowe (1868), L. R. 4 C. P. 
26 ; Wright v. Pitt (1870), L. R. 12 Eq. 408 ; Haywood 
V. Brunswick Bldg. Soc. (1881), 8 Q. B. D. 403 ; Iriwy 
Holroyd A Healey’s Breweries v. Singleton, [1899] 1 Ch. 
86; lie Nlsbet & Potts’ Contract, (1906] 1 Ch. 391. 
Mentd. Hand r. Blow, [1901] 2 Ch. 721. 


PART I. SECT. 1. 


a. Exridmce of relationship — Occu- 
pation — tC* payment of rent. J— Where a 
lessee paid no rent but agi^d to pay 
all civic taxes A he A his assignee paid 
such taxes : — Held : such payments 
amounted to payment of rent, A deft, 
was a tenant of pltfs.— Suixrv an v. 
Bwkbnky (1908), 4 E. L. R. 492.— CAN. 


b. .] — The recog- 

nition by the owner of lands of the 
interest of parties In possession by the 
receipt of rent from tliem oonstltntes 
a tenancy. — Sonbt Koosr v. Himmut 
Bahadoo (1876). I. L. R. 1 Calc. 391 ; 
WW. R. 239 ; L. R. 8 Ind. App. 02.~-^ 
IND. 


0, .] — Swan r. 

Bradley (1862), 6 Ir. Jur. 67. — IR. 

d. Agreement to work 

on shores.} — Wliere under an agree- 
ment M. demised lands t-o F., A F. 
agreed to work the land A to pay to 

M. half the proceeds of the sale of all 

g roduoe grown on the land : — Held : a 
^nancy was created. — Ex p. Foster 
(1903), 3 S. R. N. S. W. 646 ; 20 

N. 8. W. W. N. 228.— AU8. 

•. ^.3 — A. was In 

possession of a close to work it for B. 
on shares : — Held ; the agreement did 
not conclusively establish the relation 
of landlord A tenant. — Dacksteder v. 
Baird (1849), 5 U. O. R, 691.— CAN. 


1. .] — Oberlin V. 

McGregor (1876), 26 C. P. 460. — 
CAN. 

g. .] — Bayne v . Love 

(1909), 7 C. L. li. 748.— AUS. 

h. .] — Rice r, Qeorob 

(1873), 20 Or. 221.— CAN. 

.] — ^Abbott v. Dahle, 

[19171 1 W. W. R. 1393 ; 33 D. L, K- 
207 ; 10 AlU. L. R, 460.— CAN. 

l. .] — Gibdhar Manordab 

V. Dayabhaj Kalabhai (1882),!. L. R. 
8 Bom. 174.— IND. 

m. .3 — The occupant of 

a house or other subleot belonging to 
another is presumed to occupy as 
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Paet I. — Rei-ation of Landlord and Tenant. 


11. AltemHon of reUittonship — By tenant’s 
own aot.1 — ^AncHBOLD v. Scully, No. 230, poftL 

12. Whether exisdn^ between tenants In 
common.] — ^Mero occupation by one of several 
tenants in common of an estate, if unaccompanied 
bjr exclusion, does not make him liable for rent to 
his co-tenants. — ^M*Mahon v, Btjbchell (1840), 2 
Ph. 127 ; 1 Coop. temp. Oott. 457 ; 8 L. T. O. S. 
280 ; 41 E. R. 880. 

AniuAaHons : — Consd. Henderson v, Slason (1851), ITO. B. 
701 ; Kennedy v. De Traflord, J1397J A. C. 180. Mentd. 
Irvine v. Kirkpatrick (1850), 18 L. T, O, S. 529 ; Lee v. 
Egrremont, Egremont e. Lee (1862), 5 De G. 5c Sm. 348. 

13. ,] — Although the ct. has jurisdiction, 

after a decree in a partition suit, to grant 
an injunction restraining a tenant in common in 
possession from committing destructive waste, it 
will not interfere to restrain a tenant in common 
in possession merely from farming contrary to 
the custom of the country as between landlord & 
tenant, that relation not existing between him & 
the other tenants in common. — Bailey v, Hobson 
(1869), 5 Ch. App. 180 ; 39 L. J. Ch. 270 ; 22 
L. T. 604 ; 18 W. R. 124, L. J. 

Capacity of co-owners to grant & take leases, 
see Part III,, Sect. 1, sub-sect. 4, post. 

Action for rent by co-ownors, see Part XV., 
Sect. 10, sub-sect. 2, D. (c), post. 

14. Nature of tenancy — More than a contract.] 
— It is not correct to speak of their tenancy agree- 
ment as a contract & nothing more. A term of 
years was created by it vested in applt. (Lush, J.). 
— London &, Northern Estates Co. v. Schle- 
siNGER, [1916] 1 K. B. 20 ; 85 L. J. K. B. 369; 
114 L. T. 74 ; 32 T. L. R. 78 ; 60 Sol. Jo. 223. 

Aimotaiions : — ^^Id. Whitehall Court v. Ettliuger, [1920] 
1 K. D. 680. Reid. Matthey r. CurUngiJ1922] 2 A. C. 180. 
Mentd. Halsey tJ. Lowcnlold, 11916] 1 K. B. 143 ; Tliigley 
V . MiUler, [1917] 2 Ch. 144. 

16. .] — The agreements contained 

in the leases are not only contracts, they also create 
an estate by demise for a term of years (Lord 
Reading, C.J.). — Whitehall Court, Ltd. v. 
Ettlinoer, [1920] 1 K. B. 680 ; 89 L. J. K. B. 
120 ; 122 L. T. 640 ; 36 T. L. R. 80 ; 04 Sol. 
Jo. 147. 

Annotation : — ^Reld. Mattliey i\ Curling, [1922] 2 A. C. 180. 


Sect. 2.— HOW CREATED OR ARISING. 

Sub-sect. 1. — By Contract. 

Agreements for leases.] — See Part II., post. 

Capacity of parties to make & take leases.] — 
See Part III., Sect. 1, post. 

Leases.] — See Part III., post. 

Under-leases.] — See Pait IV., post. 

Uoenoes.] — See Pai*t VI., post. 

PaiUoular tenancies.] — See Part VIII., Sects. 1- 
6, post. 

16. Intention of giving 6c taking possession — 
Suffloienoy of words used.] — Morgan d. Dowding 
V. Bissejx, No. 208, post. 

17. .] — Any words which express 

the intent of giving possession for a certain time 
may, in construction of law, amount to a lease 
(Parke, J.), — ^Doe d. Pritchard v. Dodd (1833), 
6 B. A Ad. 689 ; 2 Nev. & M. K. B. 838 ; 110 
B. R. 946. 


18. Room hired for deposit of goods— Key kept 
by tenant.] — Where A. hired a room In the house 
of B. at 2s per week, for the purpose of depositing 
goods for safety, & kept the key of a padiock by 
which the room door was fastened, dt the goods 
were stolen by one of B.’s family : — Bold : B 
could not be sued as bailee for the value of the 
goods stolen. 

The relation of these pities waa that of landlord 
& tenant {per Cur.).— Peers v. Sampson (1824), 
4 Dow. & Ry. K. B. 636 ; svb nom. Beers v. 
Sampson, 2 L. J. O. S. K. B. 212. 

19. Kiln hired for burning clay — ^At payment 
for each burning.] — The pauper went into the 
service of B., & was to m^e & burn pots, to do 
which he was to have the use of the kiln, etc. B. 
was to keep the kiln & sheds in repair, etc., & the 

S auper resided in a cottage which he rented of 
t. This agreement was put an end to, & a second 
agreement entered into, by which the pauper was 
to pay to B. £6 after each burning for the use of 
the kUn, etc. B. was to keep the Idln, etc,, in re- 
air, & the pauper was to dig the clay A to do as 
e liked with the ware : — Held : upon the con- 
struction of the second agreement the pauper 
must be considered as standing in the relation of 
tenant to B. of the potkiln, etc. ; & being a tene- 
ment of the value of £10, gave a settlement. — R. v. 
Iken (Inhabitants) (1834), 2 Ad. &, El. 147 ; 4 
Nev. & M. K. B. 117 ; 2 Nev. <te M. M. C. 420 ; 
4 L. J. M. O. 27 ; 111 E. R. 67. 

20. Hire of trade implements — Deductions for 
trade charges.] — Pltf., a frame-work knitter, 
worked as a weaver of gloves for deft., in frames 
provided by deft., at an agreed gross price per 
dozen pairs. Deft, was a suboontreujtor, furnishing 
the work, by agreement, to a me^ter manufacturer, 
who found machinery & materials. Deft, settled 
with plif. weekly for the work done, deducting out 
of the gross price per dozen certain charges, which 
were according to the known custom of the trade i a 
frame rent per week, a payment per week for use of 
deft. ^8 premises to work in, standing room for the 
frame, deft.’s trouble & loss of time in procuring 
materials conveying them to pltf., aeft.*s re- 
sponsibility to the master manufacturer imder 
whom he contracted for the work, superintendence 
of the work, sorting the goods when made, & 
delivering them to the master manufacturer ; — 
Held : there was not in this case any demise of a 
“ tenement.” — Chawner v. Cummings (1846), 8 
Q. B. 311 ; 16 L. J. Q. B. 101 ; 6 L. T. O. S. 364 ; 
10 J. P. 229 ; 10 Jur. 4.54 ; 115 E. R. 893. 
Annotations: — ^Mentd. Ingram r. Baniea (1857h 7 E. 5c B. 
11.5 ; Homer v, Taunton (1800), 29 L. J. Ex. 318 ; Archer 
V. James (1862), 2 B. 5c 9. 01 ; Hewlett v. Allen, [1892] 
2 Q. B. 662; Abram Coal Co. v. Southern (1009), 19 
T. L. K. 679 ; WllllamB v. North's Navigation Collieries 
(1889), Ltd., [1906] A. C. 136. 

21. Building contract — Builder to find tenants 
for houses bimt — 6c pay rent till tenants found.]— 

Where a contract was made by pltf. & one H., 
t^t n., “ should build certain houses on pltf.’s 
land, & procure tenants for the same at a given 
rate, A himsolf pay the rent till he so procured 
tenants, the Michaelmas then next ensuing ” : 
— Held : under the contract, no tenancy was 
created between pltf. & H. — Taylor v. Jackson 
(1846), 2 Car. & Kir. 22. 


tenant, Sc, though no direct obligation 
to pay rent is proved, is bound to pay 
the annual value of the subjeots to the 
proprietor.— OUBN v. Rot (1882), 10 R. 
(Ot. of Sess.) 239 ; 20 So. L. R. 165.— 
SCOT. 

n, Telephone service.] — ^Theoon- 

tract for a telephone service between 


the city 5c a subscriber is one of bail* 
ment. Sc the relationship between them 
is one of landlord Sc tenant. — Edwards 
V . Edmonton (191^, 8 W. W. R. 441 ; 
25 D. L. R, 826.— CAN. 

PART I SBOT. 2, SUB-SBCT. 1. 

0 . Offer to rent lime kiln — Entry 


before acce^ance — Uatifloaiion by 
oumer.y—Oett. wrote to pltf., who was 
owner of a lime kiln, offering to rent 
the kiln from him. Sc. reoelvlng no 
answer, entered upon the promlsM 5c 
burnt lime. Pltf. afterwards came 
upon the property Sc assented to deft, 
going Into possession, Sc offered to 
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Landlobd and Tenant. 


Sect. 2. — Haw created or arising: Svib-eects. 1 db 2, 
A.dbB.] 

22. Tenement let for three months — ^At yearly 
rent — ^Payable monthly.] — ^Bv agreement, dated 
Dec, 2, 1859, a cottage was let by A. to B. for three 
months from Dec. 25, 1859, at the yearly rent of 
£18, the first monthly payment to be made on 
Jan. 25, 1850 ; three months* notice from either 
party to the other to be a sufificient notice to quit. 
B, having occupied the cottage for eighteen 
months under this agreement ; — Held : he gained 
a settlement by renting a tenement for one whole 
year, within 6 Geo. 4, c. 67, s. 2. — Willbsden 
OVBBSBEBS V, PADDINGTON OVERSEERS (1803), 3 
B. & S. 693 ; 27 J. P. 324 ; 11 W. R. 425 ; 122 
E. R. 223 ; sub nom. R. v. Willesden (Church- 
wardens & Overseers), 32 L. J. M. 0. 109 ; 9 
Jur. N. S. 874 ; sub nom. Paddington (Church- 
wardens) V. Willesden (Churchwardens), 1 
New Rep. 435 ; 7 L. T. 784. 

AnnaiatiortB : — Oontd. Hastings Union v. St. James, Clorkon- 

well (1866), L. R. 1 Q. B. 38. Reid. R. v. St. Giles Parish, 

Oripplegate (1863), 3 New Rep. 163. 

28. Sale of premises — Admission by purchaser 
of tenancy — For purpose of securing due perform- 
ance of agreement of sale.] — Where, in a contract 
of sale, it was provided that the intended pur- 
chaser should be considered as a tenant to the 
vendor, at a rent equal to the amount of the interest 
on the purchase-money, with a power of distress : 
— Held: this was not a lease but a contract of 
sale. — Hope v. Booth (1830), 1 B. Ad. 498; 
9 L. J. O. S. K. B. 21 ; 109 E. R. 872. 

AnmtcUion Mentd. Tie Peters (1845). 5 L. T. 0. S. 222. 


24. ,] — An agreement for the 

sale of a public-house contained the following stipu- 
lation, &, inasmuch as it is intended that E., the 
purchaser, shall be let into immediate possession 
of the hereditaments hereby agreed to be sold, 
& for the purpose of securing the due performance 
of the several agreements herein contained, he, 
the said E., hereby admits himself to be a tenant 
from week to week to 8., the vendor, of the here- 
ditaments hereby a^eed to be sold, at the weekly 
rent of £80, payable in advance ” : —Held : this 
created the relation of landlord & tenant between 
S. & E., & gave a right to distrain. — Yeoman v, 
Ellison (1807), L. K. 2 0. P. 081 ; 30 L. J. C. P. 
820; 17L. T. 05. 


25. Room let with power — Rent subject to 
deductions.]---A., the owner of some lace machines, 
hired a portion of a room in a factory, which was 
lighted, heated, & supplied with steam power by 
the lessor. The portion of the room was divided 
from the rest of the room by a partition, & A. 
kept the key of the door. A. paid a yearly rent 
which included the use of the portion of the room, 
the steam power & the lighting, & heating ; but 
it was subject to deductions in case the steam 
power should be stopped for a certain time : — 
Held : the relation of landlord & tenant sub- 
sisted between A, & the lessor, so as to entitle the 
latter to distrain for rent.— ^elby v. Greaves 


(1808), L. R. 3 C. P. 594 ; 37 L. J. C. P. 261 ; 19 
L. T. 180 ; 16 W. R. 1127. 

AnnotaiionB .-—Conid. Marshall v. Schofield (1882), 52 L. J. 
Q. B. 68 ; He Wilsou, Ex p. Watkins (1887), 67 L. T. 201. 
Dilid. Rendell v. Roman (1893), 9 T. L. R. 192. Contd. 
British Elootrlo Traction Co. v. I. R. Comrs., [1902] 1 
K. B. 441. Mentd. Re Douglas, Ex p, Ryder (1871), 6 
Oh. App. 413. 

26. Sufficiency of consideration — Peppercorn 
rent.] — Barker v. Kbbte (1678), 1 Preem. K. B 


249 ; 1 Mod. Rep. 262 ; 2 Mod. Rep. 249 ; 89 
E. B. 179 ; sub nom. Anon., 2 Vent. 36. 

Annotatims Hi^eld’s Case (1876). L. R. 8 C. P. 

306. Kentd. He Hawkins, Ex p. O^lal BecelTor, (1808] 

1 Q. B. 890. 

27. Natural affeotlon.] — Harris v. 

Tremenheere, No. 1398, post. 

28. Money consideration unneeessary — 

Acceptance of relationship of landlord & tenant.] — 

A. agreed, in writing, to let to B. certain premises 
at a rent of £36, payable quarterly ; & not. to raise 
the rent or give B. notice to quit so long as he con- 
tinued to pay the rent when due. A., who had 
only a leasehold interest to expire in 1881, had also 
agreed verbally with B. to let him remain in the 
premises for such term of years, not exceeding 
A.*s term therein, as B. might desire to continue 
tenant thereof. A railway co. contracted to pur- 
chase the interest of B. in the premises, which he 
described as “ held for any term at tenant’s 
option, but not beyond the term & interest of A., 
which term will expire in 1881.** The co. dis- 
puted B.*s title to the interest described, & paid the 
purchase-money into ct. ; — H eld : the relation of 
landlord & t-enant made B. a purch^er for valuable 
consideration to the extent of his lease ; Stat. 


Frauds was no bar in equity to B.’s claim ; B. 
was not a mere tenant from year to year, but had 
a right to retain possession as long as his land- 
lord’s interest existed & to enforce that right in 
equity ; & he was entitled to the purchase-money. 
— Re Kino’s Leasehold Estates, Ex p. East op 
London Ry. Co. (1873), L. R. 16 Eq. 621 ; 29 
L. T. 288 ; 21 W. R. 881. 


Annotations : — Consd. Kusol v. Watson (1879), 11 Ch. D. 
129 ; Cheshire Lines Ck>mmlttee v. Lewis (1880), 60 L. J. 
Q. B. 121. Reid. Wood V. Beard (1876), 2 Ex. D. 30. 


Sub-sect. 2. — By Attornment. 

A, In General. 

See I<aw of Property Act, 1926 (c. 20), s. 151. 

29. Definition — Substitution of landlord by 
tenant.] — A. demises by deed from A. to B. A 
sequestration issues out of Chancery against 
A. B. signs an unstamped paper, purporting that 
ho attorns & becomes tenant to the sequestrators, 
to hold on such terms as may be afterwards 
agreed on : — Held : (1) the sequestrators could 

not maintain use & occupation against B. because 
an attornment infers a continuance of a subsist- 
ing tenancy, which there was by deed ; (2) the 
sequestrators had no estate to which an attornment 
would apply ; (3) the instrument, if it had any 
operation, would operate as a new demise, & could 
not be read without a stamp. A tenant who 
attorns to a party from whom he did not receive 
the possession, is not estopped from showing want 
of title in such party. An attornment only puts 
the party in the same situation as the ori^nal 
landlord, & gives him no better right. If the 
landlord is entitled to possession, the party to 
whom the attornment is made is entitled to pos- 
session. Sequestrators from the Ct. of Ch. take 
no estate. They receive money, to be applied 
08 the ct. shall direct. Seque^rators are not 
entitled to take a surrender. 

The attornment is the act of the tenant’s putting 
one person in the place of another as his landlord. 
The tenant who has attorned continues to hold 
upon the same terms as he held of his former 
landlord (Holroyd, J.). — Cornish v. Seabell 


purohase the lime burnt from him at a I premisee was oonsummated by pltf. I v. Kknnicdt (1889), 21 N. S. R. 271. — 
fixen mte per barrel : — Held : the oomii^ upon the property Sc assenting OAN. 

V- . I dealing with It. — ^McLaohlan ' 
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Pakt I. — ^Relation op Lanblokd and Tenant. 


(1828), 8 B. & C. 471 ; 1 Man. & By. K . B. 703 ; 
6 L. J. O. 8. K . B. 254 ; 108 E. B. 1118. 


AnnotaHone : — As to (1) Eefd. Jolly v. Arbuttmot (1859), 4 
Do Q. ^ J. 224 : Oarlton v. Bowoook (1884), 51 L* T. 659. 
As to (3) Oonid. Doe d. Llnsey v. Edwards (1836), 5 Ad. 
ic sn. 95. BiSL Doe v. Boulter (1887), 1 Not. 8r P. K. B. 
650: Doe d. Wright e. Smith (1838), 8 Ad. Sc El. 255; 
Horton v. Woods (1869), L. K. 4 Q. B. 293. 


80. Neoessity for attornment — Before condition 
enforeeable—By assignee of reversion — No attorn- 
ment to intermediate assignee.] — Mallory’s Case, 
No. 31, post, 

81 , Prior to ievy for distress — By lord 

by escheat — ^Death of grantee before attornment 
& without heir.] — (1) A reservation in a leaae for 
years, of rent during the term to one or his 
successors, is good ; & the rent shall continue 
during the whole term. 

(2) The grantee or assignee by fine shall not 
take advan^^ of a condition without attornment, 
notwithstanding the stat. 32 Hen. 8, c. 84. 

(3) Though the grantee, or assignee by dne, had 
no attornment, yet his grantee having attornment 
may take advantage of a condition. 

(4) An attornment in law shall not place the 
feoffee in a better situation than his feoffor was : 
otherwise of an express attornment. But if the 
conusee of a reversion by fine dies before attorn- 
ment without heir, the lord by escheat may dis- 
train without attornment. Though the re-entry 
of the lessee makes an attornment in law, the 
feoffee, without notice of the feoffment given to 
the lessee, cannot make a demand of rent for entry 
for condition broken. So the bargainee of a re- 
version shall not take benefit of a condition on 
a demand of rent, without giving notice to the 
lessee of the bargain & sale. The lessee shall 
not be by the law misconusant of feoffments made 
on the lands, is to be intended as to distress, 
action of debt, & action of waste. — Mallory’s 
Case (1601), 6 Co. Rep. Ill b ; 77 E. R. 228 ; 
sub nom. Pain v, Malory, Cro. Eliz. 832. 


Annotations: — As to (1) Reid. Hewet v. Painter (1611), 1 
Bulst. 174 ; Bland’s Case (1632), Godb, 448 ; Sachoverell 
V, Froggatt (1671), 2 Saund. 307. As to (2) Reid. Soaltock 
V. Harston (1875), 1 C. P. D. 106. As to (4) Re!d. Finch's 
Case (1607), 6 Co. Rep. 63 a: Molineux v. Molineux 
(1607), Cro. Jao. 144 ; Frauncos’s Case (1600), 8 Co. Rop. 
89 b ; Bliicket?. Mole (1661), 1 Lev. 40 ; Long v. Buokerldge 
(1718), 1 Stra. 106 : Soaltock v. Harstou (1875), 1 C. P. D. 
106. Oenerally, Mentd. Tracey r. Dutton (1621), Cro. 
Jac. 017 ; WlUlams v. Fry (1672), 3 Keb. 19 ; Wood v. 
Leadbltter (1845), 13 M. & W. 838. 


82. .1 — A., in 1861, granted an under- 

lease to B. for twenty-one years from MicJiaelmas, 
1861, at the yearly rent of £50. In 1804 he 
granted an underlease of the same premises to 
O. for twenty-one years from Michaelmas, 1863, 
at the same rent. B. never attorned to C. : — 
Held : inasmuch as there was no attornment, the 
demise to C. did not pass the reversion to him, 
but only an inieresae termini ; & in order to 
establish C.’s underlease, a surrender by B. to 
A., & not to C., was the effectual & proper course. 
— Edwards v, Wickwar (1866), L. R. 1 Eq. 
403 ; 35 L. J. Ch. 309 ; 12 Jur. N. S. 158 ; 14 
W. R. 363. 

Annotation : — ^Ezpld. Horn v. Beard, (1912) 3 K. B. 181. 

88. .] — By 4 & 6 Ann. c. 3, s. 0, all grants 

or conveyances by fine or otherwise of any manors 
or rents or of the reversion or remainder of any 
messuages or lands shall be good Sc effectual to 
all intents Sc purposes without any attornment 
of the tenants of any such manors or of the land 
out of which such rent shall be issuing or of the 
particular tenants upon whose particiilar estates 


any such reversions or remainders shall Sc may be 
expectant or depending as if their attornment 
h^ been had Sc made. By s. 10 it is provided 
that no such tenant shall be prejudiced or damaged 
by payment of any rent to any such grantor or 
conusor or by breaeh of any condition for non- 
payment of rent before notice shall be given to 
him of such grant by the conusee or grantee. 

Certain owners of land made a lease to deft, 
for three years. They then assigned their rever- 
sion. The assignees of the reversion made a 
lease to pltf. to take effect in prcesenti for twenty- 
one years. A quarter’s rent being unpaid by 
deft. : — Held : by 4 5 Ann. c. 3, pltf, could sue 

deft, before attornment for the quarter’s rent. — 
Horn v. Beard, [1912] 3 K. B. 181 ; 81 L. J. K. B. 
935 ; 107 L. T. 87, D. C. 

Annotation : — Consd. Colo v. Kolly, [1920] 2 K. B. 106. 

.] — Sec^ noiCy Law of Property Act, 1925 

(c. 20), 8. 151 (1). 

Validity of attornment.] — See^ notv^ Law of 
Property Act, 1925 (c. 20), s. 151 (2). 

84. In what oases applicable — Consecutive 
leases by landlord — Sale of reversion during term 
of first lease — Attornment by second lessee.^ — 
Lessor makes a second lease, & before the first 
expires levies a fine ; attornment by the first 
lessee to the conusee is sufficient. 

The fine passed but one reversion Sc that expec- 
tant upon one particular estate Sc consequently 
there could be but one attornment, viz. from the 
first lessee <Sc not from the second {per CuR.). — 
Gwam Sc Ward v. Roe (1700), 1 Salk. 00 ; 01 
E. R. 84 ; sub nom. Quaun v. Hoe, Skin. 387. 
Awwiation : — Refd. Long n. Buckeridgo (1718). 1 Stra. 

106. 

85 . Only to transfer inter vlvos—Not to 

devise or descent.] — Doe d. Wright v. Smith, No. 
60, post. ... 

86. Sufficiency of title — Assignees of bankrupt 
lessee — Compulsory attornment.] — Deft., a lessee, 
desiring to secure his premises for himself at 
the end of his lease, & being a bkpt, without 
a certificate, procured a friend to take the con- 
veyance as trustee for him. Tliis convey^co 
showed the legal estate to be outstanding in a 
person who could not be found. Deft, continued 
to occupy ; pltfs., the creditors’ assignees, be- 
coming aware of the circumstances, induced the 
trustee to convey his interest to th(‘m, Sc forced 
deft, to attorn to them Sc brought ejectment : — 
Held : pltfs. in above circumstances liad a suffi- 
cient title. — Cooper v. Lands (1866), 14 L. T. 
287 ; 14 W. R. 610. 


B. What Amounts to Atfommenl. 

37. Application for new lease.] — Rochester’s 
(Bp.) Case (1572), 4 JjQou. 23 ; 74 E. R. 702 ; 
sub nom. Anon., 3 Leon. 17. 

38. Acknowledgment of party as landlord — 
Acknowledgment to stranger.] — Rochester’s (Bp.) 
Case (1572), 4 Leon. 23 ; 74 E. R. 702 ; sub nom. 
Anon., 3 Leon. 17. 

89. Payment of rent — After adverse possession 
— No consent or knowledge of landlord.] — Where 
rent is paid by succeeding tenants after an adverse 
possession of twenty-three years, it does not 
amount to an attornment, unless the consent or 
at least the knowledge of the landlord can be 
shown. — ^Meredith v. Gilpin (1818), 6 Price, 


46 ; 146 E. R. 768. 
Innrkidions : — ^Reld. 
fioi«i 2 K. B. 1. 


Nesbttt V. Mablethorpe C. D. C., 
WamIA OmnAAn PalmOF (1831). 2 


PART L SECT. 2, SUB-SECT. 2.-~B. 
p. Payment of rent .] — Thompson v. Bennett (1867), 17 C. P. 380.— CAN. 
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2* — Hou) created or arieing: Sub-eecL 2, B., 

C., Dm D., F. O* ; 9ub-eect«* 8 <S? 4. Sect. 3 : 
8vb-»ect 1, A.] 

B. ic Ad. 2.^6 ; Doe d. Him v. Cockell USdSL 5 L. J. 

M. O. SI ; Hoe e, MurreU (1887). 1 Jur. 6W ; Fowler 

Port (1887), 7 C. & P. 792 ; Hoe d. Boultbee v. Adderley 

Hoe d. Batchelor v. Bowles (1838). 8 Ad. & £1. 602. 

See Law of Property Act, 1026 (c. 20), s. 161 (2). 

40. After expiry of lessor’s title — After 

notice of adverse olaim.] — Payment of rent by a 
lessee to a lessor after the lessor’s title has expired, 
& after the lessee has notice of an adverse claim, 
does not amount to an acknowledgment of title 
in the lessor, or to a virtual attornment, unless 
at the time of payment the lessee knows the pre- 
cise nature of the adverse claim, or the manner 
in which the lessor’s title has expired. — F enner 
V, Duplock (1824), 2 Bing. 10 ; 9 Moore, C. P. 
38 ; 2 L. J. O. 8 . C. P. 102 ; 130 E. R. 207. 
Arvnoiaticms : — Apld. Gregory t?. Holdge (1826), 3 Bing. 

474. bigtd. Cooper v, Blandy (1834), 1 Bl^N. C. 45. 

Apwvd. Serjeant v. Nanh, Meid, [1903] 2K. B. 304. 

Rdfd. Jew V. Wood (1841), Cr & Ph. 186; Clarldge u. 

M‘Kenale (1842), 4 Scott, N. R. 796 ; Accidental Heath 

Insoe. V. Mackenzie (1861), 6 L. T. 20. 

41. To successors of landlord — Overseers.] 

— Eskhalb V. SopwiTH, No. 219, poet. 

42 . To assizor of whole term.] — Where 

a lease has been assigned, payment of a quarterly 
instalment by the assignee pursuant to agieement, 
does not operate as an attornment. — H azelhine 
V. Heaton (1883), Cab. & El. 40. 

43. .] — Eskhaih V. SOPWTTH, No. 219, 


C. Effect of Attornment. 

See, now, Law of Property Act, 1925 (c. 20), 
s. 161. 

44. On new landlord — No greater rights than 
former landlord — Express attornment & attornment 
in law distinguished.] — Mallory’s Case, No. 31, 
ante. 

45 , — CoHNifiJi V. Searell, No. 

29, ante. 

40 , Right to sue for rent,] — Grantee of a 

rent reserved on a lease for years may bring debt 
against the lessee after attornment. — G oodwin 
V. Parker (1070), Freem. K. B. 1 ; T. Jo. 1 ; 
89 E. R. 1. 

Annotation: — ^Reld. Brownlow v. Hinvley (1096), 1 Ld. 
Raym. 82 

47. No attornment pleaded.] — In 

debt for rent by the bargainee of a reversion, 
the omitting to state attornments in the declara- 
tion is aided by the verdict. — Hitchin v, Stevens 
(1682), 2 Show. 233 ; T. Raym. 487 ; T. Jo. 232 ; 
89 E. R. 909 ; aub nom. Stevens r. Hitchins, 
T. Jo. 217. 

Annotations : — Befd. Vaudoput v. Lord (1718), 1 Stra. 78 ; 
Swoetapple v. Josse (1833), 5 B. A Ad. 27. Hentd. 
Frederick v. Lookup (1767). 4 Biur. 2019; Ilushton v. 
Aspinall (1781), 2 Houg. K. B. 678. 

48. On tenant — Subsistence of tenancy on same 
terms.] — Cornish v. Searell, No. 29, ante. 

49 . Claim by title paramoiut — Sus- 

pension of lease — Pending satisfaction of para- 
mount claim.] — ^A. granted two several rentcharges 
to the lessors of pltf. with powers of distress & 
entry in default of papnent, & then made a lease 
for years to deft. The grantee of the second 
rentcharge, which was in arrear, recovered in 
ejectment against deft, who thereupon attorned 
tenant to him. Afterwards, the grantee of the 


first rentcharge, also making a claim for arrears^ 
A. the two grantees refewed the matter to an 
arbitrator, who made his award that the amars 
due to the first mrantee should be first satisfied. 
This award having been served u^n deft, he 
declared in writing, ” that he had jAtomed to & 
become the tenant ” of the first grantee, to whom 
also he paid rent ; — HM : a tenancy from year to 
year was created between them, & the rij^t of 
deft, under his lease was suspended imfll the 
payment of such arrears. — Dob d. Chawneb v. 
Boulter (1837), 6 Ad. Sc El. 676 ; 1 Nev. & 
P. K. B. 660 ; Will. Woll. & Dav. 333 ; 6 L. J. 

K. B. 179 ; 112 E. R. 260. 

Annotation : — Mentd. Hoe d. Butler v. Keiwdngton (1840), 

8 Q. B. 429. 

See Law of Property Act, 1926 (c. 20), s. 161 

( 1 ) (h). 

60. Evidence of landlord’s title.] — Gravenor 
V. Woodhouse, No. 169, post. 

61. Against future occupiers — ^Though not 

claiming under tenant.] — E., being in occupation 
of land, signed an instrument, whereby he recited 
that he was tenant of the land ; that L. claimed 
the fee, & had entered ; that E. did thereby attorn 
to L., & become tenant to him from the preceding 
Michaelmas for such part as was in his occupation, 
at the rent under which E. now occupied, Sc that he 
had that day paid L. a shilling in part of his rent : — 
Held : ( 1 ) this was an attornment, but not an 
agreement requiring a stamp, though no title 
was shown aliunde in L. ; (2) it was evidence of 

L. ’s ownership at the time of the attornment, 
against future occupiers, though such occupiers 
did not claim through E. The land was copyhold. 
— Doe d. Linsey v. Ehwarhs (1836), 5 Ad. Sc 
El. 95 ; 2 Ear. Sc W. 139 ; 6 Nev. Sc M. K. B. 
033 ; 5 L. J. K. B. 238 ; 111 E. R. 1102. 
Annotation :—As to (1) Dlltd. Hoe d. Wright v. Smith (1838), 

8 Ad. & Kl. 255. 

As estoppel.] — See Sect. 3, sub-sect. 1, F., post 

D, Attornment Clause in Mortgage. 

See Mortgage. 

E. Attornment to Receiver. 

See, now, Law of Property Act, 1926 (o. 20), 
s. 161 ; & generally. Receivers. 

52. Creates tenancy by estoppel — Only between 
tenant & receiver — ^Not between tenant Sc legal 
owner .] — An attornment by a tenant of land to a 
receiver appointed by the Ot. of Oh. to collect the 
rents, & payment of rent to such receiver, create 
a tenancy by estoppel between the tenant Sc re- 
ceiver but do not enure to enable the person who 
is found ultimately to have the legal title to the 
land to treat the tenant as his tenant, Sc to dis- 
train for rent. — Evans v. Mathias (1867), 7 E. 
Sc B. 590 ; 26 L. J. Q. B. 309 ; 29 L. T, O. 8. 
209 ; 3 Jut. N. S. 79.S ; 119 E. R. 1364. 

68. Receivership deed.] — By a receiver- 

ship deed the mtgor. attorned as tenant from year 
to year to the receiver. Sc there was a proviso, 
that if default should be made in payment of the 
mtge. money, or interest, at the tunes appointed, 
the mtgee. might enter Sc avoid the tenancy 
created by the attornment. There was also a 
proviso, that nothing therein contained should 
lessen the rights, powers or remedies of the mtgee. 
under the mtge. On the mtgor. being found 


PART I. SBCrr. 2. SUB-SECT. 2.— C. 

90 I, Evidence of Umdlord*8 tUle .\ — 
Heft., who had mortgaged the demii^ 
premigea to E., olaimed as landlord, 
under a lease alleged to have been made 


by him subsequent to the mtge., three 
quarters* rent, which had been paid 
by the tenant to £. : — Held : the 
evidence set out in the report of the 
caf>e showed that E. was the original 


St actual lessor, or, at all events, that 
previous to the payment of the rent 
avowed for, the tenant had attorned 
to E. with deft. *8 consent. — MoLknkan 
V . Hannum (iS^O). 31 C. P. 21 0. — CAN 



Part I.—Eelation op Landlord and Tenant. 


347 


bkpt. s — Held : the relation of landlord As tenant 
had been created between the receiver Aj mtgor. 
by the receivership deed, & the receiver was 
entitled to distrain A; take the goods which had 
belonged to the mtgor. on the mtged. premises. 
— Jolly v. Aubuthnot (1859), 4 De O. A; J. 
224 ; 28 L. J. Ch. 547 ; 88 L. T. O. S. 263 ; 23 
J. P. 677 ; 5 Jur. N. S. 689 ; 7 W. R. 632 ; 46 
E. R. 87, L. C, 

Annatalicma : — ^FoUd. Morton o. Woods (1869), L. R. 4 

Q. B. 293. Hampson r. FeUows (1868), 37 L. J. 

Ch. 694 ; Be Kltchin, Ex p. Pnimett (1880), 16 Ch. D. 

226 ; Re ThrelfalL Ex p. Queen’s Benefit Bldg. Soc. 

(1880), 16 Ch. D. 274; Kearsley r. PhiUps (1883), 11 

Q. B. D. 621. Mentd. lU Roberts. Ex p. HiU (1877), 

6 Ch. D. 63. 

64. Attornment by order of court — Occupation 
rent.J — The owner of an estate subject to charges 
was made deft, to the suit in respect thereof, was 
compelled to attorn to a receiver appointed in 
the cause, A a reference was directed to the Master 
to an occupation rent. — E verett v. Bblding 
( 1862), 22 L. J. Ch. 75 ; 20 L. T. O. S. 130 ; 1 
W. R. 44. 

65. .] — Re Burchnall, Walker c. 

Lacey (1893), 38 Sol. Jo. 59. 

66. lUght of receiver to distrain.] — Jolly v. 
Arbuthnot, No. 53, ante* 

F, Attornment to Sequestrator, 

67. Estate of sequestrator.] — Cornish v. 
Searell, No. 29, ante, 

O, Stamps, 

58. Necessity for stamp — ^Agreement amounting 
only to attornment.] — Doe d. Linsey v, Edwards, 
No. 61, ante, 

59, ,] — An instrument in those 

terms, ** I hereby certify that I remain in the house 
No. 3, Swinton Street, belonging to W. G., on 
sufferance only, A agree to give him immediate 
possession at any time he may require ” : — Held : 
not to amount to an agreement for a tenancy, so 
as to require a stamp. — B arry v, Goodman 
( 1837), 2 M. A W. 768 ; Murp. A H. 124 ; 6 L. J. 
Ex. 188 ; 150 E. R. 967, 

50, ,] — (1) gj. being in possession of 

lands, B. brought ejectment against him, A re- 
covered ; but, at S.’s request, forbore taking 
possession. It was proposed that 8. should take 
a lease ; but before this was done B. died, having 
devised the lands to T. S. then signed a paper, 
reciting the above facts, stating that he thereby 
attorned tenant to T. of the said lands, then in 
liis, S.’s possession, A adding ; “ A I do become 
tenant thereof to T. from,” etc. “ last past ” : — 
Held : this instrument not require to be 
stamped £U3 an agreement, though it was not 
strictly an attornment, no attornment being 
necessary where the new landlord comes in as 
devisee of the old. 

“ Attornment ”... relates to cases of transfer 
A not to those of devise or descent. To an heir 
or devisee attornment is unnecessary (Lord Den- 
man, C.J.). 

(2) Pltf. gave deft, notice that he might inspect, 
A would be required to admit, on trial, a ” coimter- 


part of lease ” from T. to S., dated, etc. ; A a 
judge, on siimmons, made an order, by consent, 
for admitting same. The Instrument produced 
on the trial was in the form of a demise from T. 
to S. of the date specified, A was indorsed 
“ counterpart,” but was ex<jcuted by landlord 
as well as tenant. No proof was given that any 
OnginaJ or duplicate lease had or had not existed. 
The stamp was sufficient for a counterpart, but 
not for a lease. Deft, having consented to admit 
a counte^art of lease, corresponding in date A 
parties with that produced, could not now contend 
that the instrument produced was a lease, A there- 
fore improperly stamped. A this, whether before 
such consent he had actually inspected the docu- 
ment mentioned in the notice, or not. — D oe d. 
Wright v, Smiih (1838), 8 Ad. A El. 255 ; 3 
Nev. A P. K. B. 336 ; 1 Will. WoU. A H. 420 ; 
7 L. J. Q. B. 168 ; 2 Jur. 854 ; 112 E. R. 836. 
Annotation : — As to (2) Retd. Vane v. Whittington (1843), 
7 Jur. 95. 

51. Agreement containing terms of new 

contract.] — Cornish v, Searell, No. 29, af7te, 

62. .] — Pltf. in ejectment having 

adduced oral evidence of the terms of deft.’s 
I tenancy under him, deft, put in the following 
j memorandum, signed by himself : July 13, 1888. 

I I acknowledge that I have held the estate,” 
etc., “ as tenant to T. P.,” pltf., “ at a yearly 
rent of £00, from July 4, 1837, the rent to be paid 
quarterly : A I further acknowledge to stand 
indebtea to the said T. F. in £60 for the first yeai*’8 
rent, which was due July 4, instant. I have, on 
the signing hereof, paid the attorney of T. P. 6d, 
in part of the rent so due ” : — Held : this paper 
was not a mere acknowledgment or attornment, 
but a contract or evidence of a contract A inadmis- 
sible without a stamp. — Doe d. Prankis v, 
Frankib (1840), 11 Ad. A El. 792 ; 3 Per. A 
Dav. 665 ; 9 L. J. Q. B. 177 ; 4 Jur. 620 ; 113 
E. R. 616. 

Annotaiifms Dlftd. R. v. St. James’s, Westminster (1852), 
18 L. T. O. S. 222. Beid. Semple v. Steliiau (1853), 8 
Kxch. 622. 

Stamps generally.] — See Revenue. 


Sub-sect. 3. 
See Mortgage. 


-By Mortgage. 


Sub-sect. 4. — By Estoppel. 
See Sect. 3, post. 


Sect. 3.— ESTOPPEL AS BETWEEN LANDLORD 
AND TENANT. 

Sub -sect. 1. — Tenant estopped prom 
denying Landlord’s Title. 

A, In General. 

Estoppel generally.] — See Estoppel, Vol. XXL, 
pp. 136 et sea, ^ ^ ^ ^ t 

63. Geneili rule— Tenant estopped.]— In an 
action of debt for rent reserved upon a lease 


PART L SECT. 8, SUB.6ECT. l.—A. 

68 i. OtnerfA rule — Tenant edopped. ] 
— ^Dox d. SAfms V. Philufs (1840), 1 
Kerr. 86.— CAN. 

68 IL .] — ^A tenant cannot 

dnrinir bie oontinnanoe of the posseeslon 
dispute the title of the landlord under 
whom he came into ifoseession. — 
Ansubt 9, Lonqmibk (1843), % Kerr, 
881.— CAN. 


68 ill. .1 — HtraHRS e. 

Holmes (1848), 6 N. B. R. (1 All.) 12. 

—CAN. 

esiv. .) — Doe d. Raden- 

HUB8T e. MoLxan (1849), 6 U. C. R 
«30.— CAN. 

68 V. A — Russell e. Oba- 

BAM (1849), 6 U. C. B. 497.— CAN. 

68 vl. .1 — Doe d, Simpson 


V. Molloy (1849). 6 U. C. R. 302.— 

CAN. 

53 vii. ,] — Fbontenao 

Lenox Sc Addington Municipal 
Council t>. OHRSTJorr (1851), 9 U. C. R. 
365.— CAN. 

68 rill. .1 — HAUnoK p, 

Wif^N (1867), 7 a P. 28.— CAN. 

53 .] — Davt V . Cameron 

(1857), 14 U. C. R. 483.— CAN. 
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8e4^. 8 . — Edoppd aa heitoeen landlord and tenant: 

Sub-sed. 1 , A,] 

where the title of the land is not in question^ 
deft, is estopped from saying the lease is not a good 
one. — ^M qnbobj v. Kerry (1710), 1 Bro. Pari. Oas. 
67; 1 E. E. 421, H. L. 

64. .] — I am still of opinion that 

nil habuU, etc., is a bad plea in this case [of replevin] 
Sc that the tenant is estopped by 11 Geo. 2, c. 19, 
to call upon the landlord to show his title in reply 
(Olive, J.). — Syllivan v. Stradling (1704), 2 
Wils. 208 ; 96 E. R. 769. 

Armotations : — Ihnsld. Gravenor v. Woodhoueo (1822), 1 

Bing. 38. Reid: Rogers tj. Pitcher (1816), 6 Taunt. 202 ; 

Ta^or V. Zamira (1810), 6 Taunt. 624 ; Parrj’ r. House 

(1817), Holt. N. P. 489; Alchome e. Gomme (1824), 2 

Bing. 64 ; Curtis v. Spitty (1834), 1 Bing. N. C. 15. 

06, ,] — Upon non eat factum in 

covenant, the lessee in possession being deft, shall 
not controvert the title of pltf. his lessor to de- 
mise. — Friend v. Eastabrook (1777), 2 Wm. 
Bl. 1162 ; 96 E. R. 679. 

ArmotaiUm .-—Reid. Pluck t). Dlggos (1831), 5 Bli. N. S. 31. 

66 . .] — The ct. will not endure a 

lessee to defend, alone, an ejectment against his 
landlord or those claiming under him on a supposed 
defect of title. — Driver d. Oxenden v. Lawrence 
(1779), 2 Wm. Bl. 1259 ; 96 E. R. 742. 

67. .] — If both lessee & lessor sign 

a lease, the former is estopped to plead nil habuit 
in tenementia to an action of debt for rent by the 
lessor. — Wilkins v. Wingate (1794), 6 Term Rep. 
62 ; 101 E. R. 436. 

Annotations: — ^Refd. Gibson v. Kirk (1841), 1 Q. B. 850. 

Mentd. King v. Fraser (^1806), 6 East, 348 ; Curtis v. 

Spitty (1834), 1 Bing. N. C. 15 ; Allngton v. Booth (1866), 

3 Jur. N. S. 60. 

08, ,] — Under the issue of riena en 

arrere in replevin, pltf. cannot controvert the 
holding as claimed by deft, in his avowry. — IIiix 
V. Wright (1798), 2 Esp. 669, N. P. 

09, ,] — jn ejectment brought upon 

the joint demise of several trustees of a charity, 
it is not enough for deft, who had paid one entire 
rent to the common clerk of the trustees, to show 
that the trustees were appointed at different 
times, as evidence that they were tenants in 
common ; for as against their tenant, his payment 
of the entire rent to the common agent of all is, 
at all events, sufficient to support the joint demise, 
without making it necessary for them to show 
their title more precisely. — Doe d. Clarke v. 
Grant (1810), 12 East, 221 ; 104 E. R. 86. 

70. ,] — A third person cannot de- 

fend as landlord upon the trial of an ejectment, 
where it appears that the tenant in possession 
came in as tenant to lessor of pltf., & paid rent to 
him, under an agreement that has expired. 

It has been ruled often that neither the tenant 
nor any one claiming by him, can controvert the 
landlord’s title He cannot put another person in 
possession, but must deliver up the premises to 
his own landlord (Dampier, J.). — Dob d. Knight 
V. Smythe (Lady) (1816), 4 M. & 8. 347 ; 106 
E. R. 862. 

Annotations : — Apld. Doo d. Manton v, Austin (1832), 9 

Bing. 41 ; Doe d. Bullon v, MUls (1834), 2 Ad. & El. 17. 


RaM. Doe d. Johnson v. Baytup (1836), 8 Ad. El. 188 ; 
Doe d. Willis e. Birobinore (1839), 9 Ad. 8c El. 002 ; Doo 
d. Higginbotham e. Barton (1840), 11 Ad. 8c El. 807 ; 
Claridge r. M'Kenaie (1842), 4 Soott, N. R. 790 ; Stalnton 
V. Chadwick (1861), 8 Mac. & G. 675 ; Clarke e. Arden 
(1866), 16 0. B. 227 ; Re Emery Sc Barnett (1868), 4 
O. B. N. S. 423 ; Tadman v, Henman, (1893] 2 Q. B. 
168. 


71. .] — A lessee by executing a lease 

is estopped from disputing the title of either of the 
lessors. — ^WooD v. Day (1817), 7 Taunt. 646 ; 1 
Moore, C. P. 889 ; 129 E. R. 267. 


Annotations : — Rotd. Doe d. Morecroft v. Menz (1826), 7 
Dow. & Ry. K. B. 98 ; Baylls r. Le Gros (1868), 4 C. B. 
N. S. 637. 


72. .] — Gravenor v. Woodhouse, 

No. 169, poat, 

78. .] — Phipps v. Sculthobpe, No. 

199, poat, 

74. .] — Alchorne V. Gomme, No. 

133, poat, 

75, ,] — Dancer v, Hastings, No. 

969, poat 

70, ,] — Seymour v. Franco, No. 

211, poat, 

77. .] — It has been said that it is 

not competent to a lessee to disaffirm his lessor’s 
title. That is true but the converse is also true 
that a lessor ought not to impugn the title of his 
lessee {per Cur.). — Goleborn v, Alcock (1829), 
2 Sim. 552 ; 57 E. R. 894. 

78. .] — The production of the 

counterpart of an old lease, coupled with evidence 
of the payment of rent to the lessee by his unde^ 
tenants for a number of years, is sufficient evi- 
dence of the lessee’s interest under such lease. 

The case seems to me to fall within the general 
rule that a tenant shall not be allowed to dispute 
the title of the landlord under whom ho comes 
into possession (Tindal, C.J.). — Doe d. Manton 
V, Austin (1832), 9 Bing. 41 ; 2 Moo. & S. 107 ; 
1 L. J. C. P. 162 ; 131 B. R. 529. 

Annotations: — ^Reld. Re Emery & Barnett (1858), 4 C. B. 

N. B. 423 ; Accidental Death luaoe. v. Mackenzie (1861), 

6 L. T. 20. Mentd. Eliot v, Bristol Corpn. (1894), 71 

L. T. 659. 

79. .] — [It is] the established rule 

of law that the tenant so long as he remains in 
possession shall never be allowed to dispute the 
title pf the landlord from whom such possession 
was received . . . [But the ruJe] could not apply 
to the case whore the tenant had been actually 
turned out of possession & kept out a considerable 
time, & afterwards entered under a new agreement 
bond fide entered into with a different person 
(Tindal, C.J.). — Hopcraft v. Keys (1833), 9 
Bing. 613 ; 2 Moo. & S. 760 ; 131 E. R. 744. 
Annotation : — ^Befd. Jew v. Wood (1841), Cr. & Ph. 185. 

go. .] — Dob d. Wheblb v. Fuller, 

No. 228, poat, 

gl. .] — Where A. took a lease in 

writing in his own name of certain premises, & 
subsequently occupied part only, & paid rent for 
so much as he occupied to B., as whose agent he 
in fact took the lease ; — Held : B. might distrain 
for the part so occupied, & A. was precluded in 
replevin from disputing his title, — Clark v. 


.1— llENALDS V. OF- 

► U. CL R. : 


68 X. - 

FITT (1867), 16 u. CL R. 22i.-~CAN. 

68 Xi. .] — BALPWriN V. 

Burd (1801), 10 C. P. 611.-~ €AN. 

68 xU, ,) — Jo>ncs V, Todd 

(1862). 22 U. C. R. 37.— CAN. 

68 xiil. .] — Todd v, Came- 

ron (1864), 2 E. & A. 434.— CAN. 

68xiv. .]r~CHRi8Ti» v, 

Clark* (1866), 16 C. P. 644.— CAN. 

68 XV. ,) — Crow r. Lowdrn 

(1876). 2 R. & C. 78.— CAN. 


68 xvl. .1 — Daitphinais v, 

Clark (1885), 3 Man. L, U. 226.— CAN 

68 xvii. .] — Whitf. t. 

Neilkm (1885). 11 S. C. R. 687.— CAN. 

68 xviii. .] — Downey v, 

Crowell (1892), 24 N. B. R. 318.— 
CAN. 

68 XiX. .) — SlVRKTtJ.YOUNO 

(1906), 38 N. B. R, 671.— CAN. 

68 XX. .) — Klinckv. Greer 

(1910), 14 W. L. R. 282 ; 3 Sask. L. R 
167.— CAN. 


03 xxi. .1 — Woods r. 

Opsal, [19183 1 W. W. R. 985.— CAN. 

63 XXlJ. .) — DUTCZTSZYNr. 

Larson 8c CmNDBERO, (19231 4 

I). L. R. 1210 ; 3 W. W. R. 923.— CAN. 

68xxiiJ. .] — Averyv.Kent 

(1823), 1 Nfld. L. R. 337.— NFLD. 


63 xxiv. 

Mttdtan (1916), 

mD. 


.1 — Ganpat Raiv* 

I. L. R. 38 All. 226.— 


68 XXV, .1 — DOTTQHIBRTT p. 

Logie (1919), 40 N. L. R. 13.— S. AF. 
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WATfHLOW (1838), 8 C. & P, 365 ; 2 Mood, & 
R. o7, JX, P, 

-- — .] — Dob d. Wiixis v. Birch- 

more, No. 237, post 

83, ,] — Agar v. Young, No. 137, 

post 

84. .]— Doe d. Hiu. v. Fry (1846), 

6 L. T. O. S. 83. 

" •-! — agreed to purchase land 

of B, but, before the conveyance to him, conveyed 
by lease, & release to C. C. employed D. to build 
upon the land, &, being pressed by D. for money, 
deposited with him, as a secmity, his conveyance 
^m A. In ejectment by A. against D. : — ^eld : 
D. having come into possession imder C. could not 
dispute C.’s title. — Dob d. Jambs v, Arnold 
(1862), 18 L. T. O. S. 285. 

86 . .] — Hawksbee v. IIawksbee, 

No. 180, post, 

87. .] — To the extent of the term 

the tenant has accepted he shall not deny the title 
of the landlord but at the expiration of the lease 
the estoppel also terminates (Pollock, C.B.). 

The doctrine which prevents a party from deny- 
ing his landlord’s title is peculiar to the action of 
ejectment (Pollock, C.B.).— Watson v. Lane 
(1856), 11 Exch. 769 ; 26 L. J. Ex. 101 ; 20 L. T. 
O. S. 260 ; 4 W. R. 293 ; 166 E. R. 1042. 
Jnnotaiiona : — ^Refd. Delaney v. Fox (1857), 2 C. B. N. S. 

768 ; Hodgdon v. MoOreagh (1923), 93 L. J. Ch. 339. 

88 . ,] — Langford i;. Selmes, No. 

1442, post, 

89. .] — A tenant is estopped at law 

from disputing his landlord’s title, altnough that 
title be merely equitable, & therefore, at law a 
nullity (Blackburn, J.).~Board v. Board (1873), 
L. R. 9 Q. B. 48 ; 43 L. J. Q. B. 4 ; 20 L. T. 459 ; 
22 W. R. 206. 

An^tations MenW. Paine r. Jones (1874), L. R. 18 Eq. 320 ; 

f’ltzgerald., [1897] 2 Ch. 86 ; Ne Anderson, Peglcr 

2*^^ 536 ^ Coole v. Flight, [1920] 


90. 


— So long as the lease remains 


in force & the tenant has not been evicted from the 
land, he is estopped from denying that his lessor 
had a title to that land (Lord Blackburn). — 
Clark v. Adie (No. 2) (1877), 2 App. Cas. 423: 
46 L. J. Ch. 598 ; 37 L. T. 1 ; 26 W. R. 47, B. L. ; 
affg. S. C. sub nom. Adie v. Clark (1876), 3 Ch. D. 
134, C. A. 

AnnotcUv^ .--—Reid. Eliot v. Bristol Corpn. (1894), 71 L. T. 
659. Hentd. Gosnoll v. Bishop (1888). 4 T. L. K. 397 ; 
Crosthwaito v. Steel (1889), 6 It. P. C. 190 ; Ashworth v. 
Law (1890), 7 R. P. C. 231 ; Jandus Arc Lamp & Eleotrio 
Co. V. Jolmson (1900), 17 It. P. C. 301 ; Van Borkel v. 
Booth, [1906] 23 K. P. C. 673 ; Gold Ore Treatment Co. 
of Western Australia v. Golden Horseshoe Estates Co. 
(1919), 36 K. P. C. 95. 


91. 


-.] — Tadman V. 


Henman, No. 
Nash, Field 


234, post 

92. .] — Serjeant 

& Co., No. 140, post 

93. Simoniacki presentation by landlord.] — 
In an action for use & occupation by an incumbent 
against a tenant of the glebe lands, who has paid 
him rent, deft, cannot g[ive evidence of a simoniacal 
presentation of pltf., in order to avoid his title. — 
Cooke v. Loxley (1792), 5 Term Rep. 4 ; 101 
E. R. 2. 

St Apid. Hodson v. Sharpe (1808), 10 
East, 350. BeM. Brooksby v. Watts (1816), 2 Marsh. 38. 

94. By aid of process of law — Interpleader.] — 

Tenant cannot file a bill of interpleader against 
his lan dl o rd on notice of ejectment by a stranger 
under a title adverse to that of the landlord. — 
Dungey V. Angove (1794), 2 Ves. 304 ; 30 E. R. 
644, L. C. 

Anmoiat^ .-—AppiTd. A Bistd. Clarke e. Byae (1807), 13 
Ves. 383. Bm. Johnson v. Atkinson (1796), 3 Anst. 798 ; 


Bowyer e. Pritchard (1822). 11 Price, 103 ; Stephens e. 

3Prloe, 158 ; Cook v, Hosslyn 
(1859), 1 Gill. 167. Menti. Gore vTSowneT (1855). 3 W. R. 
430 ; Andrews v. Barnes (1888), 39 Ch. D. 138. 

• 7 — .] — See, generally, Interpleader, 

Vol. XXIX., pp. 446 et sm. 

95 . Injunction — ^To restrain distress or 

ejectment.] — A lessee proceeded against by eject- 
ment, & who has received notice from a claimant 
disputing his landlord’s title, not to pay him any 
more^ rent ; & hew been threatened with a distress 
by his landlord if he does not, cannot sustain an 
injunction in equity to restrain either the ejectment 
or the distress ; for he is not permitted by such 
means to bring his landlord’s title into dispute. — 
Homan r. Moore (1817), 4 Price, 5 ; 146 E. R, 
376. 

Annotation : — Mentd. Watson v. Lane (1850), 25 L. J. Ex. 
101. 

96. Interrogatories.] — The ct. will not 

grant an order for interrogatories to enable a 
tenant, withliolding possession of demised premises 
after the determination of the tenancy, to defend 
an action of ejectment brought by his landlord, by 
interrogating pltf. for the purpose of proving that 
the interest of the latter was leasehold, &. has 
also expired. — W allen v, Forrestt (1872), L. R. 
7 Q. B. 239 ; 41 L. J. Q. B. 96 ; 26 L. T. 290. 

.] — See, generally. Discovery, Vol. 

XVIII., pp. 218, 219, Nos. 1649-1067. 

97. Landlord claiming by title paramount.] — 
If B. claiming under A. let lands for a year to d. & 
die, & A. afterwards bring an ejectment against 0. 
C. cannot dispute the title of A. — Barwick d. 
Richmond (Yorks) Corpn. v, Thompson (1798), 7 
Term Rep. 488 ; 101 E. R. 1092. 

Annotation . — Distd. Doe d. Egromont v. Laugdon (1848), 
12 Q. B. 711. 

98. Lessor a lessee from Crown — Grant alleged 
to be void.] — A. who claims to hold lands under B. 
as a security for a debt cannot defend an ejectment 
against the assignees of B. after his bkpey., on the 
ground that the grant under which B. derives his 
title from the Crown is void. — D oe d. Biddle v. 
Abrahams (1816), 1 8 tark. 305, N. P. 

99. Possession relinquished by tenant — Entry 
under new agreement.] — II opcraft v. Keys, No. 
79, ante, 

too. Acceptance of new lease — Implied sur- 
render of old.] — When lessee for years accepts a 
new lease from his lessor, ho is estopped from saying 
that his lessor had not the power to make the new 
lease ; & as the lessor could not grant the now 
lease until the prior one had boon surrendered, the 
acceptance of such new lease is of itself a suiTender 
of the former one. Such surrender is the act of the 
law, & takes place independently of, & even in 
spitk of, the intention of the parties. — L yon v, 
Reed (1844), 13 M. & W. 285 ; 13 L. J. Ex. 377 ; 

3 L. T. O. S. 302 ; 8 Jur. 762 ; 153E. R. 118. 
Annotations: — Gonad. NickellB v. AtliornUjno (1817), 10 
O. B. 944. Eapld. WaliU v. HaUiln, [1893] 2 Ch. 75. 
Raid. Dow d. Hlli V. Fry (1845), 6 L. T. O. 8. 83 ; Caiman 
V. Hartley (1850), 9 C. B. 034 : Minos Uoyal SocletieB v, 
Magaay (1854), 10 Exch. 489 ; DavlHoii r. Gent (1857). 1 H. 
& N. 744 : K. V. Tyrone JJ. (1860), 2 L. T. 639 ; Grim- 
wood V. Moss (1872), L. R. 7 C. l\ 300 ; Phillips v. MiUer 
(1875), L. n. 10 C. P. 420 ; Fenner v. Blake, [1900] 1 Q. B. 
426; 8jrioant v, Nash (1903), 89 L. T. 112. Mentd. 
Word V. Lumley (1860), 29 L. J. Ex. 322 ; Oostler v, 
Henderson (1877), 2 Q. 13. D. 575. 

101. Possession obtained by stratagem.! — In 

an action for an Illegal distress for rent, deft.'s 
agent had let the premises to an agent of one under 
whom as landlord pltf. claimed ; such taking was 
a stratagem to obtain X)o 8 session of the premises 
the agent had given up the premises to his principal 
immediately after he had obtained posseBsion of 
them ; & the principal had put pl£f . into possession ; 
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Sect^ d.-^E8t<mpel as hetioeen landhrd and tenant: 
Stib-Bect. 1, A.f B. db 0>] 

no portion of the rent beyond the deposit on the 
lettai^ had been paid ; &> the title of ^tf.*s land- 
lord was better than that of deft. ; — aeld : pltf. 
wae estopped from denying that he was tenant to 
deft. — ^F arnham v, teORN (1860), 16 L, T. O. S. 
343. 

102. Inolosure of waste by tenant — Surrender 
of premises by tenant— Title of landlord to in- 
olosure.] — ^Where a tenant of premises from year 
to year incloses part of the wa^ opposite to the 
demised premises, & holds the same together for 
more than twenty years, paying no additional 
rent : — Held : such tenant on giving up possession 
of the demised premises is estopped from disputing 
his landlord’s title to the encroachments m^e by 
him from the waste. — ^A ndrews v, Hailes (1858), 
2 E. & B. 840 ; 1 O. L. B. 1034 ; 22 L. J. Q. B. 
409 ; 21 L. T. O. S. 161 ; 17 Jur. 021 ; 1 W. R. 
306 ; 118 E. R. 797. 

Annotationa .* — ^Elpld. Doo d. Croft v. Tldbury (1864), 14 
0. B. 304 ; A. -(5. v, Tomline (1877), 6 Ch. D. 750. Eefd. 
Klugsmlll V. Millard (1855), 11 Kxoh. 313 ; Borney v. 
Blokmore (1863), 8 L. T. 353 ; Latoiicho v. Pennick & 
Sloano (1865), 13 L. T. 161 ; A.-G. v. Tomline (1880), 15 
Ch. D. 160 ; Nosbltt v. Mablethorpe U. D. C., (1918] 2 
B. 1. 

103. Applicable to ejectment.] — Watson v. 
Lane, No. 87, ante. 

104. & trespass.] — The rule by which a 

tenant is estopped from denying the title of the 
landlord who let him into possession is applicable 
in an action of trespass as well as in ejectment. 

An eviction by title paramount puts an end to 
f K a semoie ; it must be an actual 

& nob a mere constructive eviction. — D elaney v. 
Pox (1857), 2 0. B. N, S. 708 ; 26 L. J. C. P. 248 ; 
29 L. T. 0. 8. 212 ; 21 J. P. 710 ; 140 E. R. 618. 
Anriotationa : — ^Reld, Accidental Death lusco. v. Mackenzie 
(1861), 6 L. T. 20 ; Undorhay v. Head (1887), 58 L. T. 
457. Mentd. Reece v. Stronsborg (1885), 54 L. T. 133. 

105. Demise by Joint tenant.] — Oowper v. Flet- 
cher, No. 915. post. 

106. Bankruptcy of landlord.] — Pltf. in 1887 
granted a lease of certain premises to deft. The 

f remises had belonged to pltf. since 1884, In 
886 pltf. was adjudicated a bkpt., & his dis- 
charge was granted conditionally upon his 
paying his creditors five shillings in the pound, 
which had not been paid. Pltf. sued deft, for 
arrears of rent under the lease, & deft, applied for 
security for costs of the action, or that the trustee 
in bkpcy. should be joined as pltf . : — Held : the 
fact that pltf. was an undischarged bkpt. was not 
a sufYlcienl ground for ordering him to give security 
for costs ; &> in this action deft, was estopped from 
setting up pltf.’s bkpcy. for any purpose. — C ook 
V. Whbllock (1890), 24 Q. B, D. 658 ; 69 L. J, 


Q.B.329; 62L.T.675; a8W.B.634i 6T*L,R. 
314, 0. A. 

ftall (1902), 18 T. li. R. 448. 


B. Landlord Having no Interest at Time of Demise. 

107. Whether tenant estopped.] — ^M abtaine v. 
Habdit (1565), 2 Dyer, 122 b ; 78 B. B. 268. 
Annotation : — Expld. Cooke v. Bloke (1847), 1 Exch. 220. 

108. .] — Palmer v. Ekins, No. 205, post 

109. .] — Alchornb V. Gommb, No. 133, 

post 

110. .1 — ^A. in May, 1823, demised premises 

to B. for eighty years, with a proviso for re-entry 
in case the lessee, his exors., etc., should exercise 
or carry on, or permit to be exercised or carried on, 
the business, amongst others, of a victualler or 
publican. B., in Nov. 1823, mortgaged to C., &, 
in June, 1829, the mtge. term was assigned to D., 
& ultimately became vested in E. After B. had 
assigned to C., & when he had no reversion, but a 
mere equity of redemption, he, by indenture, 
wanted an underlease for seventv-six years to 
F., with a proviso for re-entry 8imila<r to that 
contained in the original lease from A. Some of 
the mesne assignments were made subject to this 
underlease. 

In ejectment by the legal representatives of B. 
for a breach of the covenant in the original lease, 
in using the premises as a public-house or beer- 
shop : — Held: (1) the underlease granted by B. 
operated merely as a demise by estoppel, inasmuch 
as he had not at the time of making it, or since, 
any legal interest ; (2) the lessors of pltf., or the 
persons under whom they claimed, not being 
parties to the underlease, or to any of the assign- 
ments which recognised & referred to it, were not 
bound by any covenants contained therein ; 
(3) the payment to, k, acceptance by, E. of rent 
under the underlease by B. to F., merely created 
a tenancy from year to year ; & such tenancy was 
well determined by a notice to quit served upon 
the attorney of the administratrix of the person 
who had paid the rent to the lessors of pltf., k 
under whom deft, claimed. — Doe d. Prior v. 
Ongley (1860), 10 C. B. 26 ; 20 L. J. 0. P. 20 ; 
16 L. T. O. S. 434 ; 138 E. R. 11. 

111. .] — Cuthbertson V. Irving, No. 264, 

post 

112. Landlord never in possession.] — A 

tenant who has agreed in writing to hold premises 
at a certain rent may allege that the paHy with 
whom he made the aj^reement never had any 
interest in the premises, if such party was never in 
possession. Otherwise he cannot. — C hbttTaB v. 
Pound (1701), 1 Ld. Raym. 746 ; 91 E. R. 1400. 


108 i. Applicable to ejectment.] — Mo- 
BBSU Chundkr Biswas v. Gooro* 
OPiBBSAD Boss (1863), Marsh. 377 ; 2 
Hay. 473.— IND. 


Where title recUed in leaw .] — 

J : delta, were not eatopped by the 

lease under whioh they claimed from 
denying the power of the lesRor to 
lease, for the recitals professed to show 
what title he had. — Ltstbb v. Kirk- 
patrick (1866), 26 U. O. R. 217.— 
OAN. 

r. Tenant seitina up title in Crown.} 
— Deft, denied pltf.^ title & plead^ 
title in the Crown & a loa«»e or licence 
from the Crown : — held : pltf. bad no 
title, Sl deft. oo. was not estopped 
from disputing pltf.’s claim of title. — 
Carroll v. Empirb Limbbtond Co. 
(1919). 45 0. L. R. 121 ; 48 D. L. R. 
44 ; 15 O. W. N. 386.— CAN. 


t. .] — Smith V. Grbbn (1903), 

22 N, Z. L. R. 070.— N.Z. 


PART I. SECT. 8. SUB-SECT. 1,— B. 

107 1. Whether tenant estopped .] — 
Where a person is In possession of land 
under a good title, but, through the 
mutual mistaJee of himself 6c another 
person claiming title thereto, he accepts 
a lease from the latter of the lands tn 
dispute, he is not thereby estopped 
from setting up his own title in an 
action by tne lessor to obtain posses- 
sion of tne land. — H. v. Hall (1898), 6 
Exch. C. R, 145.— CAN, 


107 ii. .] — Ammu V. Rajia- 

KRIBHNA Sastri (1879), I. L. R. 2 
Mad. 226.— IND. 


107 iii. — .1 — R., who had posses- 
sion, but no title, let lands by parol to 
deft, tor a tonn of two yean, within 


whioh period R. by deed assigned the 
lands to pltf., who, before the expira- 
tion of the two years, demanded pos- 
session brom deft. Sc brought an eject- 
ment against him : — Held: deft, was 
estopped from denying the title of 
R., under whom pltf. derived. — Ward 
V. Ryan (1875), I. R. 10 C. L. 17.— IR. 

107 IV. .] — WOQAN V. DOYLS 

(1883), 12 L. R. Ir. 69.— IR. 

107 V. Effect of fraud.] — ^A. 

being in possession without title, B. 
represented himself to him as owner, 
when be was not. A., by writing, 
agreed to lease from B. for five years. 
This writing was signed by A. alone : 
— Held : in the droamstanoes A. oould 
dispute B.’s title on the grounds of 
fraud Sc misrepresentation. — ^L ynrtt 
V. Parkinson (1850), 1 C. P. 144. — 
OAN. 
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Sed* 8 . — Estoppel as between landlord and tenant : 

Sttb^seci. 1, C., D. <fc E.] 

126. Prior lease.] — ^Pltf, granted to deft, a 

lease of certain premises for twenty-one years from 
Sept. 20, 1854, ** subject nevertheless to an inden- 
ture of lease bearing date Oct. 10, 1847, & made 
between D. of the first part, J. D. & B. D. of the 
second part, & K. of the third part, whereby the 
said premises were demised to K. for a term of 
twenty-one years, determinable & subject to the 
covenants k ap'eements therein mentioned.” 
Deft, having paid rent under his lease. In an 
action of ejectment for breaches of covenant : — 
Held : deft, was estopped from setting up the prior 
lease. — Duke v. Ashby (1862), 7 H. & N. 600 ; 31 
L. J. Ex. 168 ; 8 Jur. N. S. 236 ; 10 W. R. 273 ; 
158 E. R. 610. 

127. Want of legal estate In reversion.] — 

As from the recitals in the assignment it appeared 
that the mtgor. had no legal estate in the reversion, 
the assignee was not estopped from setting up such 
want of legal title in the mtgor. as a defence to the 
action. 

An estoppel arises when a man by his own aver- 
ments in a deed is shut out from showing what the 
real state of affairs is at the time of making the 
deed. A deed cannot operate by estoppel if it 
shows the real state of things existing at the time 
it was made (Martin, B.). — Saunders v. Merry- 
weather (1865), 3 II. & 0. 902 ; 35 L. J. Ex. 
116 ; 30 J. P. 265 ; 11 Jur. N. S. 055 ; 13 W. R. 
814 ; 169 E. R. 790. 


D, Where Title of Landlord Determined* 

^ 128. Tenant not estopped.] — Tenant may show 
his landlord’s title at an end, in ejectment brought 
against him by the landlord. — Doe d, Jackson v* 
Ramsbotham (1815), 3 M, & S. 610 ; 105 E. R. 
704. 


Ayinofations : — Distd. Doe d. Coloniere v. Whitroe (1822), 
Dow. & Hr. N. P. 1. Reid. Gravenor t?, WoodhouBo 
». 1 Hlnfir. 38. 


(1822) 

129. .] — A deft, in ejectment, who has 

{ )aid rent to tlie lessor of pltf., may show that his 
andlord, pending the term, sold his interest in 
the premises. — Dob d. Lowden v. Watson (1817), 
2 Stark. 230, N. P. 

Annotaiions Claridgo v. Mackonzio (1842), 4 Mar. 

& G. 143. Mentd. Fox V. Waters (1840), 12 Ad. & El. 4 3. 

130. .] — Dob d. Colbmbre v. Whitroe, 

No. 146, post. 


131. . 1 — Neave V. Moss, No. 147, jiosL 

132. — ^ — .] — Covenant for non-payment of 
rent, stating that pltf. Ac his wife, since deceased, 
demised certain premises to deft, for years, 
reddendum to pltf. & his wife £24 per annum & a 
covenant to pay the rent to pltf. & his wife. 
Averment that on, etc., the wife died, & that 
afterwards, to wit, on, etc., £24 of the rent afore- 
said became due & in arrear to pltf. By the lease 
set out on oyer it appeared that the reddendum 
was to the husband & wife, & the heirs of the wife, 
& the covenant to pay rent was in the same form. 
Plea, that the premises were the estate of the wife, 
& that pltf. had nothing in them but in right of 
his wife ; that on, etc., she died without issue, 
leaving J. A. her heir, whereupon all the estate of 

S ltf. ceased, & J. A. threat-ened to enter & eject 
eft., unless ho attorned, whereby he was com- 
pelled to attorn, & become tenant to J. A. 


Held: plea was good, for some interest having 
passed bv the lease from pltf. ^ his wife, it could 
not work by estoppel, & deft, was therefore 
entitled to show that pltf.’s interest had ceased. — 
Hill v. Saunders (1825), 4 B. C. 529 ; 7 Dow. 
& Ry. K. B. 17 ; 4 L. J. O. S. K, B. 2 ; 107 B. R, 
1167. 

Annotation : — Mentd. Jones e. Clarke (1842), 3 Q. B. 194. 

133. .] — I think this is an extremely clear 

case. The rule applicable to it nas been long since 
established, viz. that a tenant cannot dispute the 
title of his landlord at the time of the demise, 
although he may show that such title had after- 
wards determined ; & that rule has never been 
disputed or departed from (Best, 0. J. ). — ^Alchorne 
V. GOMMB (1824), 2 Bing. 64 ; 9 Moore, C. P. 130 ; 
2 L. J. O. 8. C. P. 118 ; 130 E. R. 225. 

Annofationa: — Distd. Hill v. Saunders (1824), 2 Bing. 112. 

Refd. Dyer v. Bowley (1824), 2 Bing. 94 ; Gravenor v, 
Woodhouso (1824), 9 Moore, C. P. 148 ; Gregory v. Doidge 
(1826), 11 Moore, 0. P. 394. Mentd. Pope v, Blgg*» (18^), 
9 B. & O. 245 ; Johnson r. Jones (1839), 9 Ad. & El. 809. 

134. .] — Deft., after being let into 

possession of certain premises by P., & paying rent 
to him, paid one quarter’s rent to pltf. to whom P. 
had agreed to demise the premises for a long term. 
In an action by pltf. for the succeeding quarter’s 
rent : — Held : deft, might show that the agreement 
between P. & pltf. was put an end to, the rent 
had been paid to P. — Brook v. Biggs (or Briggs) 
(1836), 2 Bing. N. C. 572 ; 1 Hodg. 462 ; 2 Scott, 
803 ; 5 L. J. 0. P. 143 ; 132 E. R. 223. 

185. .] — The law is, that if a person takes 

possession of premises as tenant to another, the 
tenant acknowledges his landlord’s title to the 
demised premises, k cannot afterwards be allowed 
to dispute it unless it be expired (Tindal, C.J.). — 
Doe d. Colnaghi v. Bluck (1838), 8 0. & P. 464, 
N. P. 

136. .] — Doe d. Higginbotham v. Barton, 

No. 212, post. 

137 . — Whei'e, in an action by a landlord 
against his tenant for use &: occupation, the tenant 
offers in evidence a document showing that the 
landlord’s title has ceased, the document is 
admissible, because the property has passed to 
another who has a right to sue him for the same use 
& occupation. But when it appears, that, under 
the document in question, the property would have 
passed from pltf. before the time of the use & 
occupation for which he sued, the document is not 
admissible, on the usual legal maxim, that a tenant 
cannot deny his landlord’s title. 

A tenant may not deny his landlord’s title. — 
Agar v. Young (1841), Car. & M. 78, N. P 

138. .J — A tenant, sued for use & occupa- 

tion of premises by the landlord of whom he took 
them on lease, is at liberty to show that the latter’s 
title expired during the tenancy, even though the 
tenant continued to enjoy or occupy the premises 
for the whole term, without being subjected to any 
eviction from the real owner. — Mountnoy v. 
OOLTAER (1853), 1 E. & B. 630; 22 L. J..Q. B. 
124 ; 20 L. T. O. S. 277 ; 17 J. P. 132 ; 17 Jur. 
503 ; 1 W. R. 179 ; 118 E. R. 573. 

Anndaiiona : — ^FoUd. Serjeant v. Nash, Field (1903). 72 
L. J. E. B. 630. Rdfd. Re Emery Sc Barnett (1858), 4 
G. B. N. 8 423 ; 11. v. Birmingham Overseers U861), 1 
B. Sc S. 763. Montd. Leidomann v. Schultz (1853), 14 
O, B. 38 ; Foster v. Smith (1866), 18 C. B. 156 ; Schroder 
V. Ward (1863), 13 C. B N. S. 410 ; Howorth v. SutoUfle, 
[1895] 2 Q. B. 358. 
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128 i. Tenant not estopped.]'— D oe d. 
HaRR V. Watson (184D» 4 U. O. 11. 
398.— CAN. 


128 ii. .] — Land hud boon 


granted to pltf.’s wife, & during her lug that pltf.’s title had 
lifotimo he had allowed deft, to occupy. Kobertson v. Bannerman 
She afterwards died without havmg U. C. R. 80^. — CAN. 
had children. Sc pltf. brought eject- 
ment i^Reld : ho oonld not recover, 128 Ui. .] — ^Patterson r. Smith 

for deft, was not estopped from show- (1877), 42 U. C. R. 1. — CAN. 


expired. — 
(1859). 17 
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1S9. .] — Lakofobd V, Selmbs, No. 144 

post. 

140. ,] — It is clear law that though a 

tenant cannot deny the title of his landlord to deal 
with the premises, he may prove that the title 
has determined (Coluns, M.K.). — Seirjeant v. 
Nash, Field & Co., [1903] 2 K. B. 304 ; 72 L. J. 
K. B. 630 ; 89 L. T. 112 ; 19 T. L. R. 510, O, A. 
Anr^ion Rsfd. Works Comrs. r. Hull. [1922] 1 K. B. 

141. After expiration of tenancy.] — In eject- 
ment by landloM against tenants, whose lease is 
expired, the latter is not barred from showing that 
his landlord’s title is expired. — England d. 
Syburn 17. Slade (1792), 4 Term Rep. 682 ; 100 
E. R. 1243. 

Annotations Doo d. Colemere v. Whltroe (1822). 

Dow. & Ry. N. P. 1. FoUd. Fenner t?. Duplock (1824), 2 
Bing. 10 Consd. Doe d. Palmer v. Andrews (1827), 4 
Bing. 348 ; Claridge v. Mackenzie (1842), 4 Man. & Q. 
143. BeU. Gravenor v. Woodhouse (1822), 1 Bing. 38; 
Philips V. Robinson (1827), 4 Bing. 106 ; Doe d. Hammond 
V. Cook (1829), 6 Bing. 174; Pluck v. DIgges (1831), 6 
Bll. N. S. 31 ; M‘Quoen v, Meade (1873), 28 L. T. 768. 
Mentd. Wilson t>. Allen (1820), l Jac. & W. 611. 

142. Life tenancy of landlord.] — (1) A 

lessee for years covenanted to pay the rent to the 
lessor, his heirs & assigns, & also to deliver up 
possession of the demised premises at the expira- 
tion of the term, to the lessor, his heirs & assigns. 
In an action of ejectment brought by the devisee 
of the lessor against the assignee of the lessee, 
after the expiration of the term, to recover 
possession of the premises : — Held : the assignee 
was not estopped by sucli covenant by showing 
that the lessor was only tenant for life of the 
premises demised. 

(2) A judgment recovered by deft, in a former 
ejectment, is admissible in evidence against the 
lessor of pltf. on the trial of a second ejectment, 
where the lessor of pltf, & deft, are the same parties. 
— Doe d. Strode v. Seaton (1835), 2 Cr. M. &> R. 
728 ; Tvr. & Or. 10 ; 1 Gale, 303 ; 5 L. J. Ex. 73 ; 
150 E. R. 308. 

Annotations: — As to (1) Consd. Weeks v. Birch (1893), 69 
L. T. 759. As to (2) Reid. Barrs v. Jackson (1842), 1 
Y. & C. Ch. Cas. 585. 

143. Prior renunciation of landlord’s title — 
Necessity for.] — In an action for use & occupation, 
where deft, has come in under pltf., he cannot show 
that pltf.’s title had expired, unless he solemnly 
renounced pltf.’s title at the time & commenced a 
fresh holding under another person. — BALiij v. 
Westwood (1809), 2 Camp. 11, N. I'. 

Annotations: — Distd. Ncave v. Moss (1823), 1 Bliig. 360. 

Consd. Doo d. Palmer v, Andrews (1827), 4 Bing. 348 ; 
Doe d. Manton v. Austin (1 832), 2 Moo. & S. 107 : Clarldgo 
v. Mackenzie (1842). 4 Man. & G. 143. Dbtd. Mount iioy 
V. Collier (1853), 1 E. & B. 630. 

144. Fresh tenancy with adverse claimant — 
Necessity for.] — Balls v. Westwood, No. 143, 
ante, 

— .] — ^A. pa^ rent to B., a termor by 
whom A. was not originally let into possession, 
A.’s possession having been derived from C., imder 
a demise from E., a prior owner of the term. After 
the expiration of the term. A., not knowing that 
the term had expired, enters into a parol agreement 
with B. for a tenancy, &, under such agreement, 
pays rent to B, A. is not estopped from showing 
that B.’s title had expired. Such agreement is 
not equivalent to a fresh letting into possession. — 


CrAHmoB t). MA.CKBHZIB (1842), 4 Man. & G. 143 j 
4^Scott, N. B. 796 ; 11 L. J. 0. P. 72 ; 134 E. B. 

146. Against rsvaraloner ot tenant for life — 
Having same interest.] — ^A tenant may show his 
landlord’s title at an end, in ejectment brought 
against him by the landlord, but where ejectment 
was brought by the reversioner whose interest 
was the same ^ that of the tenant for life, & the 
tenant had paid rent to the reversioner ; — Held: 
he could not show that the reversioner’s interest 
was at an end ; but he might show some prior 
title in the person under whom he claimed to hold* 
— Doe d. Colemere v, Whitroe (1822), Dow. Sc 
Ry. N. P, 1. 

Anni^alion :—Coixnd, Doe d. Egremont v. Longdon (1848), 

12 Q. B. 711. 

147. Claim by title paramount — Acquiescence of 
landlord.] — In 1784, a tenant for life, who had a 
power to lease for twenty-one years, leased for 
lifty-three years to deft, who, in 1813, nine years 
after the deatli of tenant for life, underlet to pltf., 
ten years after the death of tenant for life, the 
remainderman, after giving to pltf. & deft, notice 
to quit, granted pltf. a new lease', Sc received the 
rent thereon for six years ; at the end of which 
time deft, who had acquiesced in the transaction, 
during the interval, distrained on pltf. for six 
years’ rent ; — Held : after this acquiescence, pltf. 
might, in an action of replevin, plead non tenuU 
to deR.’s avowry under the lease which pltf. 
accepted from him in 1813. 

It is perfectly true that a tenant cannot be 
permitted to impeach the validity of his landlord's 
title but he may show that it has expired (Park, J. ) 
— Neave r. Moss (1823), 1 Bing. 360 ; 8 Moore, 

C. P. 380 ; 2 L. J. O. 8. C. P. 25 ; 130 E. H. 145. 

148. Admission by landlord.] — G. demised pro 
mises to D., who entered Sc paid him rent. During 
the term, a third party, T. disputed G.’s title, Sc 
they agreed to bo bound by the opinion of a 
barrister, who decided in T.’s favour. (>. there- 
upon delivered up the title deeds, Sc pennittod 
T.’s attorney to tell D., tlie tenant, that he must, 
in future, pay the rent to T. as his landlord. D. 
then paid rent accordingly ; but G. afterwards 
distrained upon him for the same rent. On 
replevin, avowry, & plea in bar stating above 
facts ; — Held : G.’s claim of title as landlord to 

D. had expired ; his conduct amounted to an 
admission of that fact ; AD. was not estopped 
from alleging it. & G. was estopped from setting 
up his relation of landlord against D., having 
himself induced D. to pay r(*nt to anf>ther pei'son. 
— Downs v . Cooper (1841), 2 Q. B. 256 ; 1 Gsl. 
Sl Dav. 573 ; 11 L. .T. Q. B. 2 ; 0 Jur. 622 ; 114 

E. K. 100. 

Anmtiaiion : — Befd. Roberts v. HbaUess (1858), 1 F. Sc F. 

139. 

E, Tenant claiming Title in Himself, 

149. Whether tenant estopped.] — Anon. (1586), 
Gouldsb. 63 ; 76 E. R. 990. 

160. •] — Tenant <‘annot set up a title 

against his landlord. — ^Wilson v, Townshend 
(Lord) (1796), 2 Ves. 693 ; 30 E. R. 840, L. C. 
Annotations: — Mentd* Robinson v. Whoolwiight (1856), 6 

Do G. M. & a. 536 ; Warren v. Rudall, Ex ». Godfrey 

(1860), 1 John. & H. 1 ; Aston v. Wood (1874), 43 L. J. 


1411. After expiraiion of tenancy,]-- lessor: — Held: deft, was estopped. — disputing his landlord's title, applies 
Deft. In Dec. 18o3, took a lease lor five McKinnon v, McKinnon (1o« 6), 2 whore the tenant yields possesion 
years from H. After expiration of the P. E. I. 279.— CAN. under pressure althoi^b the eviction 

lease H. conveyed the land to K., to is not actually compelled by forw or 

whom deft, paid rent. K. In Dec. a. Claim by iiUe paramount ,] — The litigation. — Clarkk r. Spiniw (1906), 
1876, conveyed to pltf., who brought rule that a tenant, who has been 6 8. R, N. 8. W. 653 ; 28 N. 8. W . W. N. 
an action of ejectment. Deft, dls- evloted by title paramount. Is not 210. —AUS. 
puted the title of H., the original estopped in an action for rent from 

J. — ^VOL. XXZ. 
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Bed* B*~Ed0ppel as behoeen IdndZord and tenant 
Bvb-eed. f, F., F*, a> H. /. (a),] 

Ch. 716 ; Re Vawlon*^ TrustR (1884), 28 Ch. D. 124; Re 
OhOAhiun, Cayendifib t>, Dftcre (1886), 81 Chu D. 466 ; 
Harlev. Jannan <1885), 13 K. 610. 

151 , Lease of herbage & pannageO — A 

man seised of lands in fee took a lease by indenture 
of the herbage & pannage of the same land ; — 
Held : no estoppel to him to claim the freehold. — 
Pleadal’s Case (1679), 2 Leon. 169 ; 74 E. E. 
441. 

Armotatione : — CoBSd. CJowper v, Fletcher (1866), 6 B. & S. 
464. Held. Rawlyns’B <>86 (1588). 4 CJo. ^p. 62a ; 
Sutton’s Case (1689), Cro. Eli*. 140. Mentd. R. v. 
Inaersall (1693). Oo. Eliz. 309 ; Magratb v. Hardy (18381, 
4 Bing. N. C. 782. 

152 . During currency of tenancy — Exist- 

ence of tenancy established.] Evidence of the 
existence of a tenancy is conclusive in favour of 
the landlord’s title ; &, after such evidence, to the 
satisfaction of a jury, the tenant cannot be'allowed 
to prove even a title in himself to the premises in 

a uestion, during any part of the time covered by 
^^e tenancy. — D oe d. Humphrieys v, Hawkes 
(1826), 4 L. J. O. R. K. B. 210. 

158 . While possession retained.] — Upon 

an information to set aside a lease for ninety-nine 
years of charity lands, defts., the lessees, set up a 
title adverse to the lease : — Held : there was no 
ground for the defence ; but the ct. was of opinion, 
that, if the merits had been otherwise, defts. were 
estopped, & could not dispute the title, while they 
retained the possession. — A.-O. v. IIotham (Lord) 
(1827), 8 Buss. 416 ; 38 E. R. 631, L. C. 

154 , After expiration of tenancy,]- 

Where a person, having possession of land under a 
good title became tenant, & paid rent to a stranger ; 
— Held : he was not estopped after his tenancy was 
determined & before he had given up possession 
of the premises, from setting up his own prior title 
in an action of ejectment by his lessor. — ^A cci- 
dental Death Insurance Co. v, Mackenzie 
(1861), 5 L. T. 20 ; 9 W. R. 783. 

155 . Claim by occupancy.] — Hawksbeb v. 

Hawksbee, No. 180, post, 

156 , Entry by leave of party In possession.] 

— Lessor of pltf. being in possession of a house «fc 
premises, deft, asked leave to get vegetables in the 
garden ; &, having obtained the keys for this 
purpose, fraudulently took possession of the house, 
& set up a claim of title i—Held : having entered 
by leave of the party in possession, she could not 
defend an ejectment, but was bound to deliver up 
the premises before she proceeded to contest the 
title. 

A mere licencee !&:, in this respect, on the same 
footing as a tenant, — D oe d. J oiinson v, Baytup 
( 1835), 3 Ad. & El. 188 ; 1 liar. & W. 270 ; 4 Nev. 
& M. K. B. 837 ; 4 L. J. K, B. 263 ; 111 E, R. 
384. 

Annotations : — Gonsd. Doo d. Bailey v. Foster (1846), 3 C. B. 
216 ; Accidental Death Insoe. r. Mackenzie (1861), 5 L. T, 
20 ; Ford v. Ager (1863), 2 New Rep. 366. Expld. 
Taoman v. Henman, [1893] 2 Q. B. 168. Befd. Doo d. 
Poole V. Errlngton (1836), 2 Har. & W. 448. 

157. Possession through former tenant of 

landlord — Attornment of such tenant — Attornment 
obtained by fraud.]—(l) An agreement to let 
certain premises for a specific period at a sum of 


£10 does not require a stamp, inasmudi as the 
matter of it cannot be looked upon as of the value 
of £20 or upwards, within Stomp Act, 1816 (c, 184), 
sched. part 1. The subject matter of such an 
agreement is the rent not the value of the occupa- 
tion. 

(2) In ejectment, the lessor of pltf, claimed as 
devisee of A., deft, claimed as heir at law of A., 
but had come into possession by agreement with 
B., who was originally tenant to A., but had 
attorned to the lessor of pltf. ; — Held : deft, was 
estopped from disputing the title of the lessor of 
pltf. Semble : alHer if B. had attorned to the 
lessor of pltf. in consequence of a fraudulent 
misrepresentation by him. — Dob d. Marlow v, 
Wiggins (1843), 4 Q. B. 367 ; 3 Gal. & Dav. 604 ; 
12 L. J. Q. B. 177 ; 7 Jur. 529 ; 114 E. R. 937. 

Annotations: — As to (2) Consd. Swlnfen v. Bacon, Swlnfen 
e. Lewis (1861), 6 L. T. 83 ; Carlton v. Bowcock (1884), 61 
L. T. 659. Reid. Accidental Death Insoe. v, Mackenzie 
(1861), 6 L. T. 20. 

158. ,] — Where A. mortgaged land, of 

which B. was in possession, to C., & B. acquired title 
to the land, as against the mtgor., by adverse posses- 
sion for twenty years, & then sold to F. in fee, & by 
agreement continued in possession as tenant to F., 
& C., who claimed under a ratge. in respect of which 
interest had been paid within twenty years from 
the time of action brought, paid B. £6 to give up 
possession : — Held : C. was not estopped in eject- 
ment brought by F. from setting up his title 
acquired through the mtge. — Ford v, Ager (1863), 
2 H. & C. 279 ; 2 New Rep. 366 ; 32 L. J. Ex. 
269 ; 8 L. T. 646 ; 9 Jur. N. S. 804 ; 11 W. R. 
1073 ; 169 E. R. 117. 

Annotation : — Mentd. Hemming v. Blanton (1873), 42 
L. J. O. P. 168. 

F. After Attornment hy Tenant, 

159. Whether tenant estopped.] — Avowants 
proved an attornment made by pltf., after eject- 
ment brought against him seven years before the 
commencement of the replevin suit, during which 
seven years it did not appear that rent had been 
demanded. Pltf. offered to prove a feoffment to 
himself by the person under whom avowants 
claimed, & certain letters from that person con- 
taining expressions adverse to avowants’ claim ; 
which evidence having been rejected, on the ground 
that pltf. could not be permitted to dispute his 
tenancy after an attornment, the ct. granted a new 
trial. 

Of the general rule of law, that a tenant shall 
not be allowed to question the title of his landlord 
where he has originally received possession from 
him & has paid him rent, there is no doubt. It 
always furnishes a strong primd fade case : but 
to tlie generality of this rule there are exceptions ; 
for, although on the one hand the general rule is 
most wise & politic, in not allowing a tenant lightly 
to use to his landlord’s detriment that title the 
possession of which he has entrusted to him, so on 
the other it is most just so far to guard the tenant, 
that he may not be carelessly put into the hazardous 
situation of paying his rent twice over, & being 
put to the trouble & expense of an action to recover 
that which he may have been compelled to pay. 
Payment of rent, in all cases, furnishes a strong 
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168 I. Whether tenant estopped — Pos- 
session through former tenam of land- 
lord,] — Deft, obtained possession of 
land from pltf.’s tenant, by repre- 
senting that he had the title to it, Sc 
threatening to eject the tenant .* — 
Held: deft, was estopped from dis- 
puting the landlord’s title, setting 


up an adverse title In himself. — D oe 
d. Bubs v, Estey (1857), 3 All. 489. 

—CAN. 

PART I. SECT. 8, SUB-SECT. 1.— F 
159 i. Wliether lenant estopped,] — The 
rule as to a tenant not bemig permitted 
to deny the landlord’s title applies only 
where the tenant obtained possession 
from the landlord. Where a person 


having been in possession is persuaded 
to attorn under droumstanoes which do 
not warrant it, he may show that the 
rent was paid without sufficient 
ground. — Dauphinais v, Clark (1886), 
5 Man. L. R. 226.— CAN. 

159 ii. .) — Lal Mahomed r. 

K:allandb(1885), I. L. R.llCalo.519. 
— IND. 
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presumpMon agjEiizist the teniuit, A; it is always a 
fipood primd facie case for the landlord : but that 
is also open to explanation ; for where it has been 
paid under a misrepresentation, the tenant is not 
estopped from resisting further payment, after 
discovery of the mistake (Pakk, j.). — Gravenor 
V. WOODHOTTSE (1822), 1 Bing. 38 ; 7 Moore, O. P. 
289 ; 130 E. R. 10 ; eubaequent proceedings (1824), 
2 Bing. 71. 

Annotations: — Oonid. Cornish v. Searell (1828), 8 B. & C. 

in ; Cooper v. Blandy (1834), 3 L. J. C. P. 274. Ee!d. 

Doe d. Linsey Edwards (1836), 6 Nev, & M. K. B. 633 ; 

Downs V. Cooper (1841), 2 Q. B. 266 ; Mountnoy v. Collier 

(1853), 17 Jnr. 603. 

160. .] — Cornish v. Searell, No. 29, ante. 

161. Adverse claim by third party.] — N., 

having no title to certain premises, let them by 
parol, & received rent. Afterwards another 
claimant, B., demanded the rent ; & N., being 
satisfied with B.’s title, informed his tenant, 
in B.’s presence, that he had given up the 
premises to B. who was now the landlord, A 
that the rent was thenceforth to be paid to B. 
The tenant acquiesced ; & when B. demanded the 
next quarter’s rent, paid part of it on account : — 
Held : the tenant could not afterwards set up the 
title of a third claimant who had demanded rent, 
but had taken no step to eject him ; no deception 
by any of the parties having been suggested. — 
Hall v, Butler (1839), 10 Ad. & El. 204 ; 2 
Per. & Dav. 374 ; 8 L. J. Q. B. 239 ; 113 E. R. 
78. 

Annotation : — ^Expld. Jew v. Wood (1841), Cr. & Ph. 185. 

162. Attornment in Ignorance of disputed 

title.] — Pltf. who had occupied lands under A., 
upon A.’s death entered into an agreement to pay 
rent to deft., & paid la, as an acknowledgment of 
his title, being ignorant that it was disputed. It 
turning out afterwards that deft, had no claim to 
the property : — Held : pltf. might dispute deft.’s 
title in a plea of non tenuit in replevin. — Gregory 
V. Doidge (1826), 3 Bing. 474 ; 11 Moore, C. P. 
394 ; 4 L. J. O. S. C. P. 159 ; 130 E. R. 696. 
Annoiaiiona : — Conid. Doe d, Plevln v. Brown (1837), 7 Ad, 

& El. 447 ; Jew v. Wood (1841), Cr. & Ph. 185. Folld. 

Claridge v. Mackenzie (1842), 4 Man. & G. 143. Befd. 

Doe d. Linsey v. Edwards (1836), 6 Nev. & M. K. B. 033. 

163. Interpleader by tenant.] — Upon 

the death of a landlord, the tenant, in ignorance 
of the rights of the parties, attorned & paid I'ent 
to A., who claimed as devisee. The right of A. 
to the property was afterwards disputed by B.,the 
heir : — Held : the tenant might maintain a bill of 
interpleader against A. & B. — Jew v. Wood (1841), 
Cr. & Ph. 185 ; 10 L. J. Ch. 261 ; 5 Jur. 954 ; 41 
E. R. 461, L. C. 

Annotationa : — Mentd. Crawford v. Fisher (1842). 1 Hare, 

436 : Watts v. Hammond (1855), 25 L. T. O. H. 39; 

Moaiorv. Talbot (1857), 27 L. J. Ch. 165. 

164. Attornment by former tenant.] — Doe d. 
Marlow v. Wiggins, No. 157, ante . 

165. Attornment obtained by misrepresentation 
or fraud.] — Williams v. Bartholomew, No. 188, 
poaU 

-.] — Doe d. Marlow v. Wiggins, No. 

167, ante. 


Q, Estoppel hy Heed, 

See Estoppel, Vol. XXI., pp. 240, 256, 262, 267, 
276, 281, Nos. 743-747, 76(), 803-805, 831, 832, 
867, 924, 969-073, 976. 

H, Estoppel hy Veibal or Writie^x Statement. 
Verbal statements.] — See Estoppel, Vol. XXI., 
pp. 310, 311, 313, Nos. 1140-1142, 1162. 

Written statements.] — See Estoppel, Vol. XXI., 
pp. 319-324, Nos. 1187-1213. 

/. Admiaaion of Landlord's Title — Whai Amounta 
to. 

(a) Payment of Rent. 

167. Evidence of landlord’s title — Prlmft facie 
evidence.] — Payment of rent is primd facie evidence 
of title in the landlord. — D oe d. Clun (Bailiff A 
Burgesses) v. Clarke (1809), Peake, Add. Cas. 
239, N. P. 

168. .] — In an action by the rever- 

sioners of a copyhold estate, for an injury to their 
reversion, pltfs. proved the payment to them of 
rent by the tenant ; deft, proved the surrender to 
A admittance of third parties to tlie estate in 1 821 : 
— Held : the payment of rent was sufficient primd 
facie evidence of the reversion being in pltfs. A 
the surrender proved by deft, did not cast the 

of proof upon pltfs. to show a reconveyance of the 
estate to them. — D atntry v . Brocklehurst 
( 1848), 3 Exch. 207 ; 18 L. J. Ex. 57 ; 12 L. T. 

O. S. 293 ; 164 E. R. 817. 

169. Rebuttable.] —Tn replevin proof 

of payment of rent to the avowant is primd facie 
evidence iliat he is the owner of the land. 

But in a case wh(‘r(‘ pltf. did not originally 
receive the possession of the land from the avowant, 
it is competent to pltf. to rebut the title of the 
avowant by si lowing iliat h(‘ paid rent under 
circumstances which did not entitle the avowant 
to the rent, A such evidence may be given on the 
issue non tenuit modo et forma. — Rogeub v. 
Pitcher (1815), 6 Taunt. 202 ; 1 Marsh. 641 ; 
128 E. R. 1012. 

Annotationa : — Reid. Taylor r. Zamlna (1810), 0 Tamit, 
524 ; Doo V. liudflon (1822), 1 Dow. U lly. K. B. 243 ; 
Gravonor v. WootlhouHo (1822), 1 Blrur. 38 ; A.-G. v. 
Hotham (T823). Turn. & It. 209 ; Grofirory v. Doidffo (1820), 
3 Blnif. 474 ; HarriP v. Bookor (1827), 5 L J. (). S. C. P. 
92 ; Cornish v. SoarolJ (1828), 8 B. & (’. 471 ; Cooper v. 
Blandy (1834), 1 Bing. N. C. 45 ; Allason v. Htark (1838), 
1 Por. & Dav. 183 ; Jew r. Wood (1841), Cr. & IMi. 185 ; 
C’lorldgre v. M'KorizIo (1842), 4 Sc(»ft. N. li. 790 ; Doo d. 
Lord V. Cragro (J848), 0 C. B. 90; Carlton v. Bowoock 
(1884), 51 L. T. 659. 

170. ,] — Gravenor v. Wood- 

house, No. 159, ante, 

171. .1 — T. holding pictures of 

P. , as a security for an alleged debt, hired rooms 
of pltf. in which to deposit them. P. having died, 
defts., his administrators, conto8t<*d T.’s claim by 
a suit in Chancery. I’ending the suit, in order 
to prevent the pictures from being distrained, they 
petitioned the ct. to satisfy pit f.’s rent out of 
certain funds paid into ct. in the course of the 
cause. T.’s claim having been disallowed by the 
ct., the pictures wore ordered to bo delivered to 


PART I. SECT. 8, SUB-SECT. 1.— 
L (a). 

1671. JffvidoTwe of landlord*8 title — 
Primd facie evidence ,] — A tenant let 
into possession by a person claiming 
rent cannot dispute the title of snob 
person ; nor if let into possession by 
a third x>erson, A having aoknowiedired 
the title of A agreed to pay rent to 

8 1tf., can he afterwards compel him 
J prove his title. — S mith v. Mode- 
LAXD (1862). 11 C. P. 387.— CAN. 


167 li. .) — After a convey- 

ance of land made by a person of un- 
sound mind, a tenant for years of the 
land paid rent to the firranteo : — Held : 
after the death of the tenant, bis widow 
was estopped by the payment of rent 
from den^ng the title of the grantee. 
— Doe d. Hickman v. Kino (1808), 1 
Han. 330.— CAN, 

167 ill. .J — Bank of Mo.v- 

treal V. Gilchrist (1881), 6 A. it. 
659.— CAN. 


167 iv. .) — Vahudkv Daji 

V. Babaji llANU (1871), 8 Bom. A, C. 
175.— IND. 

109 1. PebuttabU.]-^ 

Banek Madhxjb Ohosb V, Thakoor 
Dobs Mundul (1866), B. L. R. Sup. 
Vol. 688 ; 6 W. IL (Act X.) 71.— IND. 

169 li. .) — Jbsino- 

BHAi V. IIatajt (1879), 1. L. li. 4 Bom. 

79.— IND. 

A A 2 
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Seal, 8 . — Estoppel as between lanAlmd and tenant: 

St^^sect, h (g), (6), (c) <fc id).] 

deft8.» who, in order to obtain them, paid rent to 
the time of delivery : — Held : these circumstances 
did not constitute defts. tenants to pltf . 

There are cases in which such an implication 
fof the existence of a tenancy] would arise from 
the payment of rent but eveiw such implication 
is li^le to be rebutted. , , . The mere payment 
of rent ■will not of itself constitute a tenancy 
(Best, C.J.).-~Strahan v. Smith (1827), 4 Bing. 
91 ; 12 Moore, C. P. 289 ; 6 L. J. O. S. C. P. 96 ; 
180 E. B. 703. 

172. ,] — Knight r. Cox, No. 

180, post. 

173. .] — Where the only 

evidence of a tenancy is" payment of rent, the 
person paying is in all cases at liberty to explain 
the payment, &> to show on whose behalf it was 
received. — Doe d. Harvey v. Francis (1837), 2 
Mood. & B. 67, N. P. ; subsequent proceedings^ 
sub nom. Francis v. Doe d. Harvey (1838), 4 
M. & W. 331, Ex. Ch. 

Annotation: — ^Refd. Doe d. Bailey v. Foster (1846), 3 C. B. 

215. 

174. Payment to agent of landlord — 

Principal not disclosed.] — The payment of rent by 
a tenant to an authorised agent, who pays over 
the rent to his principal, is evidence as against the 
tenant of the principal’s title, although the agent 
do not disclose his principal’s name at the time. 

Where A. had paid rent to B., the agent of C. &. 
D., & the property for which the rent was paid 
was subsequently conveyed to C. & E., &; A. still 
paid the rent to B., but was not informed by the 
latt-er of the change, & B. paid over the rent to 
0. & E. ; — Held : the payment so made was 
some evidence of the title of 0, & against E. to the 
property, &, under such circumstances, there was 
no necessity in an action of replevin by A. against 
parties claiming under 0, & E. for the proof of the 
conveyance to C. & E, — Hitchinos v. Thompson 
(1860), 6 Exch. 60 ; 10 L. J. Ex. 140 ; 155 E. B. 
20. 

Annotations : — Consd. A.-G. v. Stephens (1855), 6 De G. M. 

Sc G. 111. Rexd. Carlton v. Boweock (1884), 51 L. T. 

659. 

175. ,] — Where pltf. in ejectment 

claimed that deft, was estopped by payment of 
rent from disputing his title : — Held : deft., who 
alleged receipt of rent by pltf. as collector, was 
entitled to defend on the merits in the ordinary 
course & the ct. was wrong in allowing judgment 
to be signed by pltf. under B. S, ('., Ord. 14. — 
Jones v. Stone, [1894J A. C. 122; 63 L. J, P, C. 
68; 70 L. T. 174; 6 B. 437, P. 0. 

176. .1 — Deft, enclosed a small piece of 

waste land by the side of a public highway, & 
occupied it for thirty years without paying any 
rent ; at the expiration of that time, the owner of 
the adjoining land demanded Qd, rent, which deft, 
paid on three several occasions. In ejectment ; — 
Ileld : this, in the absence of other evidence, was 
conclusive to show that the occupation of deft, 
began by permission, & entitled pltf. to a verdict. 
— Doe d. Jackson r. Wilkinson (1824), 3 B. & C. 
413; 6 Dow. & By. K. B. 273 ; 107 B. B. 787. 
Annotations: — Refd. Doe d. Thompeou v. Clark (1828), 

8^B. & 0. 717 ; Hod^ou v, Hoopor (1860), 3 B. & £. 

177. .] — Doe d. Grubb v. Grubb, No. 202, 

post, 

178. .1 — Cooper v. Blandy, No. 223, post. 

179. .] — Doe d. Nicholl v. Bower, No. 

198, post. 

Iw. .] — ^A, B. having been in possession 


of a dwelling-house from 1822, wiriiout pa^ 
any rent for the same, by his will, dated in 1887'^ 
devised the same upon trusts for sale, for the benefit 
of his wife for life, & afterwards for his children. 
A. B. died in 1837, & his widow took out letters 
of administration, with the will annexed, & entered 
into possession of the house, a portion of which 
she let in 1860 to C. D., the eldest son of A. B. as 
a weekly tenant. The widow died in 1862, & 
thereupon 0. D. claimed the house as occupant, 
contending that A. B. had not at his death a de- 
visable interest in it: — Held: it must be taken 
that the widow had been in possession under the 
will, &; C. D. was her tenant ; &, therefore, 0. D, 
could not claim as occupant. 

Deft, having paid rent to her [the widow] must 
be regarded as her tenant . . . deft, could not be 
allowed to say that he had acquired a title by 
occupancy when he had got into possession as 
tenant of the widow (Wood, V.-C.). — Hawksbee 
V. Hawksbee (1853), 11 Hare, 230 ; 23 L. J. Ch. 
521 : 68 E. B. 1269. 

Annotations : — Monfcd. Paine v. Jones (1874), L. R. 18 Eq. 
320 : Dalton v. Fitzgerald, 11897] 2 Ch. 86. 

.1 — Duke v. Ashby, No. 126, ante. 

182. .J — If a man pays rent to the landlord 

on the footing of accepting a term & the liabilities 
under it, & the landlord accepts the rent on those 
conditions, then such a person might be estopped 
from denying that he has become tenant to the 
landlord on those conditions. But the terms of 
payment of the rent in this case fall short of show- 
ing that deft, meant to stand for all purposes in 
the shoes of the original lessee. The landlord 
has his rights against B. on his covenants, but 
not against deft., unless deft, has taken the lease 
by assignment or has estopped himself from deny- 
ing that he is assignee of the term. There 
is nothing hero to show any such estoppel 
(Bowen, L.J.). — Tichborne v. Weir (1892), 67 
L. T. 735 ; 8 T. L. B. 713 ; 4 B. 26, C. A. 

Annotations Mentd. Ite Jolly, Gatliorcole v. Norfolk, 
flOOOj 1 Cb. 292 ; Re Nisbet & Potts’ Contract, 11905] 1 
Ch. 391 ; Re Atkinbon & Horsell's Contract, 11912] 2 
Ch. 1. 

183. .] — Jump v. Payne, No. 106, post. 

184. Payment after expiration of landlord’s 
title — Notice of adverse claim to tenant.] — F enner 
V. Duplock, No. 40, ante. 

185. Demise by two persons — Payment of 
moiety of rent to heir of survivor — Tenancy in 
common.] — Whore a demise is made by two per- 
sons with a reservation of rent to themselves & 
their heirs, payment by the lessee of a moiety of 
a half year’s rent to the heirs of the survivor 
affords evidence of pltf.’s treating the estate of the 
lessors as a tenancy in common so as to estop 
him from afterwards contending that the estate 
was a joint tenancy. — B rown v. Ward (1862), 
19 L. T. O. S. 49. 

186. Payment under threat of distress.] — 

Payment of rent under a distress is not a con- 
clusive admission of title in the distrainer but 
may be rebutted by showing that he never had 
any title. Pltf. claimed as extrix. & devisee of 
the administratrix of one of three lessors & showed 
that rent had been paid by deft., the lessee, to her 
testatrix & to herself on two occasions after dis- 
tress ; — Held : this primd facie case was answered 
by showing that one of the other lessors was still 
living. — Knight v. Cox (1866), 18 C, B. 645 ; 27 
L. T, O. S. 187 ; 20 J. P. 744 ; 139 E. B. 1623 ; 
sub nom. Cox v. Knight, 25 L. J. C. P. 314. 
Annotation: — ^Retd. Carlton v. Bowoock (1884), 61 L. T. 
659. 

187* Payment to assignee of landlord — ^Fraud 
or misrepresentation by assignee.] — Where a per- 
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son claiming to be assignee of the reversion re- 
ceives rent from the tenant by fraud or misrepre- 
^tation, such payment is no evidence of title ; 
but where there is no fraud or misrepresentation, 
such payment is primA fade evidence of title, & 
the tenant can only defeat that title by showing 
that he paid the rent in ignorance of the true 
state of the title, & that some third person is the 
real aj^ignee of the reversion &; entitled to main- 
tain ejectment. Hence, in an action for rent by 
the alleged assignee of the reversion, where rent 
had been paid by the tenant to the agent of the 
alleged assignee, it was held to be no defence for 
the tenant merely to show that the alleged assignee 
had no title to the reversion. — Carlton v. Bow- 
cock (1884), 51 L. T. 659. 

188. Payment under mistake of law.] — If A., 
tenant for life subject to forfeiture remainder over 
to B., leased to G. for a term, & afterwards appre- 
hending that he had forfeited, acquiesced in 11. 's 
claiming & receiving the rent from G., his exor. 
might, on showing that he acquiesced under a 
false apprehension, recover from G. the amount 
of the rent erroneously paid to B. 

Every tenant is bound by his attornment ; deft, 
might have pleaded that he did not hold as tenant 
to D., & if D. had said “You have attorned to 
me,” deft, might have answered “ I did that on 
your misrepresentation, who claimed as remainder- 
man,” & might have shown that M. B. was still 
alive &; entitled (Buller, J.). — Williams v. 
Bartholomew (1798), 1 Bos. & P. 326 ; 126 
E. R. 930. 

Anmiationa: — Apld. Gregrory v. Doidge (1826), 3 Bing. 474. 

Refd. Rogers v. Pitcher (1815), 6 Taunt. 202 ; Clarldgo v. 

M‘Ken*ie (1842), 4 Scott, N. R. 796 ; Doed. Lord v. Crago 

(1848). 6 C. B. 90. 

189. .] — Defts. & their predecessors had 

for some years paid rent to pltf. in the belief that 
tliey were bound to do so under a licence from 
pltf. ; — Held : this, being a voluntary payment 
made under a supposed legal liability, created in 
law no obligation at all, & defts. were not estopped 
from setting up their title under the conveyance. 
— Batten Fooll v, Kennedy, [1907] 1 Ch. 250 ; 
76 L. J. Ch. 162. 

190. Payment under mistake of fact.] — Doe d. 
Higginbotham v. Barton, No. 212, post. 

Attornment & payment of rent.] — See Part I., 
Sect. 3, sub-sect. 1, F., ante, 

\h) Svhmiasion to Distress, 

191. Evidence of title.] — If the occupier of a 
house submits to a distress for rent stated iii the 
notice of distress to be due from him as tenant 
to the distrainer, this is an acknowledgment of 
the tenancy. — Panton v, Jones (1813), 3 Camp. 
372, N. P, 

Annotation : — Apld. Cooper v. Blandy (1834), 1 Bing. N. C. 

45. 

192. Tenant estopped — Landlord In fact 

without title.] — C ooper v, Blandy, No. 223, post, 

193 . PrimA facie evidence only.] — 

Knight v, Cox, No. 1 80, ante, 

(c) Former Legal Proceedings, 

194. Arbitrator’s award.] — Where the lessor 
of pltf. & deft, in ejectment had before refeiTed 
iheir right to the land to an arbitrator who had 
awarded in favour of the lessor, the award con- 
cludes deft, from disputing the lessor’s title in an 
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action of ejectment. — Do® d. Mobbis v, BosasB 
(1802), 3 East, 15 ; 102 E. B. 601. 

Ann^oWon BsM. Thorp® v. Eyre (1834), 1 Ad. ft El. 

USD. 

196. Judgment.] — In an action of replevin 
between the assignees of a bkpt., who was formerly 
^nant to A., & the bailiff who distrained, one 
issue is, whether the assignees are tenants to A. 
A verdict against the assignee, on this issue, is 
afterwards conclusive as to the tenancy of the 
assignees in an action brought by A. for rent. — 
Hancock v, Welsh & Cooper (1816), 1 Stark. 
347, N. P. 

196. — ~ For previous arrears of rent.] — 

Deft, continued to pay the rent. After a while deft, 
got in arrear & on four dilTorent ocasions was sued 
by pltf. to recover the quarter’s rent ; four 
different times it appears deft, had submitted to 
judgment against him for tlie quarter’s rent 
sought to be recovered. That seems U) me to 
create a tenancy by estoi)pel (Day, J.). — Jump 
V, Payne (1899), 68 L. J. Q. B. 607. 

Subsequent action for mesne profits.] — 

See Estoppel, Vol. XXI., pp. 145, 171, Nos. 86, 
87, 262, 203. 

197. Answer In Chancery.] —Doe d. Whitley 
V. Hughes (1850), 1.5 D. T. O. S. 89. 

198. Admission made as witness.] — Deft, was 

let into possession of certain premises by A. <te 
paid rent to A. who gave receipts for it as “ for 
8(*If After these receipts were given, deft, 

still continued in possession &; corresponded with 
A. as his landlord upon certain matters connected 
with the premises. Ui)f)n one occasion of his 
being examined as a witness upon an inquisition 
deft, deposed that lie was tenant to A. In an 
action ol ejectment to recover possession of the 
premises : — Held ; there was evidence upon 
which the jury might find tliat ho liad admitted 
himself to be tenant to A. so as to entitle pltf. to 
succeed upon a demise by A. —Doe d. NiciiOLt. 
V, Bower (18.52), 18 L. T. O. S. 221. 

id) Other Cases, 

199. Entry into possession — Offer to pay rent.] 

— Deft, applies for leave U) take the premises, Jc 
upon obtaining the landlord’s consent, does take 
them, <te agrees to stand in H.’s s>)(>es ; & besides 
that, he offers t-o pay rent; this is more tlian 
sufficient to create a tenancy ; <fe being once a 
tenant, it is not competent to him to dispute 
his landlord’s title (Ix)RD Ellknborough, C.J.). — 
Phipps v, Sculthorpe (1817), 1 B. A Aid. 50; 
106 E. K. 19. 

Annotations: — Refd. MathewB v, Hawoll (IHIH), 2 Mooro, 

C. P. 262 ; ThoiuaH v. Cook (1818), 2 B. & Aid. 119 ; 

Doo d. HnddJoston r. JohiiHtoii (1825). M‘Clo. Sc Yo. 

141 ; Hydo v. Moakea (1832), 1 L. J. K. B. 71 ; Board v. 

Davidson (1843), 1 h. T O. S. 6i6. 

200. After contract to purchase lease — 

Part payment of purchase-money.] — A party con- 
tracted lor the purciiose of the benefit of an agree- 
ment for the lease of a pubJic-hou8(j, &> also of the 
stock & goodwill ; he entered into possession 
before the lease had been granted, paid pait of 
the purchase-money Ac mortgaged his interest ; 
— Held : after this mode of dealing he was not 
entitled to call for the production of the lessor's 
title, or for evidence that the lease was made in 
conformity with the power under which it was 
granted. — II aydon v. IIell (1838), 1 Beav. 337 ; 
2 Jut. 1008 ; 48 E. K. 970. 


PART L SECT. 3, SUB-SECT. l.-I. (d). 

b. Entry into possession .] — Parties ontering upon laud precluded from denying the title of the party by whose penulHsiou 
they enter. — Lakxvikw Co. v, Moore (1903), 36 N. S. R. 333.— CAN. 
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8€d* B* — BMoppel oa between landlord and tenant : 
Sttb-eed. 1, L (d), <fe J.] 

201. Payment o! rent Into court.] — Payment 
of money into ct., upon a special conti^act, admits 
the contract, & concludes deft, from impeaching 
its existence. Where a declaration by landlord 
against tenant, averred, that deft* became tenant 
to pltf. of certain messuages, etc., from year to 
year, under a certain rent, payable half yearly, 
& that deft, undertook & promised that he would, 
during the continuance of the tenancy, keep the 
messuages, etc., in repair, & would, during the 
continuance of the said tenancy, pay rent ; & 
alleged as breaches, in the first count, that the 
premises were not kept in tenantable repair ; & 
m the second, first, non-repair, &, second, non- 
payment of rent ; & deft, having pleaded the 
general issue, & paid into ct. half a year’s rent 
under the second breach : — Held : such payment 
admitted the whole of the contract. — Dyer v. 
Abitton (1822), 1 B. & 0. 3 ; 2 Bow. & By. K. B. 
19 ; 1 L. J. O. S. K. B. 8 ; 107 E. B. 2. 

202. Submission to entry by landlord.] — In 
1804, there were acts done of a decisive & un- 
equivocal character, for in that year the elder 
brother demanded & received rent from the tenant, 
& not only made an entry upon the land, but was 
allowed to mark & cut down trees, which ho after- 
wards sold for his own benefit. These were acts 
done by a person claiming to be landlord, & the 
submission to them by the tenant was an acknow- 
ledgment on his part of tlio title of claimant (Lord 
Tenterden, O.J.). — Doe d, Grubb v. Grubb 
(1830), 10 B. & C. 816 ; 5 Man. & By. K. B. 660 ; 
8 L. J. O, 8. K. B. 321 ; 109 E. K. 662. 

203. Agreement to purchase while in possession.] 
— ^A. being in possession of land, agreed by wilting 
that H. should sell & he, A., should purchase the 
land for an estate pur autre vie : that A. “ shall 
be entitled to the possession or to the rents ” “on 
or from this day : “ H. to make a good title in 
twenty-one days ; if the purchase should not be 
completed by a day named, A. to pay interest. 
The purchase was not completed : but A. con- 
tinued to hold. il. gave A. notice to quit, in the 
ordinary form of notice to tenant from year to 
year : — Held : in the absence of any evidence 
as to the right of possession in A., 11. on these 
facts, might recover against A., in ejectment. — 
Boe d. Bord V. Burton (1851), 16 Q. B. 807; 
17 L. T. O. S. 62 ; 15 Jur. 990 ; 117 E. B. 1091. 

204. Payment of ground rent & collection of 
rents — On behalf of such person who might in law 
be entitled thereto.] — The assignee of a lease 
granted by pltfs. died intestate, leaving no estate 
other than the lease. Deft., her son, who had 
collected the rents of the demised premises on 
his mother’s behalf during her lifetime, continued 
to collect them after her death, &, after payi; 
the pound rent in her name to pltfs., he handed 
the balance to his sister. After his sister’s death 
deft, still continued to collect the rents & to pay 
the ground rent in his mother’s name to pltfs., 
retaining the surplus for such person or persons 
as might in law be found entitled thereto. Shortly 
after deft.’s sister’s death pltfs. became aware for 
the first time of the death of deft.’s mother, the 
assignee of tlie lease, ^ after some correspondence 
with deft, they entered into possession of the 
premises & sought to make him personally liable 
for breach of the repairing covenant contained 
in the lease on the ground that he had intermeddled 
with the lease & hod become an exor. de son tort : 
— Held : deft, was not liable by privity of estate 
as the lease was never vested in him. Sc he had 


not so acted as to make himself liable by esto ppel . 
— Stbatpord-upon-Avon Corpn. V. Pabkes* 
[1914] 2 K. B. 602 ; 83 L. J. K. B. 1309 ; 110 
L. T. 1004 ; 68 Sol. Jo. 473, B. 0. 

J, In Whose Favour Eetoppd Operates. 

206. Assignee of landlord — Denial of lessor's 
interest at time of lease.] — ^A lessee by indentme 
cannot plead even against an assignee any thing 
which is tantamount to pleading that the lessor 
had no interest in the premises when he made the 
lease. In an action of covenant such plea is 
bad upon a general demurrer if the declaration 
shows that the lease was by indenture, & will not 
prevent pltf. from having judgment. A plea that 
the lessor made a conveyance in fee before the 
lease, with a traverse that he was afterwards seised 
in fee, is tantamount to pleading that he had no 
interest in the premises when he made the lease. — 
Palmer v. Ekins (1728), 2 Ld. Baym. 1660 ; 1 
Barn. K. B. 103 ; 11 Mod. Bep. 407 ; 2 Stra. 
817 ; 92 E. B. 606. 

Annotations: — ^Distd. Carvlck v. Blogrravo (1820), 1 Brod. 

6 Bin«r 531. Reid. Pluck v, Dlgges (1831), 6 BU. N. 8. 
31 ; Cardwoll v. Lucas (183G), 2 M. & W. Ill ; Ciithbert- 
son V. IrviiiLg (1860), 6 H. & N. 135. Mentd. Gibson v. 
Mlnet (1701), 1 Hy. Bl. 560 ; Beckett v. Bradley (1844), 

7 Man. & G. 1)94 ; Lush v. Russell (1850), 19 L. J. Ex, 
244. 

206. .] — In an action of covenant for 

rent on an indenture brought by the assignees of 
the lessor, a bkpt., the lessee cannot plead that 
the lessor nil habuit in tenementis. — Parker v. 
Manning (1798), 7 Term Bep. 537 ; 101 E. B. 
1119. 

Annotations — Apld. Taylor t?. Noodham (1810), 2 Taunt. 
278. Refd. Pluck V, Digtros (1831), 6 BU. N. 8. 31 ; Webb 
V. Austiu (1844), 7 Man. & G. 701. 

207. .] — In covenant for non-pay- 

ment of rent, on an indenture, by the assignee of 
the lessor against lessee, the declaration alleged, 
that the lessor was possessed for the remainder 
of a term of twenty-two years, commencing from 
Bee. 25, 1797, & that on Mar. 7, 1811, he, by 
indenture, demised to deft, to hold from Bee. 20 
then last past. 

Plea, that the lessor was not at the time of 
making the indenture, possessed for the residue 
of the said term modo et formd : — Held : such 
plea was good on general demurrer, as the aver- 
ment in the declaration was material & traversable. 
— Carvick r. Blaorave (1820), 1 Brod. Sc Bing. 
531 ; 4 Moore, (\ P. 303 ; 129 E. B. 827. 
Annotations —Apld. Seymour v. Franco (1828), 7 L. J. 
O. 8. K. B. 18. Consd. Wobb v. Aiistiu (1844), 7 Man. & 
G. 701 : Outhbortson r. Irving: (1859), 4 H. & N. 742. 
Uentd. Lush v. Russell (1850), 5 Exoh. 203. 

208. .] CUTHBERTSON V. IRVING, 

No. 264, post. 

209. Assignment of greater Interest than 

tenant’s.] — A. hired apartments by the year of B. ; 

B. afterwards let the entire house to C., who sued 
A. in an aotion for use Sc occupation for the hire 
of the apartments : — Held : A. could not impeach 

C. ’s title. — Bennie v. Bobinson (1823), 1 Bing, 
147 ; 7 Moore, C. P. 539 ; 1 L. J. O. S. C. P. 30 ; 
130 E. B. 60. 

Annotations: — ^Reid. Phillips v. Poaroe (1826), 8 Dow. & 
Ry. K. B. 43 ; Cooper r. Blandy (1834), 3 L. J. C. P. 
274 ; Rayson v. Adcock (1863), 7 L. T. 747. 

210. Denial of derivative title from lessor.] 

— Land belonging to a parish was occupied by 
A., Sc he paid rent to the churchwardens. They 
executed a lease of the same land for a term of 
years to B., & gave A. notice of the lease. In an 
action for use & occupation by B. igainst A. ; — 
Held : A. was not estopped by having paid rent 
to the churchwardens from disputing B.’s title, 
Sc that the latter could not d^ve a valid title 
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ttcm the churchwardens. — ^P hiixifs v. Pbabce 
(18261, 5 B. & C. 433 ; 8 Dow. & By. K. B. 43 ; 
108 E. B. 162. 

.-—ROd. Doe d. Higns v. OookeU (1884), 6 C. & 

P. 525. 

211. j — Although the lessee, when 

sued in covenant by the lessor, cannot dispute 
the lessor’s title, yet, when sued by the assignee 
of the lessor, he may deny that the lessor had 
such a title as coiild pass the right of action to 
the assignee.—SEYMOUB v, I^nco (1828), 7 

L. J. O. S. K. B. 18. 

212. .] — M., being seised in fee oi 

land, mortgaged to"0., but remained in possession, 
& afterwards demised part for a term to B., who 
also entered ; after which M. mortgaged to H. 
H. after this received rent from B., & demised 
the other part to A. Afterwards B. & A. on notice 
from O. paid O. rent. H. then brought eject- 
ment, after notice to quit, against B. &; A. ; — Held : 
B. & A. might both show, in defence, the first 
mtge. to O., O.’s notice to them, & their payment 
of rent to O. For although B. could not dispute 

M. *8 title at the time of the demise, he might 
show that H. had no derivative title from M., & 
he was not precluded by having paid to H. under 
a mistake of the facts. A., by showing that M., 
at the time of the demise to him, was only mtgor. 
in possession, did not impugn M.’s right to confer 
upon him, by the demise a legal title to the posses- 
sion, but might show that M. had since been 
treated as a trespasser by the mtgee. so as to 
determine M.’s right ; & O.’s notice to the tenant 
to pay him the rent might, if received in evidence, 
tend to show that by so doing, O. treated the 
mtgor. as a trespasser. — Doe d. Higginbotham 
V, Barton (1840), 11 Ad. & El. 307 : 3 Per. Dav. 
194 ; 9 L. J. Q. B. 67 ; 4 Jur. 432 ; 113 E. R. 
432. 

Annotcdiona : — ^Apld. Claridge v. Mackenzie (1842), 4 Man. 
& G. 143. Distd. GouIdHWorth v. Knights (1843), 11 M 
& W. 337. Consd. Delaney v. Fox (1857), 2 C. B. N. S, 
768 ; Serjeant v. Nash, Field, fl«03] 2 K. B. 304. Refd. 
Mountney v. Collier (1853), 17 J. T. 132; Cuthbertson 
V. Irving (1859). 4 H. & N, 742; Hickman v. MaclUn 
(1859), 4 H. & N. 716; White v. Greenish (1861), 11 
C. B. N. S. 209 ; Undorhay v. Head (1887), 58 L. T. 457 ; 
Nesbitt V. Mablethorpe U. C., fl»18J 2 K. B. 1 

213. .] — A declaration in covenant 

by devisee of the reversion against lessee, alleged 
that the reversion of & in the demised premises 
belonged to the lessor & his heirs. Plea, that 
the reversion of & in the demised premises did 
not belong to the lessor & his heirs. Replication 
by way of estoppel that the lease was an indenture 
executed by defts., & that he entered &> enjoyed 
the demised premises by viHue of the indenture ; 
that it did not appear by the indenture that the 
lessor was not seised in fee, or that he had any 
estate or interest other than a fee simple ; nor 
did the indenture contain anything to show that 
the reversion did not belong to the lessor & his 
heirs. On demurrer to the replication : — Held : 
the plea was good, under 0. L. P. Act, as traversing 
a material allegation in the declaration also, that 
the replication was bad, since the lessor might have 
had a term of years, or an estate for life, or pour 
autre vie. — Weld v. Baxter (1850), 1 H. & N. 
608 ; 26 L. J. Ex. 112 ; 28 L. T. O. S. 170 ; 3 
Jur. N. S. 91 ; 6 W. R. 113; 156 E. R. 1328, 
Ex. Oh. 

Annoiation : — ^Bsfd. Hickman v. Machln (1859). 4 H. 5c N« 
716. 

214 . Assignment In defraud of 

creditors.] — A. demised a house & lands to B. & 
afterwards, being embarrassed, assigned the pre- 
mises, & all bis personal estate to 0. A. told B. 
that be had assigned the premises, & requested 


him to give to C. an acknowledgment, whereupon 

B. gave C. a shilling, & subsequently agreed with 

C. to give up possession to him of the house & 
lands respectively at the usual times, receiving 
an allowance for his improvements. Afterwards. 
& while the premises were still in B.’s occupation, 
A. became bkpt,, & C. brought ejectment. The 
assimiees under A.’s comndssion defended as 
landlords, & contended that the assignment to 
0. was invalid, A. having become bkpt. when he 
made it : — Held : the acknowledgments above 
mentioned did not estop B. or the assignees as 
representing him, from contesting C.’s title on 
the above gix)und ; such acknowledgments having 
been made in consequence of A.’s representations, 
in which he suppressed the facts rendering the 
assignment invalid. — Dob d. Plevin v. Brown 
(1837), 7 Ad. & El. 447 ; 2 Nev. & P. K. B. 592 ; 
Will. Woll. & Dav. 677 ; 8 L. J. Q. B. 49 ; 112 
E. R. 638. 

Annotationa : — ^Retd. Jew v. Wood (1841), Or. & PU. 185 ; 

Accidental Death Infloe. v. Mackenzie (1861), 5 L. T. 20. 

215. Fraud or misrepresentation by 

assignee.] — Carlton v. Bowcock, No. 187, ante. 

216. — 7 - Purchaser — Sale by mortgagor— With 
consent of mortgagees.] — Webb v. Austin, No. 
250, post. 

217. Tenant sub-lessee.] — In an ejectment 

by the assignee of a lessee of a term against the 
assignee of a sub-lessee of the same term, less ton 
days, holding over after the expiration of his term, 
the writ was issued before the expiration of claim- 
ant’s term, but at the time of the trial both 
claimant’s h deft.’s term had expired ; there was 
no alTirmativo evidence that claimant had no 
other title besides the term whicli had expired, 
or that he did not continue as tenant by sulTerance 
to his superior landlord ; —Held : deft, ought to 
have given up possession at the expiration o! his 
term, & was estopped from disputing claimant’s 
title, which, except as against his superior landlord, 
must be taken to be good, claimant was (*ntitled 
to a writ of possession under the xirovisions of 
15 & 10 Viet. c. 76, s. 180 .— Gibbins v. Buck- 
land (1803), 1 H. & C. 736 ; 1 New Rep. 370 ; 
32 L. J. Ex. 156 ; 8 L. T. 87 ; 9 Jur. N. S. 207 ; 
11 W. R. 380 ; 158 E. R. 1080 ; subsequent pro- 
ceedinqs^ sub nom. Buckland v. Gibbins, 1 Nev 
Rep. 505, 541, h. C. 

Annotations: — Apid. Kui«rkt r. Clarko (1885), 15 Q. B. D. 

294. Refd. Buckland v. Gibbins (1863), 32 L. J. Ch. 

392, n. 

218. Successors of landlord — Landlord corporate 
body — Churchwardens.] — By Poor Relief Act, 
1818 (c. 12), 8. 17, all buildings, lands, etc., pur- 
chased or taken on lease by the churchwardens 
& overseers of the poor of any paiish under that 
Act are to be conveyed to such churchwardens 
&> overseers in trust for the parish, & they are 
empowered to hold the same in the nature of a 
body corporate. 

Where it appeared that the tenant, having 
originally taken a lease from certain old trustees, 
held over from year Ui year till new trustees were 
appointed by assignment from the old body, ho 
will be estopped from disputing the title of the 
new trusti^es, as he would have been that of the 
old body. — Gouldswgrtii v. Knights (1843), 11 
M. & W. 337 ; 12 L. J. Ex. 282 ; 8 J. P. 8 ; 152 
E. R. 833. 

AnntAations : — Consd. Wobb v. Austin (1844), 7 Man. & G. 

701 ; A,-G. V. Stephens (1855). 1 K. & J. 724. B«fd. 

Pargeter v. Harris (1845), 7 Q. B, 708; Hickman v 

Macliin (1859), 4 H. & N. 716; Cuthbertson r. Irving 

i l860), 6 H. & N. 135. Mentd. Doe d. Kdney v. Bonham, 
)oe (L Bdney v. BUIott (1845), 7 Q. B. 970 ; Rltchlngs v. 
Cordlngley (1868), L. 11. 3 A. & E. 118; H. r. White 
(1883), 11 B. D. 309. 
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Landlord 

Sect, S . — Estoppel tta hetuteen Icmdlord and tenant: 

Sjjtb^eect* 1» J, dB? K> ; eub-eect 2, A, dt B» (a).] 

21^. Overseen^ — Certain overseers 

let a parish tenement to B. in 1870. In 1876 the 
then overseers, being different persons, gave B. 
notice to quit, & afterwards applied to the county 
court under Poor Belief Act, 1818 (c. 12), s. 17, 
for an order to deliver up possession. Payment of 
rent to pltf.’s was proved, but B. set up as a defence 
that no meeting of ratepayers under Union & 
Parish Property Act, 1836 (c. 67), s. 3, had autho- 
rised the letting or the notice to quit : — ffeld : 
these objections were property overruled, & the 
payment of rent being an attornment, • the order 
was properly made. — Eskdale v. Sopwith (1877), 
41 J. P. 826. 

220. Heir of co-parcener.] — Where a per- 

son entitled as coparcener to a portion of the rents 
& profits of land makes a lease of the whole, under 
which the tenant enters & pays rent as for the 
whole until the lessor’s death, the tenant is 
estopped from denying that the heir & privy in 
blood to the lessor is entitled to the whole of the 
land. 

H., J., & M., three brothers, were entitled as 
coparceners in gavelkind to a garden & mes- 
suage. H. being in possession made a lease of 
the whole to deft-., who entered & paid rent to 
H., as for the whole, up to the latter’s death. J. 
having also died M. claimed the land as heir-at- 
law of his brothers, 11. & J., & of his father. Deft., 
except as to one-third of the property, II. ’s share, 
set up Stat. Limitations, 1833 (c. 27), under which 
he claimed to be entitled to the shares of J. & 
M., to which they had made no claim for over 
twelve years : — Held : deft, would have been 
estopped from denying the title of H. to the whole 
of the land, & was equally estopped from denying 
that of M., the heir & privy in blood to U. — 
Weeks v. Birch (1893), 69 L. T. 759 ; 10 T. L. R. 
28, D. C. 

K, What Persona hound by Estoppel. 

221. Party claiming under tenant.] — Dob d. 
Knight v. Smytue (Lady), No. 70, ante. 

222. .] — A. having, without title, entered 

upon land & built a cottage, afterwards accepted 
a lease by indenture from B., C. claiming the land 
as his own, paid to A. £20 to give up the posses- 
sion to him. In ejectment by B. against C. : — 
Held : A. had est<mped himself from controverting 
the title of B., C. was bound by the estoppel, as 
having come in under, & received the possession 
from B. — Doe d. Bullen v. Mills (1834), 2 Ad. & 
El. 17 ; 4 Nev. & M. K. B, 25 ; 4 L. J. K. B. 10 ; 
111 E, R. 7 ; previous proceedings. 1 Mood. & R. 
386, N. P. 

Diatd. Ford v. A^er (1863), 2 H. & C. 279. 
Retd. Doo d. Johnson v. Baytnp (1835), 3 Ad. & Ei. 188 ; 
lie Emery v. Barnett (1858), 27 L. J. C. P. 216. 

228. .] — Pltf. came into occupation under 

one who had paid rent upon distress by deft. : — 
Held : after proof of this fact, pltf. was estopped 
to dispute defts’. title to the rent, notwithstanmng 
deft, inadvertently put in evidence a document 
which showed that pltf’s. predecessor occupied 
under a lease to which deft, was in law a stranger. 

As a gen^{d rule it is not competent to a tenant, 
after submitting to a distress, or payment of rent, 
to dispute his landlord’s title. There are excep- 
tions to that rule, but this is not one of them 
(Bosanquet, J.).--Cooper v. Blandy (1834), 1 


AND Tenant. 

I Bing. N. C. 45; 4 Moo. & S. 662 ; 3 L. J. 0. P. 

274 : 131 E. R. 1034. 

[ Aimotaiuma : — Coxud. Accidental Death Insoe. e. Maokenjsle 

(1861), 6 L. T. 20 ; Carlton v. Bowcook (1884), 61 L. T. 

659. 

224. .]— Doe d. Wnxis v. Bibohmore, 

No. 237, post. 

226. .] — Bennett v. Levitt (1867), 30 

L. T. O. S. 101. 

226. Assignee of lease.] — Where a tenant 

has, on coming into possession under an assign- 
ment, had notice that the lease was held under 
any particular person, to whom the former tenant 
has paid rent, the title of this person cannot be 
contested in an action of replevin. — Johnson v. 
Mason (1794), 1 Esp. 89, N. P. 

Annotation : — Mentd. Whyman v. Garth (1853), 8 Exch. 

803. 

227. .] — An assigne^e of a lease by 

indenture is estopped by the deed which estops 
his assignor. — Tayt.or v. Needham (1810), 2 
Taunt. 278 ; 127 E. R. 1084. 

Annoialiona Cooke v. Blake (1847), 1 Exch. 220. 

Reid. Seymour v. Franco (1828), 7 L. J. O. 8. K. B. 18 ; 

Klarht d. Jeflerys v. Buoknell (1831), 2 B. & Ad. 278 ; 

Magnay v. Edwards (1853), 1 C. L. R. 141. 

228. Underlessee.] — Previous to 1812, a 

erson built a house on a piece of waste ground, & 
efore he acquired a title to it, gave up possession 

to the tenant of the adjoining land, who held 
under a lease granted in 1812. The latter let 
the premises to deft. : — Held : in ejectment by 
the landlord of the adjoining land against deft,, 
the latter was estopped from denying the title of 
the tenant, & the tenant from disputing that of 
the landlord. — Doe d. Wheblb v. Fuller (1835), 
Tyr. & Gr. 17. 

229. .] — Lessor of pltf. in ejectment 

proved a conveyance of the land to himself fifty 
years before the action brought : he had not 
occupied ; but a person who had occupied proved 
payment of rent by himsejf to lessor of pltf., 
within thirty -three years of the action brought, 
at which time H. came into occupation. No 
lease to H. was shown. It was proved that, 
within twenty years before action brought, H., 
being in possession, declared that he was then 
paying rent to the lessor of pltf. ; that after- 
wards, & before action brought, deft, had said 
that he was tenant to H. H. died before the 
trial : — Held : pltf. was not barred by Real Pro- 
perty Limitation Act, 1883 (c. 27), s. 2, payment 
of rent being duly proved, by II. ’s admission, so 
as to satisfy sect. 8, & deft, being bound by the 
evidence which was good as against H. — Doe d. 
Spencer (Earl) v, Beckett (1843), 4 Q. B. 601 ; 
12 L. J. Q. B. 236 ; 114 E. R. 1024 ; sub nom. 
Doe d. Bell v. Beckett, 1 L. T. O. S. 143 ; 7 
Jur. 532. 

230. .] — Where a lease, renewable 

for ever, had expired by the dropping of the lives, 
so that, in fact, only a tenancy from year to year 
existed, but the owner in fee of the lands, the 
tenants, & their sub-tenants, had all been acting 
for years on the terms of the lease, which was at 
lengfth duly renewed : — Held : no one of them 
could subsequently set up in equity clcdms adverse 
to the several characters they bore under such 
lease & sub-lease. — ^Abchbold v. Scully (1861), 
9 H. L. Gas. 360 ; 6 L. T. 160 ; 7 Jur. N. S. 1169 ; 

II E. R. 769, H. L. 

Annotations: — ^Rald. Webster v. Southey (1887), 36 Ch. D. 

9 ; Beighton v. Belghtou (1895), 64 L. J. Ch. 796. Mentd. 

Le Cieio v. Greene (1873), 22 W. R. 428 ; Re Astley Sc 


221 !i. .1 — Kurn Chowbet t?. 

Jaskkr Psbshap (1866), 1 Agra. 164. 
— IND. 


PART I. SECT. 3, SUB-SECT. 1.— K. 

221 I. Party claiming under tenant.] 
—A. having entered under B . : — Held : 


his heirs were estopped from dis- 
puting B.*8 title. — ^A rmbtbong v. 
Armbtronq (1870), 21 O. P. 4. — CAN. 
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Tyldealey Ooftl Sc Salt Co. Sc Tyldoaley Coal Co. (1899), 

68 L, J. Q. B. 352 ; Dominion Coal Co. v. Masldnong© 

S.S. Co., [1922] 2 K. B. 132. 

281. .1 — ^Pltfs. acquired certain limd 

for the purposes of their railway, but, not wanting 
it, let it from vear to year to B ; in consequence of 
their neglect to sell it, the Lands Clauses Consoli- 
dation Act, 1843 (c. 15), s. 127, became applicable ; 
this sect, provides that on failure to sell super- 
fluous land within a certain time such land shall 
vest in the owner of the adjoining land ; the 
adjacent landowner did not interfere, & B. ccm- 
tinued tenant till his tenancy was determined by 
notice to quit ; before this he had let te deft., 
who refused go out on the groimd that pltf.’s 
title had ceased : — Held : whatever was the effect 
of the above sect, there was evidence of B. hold* 
ing under a new tenancy from year to year, after 
such sect, became applicable, he therefore would 
have been estopped from disputing pltfs.’ title, 
& therefore deft, was also estopped. — London & 
North Western Ry. Co. v. West (1867), L. B. 
2 C. P. 553 ; 36 L. J. C. P. 245. 

232. Executor de son tort.] — In 1810 a 

lease for sixty- one & a quarter years was granted 
by the predecessors in title of pltfs. to one IL, 
his exors., administrators, & assigns. In 1814 H. 
died intestate. His widow administered to his 
effects, & remained possessed of the lease till her 
death in 1843. After her death, G., the father of 
deft., who had married a daughter of H., without 
any administration took possession of the pre- 
mises &: received the rent, paying the ground 
rent ; & he continued to do so until his death, 
in 1856. 

After the death of G., deft, received the rent 
of the premises, &, after paying the ground rent, 
handed over the balance to his mother, conceiving 
her to be entitled to it. He also from time to 
time let the premises. 

After the death of his mother deft, continued to 
receive the rent of the premises, paying the ^’ound 
rent. Sc dividing- the balance between his two 
sisters Sc liimself, no further administration having 
been taken out. He continued to do this down 
to the expiration of the lease, when he delivered 
up the premises to pltfs. out of repair : Held : 
he had estopped himself from denying that he 
was assignee. — Wijxiams v. Heales (1874), L. R. 
9 0. P. 177 ; 43 L. J. C. P. 80 ; 30 L. T. 20 ; 
22 W. R. 317. 

Anndatinns Expld. Stratford-upon-Avon 

Pai-k( 3 r, [1914] 2 K. B. 5G2. Eefd. Justice v. Jamofl (1H98), 

U T. L. K. 385. 

233. .] --- Stratford - upon - Avon 

CoRPN. r. Parker, No. 204, ante, 

234. Party not claiming under tenant.] — 
Though a tenant who has been let into posses- 
sion of land by a lessor is estopped from disputing 
his lessor’s title, third persons not claiming pos- 
session of the land under the tenant are not so 
estopped. — Tadman v. Henman, flH93j 2 Q. B* 
168 ; 57 J. P. 604 ; 9 T. L. R. 509 ; .5 R. 479. 

235. Licencee.j— l)OE d. Johnson v. Baytup, 

No. 156, ante. ^ _ . 

236. Landlord defending ejectment.] — - An 
agent to receive rents Sc let has authority to deter- 
mine a tenancy. In ejectment a person defending 


aa landlord is bound by tbe same estoppel as the 
tenant in possession. — D ob d. Manvtbrs (BabIi) 
p. Mizem (1837), 2 Mood. & R. 56, N. P. 

237. ejectment for rooms, it ap- 

peared that H. & the lessor of pltf, were placed 
m a house by the proprietor, whose servants th^ 
had been, & occupied it in distinct portions, H. 
having the i*ooms in question to himself. L. 
came to reside with Sc attend upon H., who died 
some time after having devised his interest in 
the rooms to the lessor of pltf. The original 
proprietor had died before H., L. continued to 
occupy the rooms, but was forcibly removed from 
one by the lessor of pltf., Sc the ejectment brought 
for recovery of the others. The declaration being 
served upon L., defts., who professed to have a 
claim under the original proprietor, entered into 
the consent rule to defend as landlords, but, at 
the trial, gave no evidence of title in themselves ; 
— Held : (1) L. having come in under H., no title 
in him could be set up against the lessor of pltf. ; 
(2) the lessor of pltf. showed a sulliciont title, 
none being proved by defts., Sc they could not 
allege against him that he did not prove twenty 
years’ adverse possession in himself Sc 11. — Doe 
d. Willis v. Birchmore (1839). 9 Ad. & El. 662 ; 
1 Per. & Dav. 448 ; 8 L. J. Q. B. 108 ; 112 E. R. 
1363. 


Sub-sect. 2. — Estoppel op Landlord. 

A. In GeneraL 

238. Rent paid to third party on direction of 
landlord.] — Downs v. Cooper, No. 148, aide , 

B, Repudiation of Lease, 

{a) In GeneraL 

Estoppel generally.] — See Estoppel, Vol. XXI., 
pp. 136 et 8cq. , 

239. Whether lessor estopped.]— In ejectment 

the lessor of pltf. shall not be permitted to 
defeat a solemn deed under his own hand, cove- 
nanting that deft, shall enjoy the premises, & also, 
for further assurance. — Goodtitle d. Edwards 
V. Bailey (1777), 2 Cowp. 597 ; 98 E. R. 1260. 
Anmtaiii)m Hallorif r. (1820), 2 Brod. & 

Blujf. 12. Bleatd. Oorp v. Corp (1793), 1 PhiJllm. U.n* . 

Hoc d. Borkoloy v. York (Archbp.) (1805), 6 Kfwt, 86 ; 

lUilit d. Jofferys v. Buokiioll (1831), 2 B. & Ad. 278. 

240. .J — Goleborn V. Alcocic, No. 77, 

ante, 

241 . .] — In trespass for breaking Sc enter- 
ing pltf.’s close, defts. justiliod as servants Sc by 
command of B., the assignee of the lessee ; pltf. 
replied, that one of defts. having lawful authority 
from B., demised Sc let the close to him for a cer- 
tain term, that he, pltf. accepted the demise Sc 
entered Sc became possessed of the close. At that, 
during the continuance of that demise, defts. of 
their own wrong. At in violation of the agreement, 
committed the trespasses comphiined of ; defts. 
rejoined that B. did not demise to pltf. modo et 
fornid : — Held : this traverse was not too large, 
Sc it was not competent to pltf. to object, on general 
demurrer, that the rejoinder traversed what was 


284 1. Peuiy not claiming under 
tenant .] — A stranger, whoso goods have 
been seised on the premises of a tenant, 
cannot, any more than the tenant 
himself, question the landlord’s right 
to demise.-— S mith v. Aubkky (1849). 
7 U. C. R. 90.— CAN. 

PART I. SECT. 8. SUB-SECT. 2.— A. 
o. Acceptance of rent,] — tenant 


remaining in possession after the ex- 
piration of his term, & paying two 
months’ rent, cannot, in the “dddle 
of the third month, be treaty by his 
landlord as an over-hol^iig te^nt.— 
Adams v. Bains (1847), 4 if. C. K. 157. 
—CAN. 

6 N. B. R." (l^AUTsaS.-^AN 


e. Demand for renl—After ezplru 
of loose.]— The mere demand of rent 
by the successor of a lessor, after the 
expiration of the term, is not such 
an afnrmance of the covenants la 
the lease as will estop him from dis- 
Dutiug tbooj.— K ihkfatrick V. Lystkb 
(1867), 13 Gr. 323 ; 16 Gr. 17.— 
CAN. 
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not alleged by the replication, viz. that B. de- 
mised, that it traversed, hot the facts alleged, 
but an inference & conclusion of law resulting from 
such facts, & that it involved a denial of the 
authority to demise, which defts. were estopped 
from making. — ^Wilkins v, Boutcheb (1842), 3 
Man. & ; 4 Scott, N. B. 426 ; 11 L. J. C. P. 

104 ; 6 Jur. 284 ; 133 E. B. 1304. 

242. .] — Held : whether W. had or had 

not power to grant a lease for eighty years, yet, 
as he was a party to a conveyance of Sept. 1876, 
to pltf., both he & pltf. who claimed through 
him, were estopped from disputing, during W.’s 
lifetime, the grant of land & roadway contained 
in the said lease ; & although pltf. even if without 
notice, could not claim title to the lands except 
subject to any charge or burden created by W. 
yet, having had notice sufficient to put him upon 
mquiry, he could not be deemed a purchaser for 
value without notice. — Sumner v, Schofield 
(1880), 43 L. T. 763. 

243. .] — In 1881, before the coming into 

operation of Conveyancing & Law of Property 
Act, 1881 (c. 41 ), leasehold premises were mortgaged 
by way of subdemise to N. for the residue of a 
newly created term of sixty years, less the last three 
days thereof. In 1892 the mtgor. purported to 
underlet the premises to G. &; co. for twenty-one 
years at a rent of £140, & the deed contained a 
covenant no Ito sublet without the consent of the 
landlord. In 1895 N. foreclosed the mtgor., but 
did not get in the last three days of the term, & 
thenceforward G. & co. paid the rent to N. until 
his death in 1899. Subsequently G. & co. sublet 
the premises under a licence given by N.’s exors., 
who therein described themselves as being the 
reversioners on the underlease of 1892. Pltf., 
who claimed through N.’s exors., brought an 
action against G. Ac co., Ac their sublessee to re- 
cover possession of the premises upon the footing 
that the underlease was not binding on him : — 
Held : he was estopped as against both defts. from 
denying that he was the reversioner on the under- 
lease, & the action failed. — Keith r. Gancia 
(R.) & Co., Ltd., [1904] 1 Ch. 774 ; 73 L. J. Ch. 
411 ; 90 L. T. 395 ; 62 W. R. 630 ; 20 T. L. R. 
330 ; 48 Sol. Jo. 329, C. A. 

Annaiation : — Mentd. Andorson r. Equitable Life Asbco. 

Soc. of United States (1925), 42 T. L. R. 123. 

244. Lease by infant — No confirmation of 

tenancy on attaining age.] — Where an ejectment 
has been brought on the demise of an infant, 
which has been compromised, Ac the tenant in 
possession has attorned to the infant ; though the 
lessor of pltf., on his coming of age does not accept 
the rent or do any act to confirm the tenancy, 
yet as the former ejectment was brought at his 
suit & for his benefit, ho shall not be allowed to 
consider the tenant as a trespasser, & bring a new 
ejectment without giving notice to quit.~-5)OB d. 
Miller v, Noden (1797), 2 Esp. 628, N. P. 

246. Defective title apparent on lease.] — 

Parqbter V. Harris, No. 124, ante, 

246. Void lease.] — In an action to re- 

cover possession of pi^mises, deft, contended that 
the lease of 1892 was invalid, that the old lease 
had been surrendered in 1892, that Stat. Limita- 
tions began to i^un in 1892, & that, therefore, she 


was entitled to the freehold : — Held : as the lease 
granted in 1892 was invalid there was no surrender 
of the old lease, & pltfs. were not estopped from 
setting up the invalidity of the lease of 1892 or 
from denying that the old lease had been sur- 
rendered. — C anterbury Corpn. v. Cooper (1909), 
100 L. T. 697 ; 73 J. P. 225 ; 63 Sol. Jo. 301 ; 
7 L. G. R. 908, C. A. 

(b) Landlord Having no Interest at Time of 
Demise, 
i. In General, 

247. Whether landlord estopped.] — In eject- 
ment by a lessee against a lessor, if the jury find 
specially that the lessor has no interest in the 
land demised, yet pltf. shall have judgment ; for 
a jury may find an estoppel on the general issue. 
— Sutton v, Dicons (1589), Sav. 98 ; 123 E. R. 
1034 ; sub nom, Sutton’s Case, Cro. Eliz. 140. 
Annotation: — ^Reld. Palmer v. Ekyns (1728), 1 Bam. K. B. 

103. 

248. .] — CUTHBERTSON V, Irving, No. 264, 

post, 

249. Only on lease by indenture — Lease by 

parol or deed poll.] — ^Anon. (1546), Bro. N. C. 
78 ; 73 E. R. 881. 

260. Pre-existing lease.] — A condition to 

be performed on the part of a lessor, is not broken 
by his making another lease to a stranger before 
I)erformance. 

The estoppel is only between the lessor & the 
second lessee, so as the lessor is at large against the 
first lessee to enter upon his conditions notwith- 
standing the second lease {per CuR.). — F errers 
V, Borough (1599), Cro. Eliz. 665 ; Owen, 116 ; 
78 E. R. 903. 

251. .] — Lease for years may operate 

as to part by estoppel, & as to the residue by pass- 
ing an interest. — Gilman v, Hoare (1692), 1 
Salk. 275 ; 91 E. R. 241 ; sub nom, Holman v, 
Hore, 3 Salk. 152. 

Annotation: — CODSd. Langford v. Sclmoa (1857), 3 K. & J. 

220. 

ii. Subsequent Accrual of Interest, 

252. Whether accrued interest feeds the 
estoppel.] — Edwards v, Omellhallum (1639), 
March, 64 ; 82 E. R. 413 ; sub nom, OmelaUGH- 
LAND V, Hood, 1 Roll. Abr. 874, pJ. 10. 

Annotation : — Coxisd. Webb v. Austin (1844), 7 Man. & G. 

701. 

263. .] — Paulin v. Hardy (1682), Skin. 

2 ; 90 E. R. 2. 

254. ,] — If a man demises by indenture 

lands in which he has no interest, & afterwards 
buys them, he will be estopped from saying he 
had no interest in them when he bought tliem. — 
Hermitage v, Tomkins (1699), 1 Ld. Raym. 
729 ; 91 E. R. 1387. 

Annotalian : — Mentd. Gibson & Johnson v. Minet & Fector 

(1791), 1 Hy. Bl. 669. 

255, .] — If a man makes a lease by inden- 

tui'e of D. in which he hath nothing, & after pur- 
chases D. in fee, &; after bargains & sells it to A. 
& his heirs ; A. shall be bound by this estoppel ; 
& where an estoppel works on the interest of the 
lands, it runs with the land {per CuR.). — T revivan 
V, Lawrance (1704), 1 Salk. 276 ; Holt, K B. 
282 ; 2 Ld. Raym. 1048 ; 6 Mod. Rep. 256 ; 91 
E. R. 241. 

Annoiationfi : — ^Refd. Palmer v, Ekins (1728), 2 Ld. Raym. 

1550: GoodtltJe v. Morse (1789). S Term Rep. 366; 

Right d. Jeflerys v. Buoknell (1831), 2 B. /It Ad. 278 ; 


PART 1. SECT. 3, SUB-SECT. 2.-~ 
B. (b) U. 

262 i. Whether accrued interest feeds 
the estoppel .] — Certain lands which 


pltf, claimed belonged to him, Sc for 
which he subsequently obtained a 
Crown grant, were included in the 
agreement for a lease : — Held : he 
was estopped from saying that these 


lands were not intended to be in the 
agreement, as he had represented they 
were his Sc deft, had acted thereon. — 
WOODWOBTH V. LAMTZ (1810), 8 

K. L. R. 60.— CAN. 
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258, Persons claiming imder landlord also 

boimd.]— Anon, (undated), cited Jenk, 255 ; 145 
E. B. 181. 

■; 0— Anon. (1560), Moore, K. B. 

20; Dal. 26; 72 E. B. 412. 

280. ,1 — If a man makes a lease for 


Doe d. Downe t>. Thompson, Downe u. Thompson ^ 

9 Q. B. 1087 ; Rowhotham o. WUson (1860), 8 H. D. Caa. 

348. Mentd, Wrs^ht v. Kltohinaham (1719), 1 Stra. 

197 ; Doe d. Lushinaton v. Land^ (Lord Bp.) (1807), 2 
Boa. & P. N. R. 491 ; Taylor v. Needham (1810), 2 Taunt. 

27^ Vooaht V. Winch (1819), 2 B. & Aid. 662 ; Stafford 
e. Clark (1824), 9 Moor^ C. P. 724 ; Doe d. Chriatmas e. 

Oliver (1829), 10 B. & C. 181 ; Maffratb e. Hardy (1838), 280. .]- __ _ ^ 

4 Bing. N. C. 782 ; Sievera e. Boswell (1841), 8 Man. & Rfe, & the lessee for life niAlre<* n lewse fnr \rA<ira 

G. m-. Doe «. Weltanan (1818). 2 Kxoh. 368 : Freeman m^es a lease tor yeare, 

V. Cooke (1848), ? Kxoh 654 ; Lltohfleld v. Beady (1850), ® aftemards purchases the reversion, & dies 

6 Exoh. 939 : R. t?. Blakemore (1852), 2 Den. 410 ; witnin the term, yet the lease for y cal’s is deter- 
Feversham v. Emerson (1865), 11 Exch. 385. mined ; & the lieir in reversion may oust him, & 

258. .] — Particulars of sale described the avoid. But if one will makes a lease for years 

property as a shop & a dwelling-house, with where he had nothing, & afterwards purchases 
rooms &> offices over, for many years occupied by the land ; & the lessor dies ; if that be by deed 
a tenant under a twenty-one years’ lease, nine of indented ; the heir shall be estopped to avoid it. 
which will be unexpired at Lady Day, 1843, at — Bothwells Case (1628), Het. 01 ; 124 E. B. 
a rent of £48, & held by lease for a term of sixty- 367. 


four years, at a ground rent of £6 8s.” By the 
abstract delivered, it appeared that A., by inden- 
ture of Sept. 30, 1817, demised the premises to 

B. for eighty-nino years less twenty-one days 
from Michaelmas 1817, with various covenants 
to be performed by B., his heirs etc.^; that B., 
on Mar. 25, 1820, mortgaged the premises for the 
residue of the term, to 80001*6 £487 & interest to 

C. ; & that, by indenture of Apr. 2, 1831, B. de- 
mised the premises to D. for twenty-one years 
less eight days, at the rent of £48, with covenants 
on the part of D., similar to those of B. in the 
indenture of Sept. 1817. The mtgees. were will- 
ing to execute any conveyance that might be re- 
quisite for the purpose of making a good title to 
the purcliaser : — Held : B. was in a situation to 
make a good title to the premises sold ; the lease 
to D., though originally a lease by estoppel, being 
convertible into a lease in interest, by the concur- 
rence of the mtgees. — Webb v. Austin (1844), 7 
Man. & G. 701 ; 8 Scott, N. B. 419 ; 13 L. J. C. P. 

203 ; 3 L. T. O. S. 282 ; 135 E. B. 282. 

Annoiaiions : — ^Refd. Weld v. Baxter (185C), 11 Exch. 816 ; 

Cuthbertson v. Irving (1859). 4 H. & N. 742. MenW. 

Hickman v. Machln (1859), 28 L. J. Ex. 310. 

257. .] — In 1742 a fai’m was demised by 

the Broderers’ co. to P. for one hundred years, 
with a covenant for perpetual renewal. In 1827, 
the residue of this term had become vested in B., 
who in that year assigned it by way of mtge., 
with a proviso for redemption. On May 22, 

1828, H. demised the same farm for twenty-one 
years to pltf. On Jan. 12, 1836, tlie mtgees. & 

H. surrendered the premises to the Broderers’ , . 

co. On Jan. 13, 1836, the co. demised them to There are some points in the law relating to 
H. for one hundred years ; & shortly afterwards estoppels which seem clear, (a) when a lessor, 
the unexpired residue of that term, & all the without any legal estate or title, demises to 


261. — ~ .] — A void lease is good by 

estoppel, if the lessor purchase the inheritance ; 
but the jury may find the fact. — Iseiiam r. Moe- 
RICE (1628), Cro. Car. 109 ; 79 E. B. 696. 
Annotations : — Consd. Webb v. Austin (1844), 7 Man. & 0. 

701. Refd. Foot V. Berklay (1670), 2 Kob. Cfil. Mentd. 

Freeman v. Barnes (1670), 1 Sid. 458 ; Perry r. Bowes 

(1682), 1 Vent. 360; Dighton v. Groenvil (nren 1090), 

2 Vent. 321 ; Wallwyn v. Laudaff (Bp.) (1764), 2 Wils. 

233 ; Copeland v. Stephens (1818), 1 B. & Aid. 593 ; 

Edge V, Stratford (1831), 1 Tyr. 295. 

262. .] — If one make a lease of land 

in which he hath nothing & afterwards purchase 
the land, this is good against him A all who claim 
under him. — ^B allerd v. 8itwell (1030), Clay. 
32. 

263. .] — If a man by indenture 

leases land in which he has nothing A afterwards 
purchases his land the lease by estoppel will be 
good against him ... & those estoppels will 
bind not only the party to the estoppel but also 
all privies that claim under him {per Cue.). — 
Edwards v, Bogees (1040), W. Jo. 450 ; 82 
E. B. 239. 

Annotations : — Refd. Ooodtitlo v, Morse (1789), 3 Term Hep, 

365. Mentd. Round v, Kollo (J690), Frecin. K. B. 498 ; 

Doe d. Marchant r. Ernngton (1839), G Bing. N. C. 79. 

264. .] — The assignee of a lessor in 

a lease by deed, who has no estate in the land, has 
a reversion by estoppel as against the lessee, 
may sue him on the covenants accordingly : 
this applies to the case where a mtgor. makes a 
lease by deed, & assigns his equity of redemption 
with words that would pass a legal reversion in 
fee. 


estate & interest of H. in the premises, were 
assigned to deft. In an action by pltf. against 
deft., on a covenant in the lease from 11 . to pltf., 
to keep down the rabbits on the farm, deft, pleaded, 
that H. did not demise to pltf. ; Ac that the re- 
version on that lease did not vest in deft, ; — 
Held: both these issues ought to be entered for 
pltf. ; for the lease, being by deed, was a good 


another, the parties themselves are estopped from 
disputing the Yahclity of the lease on that ground : 
in other words, a tenant cannot deny his land- 
lord’s title, nor can the lessor dispute the validity 
of the lease ; (b) where a lessor by deed grants 
a lesse without title, Ac subsequently acquires 
one, the estoppel is said to be fed, Ac the lease Ac 
reversion then take effect in interest, Ac not by 


demise by way of estoppel, & a reversion in H. by estoppel, & an action will lie by the assignee of 
estoppel was thereby created, which primd facie the reversion against the tenant on the cove^nts 
was a reversion in fee, Ac therefore was not sur- in the lease, & by the tenant against the assignee 

rendered to the Broderers’ co., but passed from H. of the reversion 

to doft Irving (1869), 4 II. Ac N. 742 ; 28 L. J. Ex. 806 ; 

This estoppel was fed by the demise for one 33 L. T. O. 8 . ,328 ; 5 Jur. N. 8 . 740 ; affd, (1860), 

hundred years from the Broderers’ co. to H., the 6 II. Ac N. 13o, Ex. C’h. 
lessor, Ac thereby the lease from him to pltf. 

became good in point of interest S'iSbin afmfei Oiward' BkW. 80 c. 


ST0RGBON V, Wingfield (1846), 15 M. Ac W. 224 ; 
16 L. J. Ex. 212 : 163 E. B. 831. 

Annotations : — Ckmsa. CJuthbertaon v. Irving (1859), 4 H. 
ic N. 742. Bdd. Rowbotham v. WII 0 O 11 (1857), 27 L. J. 
Q. B. 61 ; Dollen t>. Batt (1858), 4 Jur. N. S. 835 ; Hoath 
t), Crealock (1874), 10 Oh. App. 22. Mentd. Hickman v. 
Machln (1859), 28 L. J. Ex. 810. 


t*. SinithiJon, 118931 1 Ch. 1 ; 

- - Menr 


, Keith V, Gancla (1904), 73 
L. J. Ch. 411. Mentd. Uuderhay v. Head (1887), 58 
L. T. 457 ; Brigg v. Thornton, 119041 1 Ch. 386. 

205 . By descent — Lessor an infant.] — 

L, devised some land Ac houses built thereon to 
his six children ; the mother as guardian to the 
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children, who were all infants, demised the pre- 
mises on a building lease for forty-one years. The 
eldest son joined in making the lease, & covenanted 
that the rest of the children when of age should 
confirm it. They all attained twenty-one, & 
accepted the rent for above ten years, after the 
youngest came of age, & then brought their eject- 
ment against the lessee, who by his bill prays to 
have his lease established. Under the circum- 
stances of this case, & particularly the acceptance 
of the rent for so long a contmuance, the ct. 
decreed the lease to be established during the re- 
sidue of the term. Where a person is of age when 
he makes a lease, & has nothing in the premises, 
but they after descend to him, the lease shall 
enure by way of estoppel, otherwise if he had been 
an infant. — Smith v. Low (1739), 1 Atk. 489; 
West temp. Hard. 669 ; 26 E. B. 310, L. C. 

(c) Admission of Lessee's Title — What amounts to. 

266. Tenant permitted to build — By reversioner.] 

— If reversioner permits lessees of tenant for life 
to build, etc., their term shall be supported in 
equity. — ^Anon. (1719), Bunb. 53 ; 145 E. R. 

693. 

267. By owner.] — Lala Beni Ram v. 

Kundan Lal (1899), 15 T. L. R. 258, P. C. 

268. Service of notice to quit.] — A notice by 
the owner of premises, requiring a party in posses- 
sion to leave the premises he then rented of the 
owner, at Lady Bay next is not conclusive evi- 
dence of a demise. — Doe d. Wilcockson v. 
Lynch (1771), 2 Chit. 683. 

209. .] — A notice desiring deft, to “ quit 

the premises which you hold under me, your term 
therein having long since expired,” does not re- 
cognise a subsisting tenancy from year to year 
subsequent to the term, but is a mere demand of 
possession. — Doe d. God&bll v. Inglis (1810), 
3 Taunt. 54 ; 128 E. R. 22. 

270. .] — Trustees for sale of certain pre- 
mises, gave notice, dated May 18, 1824, to A., 
the rightful occupier of a cottage thereon, not to 
trespass on any part thereof, &, afterwards brought 
an action against him for trespassing on an 
orchard. The same parties gave anotlier notice 
to A. on Mar. 18, 1825, & before the trial, to quit 
possession of all the ground which he had rented, 
or held under them ; — Held : the second notice 
acknowledged A. as a tenant, & operated as a 
waiver of the firat, which had treated him as a 
trespasser, &, consequently, the action did not 
lie. — ^B arton v. Cordy (1825), 1 0. & P. 664 ; 
M’Cle. & Yo. 278. 

fifc/icraZ/y, Part XX., po<it. 

271. Permission of acts of ownership by 
tenant.] — When the landlord suffers his tenant to 
exercise acts of ownership, &> makes no objection 
to it, it is evidence to be left to the jury, whether 
he did not mean to be bound by those acts of his 
tenant. — Dob d. Winckley v. Pyb (1795), 1 
Esp. 303, N. P. 

Annotation : — Mentd. Como v. Nlooll (1835), 1 Scott, 466. 

272. Obtaining possession of lease.] — Where, 
in ejectment, the attorney for the lessor of pltf. 
obtained from one of defts., the tenant in ^ssession 
a lease of the premises granted to him for a term 
not then expired, in order to prevent defts. from 
setting it up to defeat the action ; — Held : he 
thereby recognised it as a valid instrument, & 


when produced in pursuance of notice from defte., 
it might be read in evidence without calling the 
subscribing witness to prove the execution by the 
grantor of the lease.— Doe d. Tyndale v. Hemino 
(1826), 6 B. & 0. 28 ; 9 Dow, & By. K. B. 15 ; 
108 E. R. 363. 

Annotation .—Mentd. Bell t?. Chaytor (1843), 1 Cat. & Kir. 

162. 

278. Demand for rent — ^Fraudulent misrepre- 
sentation by tenant — Knowledge of landlord.] — 

In ejectment it appeared that deft, had been let 
into possession of a house upon a demise thereof 
to him ; but soon after the commencement of the 
tenancy, the landlord discovered that the repre- 
sentation which had been made to him of deft.’s 
character was false, & that the house had been 
converted by him into a brothel. He at first 
demanded possession of the house, but afterwards 
allowed the tenant to remain until one quarter’s 
rent became due ; he then demanded the rent, 
which was not paid : — Held : after demanding 
the rent, he could not treat the contract as avoided 
by deft.’s fraud.—DoE d. Wigan v. Poulton 
(1850), 14 L. T. O. S. 347. 

274. Acceptance of rent — Void or voidable 
lease.] — A dean & chapter were empowered by a 
local Act to grant building leases ot certain lands 
for ninety-nine years, provided that in every such 
lease there was a covenant by the lessee to build. 
I’hey granted a lease for ninety-nine years, omitting 
the covenant. During the supposed term, after 
tlie death of the dean unrler whom the lease had 
been granted, the lessee remained in possession, Sd 
continued to pay the reserved rent to the succeeding 
deans 6c chapter, who distributed it among them- 
selves : —Held : if the lease was voidable only, 
it was made good, as against each successive dean 
& chapter, for their own times respectively, by 
such their receipt & distribution of the rent, A, 
if the lease was absolutely void, such receipt & 
distribution were evidence from which, without 
proof of any instrument under seal, a demise from 
year to year might be presumed against them ; 
the presumption in such a case being the same 
against a corpn. aggregate as against an ordinary 
person. — D oe d. Pennington v. Taniere (1848), 
12 Q. B. 998 ; 18 L. J. Q. B. 49 ; 13 L. T. O. S. 
204 ; 13 Jur. 119 ; 116 E. R. 1144. 

Annotations . — Consd. Lawford v. Billoricay B. C., [1903] 

1 K. B. 772 ; Bourne & HolJingrsworth v. Marylobone B C. 

(1908), 72 J. P. 129. Refd. Pemungton v. Cardale (1858), 

3 H. & N. 656 ; Kidderminster Corpn. v. Hardwick 

(1873), L. R. 9 Exoh. 13. 

275. Former legal proceeddngs — Judgment 
against landlord — Former ejectment.] — Doe d. 

Strode v. Seaton, No. 142, ante. 

276. .] — To trespass for mesne 

profits defts. pleaded title to the lands in them- 
selves during the time for which mesne proOts were 
claimed. Pltf. replied, by way of estoppel, as to 
so much of the mesne profits as had accrued since 
a certain day named, that he sued out a writ of 
ejectment, for the purpose of recovering possession 
of the lands, wherein he claimed to be entitled 
from such day, & that thereupon such proceedings 
were had that he recovered the lands & possession 
of them. On demurrer : — Held : the judgment in 
ejectment did not operate as an estoppel with 
respect to the duration of pltf.’s title, & the replica- 
tion was therefore bad. — H arris v. Mulkbrn 
(1875), 1 Ex. D. 31 ; 45 L. J. Q. B. 244 ; 34 L. T. 
99 ; 40 J. P. 24 ; 24 W. R. 208. 

277. Consent order.] — Where in an action 

for mesne profits it appeared that deft, had been 
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274 L Accfptanoe <ht rtni — Void or ooidabU least ,} — Slatob v, Trimblx (1861), 14 1. 0. b. R. 342. — IR. 




Pabt I. — ^Relation of 

made deft, in the former action of ejectment under 
DistreaB for Bent Act, 1737 (c. 19), s. 13, upon 
entering into the congent rule as mtgee. & landlord : 
— Held: he was estopped from denying that he 
was landlord of the premises. — D ob v. Ch atxts 
(1861), 17 Q. B. 160 ; 20 L. J. Q. B. 478 ; 17 

L.T.O.S. 142; 15 Jur. 900 ; 117 B. R. 1244. 

(d) Whcd Persona bound by Estoppel. 

278. Parties claiming through lessor.] — S um- 
KBB V. SCHOFiBiJ>, No. 242, ante. 

Landlord without title at time of demise — 

Subsequent acquisition of title.] — See Nos. 258-264, 
ante. 

279. Remainderman — Expiration of tenancy in 
tall.] — Tenant in tail, the reminder over leases 
for years, rendering rent, & dies without issue, 
he in the remainder accepts the rent : this shall 
not bind him ; because that when the tail is deter- 
mined, ail that is comprised within it is deter- 
mined, & so the lease void, & he in the remainder 
claims not by the lessor. — ^A non. (1547), Bro. N. C. 
2 ; 73 E. R. 847. 

280. Heir of lessor — Lessor originally lessee 
for life — Purchase of reversion.] — ^Anon. (1560), 
Moore, K. B. 20 ; Dal. 26 ; 72 E. R. 412. 

281. .] — Roth WELLS Case, 

No. 260, ante. 

282. Infants — Estate managed by executors 

— Receipt of rent by executors.] — H. being seised 
in fee of certain premises, devised the same to his 
son W. for life, with remainder to the issue of W. 
as tenants in common in fee. In Apr. 1845, W. 
died, having by will appointed exors., who managed 
the estate for the infant children of W., & in the 
years 1845 & 1846, received rent from deft., who 
had been in possession prior to the death of W. — 
Held : the acts of the exors. did not bind the infant 
children, & the latter might maintain ejectment 
against deft, without any previous notice to quit 
or demand of possession. — D oe d. Thomas v. 
Roberts (1847), 10 M. & W. 778 ; 153 E. R. 1404. 

283. Assignee — Not deriving title from persons 

privy to or estopped by lease — Notwithstanding 
receipt of rent from tenant.] — In 1819 Burton 
mortgaged to Bromat for £1,000 ; & in 1827 

demised the premises to deft, for 31 years, who 
entered under the demise. In the same year £900 
of the mtge. money was paid, part of the premises 
being sold. In 1828 Burton became bkpt. In 
1834 Messrs. 8. paid off the remaining £100 ; & 
Bromat, on Feb. 22 in that year conveyed the 
mtged. premises to them in fee. On May 22, 1834, 
the assignees of Burton sold the premises to Lord 
D. for £245, of which Messrs. S. received £100, &> 
then conveyed in fee to Lord D. The assignees 
joined in that conveyance. Lord D. received 
rent from deft, for two years ; & then gave a 
regular notice to quit : — Held : he was not 
estopped by the lease to deft., but was entitled to 
recover in ejectment ; & consequently, not in an 
action of debt for use & occupation. 

Doubtless, if Lord D. had taken the legal estate 
from Burton he would have been estopped ; but 
as he took nothing in the land from either Burton 
or his assignees, no estoppel could affect him 
through them ; & as those from whom he did take 
the land were not estopped, neither is he (Lord 
Denman, C.J.). — Doe d. Downs (Lord) v. 
Thompson, Downe (Lord) v. Thompson (1847), 
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1037 ; 8 L. T. O. S. 408 ; 11 Jur. 1007 } 
116E. B. 1572. 

284. .] — w. became the tenant of M. 

on an agreement for three years, with option of 
renewal at the expiration, of a workshop, etc* 

M. held the premises as lessee of tlie Crown on a 
expiring Oct. 10, 1870. On the expiration 
of W.’s term under the agreement he did not 
exercise his option of renewal, but continued M.*s 
tenant from year to year, the tenancy commencing 
on June 24 in each year. In Sept. 1869, M. parted 
with his interest in the premises to 0., & gave W. 
notice to pay his rent to C. from that time. 0, had 
previously obtained from the Crown an engage- 
ment to grant a new lease of the property held by 

M. to him C., on the expiration of the former lease. 
C. communicated to W. the fact that the remainder 
of the term of M.’s lease under which he, C., hold, 
would expire on Oct. 10, 1870. W. continued to 
pay his rent to C. The Crown granted a new lease 
to C. from Oct. 10, 1870, in fulfilment of the engage- 
ment to that effect, & under this new lease C. 
sublet the property to S., who, at the end of the 
year 1870, entered <fc evicted W. The ordinary 
yearly tenancy of W. would have expired on 
June 24, 1871, &, except the above intimation 
from C. that his interest under IVl .’s lease was about 
to expire, he, W., had received no otlier notice 
that C. intended to determine the same. On an 
action for damages for wrongful eviction by W. 
brought against S. : — Held : W.'s tenancy expired 
with M.’s lease on Oct. 10, 1870, inasmuch as C. 
only holding through M. had no power, in adopting 
W. as his tenant, to give the latter a greater interest 
than he, C., possessed himself, <fc the fact of 0. 
immediately after the expiration of M.'s term 
acquiring an interest in the premises in his own 
right, made no difference inasmuch as the creation 
of a new independent estate in C. did not operate 
to create a new or to continue the former tenancy 
of W. to C. which was absolutely &, in fact, 
determined by the determination of C.’s interest 
under M.'s lease, & S. was not estopped by the 
mere fact of deriving his claim to evict through 
C. frem setting up as an answer to the action the 
fact that the relation of landlord Jk tenant did not 
exist between C. & W. at the time of the eviction 
of Oct. 10, 1870, inasmuch as no conduct or repre- 
sentation on the part of or by C., bad operated to 
the prejudice of W. or had caused W. so to act as 
to work prejudice or injury to himself, — Weller 
V. Spikes (1872), 26 L. T. 866 ; 20 W. R. 772. 

Sub-sect. 3. — Duration of Estoppel. 

285. General rule— Until expiration of term.] — 

If a man leases his own land by deed indented, 
the indenture is no estoppel, but during the lease ; 
& not after (per Cult.). — ^A non. (circa 1550), Bro. 

N. C. 78 ; 73 E. K. 881. 

286. .] — If a man accepts a lease for 

years by deed indented of his own land, the estoppel 
ends with the lease, & then both parts of the 
indenture belong to the lessor. — Rawlynb’ Case 
(1687), 4 Co. Rep. 62 a ; Jenk. 254 ; 76 E. R. 1007. 

Annoiaitmts : — ^Befd. Lainpet’s Cano (1612), 10 Co. Hop. 
46 b ; Lyii v. Wyii (1660), O. Bridg. 122 : Foot t). Berklay 
(1670), 2 Keb. 054 ; Hodgkliia t>. Tuonibury (1675), 
Freom. K. B. 417 ; Symonda v. Cudmoro (1091), 12 Mod. 
Hop. 32 ; l^almor v. Ekina (1728), 2 Ld. Haym. 1650 ; Doo 
d. ChriatmaH v. Oliver (1829), l6 B. Sc C. 181 ; Stuigooii 
V. Wingfield (1846), 15 M. & W. 224 ; Edwardn v. Wlokwar 
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285 i. Otneral rule — Until expiraiion 
pf term.)— Where a tenant holds pre- 
mises under a verbal lease at $200 
per annum until the premises should 


be sold. Sc tbe purchaser of the same 
accepts a quarter’s rent from the 
tenant, he is estopped from denying 
the tenancy, but the estoppel only 
extends to the end of the quarter, Sc, 
therefore, he mar demand immediate 


possession. — HOAHnoKOt gh WKctwiTiKS 
r. Lockk (1912), 23 O. W. H. 239; 
4 O. W. N. 228 ; 6 D. L. It. 897.— 

CAN. 

286 il. .) — DoKd.DBVxBKR 

V. Bhowk (1867), 3 All. 433.— CAN. 
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8^. 8. — E$toppel 06 hetioeen landlord and Unani : 288. .] — Dob d* Hctmfhhiibtb r. 

Sub-sect, 3. Part II. Sects, I <fi? 2 ; Hawkbs, No. 162, ante. 


sects, 1, 2 8, A.] 

(1866), L. R. 1 Bq. 403. Xentd. Blaokamore’s Oaae (1610), 
8 Co. Hep. 156 a : Simpson o. Jackson (1622), Palm. 295 ; 
R. V. Hornby (1694b 5 Mod. Hep. 29 ; Maffiath v. Hardy 
(1838), 6 Soott, 627 ; Kowbotham v, WBson (1851), 27 
h. J. Q. B. 61. 

287. .] — During the life of the 

tenant for life, the lessor, A; the continuance 
of the lease, deft, would have been estopped to say 
he had not the reversion in him ; but he being 
dead, & the lease thereby at an end, the lessee is, 
as it were, unmuzzled & is not estopped to plead 
the truth (per Cur.). — Brudnbll v, Bobebts 
(1762), 2 Wils. 143 ; 95 B. R. 732. ^ 

Annotationa Reid. Pluck o. Dlawes (1831), 5 Bli. N. S. 31 ; 
Weld V. Baxter (1856), 1 H. & N. 568. 


289. .] — Setnble : the estoppel ceases 

upon the expiration of the lease. — ^B ayley v, 
Bradley (1848), 5 O. B. 396 ; 16 L. J. C. P. 206 ; 
136 E. R. 932. 

Annotation Reid. Lobrh v, Dlokeson (1884), 15 Q. B. D. 60. 

290. .] — Watson v. Lane, No. 87, 

ante. 

291. .] — Clark v, Adib (No. 2), No. 

90, ante. 

292. Until eviction by title paramount.] 

Delaney v. Pox, No. 104, oTtie. 

See, also, Estoppel, Vol. XXI., p. 281, Nos 
909-973. 


Part li. — Agreements for Lease. 


Sect. 1.— CAPACITY TO MAKE. 

See Part III., Sect. 1, post. 


Sect. 2.— DISTTNCTION BETWEEN LEASE AND 
AGREEMENT FOR LEASE. 

Sub-sect. 1. — In General. 

293. Efteot of Judicature Acts — Distinction no 
longer valld.j — Since the Judicature Acta, there 
is now no distinction, that I can see, between a 
lease & an agreement for a lease, because equity 
looks upon that as done which ought to be done 
(Field, J .). — Re Maughan, Ex p. Monkhouse 
(1885), as reported in 14 Q. B, D, 056 ; 33 W. R. 
308. 

Armoiaiionfi : — Coiud. Gray v. apyer, [1922] 2 Ch. 22. 
Reid. Furnofis v. Bond (1888), 4 T. L. 11. 457 ; Foster v, 
Hoevea (1892), 61 L J. Q, B, 703. 

See, also, Part II., Sect. 5, sub-sect. 2. 

294. Dependent on Intention of parties.] — Doe 
d. Jackson v. Ashburner, No. 1040, post. 

295. .]— Goodtitlb d. Estwiok v. Way, 

No. 303, post. 

296. .] — It is familiar law that whether an 

agreement operates as a demise or as an agreement 
only depends on the intention of the parties 
(LiNDLEY, L.J.). — SiDEBOTHAMr. HOLLAND, f 18951 
1 Q. B. 378 ; 04 L. J. Q. B. 200 ; 72 L. T. 62 ; 43 
W. R. 228 ; 11 T. L. R. 164 ; 39 Sol. Jo. 105 ; 
14 R. 136, C. A. 

Annotations : — Mentd. Dixon d. Bradford & District Hallway 
Servants* Coal Supply Soo., (1904) 1 K. B. 444 ; Re 
Lancashire & Yorkshire Bank’s Lease, Davis v, Lancashire 
& Yorkshire Bank, [1914] 1 Oh. 522 ; Mesgeson v. Groves, 
[1917] 1 Ch. 158 ; c3roft r. Blay, [1919] 2 Ch. 843 ; Raikes 
V. Ogle, [1921] 1 K. B. 676 ; Savory v. Bayley (1922), 38 
T. L. U. 019 : Simmons v. Crossley, [1922] 2 K. B. 95 ; 
Brakspoar o. Barton, [1924] 2 K. B. 88. 

297 . To be collected from ciroumstanoes.] 

— Baxter d. Abrahallv. Browne, No, 1042, post, 

298. To be collected from Instrument.] — 

Whether an instrument shall be a lease, or only an 
agreement for a lease, depends on the intention 
01 the parties, as it is to be collected from the 
instrument. Strong circumstances of incon- 


venience apparent on the instrument, if it should 
he construed as a lease, indicate the intention of 
the parties that it should be an agreement only. 
Such as a stipulation that out of the rent mentioned, 
a proportionate abatement should be made in 
respect of certain excepted premises ; for until 
that was apportioned, the lessor could not distrain. 
A stipulation that the tenant should hold at & 
under all usual covenants as between landlord & 
tenant where the premises are situate ; for it may 
be disputable what are usual covenants. 

Where there is an instrument by which it 
appears that one party is to give possession & the 
other to take it, that is a lease, unless it can be 
collected from the instrument itself that it is an 
agreement only for a lease to be afterwards made 
(Laurence, J.). — Morgan d. Dowding v. Bissbll 
(1810), 3 Taunt. 65 ; 128 E. R. 27. 

Annotations : — Consd. Dunk v. Hunter (1822), 6 B. & Aid. 

322 ; Curling r. Mills (1843), 6 Man. & G. 173 ; Stratton 

V. Pettit (1855), 16 C. B. 420 Refd. Christie v- Lewis 

(1821), 2 Brod. & Bing. 410 ; Chapman v. Bluck (1838), 

4 Bing. N. C. 187 ; Doe d. Phillip v. Benjamin (1839), 

9 Ad. & El. 644 ; Jones v. Reynolds (1841), 1 Q. B. 506 ; 

Doe d. Morgan v. Powell (1844), 7 Man. & G. 980. Mentd. 

Alderman r. Neat© (1839), 4 M. & W. 704. 

299. .] — ^Peering v. Brook, No. 316, 

post. 

800. .] — A., by deed, “ in considera- 

tion of the rents, covenants, & agreements herein- 
after reserved & contained,” on the part of B., 
covenants to grant to B., at his request, a lease 
of a house; habendum for twenty-one years from 
a day pa^, ” but determinable as hereinafter 
mentioned.” B. covenants to lay out a certain 
sum on the premises. & it is agreed that the 
lease shall contain a covenant for the payment of 
rent & other usual covenants ; “ also a cove- 
nant, as it is also hereby agreed, on the part of 
A. for the quiet enjoyment, etc. ; & it is also 
agreed that it shall be lawful for, &, in the event 
of a lease being executed, there shall be contained 
in the lease a proviso empowering B. to determine 
the tenancy or the lease,” etc. : — Held : a present 
demise. 

It is often very difficult to say whether a par- 


PAHT II. SECT. 2, SUB-SECT. 1. 

297 1. Dependent on intention of par- 
Ues — To he collected from dreurmdancea.'l 
— The question whether an agreement 
to lease operates as an immediate 
demise should bo determined on the 
facts of each case. — Swaminatha 
Mitpaxiab V . Hamaswami Mubauar 


(1920), I. L. R. 44 Mad. 399.— IND. 

297 ii. .] — Jones v. Dug 

GAN (1841), 4 I. L. R. 86 ; Jebb &. 
B. 3.— IR. 

297 ill. .] — ^Wber© an agree- 

ment for lease is in the form in which 
a lease Ip by law required to be, & the 


intention of the parties is to create 
a tenancy under ft. without the exe- 
cution of any further inptrument, it 
operates as a lease. — P ublic Trustee 
V. Paterson (1893), 12 N. Z. L. R, 
281.— N.Z. 

297 iv. .) — HnxER V. 

Jbnnrb, [1921] N. Z. L. R. 841.— N.Z. 
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ticular mstrument amounts to an agi’esmont for a 
lease, or an actual demise. The question depends 
on the intention of the parties, as it is uo be 
collected from the instrument. Looking at the 
instrument in all its parts, I think effect will be 
given to the intention of the parties, by con- 
struing it as an actual demise rather than by 
treating it as a mere agreement for a le 
(Tindal, C.J.). — CuBUNG V. Muxs (1843), , 
Man. G. 173 ; 7 Scott. N. R. 709 ; 12 L. J. 0. P 
316 ; 1 L. T. O. S. 267 ; 7 J, P. 384 ; 134 B. R. 
863. 

801. ,] — Whether an instrument is 

to operate as a lease or an agreement, depends upon 
the mtention, to be coUected from the instrument 
& from the nature & condition of the subject- 
matter without reference to extrinsic circumstances 
or subsequent acts. By a memorandum made on 
Peb. 2, A. a^eed to let &; grant a lease to B. of “the 
coaJ, iron-mine, stone, & fire-clay,” under certain 
lands, at certain specified royalties, for the term 
of seventy-years ; « it was provided that so much 
royalties as would amount to £50 a year should be 
worked or paid for during the term ; the rent to 
commence in a year from the time a pit was sunk ; 
with power to work the minerals & to deposit 
rubbish, & make a wharf, as usually granted 
in leases of a similar nature, & as granted by C. ; 
& abandon & quit the same at any time 
during the term B. should think fit, on giving six 
months’ notice ; to commence sinking a pit before 
June 24 ; & A. engaged that he had not incum- 
bered such estate ; to contain the usual covenants, 
& as entered into by C. & A. engaged to sign a 
lease upon the said terms as soon as it could be 
prepared : — Held : this was not a lease but an 
agreement for a demise in future. 

If there had been any proviso for immediate 
possession, I should have thought it would have 
gone far to determine the case (Ooltman, J.). 

If I could see an intention to give possession 
immediately, I should say that this circumstance 
added to the other matters, would induce me to 
hold the instrument to be a lease (Coltman, J.). — 
Doe d. Morgan v, Powell (1844), 7 Man. & G. 
980 ; 8 Soott, N. H. 087 ; 4 L, T. O. S. 134 a ; 

8 Jur. 1123 ; 136 E. R. 397 ; sub nom. Doe d. 
Morgan v, Morgan & Powell, 14 L. J. O. P. 5. 

302. .] — Gore v, Lloyd, No. 327, 

poaL 


Sub-sect. 2. — ^What Agreemeots amount 
to Lease. 

See Part III., post. 


Sub -sect 3. — What Amounts to Agreement 
fob Lease. 

A. In General, 

803. Future lease definitely contemplated.] — 

(1) A paper containing words of present contract, 
with an a^ement that the lessee should take 
possession immediately, & that a lease should be 
executed in futurot operates only os an agreement 
for a lease, & not as a lease itself ; & therefore 
it need not be stamped, if executed before 23 Geo. 3, 
c. 68. 

It plainly was not the intention of the parties 


that such agreement should operate as a lease 
(Ashhubst, j.). 

(2) The trustee of a term to satisfy creditors, 
not having notice of an agreement for a lease before 
the grant of the term, may maintain an ejectment 
against the tenant in possession under the agree- 
ment. (3) A lease in writing, though not under 
seal, cannot be given in evidence, unless it be 
stamped. — G dodtitle d. Estwick v. Way (1787), 
1 Term Rep. 735 ; 90 E. R. 1349. 

Annpterfiofw to (1) Consd. Poole v, Bentley (1810), 
12 Ea^, 168 ; Pinero v. JudBon (1829), 3 Moo. k P. 497. 
Reid. Doe d. Green & Coloombe v. Fldler (1796), Peake, 
Add. Cas. S3 ; Doe d. Bromfleld v. Smith (1806), 6 East, 
530 ; Colley v. Stroeton (1823), 3 Dow. & Ry. K. B. 622 ; 
Dew d. Peareon v. Rles (1832), 8 Bins- 178 ; Wamian «. 
Faithful (1834), 3 Nev. & M. K. B. 137 ; Chapman v, 
Bluok (1838), 1 Arn. 27. 

304. .] — Doe d. Jackson v. Ashburner, 

No. 1040, post, 

305. .] — A. agreed to let her house to B. 

“ during her life, supposing it to be occupied by 
B. or a tenant agreeable to A.,” A; “ a clause was 
to be added in the lease ” to give A.’s son an option 
to possess the house when of age i — Held : this 
was only an agreement for a lease, & not a perfect 
lease, the latter clause showing it to be executory : 
& a lease granted in pursuance of such agreement 
would only enure for the joint lives of A. <& B. ; 
& therefore B. having continued in possession of 
the premises under the agreement to the time of his 
death, his interest then determined, & A. might 
maintain ejectment against B.’s extrix. who had 
possessed herself of the premise's. — Doe d. Brom- 
PiELD V. Smith (1805), 0 East, 530 ; 2 Smith, K. B. 
670 ; 102 E. R. 1390. 

AnnotcUiona : — Re!d. Doo d. Oldorwhaw v. Broach (1807), 
6 Eep. 106 ; Poole u. Bentley (1810), 12 RoHt, 168 • Doe 
d. Davoiiish v. Moffat t (1800), 16 Q. It. 257. Montd. 
Doo d. Tilt V. Stratton (1828), 4 Bing. 446. 

306. .1 — A document by which A. agrees 

to grant, & B. to take, a lease of certain jjremisos 
for a certain term, at a certain yearly rent, is to be 
considered merely as an agreement, not rcviuiring 
a lease stamp, although no lease be prepared, & B. 
occupies during the whole of the term under such 
document. 

It is only an agreement for a lease, no present 
interest passes. I think the lessor might have 
turned deft, out next day (Best, (’.J.). — Bhillips 
V . Hartley (1827), 3 C. & P. 121, N. B. 

307. .] — A. agrees to execute to B. a lease 

of all that messuage, etc., habendum to B., his exors., 
etc., for seven years, from June 24 next, at the 
vearly rent of £105 payable half yearly ; the lease 
to contain covenants to pay rent h to repair, 
with proviso for re-entry on non-performance of 
covenants : B. agrees to accept such lease dc 
execute a counterpart, & B. further agrees, when 
the dwelling-houses on each side of the messuage 
hereby agreed to be demised shall be tenanted, 
to pay an additional yearly rent of £1 5 during the 
residue of the seven years ; A. agrees, on or before 
June 24, to erect eight panels, etc., several works 
to be done by A. wore then specified, as to paper 
certains rooms, fix a range & stoves, hang bells, 
lay on water, etc. : & it is agreed that, by the lease 
hereby agreed to be grants, the rent reserved 
shall be £120, k that, by a separate deed, to bear 
date the day after such lease, A. shall releaiio to B. 
the annual sum of £15 out of such rent of £120 ; 
B. to prepare the lease at his own cost, to be 

pproved of by A.’s solr. A. to have the option 
I making the lease fourteen years. B. entered 
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8ed» 2 * — Distinction between lease and agreement for 
lease : Svb^sect. 8, A,, B. C.] 

& paid rent to A.» as first mentioned. No leaee 
was executed : — Hdd : the contract was not a lease, 
but an agreement merely. — Bawsok v. Bicke 
(1837), 7 Ad. & El. 461 ; 2 Nev. & P. K. B. 423 
Will. WoU. & Dav. 675 ; 7 L. J. Q. B. 17 ; 112 
E. R. 639. 

308. .1 — Bickneix V. Hood, No. 1030, post 

809. .] — ^Where an agreement was entered 

into between two parties by which the one agreed 
to let on lease, & the other to take, certain premises 
at a fixed rent, to commence from Michaelmas, 
then next ensuing, the lease to contain specified 
covenants, etc. : — Held : the above agreement 
did not amount to an actual demise. — Burneli. 
v. Curtis (1840), 4 Jur. 400. 

810. .] — By arts, of agreement, dated 

May 2, 1838, deft, agreed with pltf. that he would 
grant him a lease of a messuage, etc., for twenty- 
one years, from Midsummer Day then next, at a 
rent of £46, payable quarterly on the usual days 
of payment in every year during the term, the 
first payment to commence on Sept, 29 then 
next ; to be entered upon immediately by pltf., 
he having on the day of the date paid £25 to aeft., 
& in the lease were to be contained covenants to 
pay the rent, to repair, etc., & all other usual & 
reasonable covenants, witli a power to either 
party to determine the lease at the end of seven 
or fourteen years : — Held : this instrument 
amounted to an agreement for a lease only, & 
not to an actual demise ; & pltf. was not entitled 
to recover as for the breach of an implied promise 
for quiet enjoyment. — Brashier v. Jackson (1840), 
C M. & W. 649 ; 8 Dowl. 784 ; 9 L. J. Ex. 313 ; 151 
E. R. 630. 

Annotation : — Mentd. Tennyson v. O’Rrlon (1865), 5 E. & B. 

497. 

811. .] — Chapman v, Towner, No. 544, 

post 

812. .] — Dob d. Morgan v, Powell, No. 

301, ante, 

818. .] — Dob d. Bailey v. Poster, No. 

331, post, 

814. Although words of present demise 

used.] — Paper, entitled memorandum of an 
agreement, between A. & B. & signed by them ; 
expressing, that in consideration of £40 A. “ doth 
agree to let,” & B. ” doth agree to take a messuage,” 
etc., at £40 per annum rent ; ’ ” & it is further 
agreed ” that A. ” shall not raise the rent nor 
turn out ” B, so long as the rent is duly paid 
quarterly, & he does not sell any article injurious 
to A. in his business. Though the terms do not 
exclude the construction of actual demise, yet, 
the import of the whole looking to some future 
instrument, & a more permanent interest than 
from year to year, a demurrer to a bill for specific 
performance against A., who had succeeded in an 
ejectment, was overruled. — B rowne v , Warner 
( 1807), 14 Ves. 166 ; 33 E. R. 480, L. 0. ; subse- 
quent proceedings (1808), 14 Ves. 409, L. C. 
Annotaliom : — Oonsd. Re Killer's Le€u«hold Estates, Ex p. 
East of London Ky. (1873), L. H. 16 Eq. 621, “ 

Kusol V. Watson (1879), 11 Oh. D. 129. Conid. ChesEire 
Lines CommRtee v. Le\^a^^l880}, 60 L. J. B._J121 ; 

«ji»IIu4Cr i/« AuraiiouLtSp lAUi/uj X JX.9 £!• o77m AWU« 

V. Beard (1870), 2 Ex. D. 30. 


315 , •nme given fmr preparatloii ttieFeel 

— Before commeneement of term.] — ^T empest v. 
Bawling. No. 324, post 

816. Express proviso that agreement not to 
operate as lease.] — Whether an agre^ent for a 
lease shall enure as a present demise, is a question 
of intention to be collected from the instrument ; 
therefore, where an agreement for a lease contained 
a stipulation as to the terms upon which the tenant 
should hold till a lease was granted, but also con- 
tained a proviso that it should not be construed or 
taken to operate as a lease or actual demise : — 
Held : it did not require a lease stamp. — ^Pbrring 
V, Brook (1835), 7 C. &; P. 360 ; 1 Mood. & R. 
610, N. P. 

Annotaiion : — Refd. Curling v. Mills (1843), 6 Man. 8c G. 173. 

317. .] — Anderson v. Midland Ry. Co., 

No. 637, post, 

318. Agreement for tenancy for three years.] — 

An agreement for a tenancy for three years is the 
same thing in effect as an agreement for a lease. — 
Ee Barker (1863), 7 L. T. 724. 

319. Instrument not described as lease — No 
words of present demise.] — Clayton v, Burten- 
SHAW, No. 326, post. 

B, Uncertainty as to Rent and Occupation, 

320. Rent — Agreement to abate.] — Morgan 
d. Dowding V. Bissell, No. 298, ante. 

321. .] — Landlord & tenant between whom 

there was a subsisting tenancy, agreed in writing 
for a letting of the farm upon different terms, the 
amount of the rent to be settled by valuation, & 
the tenant to find sureties for his paying the rent. 
The amount was not settled, & the sureties were 
not given : — Held : the instmment, although it 
contained words of present demise, did not operate 
as a lease, or alter the terms of the existing tenancy. 
— ^JoHN V, Jenkins (1832), 1 Cr. & M. 227 ; 3 
Tyr. 170 ; 2 L. J. Ex. 83 ; 149 E. R. 384. 
Annotations : — Distd. Chapmaji v. Bluck (1838), 1 Am. 27. 

Apld. Jonos V. Ueynohw (1841 >, 1 Q. B. 606. Mentd. 
Harris v. Thirkell (1852), 20 L. T. O. S. 98. 

822. .] — Chapman v. Towner, No. 544, 

post, 

823. .] — Gore v, Lloyd, No. 327, post, 

824. Occupation — Commencement uncertain.] 
— ^An instrument, executed on Nov. 24, 1807, upon 
an agreement stamp setting forth the conditions 
of lotting a farm & the regulations to be observed 
by the tenant ; that the term was to bo from year 
X) year, the lands to be entered upon on Feb. 3, 
1808, & the housing on May 12 ; & that a lease was 
jo be made upon these conditions, with all usual 
3ovenants ; at the foot of which deft, wrote “ I 
agree to take lot 1, the premises in question at the 
rent, etc. subject to the covenants ” ; is an agree- 
ment for a lease, & not a present demise ; there 
being not only a stipulation for a future lease, but 
time given to prepare it before the commencement 
of the term, & no present occupation as tenant 
contracted for. But after deft, had been let into 
possession under such agreement, & had paid rent 
under it: — Held: that was sufficient to satisfy 

count against him as tenant upon a demise, for 

I of such agreement ; such count stating that whereas 


PART n. SECT. 2, SUB-SECT. B.—B. 

821 1. Rerd,\ — Hrmpbl r. Robinson, 
(19241 8. A. S R. 288.— AUS. 

821 11. .) — ^Memoranda or beads 

of agreement, ascertaining no certain 
amount of rent, being preparatory to 
a letting. & under wmoh no rent had 
been paid before the distress : — Held : 
not to constitute a present demise. — 


Cheney & Breck v. Taylor (1844), 1 
U. C. R. 166.— CAN, 

821 Hi, . 1 — B. rented orally from 

pltf. for a year, & it was intended to 
have a written lease. It was not 
shown that either the rent or the terms 
of the tenancy had been agreed upon : 
— Held : not a lease, but an agreement 
only.— K yle r. Stocks (1871), 31 
U. C. R. 47.-<3AN. 


821 Iv. . 1 — M*Cree8h V. M'Qeoqh 

(1873), I. R. 7 C. L. 236.— m. 

321 V. .1 — Kkrsler V. Kroo- 

MANN, (19081 T. S. 290.— S. AF. 

821 vl, .1 — Totoyi V, Ncuka 

(1909), E. D. C. 113.— fl. AF. 

824 1. Occupation — Commencement 
uncertain,} — Re Alexander, Ex p. 
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the plaintiff had demised, etc., ^ it was not 
necostiary to state the whole of the agreement, if 
the part omitted did not qualify tliat which was 
stated. — ^TiaiPEST v, Rawung (1810), 13 East, 
18; 104E.R.272. 

Annotaii^ : — Distd. Doe d. Pearson e. Hies (1832)» 8 Blnfir- 

178. Mentd. Handford v. Palmer (1820)» 2 Brod. & Bing. 

3fl9. 

826. .] — A landlord has no nght to 

distrain, unless there be an actual demise to the 
tenant at a fixed rent ; &, therefore, where a 
tenant was in possession, under a memorandum 
of agreement to let on lease, with a purchasing 
clause, for twenty-one years, at the net clear rent 
of £63, the tenant to enter any time on or before 
a particular day ; — Held : this only amounted to 
an agreement for a future lease, & no lease having 
been executed, & no rent subsequently paid, the 
landlord was not entitled to distrain. — Dunk v, 
Hunter (1822), 5 B. & Aid. 322 ; 100 E. R. 1209. 
Annolaiimia : — Cozisd. Hamerton v. Stead (1824), 5 Dow. & 

Ry. K, B. 206. Distd. Mann Lovejoy (1826), Ry. & M. 

SS.*) : Stanlforth tj. Fox (1831), 7 Bing. 590 ; Warman v. 

Falthfull (1834), 5 B. & Ad. 1042. Consd. Vincent v. 

Godson (1853), 1 Sm. & G. 384. Distd. Anderson v. Mid. 

Ry. (1861), 3 E. & K. 614. 

326. & determination.] — By an 

instiniment under seal, A. agreed to take 
hire of B. certain premises at a certain yearly rent, 
but no time was fixed for the commencement or 
determination of the interest. It was also agreed 
that A. should take at a valuation to be made on 
a future day, the fixtures, furniture, <fc stock in 
trade on the premises. The instrument liad a 
stamp of £l 1(3,9. impressed upon it: — Held: it 
was only an agi'eement for a lease, <fe the stamp was 
not sufTicient. Semhlc : it should have been a 
stamp of £1 1 5s., the instrument being “ a deed not 
otherwise eliarged ” in the sched. to Stamp Act, 
1815 (c. 181), 

In judging whether this be a lease or not, let 
us first look at the declaration. Pltf. does not 
describe it as a lease, there are no woi'ds of demise, 
& the language as there set out is that of defts. 
alone. Looking at the instrument itself, I am 
satisfied that great injustice miglit b(} done by 
holding it to be a lease. Was it the intention of 
Ihe parties tliat it should operate as a present 
demise? I cannot persuade myself that defts. 
ever consented so to consider it. Non constat 
when the interest was to commence, nor Iiow long 
it was to continue (Bayley, J.). — (\layton v. 
Burtensiiaw (1826), 5 B. & t\ 41 ; 7 Dow. & By. 

K. B. 800 ; 108 E. B. 10. 

An7io/fi(ton Distd WIIhou v. Smith (1841). 12 M. & W. 

401. 

327. .] — The following document : 

“ Memorandum of an agi’cement entered into this 
Jan. 31, 1840, between B., of the one part, A 
J., of the other part. 'Fho said J. hereby agrees 
to become the tenant of G. farm, at the customary 
time of entry, under the following conditions : 
viz., that the sum of £260 annual rent shall be paid 
at the usual time for the liouse, premises, & lands, 
as agreed upon ; & the said B. agrees to lay out in 
the improvement & alterations of the fann-houso 
A new sheds a sum not exceeding £200, with the 
understanding that spars for rafters shall be found 
from the estate ; cartage of all materials, except 
stones for walls, to be done or found by J. 
(Signed) B., J.'* : — Jffeld : (1) a mere agreement for 
a future tenancy, not an actual demise, A therefore 
properly stamped with a£l stamp ; (2) this agree- 
ment did not necessarily import, in point of law, 


that the year’s rent was to be payable at the end 
of the year from the time of entry ; but it might 
be shown from the contemporaneous or subsequent 
dealings of the parties, that their xmderstanding 
was that the rent shoidd become payable at an 
earlier period. 

(3) The rule which is laid down in all the cases 
is, that you must look at the whole of the instru- 
ment, to judge of the intention of the parties as 
declared by the words of it, for the purpose of 
seeing whether it is an agreement or a lease 
(Aldebson, B.). — Gore v, Lloyd (1844), 12 
M. A W. 463 ; 13 L. J. Ex. 360 ; 152 E. R. 1279 ; 
sub nom. Gore r. Lloyd, Evans v. Lloyd, 2 

L. T. O. S. 329. 

Annotaiim} As to (1) Folld. Doo d. Wood v. Clarke (1846), 

7 g. B. 211. 

328. .]— Doe d. Wood r. Clarke, 

No. 339, 2 )osL 

C. Landlord Not in Position to Dnnisc. 

329. Expectation of power to demise.] — An 
instrument on an agi’oemcnt stamp, reciting 
that A., in case he should be entitled to certain 
premises on the deatli of B., would immediately 
demise the same to C., declaring that he did thereby 
agree to demise A lett})e same, with a subsequent 
covenant to pi‘t)cure a licence to let from the lord, 
operates as an agreement for a lease, A not as an 
absolute demise. — D oe d. Coore v. Clare (1788), 
2 Term Rep. 739 ; 100 E. R. 398. 

Asnniationa : — Distd. Doo d. Groen & Colconibo r. Fidler 

(1795), Peako, Add. Cas. 33 ; Doo d. Poarwon r. Rios (1 832), 

8 Biu«r. 178. Reid. J>oc d. JtickHOii r. AhIi burner (1793). 

5 Term Rop. 163 ; Doo d. Broinliold v. Smith (1805), 0 

East, 530 ; Pistor r. Cater (1842), 9 M. W. 315 ; Doo 

d. Bailey r. Fost-or (1846), 15 L. J. C. P. 203. 

330. ,j — By agreement between P. A 11,, 

P. agreed to grant to H. a lease of land A the build- 
ings then standing thereon, A others to be erected 
thereon under the agi'oement, with tlie appurten- 
ances, as tliey then were A had been in the 
possession of 11., for a term of years to commence 
at a day then past, at a specified rent, payable 
on days then to come ; A P. agi’ood in four months 
to erect ceHain buildings on the land ; A li. 
agreed to take the lease A execute a counterpart, 
A, in the four monihHj to ci-ect certain otlier 
buildings on the land : A it was agreed that the 
lease should be granted immediately after P. 
should obtain his lease of tJie j)remises from M., 
under a tJieii subsisting agreement between J*. A 

M. ; A that the lease from P. to 11. should contain 
like covenants, etc., to those in the lease from M. 
to P., A such other covenants as were usual in such 
leases : AH. agreed to pay the rent, as if the lease 
from P. were already executed. If H. failed to 
pay such rent, or perform the agreement, the agree- 
ment was to be void so far as regarded the engage- 
ments of P. ; A P. might retain, or re-enter upon, 
Adisjiose of, the premises. If P. failed to perform, 
etc., he was to pay £500 to H., as liquidated 
damages ; — Held : the insti’ument did not amount 
to a present demise, inasmuch os P. appeared by 
the agreement to liave no present power to grant 
a lease ; A, H. having entered A made default in 
payment of rent, 1\ could not distrain. — H ayward 
V, Haswell (1837), 6 Ad. A El. 265 ; 1 Nev. A 
P. K. B. 411 ; Will. Woll. A Dav. 168 ; 0 L. J. 
K. B. 110 ; 1 Jut. 61 ; 112 E. B. 101. 

831. Licence necessary — From lord of manor.] 
— ^By a memorandum of agreement, dated J une 23, 
1842, made between A., as agent for A on behalf 


Qraixokb (1893), 11 N.Z. L. R. 682. — son v. Edmiston, [19071 V. L. R. 191. Stokes (1812), 2 Ball & B. 68. — IR. 

N.Z. — AUS. h. Dalton v, Barry 

f. Duration uncertain.] — Mori- g* — Pemland p. (1860), 12 Ir. Jut. 271. IR. 
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Sect *2, — Dietinction between Uaee and agreemenijot 
leaee : Syb-aeot. 3, C. D, Sect* 3 1 Sub-sect, 1.] 

of the churchwardens of the parish of M., not 
naming them, of the one part, & B. of the other 
part, it was agreed, provided a licence could be 
obtained from the lord of the manor, & upon B. 
putting the premises into repair, that the church- 
wardens should grant a lease to B. for twenty -one 
years from Midsummer then next, under the clear 
yearly rent of £30 ; such lease to contain covenants 
for payment of rent & taxes, & to repair, insure, 
not to commit waste, etc., & all other usual & 
proper covenants, etc. ; B. agreed to accept such 
lease, & execute a counterpart, etc., & that, until 
such lease & counterpart should be granted, the 
said yearly rent should be payable & recoverable 
by distress or otherwise, in like manner as if such 
lease & counterpart had been executed : — Be/d : 
this instrument was properly stamped as an agree- 
ment. 

The parties had some difficulty about a future 
lease, & in the meantime agree to take the best 
terms they can get. They therefore consent to a 
tenancy so long as they can agree. Whatever title 
A. had at the time he has now, because there has 
been no legal transfer of his legal estate. His 
title by estoppel is as good as ever (Coltman, J.). — 
Dob d. Bailey v. Poster (1846), 3 0. B. 215 ; 15 
L. J. C. P. 263 ; 7 L. T. O. 8. 208 ; 136 E. R. 86. 

Annotation : — Mentd. Ford v. Agor (]863), 8 L. T. 646. 

332. From superior landlord.] — Rol- 

LA 80 N V. Leon, No. 978, post 

D, Fulfilment of Conditions in futuro. 

833. By lessee — Observance of ** usual 
covenants.**] — Morgan d. Dowding v, Bisbell, 
No. 298, ante, 

334 , Sureties to be found by lessee.] — 

John v. Jenkins, No. 321, ante. 

385. By landlord — Acquisition of additional 
land.] — Doe d. Jackson v. Asiiburnbr (1793), 
5 Term Rep. 163 ; 101 E. R. 93. 

Annotations Distd. Doo d. Walker v. Grovo«< (1812), 15 

ElaRi, 244. Oonsd. fdnoro v. JihIbou (182i)), 6 Ring. 206. 

Reid. Doo d. Hromfleld v. Smith (1806), 6 KohI. 630; 

Doe d I»oarpoii v. Rios (1832), 8 Blmar. 178 ; Warman v. 

Faithful (1834), 3 Nov. k M. K. li. 137 ; Doe d. Rogers 

V. Pullon 0836), 2 Bing. N. O. 749 ; Chapman v. Bliick 

(1838) 5 Sot)fct, 516; Doe d. Morgan v. Powell (1844), 

7 Man. & G. 980. Mentd. Newberry v, Colvin (1830), 1 

Tyr. 55. 

836. Completion of premises.] — A tenant 

entered under an agi'eement, containing stipula- 
tions for a lease at £25 a year, & an engagement by 
the landlord to complete certain erections. The 
erections were never completed, & the tenant 
never paid any rent ; but being called on after 
some years’ occupation, said he was ready to pay 
what was due, provided the erections were com- 
pleted, & an allowance made him for the expense 
of some repairs : — Beld : a demise at a rent cert>ain 
could not he implied so as to entitle the landlord 
to distrain. — Rbgnart v. Porter (1831), 7 Bing. 
461 ; 6 Moo. & P. 370 ; 9 L. J. O. S. C. P, 168 ; 
181 E. R. 174. 

Annotcai(yns : — ^Expld. Marshall v. Schofield (1882), 52 

L. J. Q. B. 68. ReM. Watson v. Waiid (1853), 8 Kxoh. 336. 

837. Repairs.] — Rawson r. Eickb, No. 

307, ante. 

388. .] — Gore v. Lloyd, No. 327, 

ante. 


PART n. SECT. B, SUB-SECT. 8.— D. 

k. By lessee — Payment of deposit.] 
—An agreement in writing between 
A. & B. that, on paying £20, B. was 
to get poBseMdon of a farm of land, & 


839. .] — ^Agreement in substance as 

follows : “ Proposals for letting the M. A: G. Farms 
in H. Quantity, 130 acres. Term twelve years, 
determinable,” etc. “ Rent £621. To farm the 
arable land upon the four-course system,” etc. 
“ All other covenants, except as above altered, 
contained in a draft lease, dated Dec. 1, 1824, 
granted by P. to J.” ” June 8, 1836. Agreed 

to the above rent, provided the house & buildings 
are put into tenantable repair on a plan to be 
mutually determined upon & finally settled within 
one month from the above date.” Si^ed by the 
landlord & the party intending to tale : — Held : 
not a present demise, because the terms were to 
take effect only upon the performance of a con- 
dition, & it was not ascertained when the tenancy 
was to commence. 

As we do not know from this instrument when 
the holding was to commence, we cannot construe 
it jis a present demise (Pattbson, J.). — Doe d. 
Wood v. Clarke (1846), 7 Q. B. 211 ; 14 L. J. 
Q. B. 233 ; 5 L. T. O. S. 91 ; 9 Jur. 426 ; 115 
E. R. 468. 

340. .] — TiDEY V, Mollett, No. 1308, 

post. 

341. Improvements.] — Gore v. Lloyd, 

No. 327, ante. 

342. Present terms uncertain & insufficient.] — 

Deft, wrote to pltf. ; “I shall be happy to take a 
lease of your iron ore at N., at a royalty of Is. 
a ton, & I will engage to work the ironstone, lime- 
stone, ore & manganese, in such relative pro- 
portions that the average produce of iron shall 
not exceed the usual average of the common ores 
of South Wales, which I believe to be about 40 
per cent. ; the term to be forty years from Juno 24 
next, A the sleeping rent £150 per annum ; ” 
the lease to be voidable on the lessee’s part, he 
giving six months’ notice A paying a fine, the 
amount of which, in different cases, was then 
stipulated ; “ tlie relative proportion of the iron 
ores in weight to be worked together to be 
ascertained by a competent person.” Pltf. wrote 
in answer : “I agree to the terms contained in 
vour letter,” etc., ” A shall be ready to grant a 
lease conformable thereto from myself A all other 
proper parties, whenever you require me.” Deft, 
afterwards wrote to pltf. proposing to take a lease 
of other lands of pltf. on the terms above mentioned. 
Pltf. wrote in answer ; “I agree to let R.,” deft., 
“ a lease of my joint property,” the last mentioned 
lands, ” on the same terms I have granted him a 
lease of my independent property,” the first 
mentioned lands, ” commencing at the same time 
A paying the same sleeping rent A the same 
royalty per ton ” : — Held : in an action by pltf. 
on the contract as to the joint property, that the 
agreement, to be collected from the several docu- 
ments, was not a present demise. 

I do not pretend to reconcile all the cases. 
... In all those where it has been held that a 
present demise took place there was either an actual 
present demise, immediate possession given, or 
something to show that possession, A the relation 
of landlord A tenant, were to commence before 
a lease was executed (Patteson, J.). — Jones v. 
Reynolds (1841), 1 Q. B. 606 ; 1 Gal. A Dav. 62 ; 
10 L. J Q. B. 193 ; 113 E. R. 1226. 

valid agreement for an executory 
donviae for twenty-one years from the 
date of the payment of £20 .-— Ebskinb 
V. ABMsmoKO (1887), 20 L. R. Ir. 
296.— IB. 


also a lease for twenty-one years, at 
tho ^arly rental of £16 a year; Sc 
that B., on ^ving up posseftslon at the 
end of twenty -one years, having done 
no *njury, was to get his money 
returned : — Heid : to constitute a 
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SECT. S.-^NECESSTry FOR C€IHCUJmB 
tONTRACT. 

SXTB-SBCT. 1. — AND ACCEP*rANCE. 

Offer A acceptance generally, see Contract, 
Vol. XII., pp. 63-90. 

848. Necessity for clear offer & accepUmee.] — 

A agrees by letter & verbally to take land on a 
building lease, & a though draft is prepared, & fair 
copy & plan made, after which a new clause is 
inserted at A.’s request, Sc agreed to by deft.’s 
fthe landowner’s] soir., all along acting for him ; 
after which A., having called for completion of the 
a^preement, the solr. declines to complete. On 
bill filed for specific performance, & demurrer for 
want of equity : — Held : as no copy of the agree- 
ment was signed, as it clearly appeared that the 
plans had still to be settled, & therefore the 
premises \^ere not defined, the demurrer must be 
allowed. — A dams v. Wheatley (1854), 8 W. R. 96. 

344. ,1 — Wood v. Scaeth, No. 776, post. 

345. .] — Forster v. Rowland, No. 416, 

post. 

346. .] — B. was tenant for fourteen years 

of two farms, the lease Laving been granted in 
1839 by deft.’s brother, who was entitled to three- 
fourths of the freehold, & deft., who was entitled 
to the remainder. Duiing the term B. died, & 
pltf. became entitled to the lease. Deft.’s brother 
died, & his widow, who was entitled to the three- 
fourths for her lile, on the expiration of the term 
in 1853, agreed with pltf. that he should continue 
to hold on as tenant from year to year at the same 
rent. Deft, demanded an increased rent for his 
fourth, which pltf. agreed to give, & deft, thereupon 
agreed, in writing of Mar. 17, 1860, to grant a lease 
of such fourth for fourteen years from Michaelmas, 
1863 at the increased rent. On the death of the 
widow, in 1861, deft, became entitled to the 
entirety, & in Mar. 1862 he wrote to pltf. to say he 
clearly had a right to hold the farms for the time 
specified, but he must of couree pay the same rent 
for the other three quarters. On Mar. 25, 1862, 
pltf. wrote to deft, saying he quite agreed to pay 
the same rent for each quarter for the further three- 
quarters of the two farms from Michaelmas next, 
agreeably to the memorandum : — Held : pltf. 
was entitled to specific performance of an agree- 
ment for a lease for fourteen years from Michaelmas 
1853, with covenants similar to those contained in 
the original lease. — Beaded v. Pitt (1863), 9 
Jj. T. 318 ; 9 Jur. N. S. 1194 ; subseqvLeni pro- 
ceedings (1864), 11 L. T. 692. 

347. .] — CAYT.Ey V. Walpole, No. 377, 

post. 

348. .] — The agents of A., who had a lease 

of premises, No. 22, Belgrave Road, to dispose of 
wrote to B. as follows j ** We have been requested 
by D. to find her a loddng-house in this neigh- 
bourhood ; & we forward for your approval par- 
ticulars of two which we think most likely to sifit.” 
Inclosed were particulars of two houses, one of 
which was No. 22, Belgrave Road, the terms for 
which were stated to be : Premium, 260 guineas ; 
rent, ;680 ; Sc certain fixtures & planned furniture 
to be taken at a valuation. B. replied as follows : 
“ I have decided on taking No. 22, Belgrave Road, 
Sc have spoken to my agent, C., of etc,, who will 
arrange matters with you if you will put yourselves 


In (^mnnixffcation with hfm. I leave town this' 
afternoon ; so, if you have occasion to ^ite to me, 
please address to Cirenhester ” : — Held : these 
two letters did not constitute a complete agf^6- 
ment binding on B. — Stanley v. DowdesWell 
(1874), L. R. 10 C. P. 102 ; 89 J. P. 393 ; 23 W. R. 
889. 

349. .] — Cartwright v. Miller, No. 429, 

post, 

860. .] — Buchanan v. Hamilton (Duke), 

[1878] W. N. 61, H. L. 

AnniMion : — Henid. Infirlis v. Buttery (1878), 3 App. Cas. 

553. 

351. .] — Moritz v. Knowles (1899), 43 

Sol. Jo. 629, O. A. 

852. Aooeptanoe to be unqualifled — 

Suggested new or different tefms.] — In order to 
constitute an agreement by letters, the answer to 
the written proposal must be a simple acceptance 
of the terms proposed, without the introduction 
of any new or different term. — Holland v. Eyre 
(1825), 2 Sim. Sc St. 194 ; 67 E. R. 319. 

Anno(cdio7%8 : — Apld. Lucas v. Janies (1810). 7 Hare, 410. 

Oonsd. Goodwin c. Fielding (1863), 1 W. U. 266. 

358. .] — A. proposed to B. to 

give him a certain sum for a thirty-one year’s lease 
of a house, with possession on July 26, & a definitive 
answer was to bo given within six weeks. B. 
about three weeks after the proposal wrote that 
ho accepted it, & would give possession on Aug. 1. 
A. in a few days wrote, withdrawing his proposal. 
Some time after this. Sc just before the end of the 
six weeks, B. wrote that it was by mistake ho had 
offered possession on Aug. 1 & stating that he was 
ready to give it according to the proposal : — Held : 
the letter of B. offering possession in Aug. was not 
an acceptance of A.’s proposal. — Routledgr v. 
Grant (1828), 3 0. & P. 267, N. P. ; subsequent 
proceedings, 4 Bing. 653. 

854 , ,j — On a treaty for an 

underlease, a memorandum of the terms of the 
intended agreement was preparCvl, stipulating 
that the lease should contain all usual covenants, 
& also the covenants in the leases of the ground 
landlord, <fc the proposed lessee signed the memo- 
randum, accompanying his signature by the 
qualification that he agreed thereto, subject to 
there being nothing unusual in the leases of the 
ground landlord. A draft of the proposed lease 
was afterwards submitted by the lessor’s solrs. 
to the proposed lessee, who made some alterations 
& njturnod the draft with a request that the lessor 
would at once grant the lease as altered, or refuse 
it. The lessor’s solrs. sent the draft back the same 
day, assenting to all the alterations except one, 
whereby the proposed lessee had expunged a clause 
in the draft restraining any assi^iment or demise 
by him without the consent of the lessor : — Held : 
upon the return of the draft lease not acceding to all 
the alterations, & in the absence of any proof 
that the lessor was previously bound by the terms 
as to unusual covenants introduced by the proposed 
lessee on bis signing the memorandum, the contract 
was incomplete, S the proposed lessee was at 
liberty to determine the treaty. — Lucas v. James 
(1849), 7 Hare, 410 ; 18 L. J. Ch. 829 ; 14 L. T. 
O. 8. 308 ; 13 Jar. 912 ; 68 E. R. 170. 

Annotations : — ^Btaatd. Andrew v, Altkon (1882), 22 Ch. D. 

218 ; HopotJ. Walter, 1 1900] 1 Ch. 257. 


PART II. SECT. 3, SUB-SECT. 1. 


843 i. Necessity for clear offer <jfr 
acceptance .] — Wright v. St. Grobur 
(18«), 12 I. Oh. R. 226.— m. 


84911 . — - 

a«i2). 31 N. ! 


knOERTILLE V. RiCB 
R. 870.— H.Z. 


343 ill. .] — Rasp, wrote to appot. 

that he was prepared to Icaee to appet. 
an hotel upop certain specified con- 
ditions, Sc that, if those conditions 
were accepted, then the further general 
clauses ootdd be discussed : — Held : 
the appot. *8 acceptance of these 


specified conditions did not conclude a 
contract of lease, as there won no 
firm offer v. Ham- 

burg (1907), T. a. 029.-4I. AF. 

1. Acceptance to be ungtialifled.) 

— White v. W(‘Mahon (1S86), 18 
L. R. Ir. 460.— m. 


B B 2 
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Landloed and Tenant. 


Sect. 3. — Neceamty for concluded corUrcict : Svh-aecis. 

1 <fc2.] 

856. •] — ^Nesham V. Selby, No. 

428. post. 

866. ,] — Pltf., a spinster, 

having aimed an agreement for the lease of a house 
to her by deft., deft, subsequently signed it, & handed 
•it to his solr. with instructions not to part with 
it except on condition that pltf. obtained some 
responsible person to join in the lease, a condition 
which pltf. declined to fulfil Held : evidence 
was admissible to show that no agreement was come 
to between the parties, & the true effect of the 
transaction was that deft, declined to enter into 
an agreement on the terms of the written docu- 
ment, but at the same time made a counter offer 
which was rejected, & there was no agreement. — 
Pattle V. Hornibbook, [1897] 1 Ch. 25; 60 
L. J. Oh. 144 ; 76 L. T. 476 ; 45 W. R. 123 ; 41 
Sol. Jo. 81. 

867. Afterwards withdrawn.] — A 

person, who was in treaty for taking the lease of a 
house, stated, in a letter to the owner, that ho had 
authorised his solrs. to settle the terms of his 
agreement. They subsequently sent the owner a 
draft agreement, signed by them, stating that its 
provisions were approved by their client, who 
afterwards refused to sign or acknowledge it : — 
Held: (1) in a suit for specific performance, the 
solrs. were agents in what they did, & that a defence 
under Stat. Frauds failed ; (2) an alteration made 
by the owner in the terms of the agreement, but 
not insisted on by him, did not vitiate the contract. 
— JoLLiFPE V. Blumbei^q (1870), 18 W. R. 784. 

358 . After contract com- 

pleted.] — Cayley v . Walpole, No, 377, post. 

869. Offer — Without acceptance.] — Where, 

upon the letting of premises to a tenant, a memo- 
randum of agreement was drawn up, the terms of 
which were read over & assented to by him, & 
it was then agreed that he should, on a future day, 
bring a surety & sign the agreement, neither of 
which he ever did : — Held : the memorandum was 
not an agreement, but a mere unaccepted proposal, 

the terms of the lotting, therefore, might bo 
proved by parol evidence. — D oe d. Bingham v . 
Cartwright (1820), 3 B. & Aid. 320 ; 106 E. R. 
683. 

jinnotcUions : — Apld. Hawkins v. Warre (1826), 3 B. & C. 

6U0. Mentd. Whliford v. Tutln (1834), 4 Moo. & S. 166, 

360. .] — Warner v . Wil- 

LJNQTON, No. 413, post. 

361. Offer withdrawn.] — Deft, made 

pltf. an offer, to remain open for seven days, of 
the lease of deft.’s premises. Deft, the next day 
agi*eed to let the premises to R. Pltf. purported 
to exercise the option within the seven days, & 
claimed specific performance of the alleged con- 
tract as from the date of deft. *8 offer : — Held : 
there being sufficient evidence of notice received 
by pltf, of acts inconsistent with the granting of 
the lease by deft, to pltf., the offer of deft, had 
been withdrawn & was not a continuing offer to 
the date of acceptance by deft., but if it had been, 
li. having no notice before he entered into the 
agreement to take the lease of pltf.’s rights, R. 


would have a prior equity, & pltf. would not have 
been entitled to specific performance. — C art- 
wright V. Hoogstoel (1011), 106 L. T. 628. 


Sub-sect. 2. — Stipulation for Formal 
Document. 

See^ generally f Contract, Vol. XII., pp. 83-89. 

Agreements for sale of land, see Sale of Land. 
862. Whether contract concluded — Intention 
of parties.] — (1) If there is a signed paper, 
signed by an agent duly authorised thereto, 
which paper though agreeing to do something, 
leaves the subject matter of the agreement un- 
explained, but refers to another paper which 
contains the full particulars of the explanation, the 
two may be connected together [by parol evidence], 
so as to constitute a contract valid under Stat. 
Frauds. 

(2) The contract so constituted by the act of 
A.’s duly authorised agent will be binding on A. 
though the second paper may have been sent by 
the agent to A.’s solr., to put it into form, provided 
that the agent & the person with whom he was 
dealing, agreed that it should be sent for that 
purpose ; but not otherwise. The act of sending 
such a paper to a solr. to have the matter reduced 
into form, affords generally cogent evidence that 
the parties do not intend to bind themselves till 
it is reduced into form. — R idgway v. Wharton 
( 1857), 6 H. L. Cas. 238 ; 27 L. J. Ch. 46 ; 29 
L. T. O. 8. 390 ; 4 Jur. N. 8. 173 ; 5 W. R. 804 ; 
10 E. R. 1287, H. L. 

Annntaiwm : — As to (1) COlUld. Baumann v. James (18C8), 

3 Ch. App. 508. Apia. Long v. Millar (1879), 4 C. P. D. 

460 ; Cave v. Hastings (1881), 7 Q. B. D. 125. Reid. Leo 

V. Griffin (1861), 30 L. J. Q. B. 262 ; Hoyer. Astley (1863), 

4 De Q. J. & Sm. 34 ; Jones v. Victoria Graving Docks Co. 

(1877), 2 Q. B. D. 314 ; Uossiter v. Miller (1878), 3 App. 

Cas. 1124 ; Oliver v. Hunting: (1890), 44 Ch. D. 205 ; 

Wade tJ. L. & N. W. Ry. (1920), 90 L. J. K. B. 593. As 

to (2) Consd. Barker v. Allan (1859), 5 H. & N. 61. Refd. 

Bigrg: r. Strong (1857), 3 Sm. & G. 692. Generally, Mentd. 

James v. Rico (1854), 5 De G. M. & G. 461 ; Ctiinnock v. 

Ely (1864), 13 W. R. 176 ; Homfray v. Fotherglll (1866), 

L. R. 1 Eq. 667 ; Brook v. Hook (1871), L. R. 6 Kxch. 89 ; 

Vale of Neath Colliery Co. v. Furness (1876), 46 L. J. Ch. 

270 ; Shardlovv r. Cotterell (1881), 20 Ch. D. 00 ; Durant 

V. Roberts & Keighley, Maxsted, (1900J 1 Q. B. 629 ; 

Thirkell v. Cambl, [1919] 2 K. B. 690. 

363. Essential terms included.] — In a 

suit for specific performance of an agreement, 
vague in its language, a ct. of Equity, having regard 
to the terms of such agreement, will consider the 
surrounding circumstances, & conduct of the parties 
in dealing with the property comprised in it, in 
the interval between the making of the agreement 
& the commencement of the suit for its enforcement. 

P. & CO. entered into an agreement in writing 
with O. &, CO. for the transfer to them of the un- 
expired term of a lease held by P. & co. of land 
houses at Shanghai, & to build or finish ceitoin 
houses thereon ; to proceed with the building at 
once ; to consult O. & co.’s wishes in building the 
houses then in progress, & in building other houses 
not then commenced. O. & co. on their part, 
agreed to take the term so to be transferred, & to 
pav a certain rent divided into three portions, the 
liability for each portion to begin from the time 


PART 11. SECT. 8. SUB-SECT. 2. 

3621. Wheiltcr contract concluded — 
Intention of parties ,] — Lek «. PuRDT 
(1846), 2 U. cCR 19.3.—CAN. 

868 I. SasenHal terms included,] 

— STKiNHorr V, Bubxoh <1866), It 
C. P. 160,— CAN. 

36811. FaXBBAIRN V, 


Billxakd (1867), 27 U. C. II. 111.— 
CAN. 

868 ill. .) — The mere fact 

that the parties to an agreement have 
stipulatea that a formal aoenment shall 
be executed does not by itself show that 
an enforceable agreement bas not been 
come to. If once a definite offer has 
been made & accepted without qualifi- 
cation, A the letters of offer & accept- 


ance contain all tbo terms agreed upon 
between the parties, the complete 
contract thus arrived at cannot be 
affected by subsequent negotiations. — 
Dallas v. Telford (1906), 25 N. Z. 
L. R. 673.— N.Z. 

m. Particular stipulations — Terms to 
he settled on the ogreementA — Ramjoo 
Mabomsd V. Haridas Muluok (1086), 
I. L. R. 52 Calc. 695.— WD, 
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when the house to which that portion related was 
nnished by P. & co., & posseasdon delivered over 
by them to O. & co. Both parties further agreed 
that a proper contract should be drawn for their 
mutual execution by a solr. named by them. No 
such contract, however, was executed. Possession 
was given, & the buildings altered by P. co. at O. 
A; co.’s instance: — Held: (1) the terms of the 
agreernent expressed with sufficient clearness the 
intentions of the parties to bind them, from the 
time it was made, to do the several acts stipulated 
for each to perform; (2) the stipulation that a 
proper contract should be made by a legal adviser 
was so isolated from the other stipulations in point 
of sequence that it might be performed either 
directly after the signing of the memorandum of 
agreement or when possession was given of the 
first house specified, or at any subsequent time, 
either before or after the completion of all or any 
of the houses to be erected ; (3) that part of the 
agreement which provided that the wishes of O. & 
co. should be consulted in erecting the buildings 
was not so vague or indefinite as to render the 
contract impossible to be enforced, having regard 
to the surrounding circumstances, & to the fact 
of a part performance by O. & co., in respect 
of the buildings & alterations of the houses. — | 
Oxford v. Pro v and (1868), L. 11. 2 P. C. 135 ; 

5 Moo. P. 0. C. N. S. 150 ; 10 E. R. 472, P. C. 
Annoiaiions : — Generally. Mentd. Coata worth r. JohiiNotk 

(1885), Cab. & Kl. 542 ; Hembrow v. Talbot (181)2). 30 

Sol. Jo. 712; Parkin v. South Hetton Coal Co. (1907), 

97 L. T. 98 ; Waring & Gillow v. Thompson (1912), 29 

T. L. K, 154. 

364,. j — Cayley v, Walpole, No. 

377, post. 

365. .] — By a letter which contained 

all essential terms of a contract, deft, offered to 
take a lease of a number of houses from pltf., but 
there was this provision at the end ; “ Such lease 
to be approved in the customary way by my solr.” 
The offer contained in thi.s letter was accepted by 
pltf. Doft.’s solr. subsequently refused to approve 
the lease, or to complete ; — Held : there was a 
binding, & not a conditional, contract, which must 
be specifically enforced. The meaning of the 
provision was, that deft.’s solr. was to see that 
nothing irregular or unusual was inserted in the 
formal lease which was to carry out the agreement. 
— Chipperfield V. Carter (1895), 72 L. T. 487. 

366. Particular stipulations — Articles to be 
drawn by counsel.] — Stuboion v. Painter (1608), 
Noy, 128 ; 74 E. K. 1092. 

Annotation : — Apld. Goodtitlc V. Way (1787), 1 Term Kep. 

735. 

367. Terms of draft to be reasonable.] — 

A. by a letter agreed to take a lease from B. of 
certain property, ” provided the terms of the draft 
lease are reasonable in our estimation.” B., in 
reply to this letter, wrote ‘‘ As to the terms of the 
lease, they will be of the usual character.” A. 
took no notice of this in his answer. A draft 
lease was sent to A. containing unreasonable 
covenant & he declined to take the lease. B. 
brought an action for specific performance, A 
in his reply stated that he was willing to waive the 
unreasonable covenants: — Held: (1) A., under 
the agreement made by him, was entitled to see 
the draft lease before being bound, & the terms 
of the lease being unreasonable, was at liberty to 
decline to take it ; (2) the agreement was not, as 
altered by B., that the lease ^ould be in the usual 
terms. — Wilcox v. Redhead (1880), 49 L. J. Ch. 
539 ; 28 W. R. 795. 

368. Agreement subject to approval of 

formal contract.] — By a written agreement deft, 
agreed with pltf. to take a lease of a house for a 


certain term at a certain rent “ subject to the pre* 
paration & approval of a formal contract.” No 
other contract was ever entered into between the 
parties : — Held : there was no final agreement of 
which specific performance could be enforced 
against deft. — W nn v. Buix (1877), 7 Ch. D. 29 ; 
47 L. J. Ch. 139 ; 42 J. P. 230 ; 26 W. R. 230. 
Aw^aiionji : — Oonsd. Pago r. Norfolk (1844), 70 L. T. 781. 
Xfistd. Eadie v. Addison (1882), 52 L. J. Oh. 80. Apld. 
Hawkosworth v. ChalToy (1886), 66 L. J. Ch. 335. Consd. 
Sewell V. Harrow & Uxbridge lly. (1902), 19 T. L. H. 130 ; 
Watson V. McAllum (1902), 87 L. T. 647. Folld. Bromet 
V. NevUle (1 909 ). 53 Sol. Jo. 321. Apld. Santa F6 Land Co. 
V. Foroetal Land, Tlinbor, & Ilaiiways Co. (1910), 26 
T. L. R. 534 ; Von Hatafoldt-Wildouburgr v. Alexander, 
11912] 1 Ch. 284 ; Uossdalor. Denny, (192111 Oh. 57. Extd. 
Cooke V. lUdout, (1921] 1 Ch. 291. Consd. Cliilllngworth 
V. Ksche, [1924] 1 Ch. 97. Be!d. Bertel v. Noveux (1878), 
39 L. T. 257 ; Clark v, Robinson (1903), 51 W. U. 443 ; 
Love & Stewart r. Inst one (1917). 33 T. L. R. 476 ; Allen 
V. Whiteman (1920), 89 L. J. Ch. 634. 

369 , .] — ( 1 ) It is not every excess 

of authority by an agent that will vitiate a contract, 
& where such excess is not unreasonable it will not 
operate to prevent specific performance of the 
contract. 

(2) Where an agreement by letters is made 
” subject to ” the approval of a formal contract, 
there is no concluded contract until such formal 
contract has been approved. Sents, whore the 
stipulation is not conditional, but mc^rely supple- 
mental. — Bromet v. Neville (1909), 53 8ol. Jo. 
321. 

Annotation : — As to (2) Apld. RoBsdale v. Denny, 11921] 1 
Ch. 57. 


370 , Proper lease to be approved.] — A 

letter containing this sentence, ‘‘ a proper lease to 
be drawn up, with all proper clauses, approved’ 
by me & my solr.,” is, if accepted, a sufficient 
st4itement of the terms to form a binding contract. 
— Eadik V. Addison (1882), 52 L. J. Ch. 80 ; 47 
L.T. 543; 31 W. R. 320. 

371. Subject to suitable agreements being 

arranged between solicitors.] — Pltf. having in- 
formed deft, of his willingness to lot his top flat 
for eight years at a yearly rent of £300 ho received 
on Fob. 25, 1924, a telephone message from deft, 
that he would take the flat on the terms arranged, 
& on Feb. 26, 1924, a letter in which deft, said : 
” Confirming my conversation over the telephone 
this afternoon, subject to suitable agr-eemenia 
being arranged between your solrs. & mine, & 
subject to your carrying out the decorations of the 
top flat at your house 117 Park St. . . . I am 
prepared to take the flat for a period of eight 
years, at an inclusive rental of £300 per annum 
including all rates, taxes, etc. . . Pltf. replied 
that he hod sent deft.’s letter on to his solr. As 
that application was being made to the head land* 
lord for permission to make the alterations. A 
correspondence ensued between the solrs. on either 
side. On Mar. 17 the alterations were put in 
hand & by Mar. 31 a draft lease had been approved 
with the terms commencing from Mar. 25. Pltf. *8 
solrs. had made a note on the draft : “If the 
premises are not ready for occupation & use by 
Mar. 25 the landlord will hand over a letter to the 
effect that the rent is not to commence until the 
premises are ready for occupation,” & at the foot 
of this deft.’s solr. had added : “I observe. It 
is of course agreed that the alterations arranged will 
be carried out to the tenant’s reasonable satis- 
faction.” On Apr. 4 pltf.’s solrs. intimated that 
they were ready to exchange lease & counterpart 
& that the landlord had signed a letter as proposed. 
On Apr, 11 deft, refused to go on with the matter. 
In an action by pltf. for specific performance : — 
Held : the expre^on “ subject to suitable agree- 
ments being arranged between your solrs. &> mine ” 
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Seet. S . — Nece$aity for conduded cordrad: Stib~»ed4» 
2 SS. Sect. 4 : Sub^aect, It A*] 
was a condition precedent to any concluded bargain 
& did not make tbe solrs. agents to conclude ibe 
bargain; & accordingly there was no absolute 
contract between the parties that pltf. could 
enforce by vhiue of the letter of Feb. 26 , 1924 , 
& the antecedent telephonic conversatioji, or by 
reason of this letter et the subsequent dealings 
between the solrs., including the ^aft lease & the 
notes thereon. — Lockett v . Norjian-Wbight, 
fl925] 1 Ch. 60 ; 04 L. J. Oh. 123 ; 132 t. T, 532 ; 
09 Sol. Jo. 125. 


Sub-sect. 3. — Contbact by Agent. 

372. General rule.] — Buomet v. Neville, No. 
369, ante. 

873. Authority of agent — Insufficient authority 
— ^Ko oontract.] — ^A. was tenant for life with a power 
to lease by deed duly executed under her hand & 
seal, reservi^ the best yearly rent. Pltf. entered 
into possession, ^ expended money in building 
under an agreement for a lease evidenced only by 
the memorandum in writing entered in the book 
of A.’s authorised agent, sicm^d not by the agent 
himself, but by his clerk, although in evidence to 
have been approved by him, & according to the 
usual course of business. A. died ; & on a bill 
for speciflc performance against the remainder- 
man, held, first, no sufficient agreement in writing, 
not being signed by an agent properly authorised, 
&, if it had, yet the memorandum not containing 
some of the material terms of a lease, which were 
left to be made out by parol evidence ; secondly, 
not to be established as a parol agreement in part 
perfonned, both as it was not the agreement of the 
principal, nor of the authorised agent, & also 
because the remainderman had been guilty of no 
fraud upon which to charge him with the convey- 
ances of the contract. Also, pltf, not entitled to 
compensation from A.’s representatives for nioney 
laid out by him on the faith of the alleged agree- 
ment, such compensation being in the nature of 
damages, & the fault lying in pltf.’s own negligence. 
—Blobe V. Sutton (1817), 8 Mer. 237 ; 86 E. R. 


^nwo^ahon# -—Consd. Potter v. Peter* (1896), 64 b- J. Ch. 

357. Refd. Bird v. Boulter (1838), 4 B & Ad. 443. 

Mentd. Trotman v. Flosher, Fleaher v. Trotman (1801), 

« ..1^ , . & M. 354 ; 

^ L. T. 384 ; 
— , .darshall 17. Betridge 

0881), 19 Ch. D. 233 ; JolJffo r, Baker (1888). 11 Q, B. 

2c>5 ; lie Lander & Bagiev’s Contract, 11892] 3 Ch. 41 ; 

Edwards v. Jones (1921), 124 L. T. 740. 

874. To let — As lapd agent or steward.] — 

Semlile : the owner of an estate in answer to an 
inquiry from an intending lessee, said ; “ B, 

manages all my affairs & you are to trqat with him,” 
This does not imply that B. had authority to enter 
in^ a binding a^eement. — Bmp way v. Wharton 
(1854), 3 De G. M. & O. 677 ; 2 %. Rep. 889 ; 22 
t. T. O. 8. 2p5 : 3 Vi[. B. 137 ; 43 E. B. 266, L. C. ; 
qffd- (1867), 6 H. L. pas. 238, H. L. 

Annotations ; — Held. Tbirkell t7. ( 
eptd. James v. Rice (1854), 5 


Men! 

. Strong ( 

H. & K. 01 


. 59 


. Lee «. Gdffln (1861), 30 L. J. Q. B. 262 ; 

L. K. 1 Eq. 567 : Baumann i 



Nwtb ColUenr Co. Jurnew (1876). 46 L. J. Ch. 276; 


UP u. J. « em._«f , onmnooK v. 
( ; Romfray v. Fothenrtn (1866). 
ann v. Jamee (}868). 3 Oh. App. 
71), L. B. 6 Exoh. 88 ; Vale^of 



90 ; QMver^. 
Bobertfi 8c 
v.L. &N. 


J £iU!ant V. 

626 ; WMc 

See,fu^0r, Agency, Vol. i., 
p. 826, Nos. 428-431. ^ 

.]— further^ Agency, VoJ. I., pn. 

325, 326, No3. 423-42’?. ^ 

376. To let tenant Into possa«^lo^.]---It 

is doubtful whether an agent to let a bouse has an 
implied general authority to let persons into 
possession, but slight evidence will be sufficient 
to show an express authority. — SlACK v. Crewe 
(1860), 2 F. &F. 59. 

376. Need not be In writing.] — Heard v. 

PiLLEY, No. 398, post. 

877. Proof of authority — Letters of 

principal.] — (1) The ct. will consider that a con- 
cluded agreement lias been arrived at by corre- 
spondence when once the cardinal points are 
definitely proposed by one party & accepted by 
the other, & a reference to a more formal agreement 
or subsidiary non-essential stipulations, will not 
take away from the effect of the agreement or 
understanding come to by the letters. 

(2) Whatever may have been the intention of 
the solrs. in sending this more formal agreement, 
there is nothing in that transaction which can take 
away from the effect of the clear understanding 
to be collected from the letters. It has been said 
that the letters & correspondence are those of the 
agents of defts., & that that agent was not duly 
authorised ; that defence is impossible considering 
that the last act of the agent in the matter which 
concludes the agreement, is to enclose in his own 
letter one from defts. agreeing to the proposed 
stipulations (Stuart, V.-C.). — Caytey v. Walpole 
( 1870), 39 L. J. Ch. 609 ; 22 L. T. 900 ; 18 W. R. 
782. 

378. Termination of authority — Death 

of landlord.] — After some negotiations, a landlord, 
by his agent, stated, in a letter to the tenant, the 
terms on which he would renew his lease, but 
added, he would expect an answer within a month. 
The landlord died seven days afterwards. & on the 
following day the tenant & agent, both of whom 
were then ignorant of the death, met, & the tenant 
signed his acceptance of the terms : — Held : there 
was no binding contract. — C arr 17. Lbving^ton 
( 1865). 36 Beav. 41 ; 65 E. B. 809. 

379. Duty of agept — ^To Inquire as to ellgibipty 
of tenant.] — Pltf. employed deft, as house agent 
to let a house for her on commission. In an action 
for introducing an insolvent tenant: — Held: it 
was properly left to the jury upon the evidence to 
say whether it was part of deft.’s retainer to make 
reasonable inquiries as to the eligibility of the 
tenant. — Heys v. Tindall (1861), 1 B. & S. 296 ; 
30 L. J. Q. B. 362 ; 9 W. B. 664 ; 121 E. R. 724 ; 
8vh nom. Hayes v. Tindall, 2 F. & F. 445 ; 4 
L. T. 403. 

880. Ratification of acts of agent — Bringing 
action on lease.] — In case for an injury to his 
reversion, pltf. declared that the premises in 
question were in the occupation of P. as tenant to 
him : — Held : the allegation was sufficiently 
proved by showing that P. had been let into 
possession by, & paid rent to, a cestui que trust, to 
whom pltf. was trustee. — V allance v. Savage 
( 1881), 7 Bing. 586 ; 6 Moo. A P. 676 ; 0 L. J. 
O. 8. O. P. 181 ; 131 E. B. 230. 

Arvnoiaiions : — Consd. Jolly v. Arbuthnot (1859), 4 De O. 4: J. 

224. Beld. Howe v. Soarrott, Sharp v. Scarrott (1859), 

4 H. & 723. MenSt. Hlfirham «. Babett (1839), 1 

Soott, 827. 

Wl. Lms^ tot Into poMO^OD;] — (1) Tlf)^ 

ct. will pot refvioe to decree the specinc p«ctoTpaams§ 
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of an agreement on the ground that one of the 
contracting parties has mistaken its legal effect. 

(2) The lessee having been put into jpoesesfdon 
of the farm under the agreement : — Held : the 
lessor was precluded from disputing the agent’s 
authority. — P owell v. Smith (1872), L. R. 14 Eq. 
85 ; 41 L. J. Ch. 734 ; 26 L. T. 754 ; 20 W. R. 
602. 

Annataiwm: — As to (1) Apmd. WUdtog Sanderson, 
[1897] 2 Ch, 634. Bold. M^Kenale v, Hesketh (1877). 
38 L. T. 171. Generally, Mentd. Eastos e. Euas. [1914] 
1 Ch. 468. 

382. Personal liability of agent — Expression 
of intention in contract.] — Deft, by a written 
agreement expressed to be made by himself on 
behalf of B. of the one part, & pltf. of the other i)ait, 
stipulated that he would execute a lease of certain 

remises to pltf. These premises were proved to 
elong to B. : — Held : deft, was personally liable. 
— Norton v, Herron (1825), 1 C. & P. 648 ; Ky. 
& M. 229, N. P. 

Annniaiiimft : — Folld. Tanner r. Ohrlptlan (1855), 4 E. & 11. 
591. Reid. Burton v, Laugham (1848), 5 C. B. 92. 

383. .] — A written agreement was 

expressed to be made “ Between C. for Sc on behalf 
of N., of the first part, Sc T. of the second part.” 
By it ‘‘ C., on the part of ” N., agreed to let to T. 
certain promises for a term of years, T. paying 
rent to “ C. for the use of ” N. No auction to be 
held on the premises without the “ consent in 
writing of 0. on the part of ” N. T. to take a 
lease, & execute a counterpart thereof ” wdien 
called upon to do so by C. on the part of ” N. C. 
signed this is his own name. N. did not sign it. 
In an action by T. against C. for not completing t he 
lease : — Held : it sufficiently appeared to be the 
intention of the parties that C. should himself 
contract ; & therefore he was personally liable. -- 
Tanner v. Christian (1855), 4 E. & B. 691 ; 3 
C. L. R. 1366; 24 L. J. Q. B. 91 ; 1 Jur. N. ^ 
519; 3W. R. 204; 119E. E.217. 

Annotations: — Consd. Offden v. Hall (1879), 40 L. T. 751. 
Reid. Mare v. C'harlee (1866), 6 K. & B. 978 ; Paire v. 
Walker (1870). L. H. 5 Kxch. 173 ; Oadd v. Houffliton 
^876), 33 L. T. 811 ; Chapman v. Smith, (1907) 2 ('h. 97 ; 
Universal Steam Navljfation <'o. v. MeKelvie, [1923] 
A. C. 402. Mentd. Lennard v. Bobinson (1855), 5 E. & B. 
125. 

384. .] — JOLLIFFE V. Blumberg, No. 

367, ariie. 

Description of parties acting through agent - 
Compliance with Statute of Frauds.] — See Nos. 410, 
419, 435, post. 

See, also, Sale of Land. 


Sect. 4.— EVIDENCE OF CONTRACT. 

Sub-sect. 1. — Written Memorandum. 

A. In O’cneraL 

See, now. Law of Property Act, 1925 (c. 20), 
ss. 40, 63-55 ; Stat. Frauds, ss. 1, 3, 7, 8, 9, &, gene- 
rally, Contract, Vol. XII., pp. 118 et seq, 

385. AU material terms to be Included.] — 
Bloke v. Sutton, No. 373, ante, 

386. .j — A tenant applied to the landlord’s 

solrs. as to the renewal of his lease. The solrs. 
sent him a report by a surveyor, who recommended 
the granting a lease for fourteen years at a given 
rent if certain repairs were done by the tenant. 
The tenant wrote back assenting to the repairs 
& rent, but asking for a term of twenty -one years. 
No final agreement was come to, but some months 


afterwards a negotiation having proceeded between 
the tenant & landlord without the Intervention 
of the solrs,, the landlord wrote a letter promising 
the tenant a lease for fourteen years “ at the rent 

6 terms agreed upon,’* to which the tenant wrote 
back an unqualified acceptance: — Held: parol 
evidence was admissible to connect the report dfc 
the tenant’s previous letter with the subsequent 
letters ; Sc it being conclusively established that 
there had never been any other rent or terms amreed 
upon than those mentioned in the report, there 
was a sufficient memorandum in writing to satisfy 
Stat. Frauds. 

The report provided for the tenant doing certain 
specified works Sc " other works ” upon the pro- 
perty, Sc estimated the expense at from £150 to 
£200. The specilied works being such as must 
evidently cost nearly that sum ; — Held : there was 
no such uncertainty os to prevent specific perform- 
ance. 

In all cases where there is a reasonable doubt 
or a reasonable ground for doubting whether the 
parties sought to be bound by a conducted agree- 
ment intended more than negotiation. I think 
the ct. should hesitate to enforce specific per- 
formance (Hklwyn, L.J.). — Baumann v, James 
(1868), 3 Oh. App. 508 ; 18 L. T. 424 ; 32 J. P. 
(t43 ; 10 W. R. 877, C. A. 

AnndcUions : — Reid. Loiuf v, Millar (1870), 4 C. P. D. 450 ; 

(*avo V. HaMtlngM (1881), 7 Q B. D. 125; Thlrkoll r. 

Caiubi, 119191 2 K. B. 590; JStokes v. Wliichor, [1920] 

1 Ch. 411. 

387. .] — Marshall v, BKRiiiDaE, No. 430, 

post, 

333 . Whether terms of ooUateral agree* 

menttobe included.] — Declaration stated that deft, 
wished pltf. to hire of hi^r a house, Sc furniture for 
the same, at the rent of, etc. ; Sc thereupon, in 
consideration that j>ltf. would take possession 
of the house partly furnished, Sc would, if complete 
furniture were sent into the house by deft, in a 
reasonable tijno, become tenant to deft, of the 
house, with alJ the furniture, at the aforesaid rent, 
Sc pay the same quarterly from a certain day, to 
wit, etc., deft, pnuriisod pJtf. to send into the house, 
within a reasonable time after pltf.’a taking 
poas<\s.sion, all the furniture necessary, etc. : — 
Held: deft.'s agreement to send in furniture was 
an inseparable part of a contract for an interest 
in lands, & th(U(*fore came within Stat. Frauds, 
s. 4, wliich, in the case of such contract, requires 
the agreement, or a memorandum thereof, to 
be in writing. — Mechelen v, Wallace (1837), 

7 Ad. & El. 49 ; 2 Nev. <fe P. K. B. 224 ; Will. 
Woll. & Dav. 408 ; 6 L. J. K. B. 217 ; 112 E. R. 
389 ; Slid nom, MiciiELiN v, Wallis, I Jur. 402. 

— PoUd. Vauffhan v. Hancock (1846), 3 C. B. 

766. Refd. Wright t;. HLavort (1860), 24 J. P. 405 ; Angell 

V. Duke (1875), L. R. 10 Q. U. 174. 

389. .] — I*Jtf. agreed to let a house 

to deft.. Sc to sell him certain furniture & fixtures 
therein, & to make certain alterations & improve- 
ments in the house ; & deft, agreed to take the 
house. Sc to pay for tire furniture Sc fixtures Sc 
alterations ; — Held : this was an agreement 
relating to an interest in land, within Btat. Frauds, 
8. 4.-— VAUGHAN V, HANCOCK (1846), 3 C. B. 760 ; 
16 L. J. C. P. 1 ; 8 L. T. O. 8. 118 ; 10 Jur. 926 ; 
136 E. R. 307. 

390. — .] — Pltf. sued upon an agree- 

ment, before the making of which, he & deft, had 
been negotiating concerning his tenancy of 


PART U. SECT. 4, SUB-SECT. 1.— A. 

8S5 i. AU material lerm^ to be in- 
cluded .] — Where in aa asreen^ent (or a 
lease it is a coodition precedent to the 


contract of tenancy that certain alUTa- 
ttons arc to be made, Uiese altoratlonB 
be<x>me an oasonliai part of the con- 
tract, &. under Stat. Frauds, must bo 
set out in the agreement. — W atson v. 


lU VMONU (1890;, 9 N, Z. L. U. 210.— 

N.Z. 

38511. .] — Kolia r. Amkeroo- 

DEEN 8 l Bons (1921), 42 N. L. R. 275.— 

S. AF. 



376 


Landlord and Tenant. 


Sect* 4 . — Evidence of contract: Svib-aect, 1,-4.., J5., 

C. D.] 

deft.’s house furnished. Pltf. had objected to 
become tenant on the terms proposed on the ground 
that the house wanted repairs Sc the furniture was 
insufficient ; deft, then in order to induce, as he 
in fact thereby did induce, pltf. to become forth- 
with tenant upon the terms without requiring 
pltf. to do any repairs or add any furniture pre- 
viously to the commencement & creation of such 
tenancy, verbally promised pltf. within a reason- 
able time after the tenancy commenced to do the 
repairs & add the furniture required ; & there- 
upon afterwards, in consideration that pltf. at 
the request of deft, had so forthwith as aforesaid 
become tenant to deft., deft, promised that he 
would wdthin a reasonable time do the repairs 
& add the furniture required. Pltf. averred the 
performance of all conditions precedent, & that 
pltf. would not at all perform his last mentioned 
promise ; — Held : upon demurrer to the declara- 
tion, that the agreement sued upon was collateral 
to that concerning the tenancy ; the consideration 
was good, ^ the agreement not being within Stat. 
Frauds, s. 4, need not be in writing. — ^Angell v, 
Duke (1875), L. R. 10 Q. B. 174 ; 44 L. J. Q. B. 
78 ; 82 L. T. 25 ; 39 J. P. 247 ; 23 W. R. 307 ; 
subsequent proceedings^ 32 L. T. 320. 

Annotations : — Oonsd. Boston v. Boston, [1904] 1 K. B. 124. 

Refd. Carter v. Salmon (1880), 43 L. T. 490 ; Bnrtsal r. 

Blanchl (1891), Qfy L. T. 678 ; Do Lossallo v. Guildford, 

[1901] 2 K. B. 216 : Re Banks, Weldon v. Banks (1912), 

66 Sol. Jo. 362 ; Michael v. Phillips (1923), 130 L. T. 142. 

391. Reference to future agreement.] — 

Plea of Stat. Frauds to a bill for specific per- 
formance of an agreement to grant a lease “ subject 
to certain agreements to be drawn up & signed 
immediately,” Plea allowed. — S ansom v* Piiole 
(1842), 12 L. J. Ch. 25. 

892. Entry by steward — In manorial contract 
book.] — l''he bare entry of a steward in his lord’s 
contract book with his tenants, is not an evidence 
itself, that there is an agreement for a lease between 
the lord & a tenant. — C harlewood v. Bedford 
(Duke) (1738), 1 Atk. 497 ; 20 E. K. 314. 
Annotations Apld. WlllH V. Stradling (1797), 3 Vos. 378. 

Mentd. Williams v. Byrnes (1863), 1 Moo. 1*. C. C. N. 8. 

154. 

893. Endorsement on draft agreement.] — If 

a party has entered into a parol agreement for a 
lease, <te a draft of it is prepared, though the agree- 
ment is void under Stat. Fraud.s, yet by an indorse- 
ment referring to the lease, on the draft by the 
party, admits the agreement, it being in writing is 
sufficient within the Statute. — SnippEYr. Derriron 
( 1805), 5 Esp, 190, 

394. Pencil memorandum In note book.] — 

W. lets premises to V. upon a contract written in 
encil by & signed by him in a note book 
elonging to W. ; both act under the contract, but 
V. ultimately alleges non-performance by W. of 
certain things not contained in it, & W. makes 
like charges. On a claim for specific performance, 
decree for specific performance made without costs. 
— Waller v, Vigurs (1853), 2 W. B. 51. 

395. Parol agreement to take other premises 
In lieu of agreed premises — Effect of.] — A. held 
under B. under a written agreement of lease, & 
afterwards verbally agreed to take other premises 
in lieu of the first on the same terms : — Held : 


this was a new contract by parol on the terms of the 
first contract. Sc not an iteration of the terms of 
that contract. — G iles v. Spencer (1867), 3 O. B, 
N. S. 244 ; 26 L. J. C. P. 237 ; 21 J. P. 727 ; 6 
W. R. 883 ; 140 E. R. 734. 

Annotation : — Mentd. Re River Swale Brick & Tile Works 

(1883), 62 L. J. Ch. 638. 

396. Written admission of agreement — ^Letters.] 
— O. agreed by parol to grant a building lease to 
J., & a draft lease containing the terms was 
approved & enpossed. O. was then induced to 
alter his mind, & his agents wrote to J. as follows : 
** In consequence of the deputation from the town 
council, O. will not trouble himself to increase 
the rental of Moorlands, & he has gone away 
without executing the lease, & as he will not return 
for a month the matter must stand over until his 
return, when he will go to the castle & judge for 
himself as to the effect of a house in the scenery.” 
In a subsequent letter O.’s agents wrote : “I am 
instructed to inform you that after the pressure 
which has been put upon O. he will not carry out 
the agreement to grant a lease which your client 
alleges he has entered into, unless compelled to do 
so by the Ct. of Ch.” : — Held: (1) in a suit for 
specific performance, these expressions constituted 
no memorandum of the contract in writing within 
Stat. Frauds ; (2) the answer in the suit, which 
admitted the parol contract & the engrossment of 
the lease, but insisted on the defence of the Statute, 
did not constitute such a memorandum. — .Tackson 
r. Oglander (1865), 2 Hern. & M. 465 ; 13 L. T. 

10 ; 13 W. R. 936 ; 71 E. R. 544. 

397 . Answer in Chancery.] — Jackson 

V. Oglander, No. 396, ante* 

398. Pleading — Sufficiency of statement.] — A bill 
for specific performance of an agreement to grant 
a lease, which was made by plaintiff, through an 
agent, did not state the letter which constituted 

11 le agreement, or that there was such a lett»er ; 
but only that the agent informed pltf. that the 
lessors had written sent a letter agreeing to 
let file premises ; but, as a later paragraph of 
the bill alleged that the agent had entered into 
the said agreement as agent of pltf. : — Held : (1 ) the 
passages coupled together constituted a sufficient 
statement that there was an agreement in writing ; 
(2) it was not necessary that the bill should state 
that the appointment of the agent by pltf. was 
by writing. — Heard v* Pilley (1869), 4 Ch. App. 
648; 38 L. J. Oh. 718; 21 L. T. 68; 33 J. P. 
628 ; 17 W. R. 750, L. JJ. 

Annotations : — As to (1) Consd. Cave v. Mackenzie (1877), 

46 L. .1. Ch. 664; James v. Smith, [1891] 1 Ch. 384. 

Generidtu, Mentd. Chattock v. Mnllor (1878), 8 Ch. D. 177 ; 

Kochofoucauld v. Bou'^tead, [1897] 1 Ch. 196. 

899. Production of memorandum — Necessity 
for — In action for use & occupation — Disclosure of 
existence of memorandum In evidence.] — In an 

action for use & occupation it is not a ground for 
nonsuit that pltf. does not produce a written 
agreement under which the premises are held if the 
evidence given by pltf. in support of his case does 
not /iisclose the existence of such an agreement. — 
Fry V* Chapman (1836), 5 Dowl. 265. 

R. Separate Documents, 

See Law of Property Act, 1925 (c. 20), ss. 63-56 ; 
Stat. Frauds, ss. 1, 3, 7, 8, 9 ; &, generally. Con- 
tract, Vol. XII., pp. 136-142, Nos. 916-967. 


396 i. Written admission of agreement 
— Letters .) — Specifle perfonnanoe of an 
afrreemont for a loaso decreed affatust 
the owner of the estate, thoneh not 
originally binding on him, he having 
by a letter subsequently written, oonstT- 
tuted it an agreement, by which, under 
Stat. Frauds, ho was Sound. — Powell 


r. DILLON (1814). 2 Ball & B. 416.— IF 

896 ii. .] — Palmerv.Whit 

(1768), Wallis by lW 10.— IR. 

896 m. .1 — Hartly ( 

White v. Wilkinson (1794), IUd| 
L. & S. 357.— IR. 

n. MiniUe of lease — Prepared b 


solicitor .) — In a suit of specific per- 
formance of a verbal agreement to 
grant a lease : — Held : a minute of a 
lease for three or five years, prepared 
under instruction by deft.’s solr. 
established the main fact of the letting. 
— Foran V . Stafpobd (1878), 6 Nfld. 
L, R. 151.— NFLD. 
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400. May b6 read together.] — Bidgway v. 
Whabton, No. 362, ante. 

401. .] — One paper referring to another, 

in which the terms of an agreement are stated, will 
constitute a contract sufficiently executed accord- 
ing to the proTisions of Stat. Frauds ; but where 
the first paper was in these words, “ I agree to let 
the premises in T^., containing, three stables, etc. 
for the same rent & subject to the same con- 
ditions that I hold them myself ” : — Held : this 
paper, even though ratified by the proposed lessee, 
as it did not state the duration of the term, did 
not contain enough to constitute a memorandum of 
an agreement sufficient to satisfy the Statute. — 
Fitzmaurice V, Bayley (1860), 9 H. L. Cas. 78 ; 
3 I.. T. 69 ; 6 Jur. N. S. 1215 ; 8 W. R. 750 ; 11 
E. B. 657, H. L. ; affg, S. C, sub nom. Bayley v. 
Fitzmaurice (1857), 8 E. & B. 604, Ex. Oh. 

Aisnoiaiitma Consd. (lark© r. Fuller (18C4). 16 O. H. N. S. 

24. Refd. Dale r. Humfroy (lsr>8), K. H. ic E. 1004; 

Austin r. Newham, [11)00] 2 K. IL 167. 

402. Letters.] — ^X ^euiander v. Conn, No. 

437, post. 

403. & memorandum.] — Warner 

r. WiLLINGTON, No. 413, post. 

404 . .] — By Stat. h>auds the 

agi’eement as relating to an interest in land must 
be in writing, signed by deft., the j)arty sued. It 
need not, however, be all in any one writing, & a 
letter signed by her referring to A: ascertaining 
the terms of the agreement, would be suiliei(‘nt. 

In an action on an alleged agT(*ement by deft., 
to let to pltf. a furnished house, an agreement 
having been drawn up by idtf., A sent to deft., 
who returned it unsigned, & sent a letter, in which 
he wrote, “ T approve of the agr(‘emenl, <fc will sign 
it ” ; but, before it was signed, refused to carry 
it out, on the ground that slie found pltf., while 
assuring her that he meant to use tlie house only 
as a private rosidence, was actually ad^ertisinK 
it as a boarding house: — Held: (1) if tlie letter 
amounted to an adoption of it as a final agr(*cment, 
it would be sufficient within Stat. Frauds ; (2) if 
deft, was deceived into adopting it, by a wilful 
mis-statement as to the deft.’s object, that would 
support the plea of fraud. Fraud lies in the 
wilful misrepresentation of any material matter 
of fact present & existing ; not in a promi.se, the 
breach of which is sometliing future. It is not 
enough even that there has b<*en fraud, unk'ss tlu* 
party upon whom it was practised was deceived 
by it into making the contract (Cuomn'ON, J,). — 
Cavaleiro r. Puget (1865), 4 F. & F. 537. 

405. & surveyor’s report.] — 

Baumann v. James, No. 386, ante. 

400, & telegrams.] — Where the pro- 

posed vendor wrote : “I have let this house to 
you, the proposed puicliaser on the following 
terms, etc. (stating the terms at length,”) to which 
he replied, “ At the risk of being thought capricious 
& irresolute, I have to ask you if you will for a 
pecuniary consideration allow me to withdraw 
from my obligation to take your bouse & farm, 
etc.,” &> in the subsequent correspondence the 
proposed purchaser referred to his “ engagement,” 
etc. . — jjeld : the contract could be inferred from 
the tenor of this correspondence with certain 
telegrams taken together, A specific performance 


decreed accordingly. — O oupland r. Arrowsmith 
(1868), 18 L. T. 766. 

407. Documents not clearly connected.] — 

Price v. Griffith, No. 666, post. 

408. Admissibility of parol evidence to connect 
documents.] — Bidgway v. Wharton, No. 362, 
ante. 

409. .] — BAU5IANN V. James, No. 880, 

ante. 

410. .] — Beodie V. St. Paul, No. 798, 

post. 

See, also, Sale of Land. 


C. Description of Property. 

See, now, Law of Property Act, 1926 (c. 20), 
ss. 53-65 ; Stat. Frauds, ss. 1, 3, 7, 8, 9. 

411. Necessity lor.] — Dolling r. Evans, No. 
127, post. 

412. Description substantially definite — Subse- 
quent settlement of detail — Boundaries.] — (1) A., 

by contract in writing, agreed with B. to take a 
lease of ” those two seams of coal known as ” the 
two-feet coal ” & the ” three-feet coal ” lying under 
lands hereafter to be defined in the Bank End 
estate,” A B. agreed to let to A. ** the before- 
mentioned seams of coal ” : — Held : the contract 
was sufficiently definite to enforce, & the 
construction of it was, that the boundaries of the 
estate, which consisted of about twenty-seven 
acres, w’cre to be thereafter defined. 

(2) A draft lease was propoi’ed by the lessor, in 
pursuance of a written contract, which was not 
objected to by the lessee, who aft/crwords refused 
to complete : — Held : the draft lease could^ not 
be used for the purpose of controlling or explaining 
( he contract itself . 

(3) Pltf. had worked the coal under his estate, 
but abandoned it as unprofitable. Twenty years 
afterwards deft, cleared the pit & examined the 
coal in the shaft with other persons, & subsequently 
eontracUid for a lease. The colliery turned out to 
bo worthk'ss : — Held : deft, could not resist a 
si)eeific performance, on the ground of pltf. not 
having communicated i ho fact of his having worked 
the mine «te found it unprofitable, 

(4) A person contracting for the lease of a mine 
cannot resist its performance, on the ground of 
his ignorance of mining matters, A of the mine 
turning out worthless. — Haywood v. Cope (1858), 
25 Beav. 140 ; 27 h. J. Ch. 468 ; 31 L. T. O. 8. 
48 ; 4 Jur. N. 8. 227 ; 6 W. B. 304 ; 53 E. K. 589. 

also. Sale op Land. 


D. Description of Parlies. 

See, now, l.aw of Property Act, 1925 fc. 20), ss. 
53 -55 ; Stat. Frauds, m. 1, 3, 7, 8, 9, &, generally, 
Fontraot, Vol. XII., pp. 143-148, Nos. 968- 
1014. 

413. Lessor — Sufficiency of Identification — 
Memorandum & letters.] — A memorandum of 
agreement for a lease for twenty-one years was 
signed by the intended lessee, hut not by the lessor, 
named referees. Lessor’s agents prepared a 
draft lease, & wrote to the lessee, saying they hoped 
on a ceitain day to have the agreement prepaml 
Ac ready for inspection ; to this the lessee replied 
by a letter making an appffintrnent, Ac lioping 


PART II. SECT. 4, SUB-SECT. 1.— B. 

400 i. May he read together .) — 
Crafo r. Eixiott (1886), 16 L. R. Ir. 
267.*— IR. 

PART II. SECT. 4, SUB-SECT. 1.— C. 

o. SujfUAenev o/.)— An agreement for 
» lease a sale of a stock-in-trade 


which said Uiat the lease was to be 
“ of the whole promises used by the 
vendor In connection with the busi- 
ness,” Sc which showed that premfsos 
were those on which he carried on 
hnsJness in a certain town : — If eld : 
to jfive a sufficiently definite descrip- 
tion of the premises to be leased to 
enable parol eridence to be given of 


what they eonslstecl, Sc to satisfy Stat. 
Frauds. — SemT Ac HflErpARp r. .Mii.Lnrt 
[1921] 3 W. W. U. 163.— CAN. 

PART II. SECT. 4, BUB-SECT. 1.— D. 

p. **We** followed by signal wree.) 
— Where a document uses the word 
** wo ’* & siimatupea follow, the parties 
are safficiontly identified to satisfy Stat. 
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Sect 4 . — Evidence of coniraet: Svb eed, i, D,^ E. 

dc F. (a)»J 

all would be satisfactorily arrajjged. The lessee 
refused to complete : — Held ; there was an agree- 
ment sufficiently signed by the lessor, but the 
agreement imported a proposal merely, & was not 
an unconditional agreement ; & a demurrer to 
the lessor’s bill was allowed. 

If it can be ascertained who is the intended 
lessor from some other document which is 
sufficiently connected with the memorandum by 
clear reference, that will cure the defect of the 
memorandum. I think deft.* s letter . . . showing 
that pltf. was the intended lessor does contain 
a sufficient reference to the memorandum to supply 
the omission of the lessor’s name therein 
(Ktndersley, V.-C.). — Warner r. Willington 
(1860), 3 Drew. 623 ; 26 L. J. Ch. 602 ; 27 L. T. 
O. 8. 104 ; 20 J. P. 774 ; 2 Jur. N. 8. 433 ; 4 
W. R. 631 ; 01 E. R. 1002. 

Annotaiions : — Apld. Wllliamfi Jordan (1877), 6 Ch. D. 

617. Befd. 8kfilton v. Colo (1867), 1 De G. & J. 587 ; 

Bourdillon v. CtolliiiB (1871), 24 L. T. 344 ; Lovewy v. 

Palmor, [1916] 2 Ch. 2.33. Mentd. Bonocko v. Chadwloko 

(1866), 4 W. R. 687 ; Hmith t. Nealo (1867), 2 C. B N. 8. 

67 ; Liverpool Borough Bank v. Ecclee (1859), 4 H. & N. 

139 ; Roush v. Ploksloy (1866), L. R. 1 Exch. 342 ; Dickin- 
son V. Dodds (1876), 2 Ch. D. 463 ; Coombs v. Wilkes, 

[1891] 3 Ch. 77 ; Filby v. Hounsell, [1896] 2 Ch. 737. 

414. ,] — An offer in writing to take a 

lease of a theatre signed by the intending lessees 
& attested by the lessor’s agent but not naming 
the lessor <fe only addressed to him as “ Sir ” 
followed by an acceptance in writing by the agent 
addressed to received by the intending lessees, 
but likewise not naming the lessor, which letter 
was not signed by them nor referred to in any 
other writing : — Held : not to be an agreement in 
wiiting under Stat. Frauds so as to entitle the 
lessor to have the same specifically performed. — 
Williams v. Jordan (1877), 0 Ch. D. 517 ; 46 
L. J. Ch. 081 ; 20 W. K. 230. 

Annotalion^ft .‘--Comd. Lovesy r. Palmer, []91C] 2 Ch. 233. 

Refd. Filby IIouiisc^ll, [189GJ 2 Ch. 737. 

415. Acting through agent — Agent not 

duly authorised.] — Clarke v. Fuller, No, 435, 
post. 

416. Tenant — Acting through agent — Authority 
of agent.] — Deft, liaving proposed to take a lease 
of certain premises for the term of seven years, a 
drait lease was prepared, to which deft, made some 
objoctK>n8. He ultimately took it away to be 
settled by his solrs. Deft.’s solrs. returned the 
draft to pltfs.’ solrs., with the following letter : 
“ W'e have seen our client & have altered the draft 
lease in accordance with his instructions. We 
trust there will be no impediment to prevent an 
early completion, & shall be glad to receive the 
draft as soon as you can, that we may engross the 
counterpart.” Pltfs.’ solrs. replied, returning the 
draft & engrossment of lease & counterpart, 
stating that, according to the practice where there 
is no stipulation on the subject, the lessor’s solr. 
invariably prepares both lease & counterpart ; — 
Held : there was no evidence of any contract 
binding deft, to take the lease ; & no memorandum 
of any contract sufficient for that purpose within 
Statute of Frauds, sect. 4. 

There is not a particle of evidence to show that 
deft, authorised [his solrs.] to sign a contract to 
bind him (Martin, B.). — Forster r. Rowland 
(1801), 7 H. & N. 103 ; 30 L. J. Ex. 396 ; 7 Jur. 
N. S. 998 ; 168 E. R. 410. 


417^ SuOidifliey of iienttficatlim — Not 

named in body of memorandum.] — By a memo- 
randum of agreement pJtf. agreed to M a certain 
brickfield for five years, ” the tenant ” to pay a 
certain rent & royalty. Only the name of pltf. 
appeared in the body of the agreement, but it was 
signed by deft. & pltf. : — Held : it coidd not be 
reasonably inferred that deft, signed the agreement 
in any other capacity than that of tenant, & there- 
foi-e so far as regarded Stat. Frauds the agreement 
was valid. — 4Stokell v. Niven (1889), 61 L. T. 
18 ; 5 T. L. R. 481, C. A. 

418. Receipt of money acknowledged.] 

— A landlord verbally agreed to grant his tenant, 
the assign of an existing lease of the Warden 
Arms,” a further lease of twenty-four years for 
a fine of £60, on receipt of which sum in cash the 
landlord signed & handed to the tenant the follow- 
ing memorandum : In consideration of your having 
this day paid me the sum of £50. ... I hereby 
agree ... to grant you ... a further lease of 
twenty-four years of . . . the ” Warden Arms ” 
... to run immediately after the expiration of 
. . . the now existing lease. ...” The name of 
the proposed lessee was not stated in this memo- 
randum : — Held : for the purpose of Stat. hVauds, 
the proposed lessee was sufficiently described as 
the person who had paid the £50. 

Qu. : whether the reference to a further lease 
would by itself have identified the proposed lessee 
with the existing tenant. — C arr v. Lynch, [1900] 

1 Ch. 013 ; 09 L. J. Ch. 345 ; 82 L. T. 381 ; 48 
W. R. 610. 

Annotation : — Consd. Ptokes v. Whlcher, [1920] 1 Ch. 411. 

419 . Acting through agent — Parol 

evidence to identify principal.] — Correspondence & 
documents passed between H., the solr. of pltf., 
& the solrs. of defts. by which the terms of a lease 
to be granted by defts. were arranged. Pltf. 
alleged that the agreement was that the lease was 
to be granted to a co. to be formed by pltf., & 
that 11. made the agreement on behalf of pltf. 
In the documents relied on by pltf. as constituting 
the memoranda of the alleged agT*eement, pltf. 
was not named or referred to as a contracting party, 
& the persons for whom H. purported to act were 
described as his ” clients,” in the plural : — Held : 
on the true construction of the documents & 
correspondence relied on, H. was not intended to 
be bound by the alleged contract ; that being so, 
parol evidence could not be given that pltf. was the 
principal of H., or that defts. know him to be such ; 
& there was no memorandum in writing of the 
alleged agreement sufficient to satisfy Stat. 
Frauds, & therefore no binding agreement upon 
which pltf. could sue. — L ovesy v. Palmer, [1916] 

2 Ch. 233 ; 85 L, J. Ch. 481 ; 114 I.. T. 1033. 
AnnotaJion : — Mentd. Keen v. Moar, [1920] 2 Ch. 574. 

See, also, Sale op Land. 

E, Signature, 

See, now, Law of Property Act, 1925 (c. 20), 
ss. 53-65; Stat. Frauds, ss. 1, 3, 7, 8, 9; &, 
generally. Contract, Vol. XII., pp. 152-160, 
Nos. 1053-1143. 

420. What is sufficient signature — Signature in 
partnership name.] — An agreement for lettiM 
premises, under hand only, was signed ” H. 
Curtis & Co.” ; & it appeared that there were 
two pei*sons traiding under that firm, but it was 
not proved, tlirough the absence of the attesting 
witness, in whose handwriting it was signed : — 


J rauds.—BBNNKTT i\ Stodoell (1914), 
30 O. W. 11. 188 : 6 O. W. N. 163 ; 
17 »» h. R. 836.-^AN. 


PART II. SECT. 4, SUB-SECT. 1.— ] 
q. Whai ia atiffleieni a^tnatvre- 
SolioiUnra aignatvra <m uro/t] — ^Mo< 


V. Lord Raglan & St. Arnaud Gold 
Mining Co. (No Liabiutt) (1878), 
4 V. L. R. (E.) 138.— AUS» 
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ev]46|Q(Qe^ bptfc persons ecjted in 
the ousineBii} there wae suffleient^prool of sn execu- 
tion by the pertner**bip. — EvA^^s v. Curtis <1826), 
2 C. & F. 2§6, N. fr 

421. Approve^ by me, A. 3.’*] ~ 

Pabkw V, SjOTR, No. 618, poM, 

422. PosiUon oi s^jmture — ImmpteriRl — li In- 
tention to ^Ign c^ar.J — Provided the name be 
inserted in an instrument in such a manner as to 
have the .effect of authenticate it, the requisition 
of the Act \^dth respect to signature is complied 
with, & it does not matter in what part of the 
instrument the name is found. — O gilvie v. 
Foljambe (1817), 3 Mer. 53 ; 30 E. R. 21. 
AnnotaU^ <l0il8d. Caton v. Caton <1867). L. R. 2 H. L. 

127. Mentd. Evaiui t?. Jackson (1836), DonnoUy. 147 ; 

A.;G. V. Oixon (1842), 1 y. & C. Ch. Gas. 614; Cli\e 

V. Beaumont (1848), 1 Do G. & Sm. 397 ; Cowiev r. Watts 

(18.03), 22 L. J. Ch. 691 ; Cox t?. Middleton (1864), 2 Eq. 

liep. 631 ; McMurray v. bhicer (1868), L. R. 6 Kg. 627 ; 

Naylor r. Goodali (1877), 47 L. J. Ch. 63 ; Sharolow f. 

Cottoroll (1881), 20 Ch. D. 90 ; Ellis v. Rogora (1885), 29 

Ch. D. 661 ; Plant v. Bourne, [1897] 2 Oi. 281 ; Sheers v, 

ThimWeby (1897), 76 L. T. 709 ; Bank of Now Zealand 

V. Simpson, [190()] A. C. 182 ; O. W. Ry. & Mid. Ry. t'. 

Bristol Corpn. (1918), 87 L. J. Ch. 414; McGrory v. 

Alderdale Estate Co., {1918] A. C. 603 ; Auerbach v. 

Nelson, 119193 2 Ch. 383. 

423. In body of agreement.] — The mere 

circumstance of the name of the party being 
written by himself in the body of a memorandum 
of agreement for a lease will not constitute a 
signature within Stat. of Frauds. — S tokkh v. 
Moure (1786). 1 Cox, Eq. Cas. 219 ; 29 E. K. 1 137. 
Annotations: — Reid. OgiUlo v. Foljainbo (1817), 3 Mer. 

53 ; Caton v. Caton (18(57), h. U. 2 H. L. 127. Me&td. 

Thornbury r. Bovlll (1842), 1 Y. & C. Ch. Cos. 654. 

4 ^ 4 . At head of document.] — A memo- 

randum of a contract is sufficiently signed witliin 
Stat. Frauds, s. 4, if it contains the terms of the 
contract & the name of the party charged, Si is 
given by him to the other party under circumstances 
which show a recognition of the name as it stands for 
his own. 

A letter containing proposed terms of a contract 
between B., the sender & the sendee, written out 


(2) Where, in an agreement for a lease, no time 
for commencement, & no term, were epeciffed, a 
demurrer, for insufficiency of the agreement 
within Stat. Frauds, to a bill for specific per- 
formance, was allowed with costs. — D olijng v» 
Evans (1867), 36 L. J. Ch. 474 ; 16 L. T. 604 ; 31 
J. P. 375 ; 15 W. R. .394. 

428 . .] — Pltf., in a bill for specific per- 

formance of an agreement to take a lease of a 
house, alleged & produced evidence of a verbal 
agreement which was denied by deft. In order to 
take the case out of Stat. Frauds, pltf. relied on a 
letter written by deft., in which deft, agreed to 
take the house for seven years on certain terms, 
but in which the day of Uie commencement of the 
lease was not mentioned ; & on anothei' letter from 
deft, mentioning the day of commencement, Si 
lading terms to which pltf. did not agree ; — Held » 
there was no memorandum of agreement sufficient 
to satisfy the requirements of Stat. Frauds. — 
Nesham i’. Selby (1872), 7 Fh. App. 406 ; 41 
]j. J. Ch. 551 ; 8uh norn, Nklrham v. Selby, 26 
L. T. 568, L. JJ. 

Annotaiunis :~C0VMd. (Jurtwrlght e. Miller (1877), 36 L. T* 

898 ; Joquofl v. Miliar (1877), 6 Ch. D. 163. Exti4. Whits 
Hay (1895), 72 L. T. 281. 

429. .] — Action for specific performance 

of an agreement to take a lease of a house. In 
order to take the case out of Stat. Frauds pltf. 
relied on a letter, written by deft., in which 
term ” was stated “ to be for twelve years,” but 
the day of Iho commencement of the term was not 
mentioned ; & in the same hsttcT referring to 

certain covenants, deft. ” suggested that they be 
similar to those contained in A.’s lease ;—// c/d ; 
on demurrer, (1) tliero never was any concluded 
agreement betw('en the i)arti(*R ; & (2) if there had 
been an agreement, there was no memorandum of 
the agreement, in writing, sufileient to s/itisfy 
Stat. Frauds, as the commencement, of the term 
was not stated.- -(.'ARTWKiGi IT t\ Miller (1877), 
36 L. T. 398. 


by the sender, upon paper bearing a printed head- 
ing, “ Memorandum from B.” : — Held : a sufficient 
note in writing to charge B. — Tqurret v, C'ripps 
( 1879), 48 L. J. Ch. 667 ; sub nom. Turret v, 
Cripps, 27 W. R. 706. 

Annoiaiiom : — Ezpld. Huckloeby v. Hook (1900), 82 L. T. 

117 Reid. Buckton v. L. & N. W. Ry. (1916), 87 L. J. 

K. B. 234. Mentd. New Durham Salt Co., Stovonsou’s 

& Quin’s Cases (1890), 2 Meg. 360. 

Secj alsoy Sai.e uf Land. 

F. Commencement and Duration of Term. 

(a) Necessity fof Expression. 

See, now. Law of Propeity Act, 1925 (c. 20), 
88. 5.3-65 ; Stat. Frauds, ss. 1, 3, 7, 8, 9 ; 
generally. Contract, Vol. XII., pp. 150, 151, 
Nos. 1034-1037. 

425 . CommencemohL] — Where an undated 
written contract for a lease omits to state the 
ppriod of commencement, & contains nothing from 
which it may be inferred, a specific performance 
of it cannot be enforced as a written contract. — 
Gn.BERT V. Hall (1831), 1 L. J. Ch. 15. 

426 . .] — Clarke v. Fuller, No. 435 , post. 

427 . .J — (1) An a^eement for a lease, In 

order to be sufficient within Stat. Frauds, must 
state the property, the price paid, & the interest 
to be parted with. 


Annotaiion : — As to (2) Distd. Jaquos v. Millar (1877), 6 
Ch. D. 153. 


480. .] — An agreement for a l(‘ase, in 

order to satisfy the requirements of Stat. Frauds, 
must contain aff the material terms of the lease to 
be granted ; accordingly, the date from which the 
term is to commence must bo either definitely 
stated in the agreement or must be clearly ascertain- 
able by reasonable inference from the language 
of the agreement. The mere fact that the agree- 
ment bears a date does not, except in the case of 
an actual j>res<jnt demise, show that the date of 
the agreement is to be the date t)f the lease. — 
Marshall v . BEHUinaE (1881), 19 (Jh. I). 233 ; 51 
L. J. (^h. 329 ; 45 L. T. 599 ; 46 J. l^ 279 ; 30 
W. li. 93, C. A. 


Annotaiiona : — OoDSd. Furnesas v. Bond (J888), i T. L. U. 
467 ; lie Lauder He Boglcy’s Contract, {1892J 3 Ch. 41. 
ADld. Humphory r. Conyboaro (189i^f), 80 L T. ^0: 
Edwards V. Jones (1921 ), 124 L. T. 740. Reid. Hook Portland 
Cement Co. v. Wilson (1882), 52 L. J. Ch. 211 ; Wood t?. 
Aylward (1887), .57 L. T. 64 ; Oxford Corpn. Crow (1893), 
69 L. T. 228 ; (^Jurfls v. B. U. R. T. Co. (1912), 28 T. L. R. 
363 ; Berners v. Fleming, (1926] Ch. 264. 


431 . .] — In order to satisfy the requirementil 

of Stat. Frauds, s. 4, the written memorandum 
of a contract for the grant of a lease must, either 
expressly or by reasonable inference, state the time 
at which tlie term is U> commence. — II umphery 


PART IL SECT. 4. SUB-SECT. 1.— 

r. (a). 

425 i. Ctymmencemmi. ] — Loxsdalk 
v.^WHnTj^BTO (1916), 17 W. A. L- K. 

4^ li, .) — An agr^ment is not 


Bufflclent to satisfy Stat Frauds, from 
which it doe<» not appear with cer- 
tainty when the term la to begin. — 
Cabboll f>. WiLUAMS (1882), I 0. R. 
150.— CAM. 

425 m. 


OAOF.Cn OF (Canada, 1 191 8] 3 W. W. R. 
838 ; 43 D. L. R. 337.- CAN. 

426 Iv. .) — White v M'Mahon 

(1886), 18 L. R. Ir. 460.~‘m. 

426 V, .] — Banovioh V , Smith 

(1907), 27 N. Z. L. R. 73.— Nr55, 


•I— MrroHistp v. 
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Landlord and Tenant. 


Sect, 4 . — Evidence of contract: Svh-eecU 1, F* (a) 
(&), db G. ; eub-eect. 2, A, cfc B,] 

V. CoNYBEARE (1899), 80 L. T. 40 ; 15 T. L. R. 
162, C. A. , ^ « 

432, .] — By an agreement dated Sept. 2, 

1918, deft, agreed to grant a lease for ninety-nine 
years of certain property to pltf., & pltf. agreed to 
pay deft, the sum of £2 10«. as ground rent, & it 
was declared as follows ; “A legal lease to be 
drawn out after deft. “ gets possession of the 
whole . . . land & premises on Sept. 29 next.” 
Deft., at the time when the foregoing agreement 
with pltf. was executed, had entered into an 
agreement for the purchase of the whole of some 
land, & the premises required by pltf. formed part 
of that land. Deft.’s agreement provided that 
the purchase should be completed on Sept. 28, 
1918, Sept. 29 (Michaelmas) being a Sunday : — 
Held : no concluded agreement had been arrived 
at between the parties because no date was 
defined by the agreement of Sept. 2, 1918, either 
expressly or by implication, from which the 
proposed term of the lease of ninety-nine years 
was to begin, the fixing of the date of the beginning 
of the term of a lease being essential to the validity 
of the lease. — Edwards v. Jones (1921), 124 L. T. 
740, O. A. 

488. Duration.] — The ct. will not decree a 
specific performance of an agreement for a lease 
to be collected from letters where there is no 
definite term expressed for which the lease was to 
be granted nor any reference aliunde by which it 
might be ascertained. But semble, otherwise if 
the letters had been more explicit, or had afforded 
any criterion for defining the object of the pai’ties. — 
Gordon v. Trevelyan (1814), 1 Price, 64 ; 145 
E. R. 1332. 

434, ,] — Fitzmaurice v. Bayi^ey, No. 

401, ante, 

485. .] — Pltf. advertised a house, to be let, 

referring for particulars to E., a house agent. 
Deft, called upon E., & proposed to take up the 
house from the following Michaelmas Day at a 
certain rent, & wrote down a specification of 
alterations &; repairs which he would require to 
have done ; & E., without his assent, wrote to 
pltf., communicating to him deft.’s proposal, 
with a copy of the specification of repairs, <fc telling 
him that he had already set about doing them. 

In an action brought in a county ct. for a year’s 
rent, or for the breach of the contract, the above 
letter was tendered in evidence on pltf.’s part, but 
WM rejected by the judge ; &; pltf. was non- 

suited : — Held : the letter was properly rejected ; 
&>, assuming that it w^as admissible as a letter 
written & signed by an agent duly authorised for 
that purpose by deft., it was not such a memo- 
randum of the bargain as to satisfy Stat. Frauds, 
8. 4, inasmuch as it was a mere proposal & did not 
specify the commencement or the duration of the 
term, so as to amount to evidence of a contract. 

The statute says that the memorandum must 
be signed by the party to be charged or some other 


person thereunto by him lawfully authorised 
1 see nothing to show that H. was lawfully 
authorised (WiLLlAWS, J.).— -Claokb v, Pultttp 
(1864), 10 C. B. N. S. 24 ; 8 New Rep. 513 -9 
L T. 831 ; 12 W. R. 671 ; 143 B. R. 1032. * 

436. .]— Dolling v. Evans, No. 427, ante 

Grounds for refusing specific performance.]* 
See Part II., Sect. 8, sub-sect. 1, F. (o), post. 
Admission of extrinsic evidence — To show con- 
tract executory.]-— D eeds, Vol. XIII., pp. 334, 
335, Nos. 1456, 1465, 1466. 


(6) WJuzi is Sufficient Expression. 

See, notOf Law of Property Act, 1925 (c. 20), 
gs, 53—55 I Stat. Frauds, ss. 1, 3, 7, 8, 9 j &, 
aenerally. Contract, Vol. XII., pp. 150-161, 
Nos. 1034-1037. 

437. Commencement — Agreement to grant ex- 
tension of lease — Expiration of old term.] — The 

person entitled to the reversion in fee of a house 
expectant upon a term vested in a lessee who has 
demised the premises for a portion of his term to 
a sub-lessee, agrees by one letter to grant that 
sub-lessee an extension of lease at a certain yearly 
rent, &, in another letter fixes the time, when the 
term, which he thus proposes to grant, is to 
expire ; this is a valid agreement within Stat. 
Frauds & under it, the sub-lessee has a right to a 
lease which shall commence from the expiration 
of the existing term. — Vkrlander v. Codd (1823), 
Turn. & R. 352 ; 37 E. R. 1136. 

Anwytaiwrh : — Apld. Warner v. Willtngton (1856), 3 Drew. 

523. 

438. .] — D., a lessee, wrote to 

his landlord’s agents, asking for an extension of 
his term for twenty-one years from the termination 
of his present lease, & offering a premium. The 
landlord wrote to liis agents declining D.’s offer, 
but adding, “ As the lease will not run out for the 
next two years, I think there is plenty of time to 
think over the matter. However, if D. is very 
urgent, I will consent to grant him a lease for 
twenty-one years at £50 a year, & a premium of 
£100.’’ The latter part of the letter was com- 
municated to D., who accepted the offer : — Held : 
D. was entitled to a lease for twenty-ono years at 
a rent of £50 a year, & a premium of £100, com- 
mencing from the expiration of his existing lease. 
— Wood v. Aylward (1887), 68 L. T. 662 , 4 
T. L. R. 07, C. A. 

439. Date when rent to commence.] — 

Wesley v. Walker, No. 870, post. 

440. Date of agreement.] — Jaques v, 

Millar, No. 869, po’^t. 

441. Only If clearly indicated.] — 

Marshall v. Berridge, No. 430, ante. 

442. Reasonable inference from language 

of agreement.] — Marshall v. Berridge, No. 430, 
ante. 

443. Date of possession.] — Rock Port- 

land Cement Co., Ltd. v. Wilson, No. 860, post. 

444. .] — ^An a^ement, dated Apr. 1, 

1891, for a lease of a public-house, provided that 


438 1. Duration ,] — It Is doubtful 
whetlier a memorandum of an affree- 
mont for a loase, not speolfylng the 
term, la euffleiont to satisfy Stat. 
Frauds. — McLennan v. Millington 
(1897). 5 B. C. R. 345.— CAN. 

488 li. .] — Clinan V. COOKB 

(1802). 1 Sch. & Lef. 22.— IR. 


PART II. SECT. 4, SUB-SECT. 1.— 

P. (bk 

4401. Comvfuncemeni — Date of agret- 
meat.) — An executory agreement In 
writing to grant a lease for a term of 


years, which does not state the date 
from which the term Is to commence. 
Is not suffloiently definite to satisfy 
Stat. Frauds, Sc cannot he enforoed, & 
the mere fact of the agreement being 
dated does not show f^ra what date 
the lease is to run. — W yse tJ. Russell 
(1882), 11 L. R. Ir. 173.— IR. 

442 1. lUasonablt inference from 

language of agreement .] — Where an 
agreement In writing for a lease for a 
term of years did not expressly state 
the date at which the term was to 
commonoe, hut contained a reference 


to ciroumstanoes from which such date 
could be clearly ascertained : — Held : 
snflftcient to satisfy Stat. Frauds. — 
Phelan v. Tbdcastle (1884). 16 L. R. 
Ir. 169.— IR. 

442 ii. .] — Biggs v. Bren- 

nan (1907), 41 I. L T. 60.— ir. 

442111. .] — Valentine r. 

O’Donnell (1906), 25 N. Z. L. R. 779. 
— N.Z. 


r. ** So soon os 

— ^Tekry V. Tindale (II 
L. R, (L.) 444.— AU8. 


I laid on.”J 
I, 3 N. S. W. 
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the lease should be fop a term of three years, & that 
possessiozi should be ^ven within a month from 
the date, but did not expressly state when the 
term was to commence, nor was any reference 
made as to the covenants to be insedod in the 
lease i-^Held : the date from which the term was 
to begin could be collected from the language of the 
agreement, & that such date was the day on which 
possession was given. — Lander & Bagley’s 
Contract, [1892] 3 Ch. 41 ; 61 L. J. Ch. 707 : 
67 L. T. 521. 

AnnotcUum : — ^Refd. Be Huerhes & Asliley’s Contract, [1900] 

2 Ch. 695. 

446. Correspondence subsequent to agree- 

ment.] — On Mar. 28, 1894, pltf. Sc deft, signed a 
memorandum of agreement, by which deft, was 
to take an underlease of a house on certain terms. 
The date from which the underlease was to com- 
mence was omitted in this agreement, but it was 
understood by the parties, at the time, that it was 
to be Apr. 7, 1894. This date was specifically 
agreed to in writing by subsequent letters : — 
Held : there was a contract made on Mar. 28, 
1894, sufficiently evidenced in writing to satisfy 
Stat. Frauds. — White v. Hay (1895), 72 L. T. 
281. 

Annotation : — Refd. Douglas r. Deroy (1895), 39 Sol. Jo. 

484. 

446. Duration — Agreement for lease for lives 
— Lives not named.] — Kensington (Lord) v. 
PniLijps, No. 718, post 

447. Option for lease for seven, fourteen 

or twenty-one years.] — (1) A letting in 1845 to a 
yearly tenant, & if he should wish a lease, that the 
lessor will grant the same for seven, fourteen or 
twenty-one years, at the same rent, is suflicienily 
certain to be specifically performed. It is to be 
construed an optional lease for twenty-one years 
from 1845, determinable at the end of seven or 
fourteen years, at the opt ion of the tenant. 

(2) Under sucli a contract, the landlord might 
call on the tenant to exercise his option, &, in 
default, might determine the tenancy, but this 
might afterwai’cls be waived by a receipt of rent. 

A tenant under an agreement, with an option 
of taking a lease : — Held : not to have waived 
the option by declining to take a lease when asked 
so to do, no step being taken to determine the 
tenancy. — IIeusey r. Giblett (1854), 18 Beav. 
174 ; 23 L. J. Ch. 818 ; 2 W. 11. 206 ; 52 E. K. 
69. 

Annotdioms : — Am to (2) Apld. Mohh r. Burton (180(5), L. K. 

1 Eq. 471. Consd. Bulor r. Ford (1923), 129 L. T. 347. 

443 . Agreement to let bars of theatre — 

** As long as theatre remained in hands ” of lessor.] 

— Edwardes’ Menu Co. v. Chudleioh (1897), 14 
T. L. R. 04, C. A. 

G, Consideration, 

See, now, Law of Property Act, 1925 (c. 20), 
ss. 53-55 ; Stat. Frauds, ss. 1, 3, 7, 8, 9 ; &, 
generally, Contract, VoL XII., pp. 151, 152, 
Nos. 1039-1052. 

449. Must be stated.] — Dolling v, Evans, No. 
427, ante. 


SUB-SBCfT. 2 .— Part PBRFOBaiANCB. 

A. Btdeni of Doctrine^ 

See Law of Property Act, 1926 (c. 20), s, 65 (d). 

450. Where lessor tenant for life — ^Not blndl^ 
on remainderman.] — B lore v, Sutton, No. 373, 
ante. 

451. If prejudloial.1 — Trotman v. 

Flesiier, Flesher V, Trotman, No. 793, post, 

452. Trustees with power to lease with consent in 
writing — Execution of lease with parol consent.] — 

A settlement contained a power for the trustee 
to lease at the request in writing of a married 
woman. She Sc the trustee, in pursuance of a 
parol agreement, executed a lease, & delivered 
it to their solr. to exchange for the counterpart, 
but before the exchange was made or the counter- 
part executed, she directed the solr. not to part 
with the deed : — Held : tlie execution of the deed 
was not a pai’t performance of the parol agreement, 
& the deed was executed as an escrow, & the ct. 
would not compel the lessors to deliver it to the 
lessee. — Phillips v, Edwards (1864), 33 Boav. 
440 ; 3 New llep. 658 ; 65 E. R. 438. 

Application to parol agreement for easement.] — 
See Easements, Vol. XIX., pp. 28, 29, 30, 115, 
Nos. 125, 135, 139, 758. 

See, also. Sale op Land. 

It Acts must he referable to Agreement, 

453. Must be unequivocal — Such as to Infer 
some agreement.] — Parol agreement not enforced 
upon the ground of part performance, when the 
act is e<iuivocal, A easily admits compensation ; 
as, by a tenant, rebuilding a party wall. So, a 
tenant's possession Sc cultivation of tlie land would 
not sustain a i^arol agi’eemont to purchase. The 
act must be unequivocal ; Sc such os oi uself to 
infer some agreement ; tlio terms of which may 
then be proved by parol.- -Framed. Dawson (1807), 
1 1 Ves. 386 ; 33 F. R. 569. 

AnnoiaiiqnM : — CoQSd. Parker v. Smith (1845),! Coll. 008. 

Expld. * WilllaniB v. Evans (1875), L. 11. 19 Kq. 647. 

Consd. Maddlson v. Aldorson (1883), 8 App. Cos. 467 ; 

llodsoii V. Hoiiland, [1896] 2 Ch. 428. Reid. Dickinson v. 

Bari-ow, [1904] 2 Ch. 339. 

464. .] — JMorpiiett v, Jones, No. 477, 

2)08t 

455. .] — If a bill is tiled to enforce a pai*ol 

agreement on the ground of part performance, 
there must bo no uncertainty ; the terms of the 
agreement must be plainly Sc distinctly shown, Sc 
it must also be shown that tlie part performance 
referred to them. The owner of an estate, consisting 
of freeholds, leaseholds for years Sc lcas(4iolds for 
lives, agreed to demise the same in consideration of 
receiving a year’s rent in advance. He signed 
notices requesting the tenants to at-tom to the 
lessee ; but ho did not, in the first instance, clearly 
understand the boundaries, limits Sc rental of the 
several estates. The agreement was subsequently 
added to by a further agreement, Sc by verbal 
communications, Sc a sum for the year’s rent was 
paid in advance. These arrangements still left 
the subject Sc the terms Sc conditions indefinite, Sc 


PART II. SECT. 4, SUB-SECT. 2. —A. 

460 i. Where lessor tenant for life — 
Not bindino on renmindernum.Y—A. 
remainderman is not bound by a 
contract for a lease with the tenant for 
life, unless it be binding within Stat. 
Frauds, & within the power of the 
tenant for life. He is not affected by 
part performance by the tenant for 
fife. — O’F at V. Burke (1868), 8 

I. Ch. R. 611.— IR. 

PART II. SECT. 4, SUB-SECT. 2.— B. 
458 I. Mast be uneqaioooal — Such 


as to infer some agreement.] — Part 
performance to take the case out of 
Stat. Frauds must consist of on un- 
equivocal act referable to some agree- 
ment in relation to the land, i.e. of 
such a nature that if stated It would 
Infer the existence of some agreement 
relating to the land. — K autmant v. 
Michabl (1892), 18 V. L. R. 375.— 
AUS. 

46311. .1 — ^Thomas V, R. 

(1904), 2 C. L. R. 127.— AUS. 

468 ilL .]— Mkisnkb V, 


Muisner (1904), 37 N. S. U. 23 ; 30 
». C. H. 34.— CAN. 

453 Iv. .] — Drennak V. 

Bolton (1842), 2 Dr. 6c War. 349.— IR. 

453 V. A — Fern Hill 

Railway 6c CToal Co., Ltd. v, Dunedin 
CORPN. (1884), 8 N. Z. L. R. 86 (S. C.). 
— N.Z. 

458 vl. .1 — Malfroy V, 

Raymond (1906), 26 N. Z. L. R. 663.— 

N.Z. 




um L4»1)L0«]& TbkaiA'. 


Sect 4. — Efdd^nce cofUraat : Svh-eed* 2« B, ^ C. 

(a) L <fe it] 

difficiUtieB arose in oatrying the a^eement into 
effect. Upon a bill by the lessee for specific 
performance ; — Held : there had been lio pAH 
performance which had reference to the agree- 
ment alleged ; it was too vague & uncertain to be 
enforced ; & the bill must be dismissed. — Price v, 
SALUsmrRY (1863), 32 Beav. 446 ; 32 Lr. J. Ch. 
441 ; 9 Jur. N. S. 838 ; 65 E. R. 175 ; affd^ (1866), 
14 L. T. no, H. L. 

456. Alteration of premises by Intended 

landlord.] — The making of alterations in premises 
by the intended landlord under a verbal agreement 
to let I — Held : not to be a part performance taking 
the case out of Stat. Frauds. — ^Whittick v. 
Mozley (1883), 1 Cab. & El. 86. 

457 . ,] — Deft, entered into an oral 

contract with pltf. to take a lease of a flat. Tt was 
agreed that certain alterations should be made to 
the flat. During the progress of the alterations 
deft, frequently visited the flat & made suggestions 
for further alterations, which were carried out by 
pltf. at her request. She subsequently repudiated 
the contract. In an action for specific performance 
she relied on Stat. Frauds as a defence r — Held : 
the acta done by pltf. at request of deft, were 
acts of part performance taking the case out of 
Stat. Frauds & pltf. was entitled to specific 
performance. — Rawlinson v. Ames, fl925] Ch. 
DO ; 94 L. J. Ch. 113 ; 132 L. T. 370 ; 69 Sol. Jo. 
142. 

458 . Possession antecedent to agreement.] 

— HoDSON V. IlEULAND, No. 499, post 

459. .] — White & Wontner v. 

Whitewood (1897), 13 T. L. R. 409. 

460. .] — Biss v, Dygate, No. 601, 

post. 

.] — See Contract, Vol. XII., p. 168, 
Nos. 1233 et scq. 

C. What Constitutes Part Performance. 

(a) Under Original Agreement for Tenancy, 
i. Entry into Possession, 

461. Whether part performance — Wrongful 
entry.] — Cole v. White (1767), cited 1 Bro. C. C. 
409 ; 128 E. R. 1208, h. C. 

Annotation : — Consd. Wlill broad v. Brockliurst (1784), 1 
' Bro. C. O. 404. 

462. .] — A. by an a^eement in writing, 

but not stamped, articles with B. to grant him a 
lease for twenty-one years. B. enters & continues in 
possession eighteen years. But no lease was ever 
tendered by A. or demanded by B. The agreement 
is a good defence in an ejectment brought by A. — 
Weakly d. Yea v. Bucknell (1776), 2 Cowp. 
473 ; 08 E. R. 1193. 

Annotations : — Ck>ti8d. Barry v. Nugent (1782), 3 Doug. K. B. 


179. Mdk Doc i. Ooore e. CHare' 2 Term Bsp. 

744, n. 

468, .]— Wills v. Stradling, No. 611, 

post. 

464. •] — Bill for specific performance of a 

parol agreement to grant a farm lease with the 
usual & customary covenants of the neighbour- 
hood & an injunction to prevent an ejectment; 
pltf. having taken possession. Qu. : whether the 
answer admitting possession taken under the 
agreement, takes the case out of Stat. Frauds, 
where it is not clear, what the t^Cement was. 

It is said that if deft, admits that possession 
was taken in pursuance of the agreement, that 
takes it out of the Stewtute. That it may have 
that effect in cases TVhere it a4>pears what the agree- 
ment was, may be clear ; but nnn constat^ that it 
has where that does not appear (Lord Eldon, C.). 
— BoARtoJlAN V. Mostyn (1301), 6 Ves. 467 ; 31 
E. R. 1147, L. G. 

Annotation : — Retd. Church v. Brown (1808), 16 Ves. 268. 

465 . ,] — Deft., a married woman, ha 

separate estate & Jiving apait from her husband, 
entered into a contract to take a leasehold house 
for a term of sjeven or fourteen years. The 
agreement being * reduced into writing by the 
lessor’s agent, was, after alterations by deft.’s 
solrs., signed by the agent & left with deft., who 
retained but did not sign it. In letters which she 
& her solrs. ^\Tote, it was treated as an agreement 
between the parties, &> she entered into possession 
of the house : — Held : inasmuch as deft, had by 
occupying & continuing to occupy the house, & by 
other acts, adopted the agreement, a decree 
directing a reference as to the lessor’s title could 
not be sustained, although it was not expressly 
alleged in the bill that deft, had waived the 
production of the lessor’s title. — Gaston v. 
SSiANKUM (1852), 18 L. T. O. S. 310 ; 16 Jur. 507, 
L. C. ; revsg. (1848), 2 De G. & Sm. 661. 

Annotatums : — Reid. ScargUl v. Hurry (18.50), 14 Jur. 847 ; 

Lawrie v. Loos (1881), 7 App. Cos. 19. Hentd. HanoOcks 

V. Lablacho (1878), 3 C. P. D. 197. 

466. ,] — A parol agreement was entered 

into for a lease on terms, which, by the direction 
of the proposed lessor, the proposed tenant 
instructed a solr. to reduce to writing. The solr. 
took down the terms as stated by the tenant, & 
afterwards prepared from them a draft agreement, 
embodying these & other terms, & sent it to the 
lessor, who afterwards, & without objecting to it, 
let the tenant into possession, & directed the solr. 
to prepare a lease in conformity with the draft 
agreement, but subsequently objected to the lease 
so prepared & gave the tenant notice to quit : — 
Held : ( 1 ) the delivery & taking of possession 

was a sufficient part performance of the agreement, 
as expressed in the draft, to exclude a defence 
founded on Stat. Frauds ; & (2) there being a 


468 i. Possession antecedent to 

apreement. ] — Posso^slon taken before 
Sc Irrespective of a contract is no part 
performance of it so as to take it out 
of Stat. Frauds. — Moaa v. Lord 
Raglan 8c St. Arnaud Gold Mining 
C o. (No Liartlttt) (1878), 4 V. L. R. 
(E.) 138.-~AUS. 

t. Surrender by third party.] 

— A., being lessee to B., agreed ver- 
bally to surf^der his lease, in con- 
sideration of B. granting a now leewe 
of the lands oomnriBod In A.’s lease 
to C. A. accordingly executed the 
surrender. Sc 0. executed the neW lease, 
but B., the lessor, declined to execute 
either Instrument : — Held : the sur- 
render by A. was executed on the faith 
of B.'s promise to grant a peW lease 
to O., ft was an act of part perform- 
anoe .taking the case out of Stat. 


Frauds. — Re Longford’s (Earl) 
(Trustee of Cooke) Estate (1880), 6 
L. R. It. 09.— 1R. 


PART II. SECT. 4, SUB-SECT. 2.— 
0. (a) i. 

482 Whether part performance ,] — 
Where a person imder a verbal agr^- 
moot, to rent premises has entered 
into ft taken possession of the same, 
but subsequently abahdons such pre- 
mises, taong possession is sufficient 
part performahoe to take the oontraot 
out of 8tat. Frauds, ft to enable the 
landlord to matntiun an action for 
damages for breach of agreement. — 
M’Bean V . Brown (1887), 13 V. L. R. 
726.— AUS* 


462 ii. .] — SHkpPARi) V. Warker 

(1896), «1 V. L. R, 239.— AUS. 

462111. ^.1 — Perrt V . SblWat 


(1900), 2 W. A. L. R. 89.— AUS. 

462 iv. .] — Brown v. Appen- 

HKIMEB (1903), 7 Terr. L. R. 61. — 

GAN. 

462 V. .] — Fabrib r. Hewel- 

MAUS. [19191 2 W. W. R. 146.— GAN. 

462 vi. .] — Paohal V . Ludwig. 

[1921] 3 W. W. R. 661.— GAN. 

462 vU. .] — Pain v. Dixon, [1 923 1 

3 D. L. R. 1167 ; 62 O. L. R. 347.— 
CAN. 


462 vitt. .] — Palmer v. White 

(1768), Wallis by Lyne 10. — IR. 

462 IX. .) — Entering into posses- 

sion imder a contract for a lease is a 
part performance. — Mortal e. Lyon's 
(1868), 8 L Ch. R. 112.— IR. 


,462 X, Bredin_, V. Hunter 

(1^10), SO N. i L. R. 369 .— NTz. 
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conflict of evidence on the question whether the 
covenants agreed upon had not been already 
broken, the proper decree was to direct the lease 
to be dated at a time antecedent to the alleged 
breaches, & to require from pltf, an undertat^g 
to admit in any action that the lease was executed 
on the day of its date. Qu, : whether possession 
taken previously to, but continued after, a parol 
agreement, may not be such a part performance as 
to exclude a defence founded on Stat. Frauds. — 
Paik V. Coombs (1857), 1 De G. & J. 34 ; 30 L. T. 
O. S. 47 ; 21 jr. P. 677 ; 3 Jur. N. S. 847 ; 44 
E. R. 634, L. C. & L. JJ. 

AnnotaHona : — Aa to (1) Apld. Hodson v. Hetiland, [18961 2 

Ch 428. As to (2) FolKl. Rankin v. Lay (1860), 2 De 

O. F. Sc J. 6d. Befd. Parker v. Taawell (1858), 2 De Q. & 

J. 659. 

467. .] — A bill was filed for the specific 

performance of an agreement to grant a lease. 
Ihere had been an unstamped agreement for a 
lease signed by pjtf., the lessee, but which had 
been mislaid. The terms were subsequently 
embodied in a printed form, the blanks of which 
had been filled up in pencil by deft., the lessor, 
but the document was unsigned & unstamped. 
It was alleged that pltf. took possession with the 
consent of deft., under the terms of tliis agree- 
ment : — Held : there had been a sufficient part 
performance of the unsigned agi'eement to support 
a decree for its specific performance. — M iller y. 
Finlay (1861), 5 L. T. 510, L. C. 

468. .] — Reddin v. Jarman, No. 483, 

post, 

4.09, ,] — Richards v. North London Ry. 

Co., No. 778, post, 

470. .] — (1) Deft, attended fairs with a 

“ roundabout,” & arrived at a parol agreement 
with pltf. to hii'e a piece of waste ground for three 
Bank Holidays at a rent of £45 ; £15 to be paid 
for each Bank Holiday. He occupied & paid 
for the ground on the first of the three Bank 
Holidays only : — Held : in an action to recover 
the balance of the rent, this was one & an entire 
agreement for possession & use of the ground on 
three occasions. Stat. Frauds, s. 4, was no 
defence. 

(2) There having been an entry for the purpose 
of occupation under an a^eement for a single 
letting, although the period of the agreed letting 
was not continuous, Q-t a single rent, & payment of 
rent on account of the entry, pitf.’s right to recover 
the balance alter the termination of the Jetting 
period was not affected by the fact that the agree- 
ment was parol. — Smallwood v. Sheppards, 
[1895] 2 Q. B. 627 ; 64 L. J. Q. B. 727 ; 73 L. T. 
219 ; 44 W. R. 44 ; 11 T. L. R. 586 ; 39 Sol. Jo. 
735, D. C. 

AnnotaHon — Aa to (1) Apld. Ayers r. Haiisou, Stanley & 

Prince (1912), 56 Sol. Ju. IVu 

471. .] — A. verbally agreed with 13. to 

grant him a lease of a ccilain house for two & a 
half years from Oct. 1, 1917, at a specified rent 
Ai that B. should have the option, to be exercised 
in writing, of purchasing the house at any time 
during the tenancy for £500. On the faith of this 
parol agreement B. went into possession of the 
house, regularly paid rent, & on Dec. 30, 1919, 
exercised in writing his option to purchase. A. 
refused to sell the house, alleging that no such 
agreement existed & that B. was only a yearly 
tenant at the sp^ified rent ; alternatively, he 
relied on Stat. rYauds : — Held : the possession 


taken by B. was an act erf part performance which 
enabled him to give evidence of all the terms of the 
parol agreement for tenancy, & entitled him to 
specific performance of that agreement including 
the option to purchase. — Brough v , Nettlbton, 
[1921] 2 Ch. 25 ; 90 L. J. Ch. 373 ; 124 L. T. 823 
65 Sol. Jo. 615. 


ii. Entry into Possession and Expenditure of Money. 

472. Whether part performance — Entry ds 
expenditure with acquiescence of lessor.] — Where 
a man on promise of a lease to be made to him 
lays out money on improvements he shall 
obhge the lessor afterwards to execute the lease 
because it was executed on the pai*t of the lessee ; 
besides that the lessor shall not take advantage 
of his own fraud to run away with the improve- 
ments made by another. — Seagood v, Meale & 
Leonard (1721), 2 Eq. Cas. Abr. 49; Free. Ch. 
660 ; 22 E. R. 43, L. C. 

AnnotaHona .' — Refd. MaddlHon v. Aldorson (1883), 8 Am*. 

Ca8. 467. Mentd. Barkworth v. Youiis: (1856), 4 Drew. 1. 


473. .] — Lester v, Foxcropt (1701), 

Colles, 108 ; 1 E. R. 205, U. L. ; revsy S. C. svh nom, 
Foxcrapt V, Lister, cited in 2 Vern. p. 456. 
Aniiotationa : — CoDSd. MaddiMon v. Alderwon (1883), 8 A(>p. 

Cae. 467. Refd. GuornHoy v. Rodbrltlffos (1708), Glib. (’h. 
3; Lockey t>. Lookoy (1719). Proo. Ch. 618; Gunusr i». 
Halsey (1739), Amb. 586 Mentd. Dillwyu v. Llewelyn 
(1862), 4 Do G. F. & J. 5J7 ; (Jornwall v. HawUiib (1872), 
41 L. J. Ch. 435. 

474. .] — Floyd v, Bucktand (1703), 

Freem. Ch. 268 ; 2 Eq, Cas. Abr. 41; 22 E. R. 
1202. 

An 7 u>taiion : — Refd. Clflyten v. A. G. (1834), 1 Coop. temp. 
CoU. 97 

475 . ,] — j'his ct. will not permit a 

man knowingly, though but passively, to encourage 
another to lay out money un<ler an erroneous 
opinion of title ; & the circuinstance of looking 
on is in many coses as strong as using terms of 
encouragement (IjORD Eldon, C.). — Dann v, 
Spurrier (1802), 7 Vos. 231 : 32 E. H. 91, 1 j. C. ; 
8ul)8equeni proceedings (1803), 3 Bos. & P. 399. 
AnnotaHona : — Reid. Rochdale Canal Co. v. Kluif (1853)» 1 6 

Boav. 630; WIiUjo v. Wakley (No. 1), (1868), 26 Boav. 
17 ; Mold V. Whoatcroft (1860), 27 Boav. 610 ; Cotchlngf 
V. Baasott (1862), 32 Boav. 101 ; Kardloy v. Grunvillo 
(1876), 45 L. J. Ch. 069 ; McManus v. Cooke (1887), 35 
Ch. D. 681. Mentd. Boanfort v. Patrick (1863), 17 licav. 
60 : Bigfif V. Strong (1867), 3 8rn. Sc G. 602 ; Davies «. 
MarBliall (1861), 4 L. T. 106 ; Davies v. Sear (1860), L. H. 
7 Eq. 427 ; McAlister t>. Rochester (Bp.) & keel. CoTniH. for 
Emdand (1870), 42 L. T. 22 ; RuhhcII v. WHtl^ (1883). ‘-fio 
Ch. D. 560 ; Loudon General Omiiibuh Co. u. Lum II (1900), 
83 L. T. 463. 

476. .] — Agreement for a lease, in 

part performed by possession taken, though with- 
out express assent, acquiesced in, A expenditure 
permitted : specific perfornianco according to 
pitf.'s evidence against th(‘ assertion of a right of 
resumption by the answer, & one witness, not 
proving, that it was admitted. — G regory v, 
Miohell (1811), 18 Vos. 328 ; 34 E. R. 341. 
AnmAdiiona .'--ConBA, Kamsdeii o. Dyson (1866), L. R. 1 

H. L. 129. Refd. Mundy t>. JollllTe (1830), 5 My. Si Cr. 
107 ; Meynell v. Hartoea Jl854), 3 8m. Sc G. 101 ; Palo v, 
(Jooinbs (1857), 3 Hm. Sc G. 440 ; Porker v. Taswell (1868). 
,30 L. T. O. 8. 347 ; TUlett v. Clmring CYohs Bridge Co. 
(1869), 26 Boav. 410 ; Nunn v. Fabian (1865), 1 Ch. App. 
35 ; Rerldln v. Jarman (1867), 16 L. T. 440 ; Pllmmer v. 
Wellington Corpn. (1884), 9 App. Cas. 690 ; McManus v, 
(Jooke (1887), 35 Ch. D. 681 ; Civil Service Musical 
Instrument Assocn. v. Whiteman (1899), 68 L. J. Ch. 
484 : Ahmad Yar Khan v. Secretary of StAte for India In 
Oimcll (1901), 17 T. L. H. 600. Mentd. (i. N. bv* 
East 8c Wo«t India Docks Sc Birmingham Junction 


PART IL SECT. 4. SUB-SECT. 2.-- 
C. (a) 11. 

a. Whether part perfomumoe.] — 


Toole v. Medlicott (1810), 1 Ball A: B. 
393, 464.— -Ifl, 

b. .) — R, agreed to become 

tenant of oertain premises to one S., 


who Instructed an agent, J., to prepare 
a leaiif. J. caused his clerk to make 
an entry in hi« rent-roll of ** lease for 
two hundred years from Mar. 25, 1880 ; 
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Sect, 4 . — Evidence of contract: Svb-eect, 2, C. (a) 

& Hutton (1863)» 9 Jur. N. S. 1310 ; Damley v. L. C. & 
D. Ry. (1865), 13 W. R 824 ; Wycombe Ry.e. Donninfcion 
Hospital Minister & Poor Men (1866), 14 L'.' T, 179 ; 
Thomson v. Anderson (1870), 39 L. J. ClL 468 ; Ohattock 
V, Muller (1878), 8 Ch. D. 177 ; Hart v. Hart (1881), 18 
Oh. D. 670 ; Re Patent Ivory Manufaoturin*? Co., Howard 
V. Patent Ivory Manufaoturingr Co. (1888), 38 Ch. D. 156. 

477. .] — Specific performance decreed 

of a parol agreement for a lease though denied by 
the answer on the evidence of one witness con- 
firmed by circumstances & followed by acts of 
part performance such as taking possession & 
making improvements. 

In order to amount to part performance an act 
must be unequivocally referable to the agreement 
(Plumer, M.R.). — Morphett v. Jones (1818), 
1 Wils. Ch. 100 ; 1 Swan. 172 ; 37 E. R. 45. 

Annotations • — Distd. Canning v. Catling (1864), 4 Now Rep. 
259. Rofd. Sutherland v. Briggs (1841), 1 Hare, 26; 
Shepheard v. Walker (1875), L. R. 20 Eq. 659 ; Maddison 
Alderson (1883), 8 App. Caa. 467 ; McManus v. Cooke 
(1887). 35 Ch. D. 681 ; Uawllnson v. Amos, fl925] Ch. 
96. Mentd. Dale v. Hamilton (1846), 5 Haro, 369. 

478. .] — If a regular corporate resolu- 

tion has been passed for granting an interest in the 
corporate property, &, upon the faith of it, 
expenditure has been incurred, the ct. will compel 
the corpn. to make a legal grant in pursuance of 
the resolution, although it is not under the 
corporate seal. — Marshall v, Queenborough 
Corpn. (1823), 1 Sim. & St. 620 ; 67 E. R. 200. 
Annotations : — Consd. Wilmot v. (Coventry Corpn. (1835), 1 

Y. & C. Ex. 518. Re!d. Drogheda Corpn. v. Holmes 
(1855), 5 H. L. Cas. 460 : Steevons* Hospital v. Dyas 
(1864), 10 L. T. 882. Mentd. Dlgglos v. London & Black- 
wall lly. (I860), 15 L. T. O. S. ^8 ; Hoare v. Kingsbury 
U. fl0121 2 Ch. 462. 

479. .] — ^MUNDY V. JOLLIFFE, No. 

817, post, 

480. .] — A. B. offered in writing to 

grant a lease of a coal mine upon certain terms. 
C. D. verbally accepted the offer. A draft lease 
was sent to him, & returned with the approval of 
C. D.’s solr. C. 11. laid out money in driving shafts 
towards the coal mine through the adjoining 
property. Before any lease was executed, & 
something more than a month after the return of 
the draft lease, A. B. died ; — Held : the parol 
acceptance of tlie written offer of the lessor, 
coupled with the subsequent acts in the lifetime 
of A. B., entitled C. 1). to specific performance of 
the agreement from the representatives of A. B. — 
Benecke V, Chadwicke (1860), 4 W. R. 087. 

481. Deft, in Jan. 1858, verbally 

agreed to let to pltf . a farm for the term of fourteen 
years, &, on the faith of the agreement by deft, 
to grant a lease, pltf. took possession of, & 
expended a considerable sum of money in making 
improvements on the farm. In 1860, deft, not 
having in accordance with his promises had the 
lease prepared, disputes arose between liim & 
pltf. ; & in Aug. 1800, pltf. was served with a 
notice to quit in Feb. 1861. Deft, denied that 
he had entered into any agreement for a lease ; — 
Held : there was clear proof of a parol agreement 
for the term & that, with possession of & expendi- 
ture of money upon the form, bound deft. & 
entitled pltf. tx> a decree for specific performance, 
w’ith costs. — ^Farrall v, Davenport (1861), 3 
Oiff. 363 ; 8 Jur. N. S. 862 ; 66 E. R. 450 ; affd„ 
6 L. T. 436 ; 8 Jur. 1043, L. C. 

432. .] — If a man, under a verbal 

agreement with a landlord for a certain interest 


in land, or under an expectation, created or en- 
courag^ by the landlord, that he shall have a 
certain interest, takes possession of such land, 
with the consent of the landlord, &, upon the 
faith of such promise or expectation, with the 
knowledge of the landlord, & without objection 
by him, lays out money upon the land, a ct. of 
equity will compel the landlord to give effect to 
such promise or expectation (Lord Kingsdown). 
— Ramsden V, Dyson (1866), L. R. 1 H. L. 129 ; 
12 Jur. N. S. 506 ; 14 W. R. 926, H. L. ; revsg, 
S. C. sub nom, Thornton v, Ramsden (1864). 4 
Giff. 519. 

Annotations : — Consd. Bankart r. Tennant (1870), L. R. 10 
Eq. 141. Apld. Plimmer v. Wellington Corpn. (1884), 9 
App. Oas. 699. Consd. McManus v. Cooke (1887), 35 Ch. 
D. 681. Apld. Civil Service Musical Instrument Assocn. 
V. Whiteman (1899), 68 L. J. Ch. 484. Consd. Ahmad 
Yar Khan v. Secretary of State for India in Council (1901), 
17 T. L. R. 500. Refd. Bastin v. Bldwell (1881), 44 L. T. 
742 ; Weller v. Stone (1885), 54 L. J. Ch. 497 ; Lala Beni 
Ram V. Kundan Lai (1899), 15 T. L. R. 258. Mentd. 
Proctor r. Bonnls (1887). 36 Ch. D. 740 ; Re Clarke, Ex p, 
Newton & Koarly (1889), 60 L. T. 335 ; Wimbledon & 
Ihitnov Common Conservators v. Nicol (1894), 10 T. L. R. 
247 ; Rc Williams & Parry’s Contract (1895), 72 L. T 
869 ; Marriott v. Reid (1900), 82 L. T. 369 ; Cloutto v. 
Storey (1910), 80 L. J. Ch. 193; Wheeler v. Stratton 
(1911), 105 L. T. 786 ; Ramsden v. 1. R. Comrs., [19131 
3 K. B. 580, n. ; A.-G. to Prince of Wales v. Collom, [1916] 
2 K. B. 193 ; Morpeth Corpn. v. Northumberland 
Farinors’ Auction Mart Co. & Donkin (1921), 90 L. J. Ch. 
420 ; Jones Bros. (Holloway) v. Woodhouse, [1923] 2 
K. B. 117 ; Michaud v. Montreal City (1923), 92 L. J 
P. C. 161. 

483. .] — R. took four houses & land 

of J., it being agreed by J. to grant a lease for 
forty years at £185 a year, & R. agreeing to erect 
certain buildings within three years. This agree- 
ment being embodied in a short memorandum, a 
more extended agreement in a legal form was 
drawn up by J.’s solr., but neither document was 
ever executed. R. remained in possession for 
twenty-five years, & erected some of the buildings, 
not being able to erect the remainder owing to J. 
failing to give possession of the requisite land. 
R. liaving regularly paid the rent, & there being 
documentary evidence to show that J. considered 
that R. was in possession on the terms of the 
unsigned agreement, on a bill filed by R. for 
specific performance of the contract to grant the 
lease. Decree made without costs. 

It was clearly established that if a person had 
a verbal contract for a term of years, for however 
long a period, & on the faith of that contract took 
possession, even although he did not expend any 
money on the premises, the mere fact of his taking 
possession on the faith of such verbal contract 
completely took the case out of the statute & he 
was just as much entitled as if there had been a 
contract in writing (Malins, V.-C.). — Reddin v, 
Jarman (1807), 10 L. T. 449. 

484. .] — Crook v, Seaford Corpn., 

No. 932, post. 

485. Agreement for use of water — 

Not essential to lessee’s works.] — Pltfs., under an 
agreement for a lease from deft., entered into 
possession of land near a canal belonging to deft., 
& erected thereon copperworks, for which a supply 
of water was essential, & they remained for many 
years in possession under an understanding that 
so long as they were good customers of the canal 
they might use the waste water from it for the 
pm’poses of their works, & pltfs. had constructed 
a culvert to bring the water, & had us^ it with 
deft.’s knowledge. On a bill to establish pltfs.’ 
right to use the water of the canal for their works, 


yearly rent filOO.** 8, 
lease was never made ; 


died, & the 
blit R. went 


into posseesion, &, expended £3,000 


on the promises : — ffeld : a sufficient 
Agreement for a lease, & speoiflo per- 
formance decreed . — Re Suluvan’8 


Estate (1889), 23 L. R. Ir. 255.— IR. 

0. .] — Drlleb V, Public Trus- 

tee (1911), 31 N. Z. L. R. 337.— N.Z, 
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It was not shown that the water from par- 
ticular source waa absolutely essential to the works, 
& under the circumstances of the case ; — if aid : 
the understanding between pltfs. Sc the landowner 
did not come within the pnnciple under which a 
landlord permitting his tenant to expend money 
on his land on the faith of his promise to give the 
tenant an interest therein, will be compelled to 
give effect to that promise. — Bankart v. Tennant 
(1870), L. B. 10 Eq. 141 ; 39 L. J. Ch. 809 ; 23 
L. T. 137 ; 34 J. P. 628 ; 18 W. R. 639. 

486. ,1 — gentleman entered into an 

arrangement by letter with the land agent who 
acted for the committee of a lunations estate, to 
take a lease of part of the estate for a term of three 
years. No formal agreement was entered into, 
nor was the sanction of the Master in Lunacy 
applied for, but the tenant was let into possession, 
& expended a considerable sum in repairs & 
improvements. After he had been nearly eighteen 
rnonths in possession, the committee gave him 
six months’ notice to quit, upon which he applied 
by petition to have the terms of his arrangement 
with the agent carried into effect: — Heid : the 
ct. had jurisdiction to make an order giving effect 
to that arrangement ; & order accordingly. — 

Re Wynne (1872), 7 Ch. App. 229 ; 26 L. T. 406 ; 
20 W. R. 348, L. JJ. 

487. .] — If, after an agreement for a 

lease involving a stipulated outlay on the demised 
premises by the lessee, before the lease is granted 
the landlord stands by & encourages the lessee to 
expend additional moneys in artistically paving 
a passage excepted from the demise, nut over 
which the leasee is given a riglit of way to the 
demised premises, the lessee, to the landlord’s 
knowledge, being under the belief that the pave- 
ment will remain, the landlord cannot afterwards, 
as legal owner, insist on its removal or alteration. 
Nor can the landlord insist on the removal of an 
advertisement board affixed by the lessee to the 
outside wall of the landlord’s premises under 
similar circumstances. — Civil Service Musical 
Instrument Assocn., IjTD. v. Whiteman (1899), 
68 L. J. Ch. 484 ; 80 L. T. 685 ; 63 J. P. 441 ; 
43 Sol. Jo. 507. 

488. Entry wKhout authority of lessor.] — 

After an offer had been made by pltf. to take a lease 
of a farm from defts., a draft was prepared by 
defts.’ solrs., & approved of by pltf. with some 
alterations, Sc was afterwards altered by deft, 
himself & left by him with his solrs. for the purpose 
of its being ascertained whether pltf. would agree 
to the alterations. On their submitting it to ffim 
he agreed to the alterations, but no agreement 
was signed. A part of the terms was, that pltf. 
should execute certain repairs before the lease 
was grantod. Pltf. was put into possession by 
the direction of defts.’ solrs., & executed some 
repairs : — Held : although pltf. mi^ht have been 
let into possession without authority from deft, 
there was a concluded agreement for a lease on the 
part of deft. & a sufficient part performance to take 
the case out of Stat. Frauds, & a specific per- 
formance was decreed. — Shilubeer v, Jarvis 
(1866), 8 De G. M. & O. 79 ; 44 E. R. 319, L. JJ. 

489. Entry Into possession — Qrcumstanoes 

affecting mode of living of occupier.] — Stat. 


Frauds cannot be pleaded to a verbal agreement 
to allow the occupation of a leasehold house for 
life on pa^mient merely of ground rent, rates, Sc 
taxes, if there has been a part performance by 
possession under the agreement Sc the agreement 
has affected the mode of living of the occupying 
party. — C oles v, Piijcinoton (1874), L. R. 19 Eq. 
174 ; 44 L. J. Ch. 381 ; 31 L. T. 423 ; 23 W. R. 
41 

Annotatimi : — Refd. Aldorson r. Maddison (1880), 5 Ex. D. 

293. 

iii. Payment af Rent 

490. Whether part performance — Possession 
retained by vendor.] — ^It was part of an agreement 
to purchase a farm that the vendor should, for 
twelve years fiom the completion, be at liberty to 
require, at his own expense, & the purcliaser 
agreed to grant him a lease of the form, at a 
rent to be estimated at a specified percentage on 
the outlay in making the purchase, “ etc.” The 
vendor, just before the completion, wrote a letter 
to the purchaser, agreeing to pay the percentage on 
the amount of the purchase-money, which had 
been already paid, but stating that the letter was 
a temporary thing until the completion of the 
purchase Sc the execution of an agreement already 
prepared Sc intended to bo executed. 3'he agree- 
ment referred to had been engrossed, & provided 
for the payment of a rent calculated on the aggre- 
gate amount of the purcliaso-money Sc expenses 
of the purcJiase Sc of repairs, but left the amount 
in blank. It was never signed, but the vendor 
remained in possession, Sc T)aid rent calculated on 
the aggregate amount : — 11 eld : (1) there was a 
sufficient part performance to excludes a defence 
founded on Stat. Frauds to a bill for specific 
performance of th(» agreement to take a lease ; Sc 
(2) the option liad b(*en exercised by the vendor 
to take a lease ; Sc (3) th(* agreement was 
sufficiently definite to be specially performed. — 
Powell r. Loveokove (1856), 8 J)e 0. M. & G. 
357 ; 2 Jur. N. S. 791 ; 44 E. K. 427, L. JJ. 
AnnotaJUm • — As to (3) Rofd. Parker r. TaHweli (1858), 2 

Do U. & J. 559. 

491. Payment on account of entry.] — 

Smallwood v. Shei»i»ard8, No. 470, ante. 

492. When unaccompanied with taking 

of possession.] — A contract to grant a lease of a 
furnished fiat is a contract concerning an interest 
in land within Stat. Frauds, s. 4, Sc part payment of 
rent is not, unless possession is taken by the tenant, 
such a part performance as to take the case out of 
the operation of the section. — Thursby v, Eccles 
(1900), 70 L. J. il B. 91 ; 49 W. R. 281 ; 17 T. L. R. 
130 ; 45 Sol. Jo. 120. 

Annotation : — Apprvd. Chapronlcro v. Lambert, [1917J 2 Ch. 

356. 

493 . ,] — Payment of rent in advance 

;n respect of a parol agreement for a lease of 
premises of which the lessee has not taken 
possession is not such part performance as will 
take the case out of the operation of Stat. Frauds, 
8. 4. — CflAPRONlERB V. LAMBERT, [1917J 2 Oh. 
356; 80 L, J. Ch. 726 ; 117L. T. 353; 33 T. L. B. 
485 ; 61 Sol. Jo. 692, C. A. 

Annotation : — ^Mentd. Re Davies, Ex p. Miles, [1921] 3 K. B. 

628. 


PART II. SECT. 4 , SUB-SECT. 2.— 
C. (a) ilL 

d. WhetJter part performance — When 
areompanied unth faking of po^w- 
irttm. 1— An agreement In writing 
for a lease, not signed by the party 
sought to be charged, specifically 

J. — VOL. XXX. 


executed, oo the ground of part per- 
formance : viz. possession taken, & 
rent paid aooordlng to the tenns of the 
agreement. — Kink v. Balpb (1813), 2 
BaU Sc B. 343, 347, 348.— IR. 

•. .] — MaCXY V. C'AFE 

Mexico, Ltd. (lx Liquidation) (1905), 


25 N. Z. L. n. 689.— N.2. 

f. .] — Bredi.n e. Hun* 

TKR (1910), 30 N. Z. L. U. 369. -N.Z. 

- Jieceipt of fines .] — Hartly 

5c WHITE V. Wilkinson (1794), Ridg, 
L. Sc S. 357.— m. 
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S86 


Landix>rd Ain> Tbnakt. 


4k.^Evid$noe of coTUrad: Sub^oect, 2, C. (6) 
L, ii. dh iii. ; 9ub*ooet* 8.] 

( 2 >) Under Agreement for New Tenancy, 
i. Reteniion of Poeseasion, 

4H. Whetber part pertormanoaO— ‘S jmtth v* 
Turnbr (1720), 2 Bq. Oas. Abr. 40 ; 22 E. R. 43. 

49ft. .] — Wills v, Strax)Ltng, No. 611, 

poet. 

496. .]— Dowhll V, Dew, No. 639, post. 

497. Continuatloii ot possession taken 

previously to parol agreement.] — Pain v. Coombs, 
No. 466, ante. 

49 g, j — Where pltf. alleged a parol 

contract for a lease of a house of which he was In 
possession, but deft, denied the contract & alleged 
that pltf. was in possession in accordance with a 
written memorandum whereby pltf. agreed to take 
the house from deft, as a weekly tenant : — Seld : 
the ^ssession was not of such a nature as to 
constitute an act of part performance to take the 
case out of Stat. Frauds ; though pltf. had been 
let into possession some days previously to the 
date of the memorandum. — Canning v. Catling 
(1864), 4 New Rep. 250. 

499. .] — Possession taken before, but 

continued after, a parol contract for a lease may, 
if unequivocally referable to the contract, consti* 
tute part performance, taking the case out of 
Stat. Frauds. 

A contract for a lease of land for more than three 
years was, after negotiation, entered into & reduced 
into writing in the form of a draft lease, which, 
however, was not signed by the intended lessor. 
Shortly before the contract was made, the intended 
lessee was let into possession, Sc he subsequently 
continued in possession & paid rent according to 
the terms of the draft lease :~Held : although the 
entry into possession was antecedent to the 
contract, yet the subsecjuent continuance in 
possession being, under the circumstances, un- 
equivocally referable to the contract, constituted 
a part performance sufficient to take the case out 
of Stat. Frauds. — H odson v. IIkuland, ri896] 2 
Ch. 428 ; 65 L. J. Ch. 754 ; 74 L. T. 811 ; 44 
W. R. 684. 

Anrwtaiion Folld. Lisa v. Hygate, 11918] 2 K. B. 314. 

690. -,] — White Sc Wontner v. 

Whitewoob (1807), 13 T. L. K. 409. 

601. ,] — Applt, on Feb. 26, 1916, 

agreed to let. Sc resp. agreed to take fi*om applt., 
a nursery garden for six years from Mar. 25, 1916, 
at £20 a year payable quarterly, subject to the 
preparation of a formal lease. On the same day 
^pit. agreed to lot resp. into immediate possession, 
& resp. went into possession Sc did such acts as 
^gging, sowing seeds, & watering plants. On 
Mar. 18 all the terms were agreed as embodied 
in a written lease, but it was not signed. After 
^at date resp. did no acts upon the land. On 
Mar. 20, resp.’s wife died Sc he declined for that 
reason to go on with the matter. In an action by 
applt. against reap, for rent from Mar. 25, resp. 
pleaded Stat. Frauds, Sc applt. in answer set up 
pert performance ; — Held : although resp. had 
gone mto possession before the terms of the lease 
were agreed to, nevertheless, as his possession 
continued until after the date fixed for the com- 
menowaaent of the tenancy & its continuance after 
that date was unequivocally referable to the 


contract, there was a sufficient part performance to 
take the case out of Stat. Frauds, & applt. was 
entitled to recover. — ^Biss v. Hygatb, [1018] 2 
K. B. 814 ; 87 L, J. K. B. 1101 ; 119 L. T. 284, 
D. a 

562. u] — B. occupied part of the 

business offices of a co. as tenant from year to 
year. An agreement was entered into to grant 
him a lease for twenty-one years of the premises 
which he occupied at the same rent Sc under the 
same conditions. The agreement did not comply 
with Stat. Frauds : — Held : a continued occupa- 
tion of the same premises after the date of the 
agreement on the same terms Sc conditions as 
before did not entitle B. to specific performance of 
the agreement. — Ee National Savings Bank 
Assocn., Brady's Case (1867), 16 W. R. 753. 

ii. Expenditure of Money. 

503. Whether amounts to part performance.] — 

Before the Statute written agreements could not 
be controlled by a parol agreement contrary to it, 
or altering it ; but this is a new agreement, & 
the laying out the money is a performance on one 
pajt, Sc ought to be carried into execution {per 
Cur.). — ^Anon. (1717), 2 Eq. Cas. Abr. 48 ; 6 
Vin. Abr. 622, pi. 38 ; 22 E. R. 41. 

504 . Act easily compensated by money.] — 

Frame v. Dawson, No. 463, ante. 

605 . Where no specific agreement] — 

^ase not decreed upon expenditure in repairs & 
improvements under an alleged agreement, proved 
by one witness ; the answer con^ning a positive 
denial of the agreement ; which denial was also 
confirmed by circumstances. No relief upon 
general equity from expenditure under the 
observation of the landlord by a tenant, but not 
under any specific engagement or arrangement. 
No relief under an agreement, stated by the 
answer ; the bill not being adapted to that agree- 
ment, but framed upon a different ground ; which 
failed. — Pilling v. Abmitage (1805), 12 Ves. 78 ; 
33 E. R. 31. 

AnTwtations : — Ezpld. Ramsden v. Dyson (1866), L. R. 1 

H. L. 129 ; Plimmer v. Wollingtoii Corpn. (1884), 9 

App. Cas. 699. Bold. Beaufort v. Patrick (1853), 17 

Beav. 60. 

506. .] — If anv lessor so treats his tenant 

as to make him believe that he will renew his 
term ; if on a faith so superinduced, the tenant 
expends his money, or in any other way becomes 
a loser, the lessor will be compelled to give him 
such renewal as his own conduct may have led the 
tenant to reckon upon, especially if the thing 
done by the tenant m any way redounds to the 
advantage of the lord (Lord Brougham, C.). — 
Clayton v. A.-G. (1834), 1 Coop. temp. Cott. 97 ; 
47 E. R. 706, L. 0. 

Annotation : — ^Mentd. Kirk v. R., A.-G. v. Kirk (1872), L. R. 

14 Eq. 558. 

507 , ,] — ^pitf, was the lessee of a house Sc 

other premises for a term of thirty-one years at a 
imit of £60, Sc was under a covenant to make certain 
improvements on the property. He was idso 
tenant from year to year of an adjoining meadow 
belonghig to a different proprietor at a rent of 
£9. The lessor of the house became the purchaser 
of the meadow. Sc by arramg^nent between him St 
pltf. the improvements were extended. Sc part 
of the house was mode to project over the field, Sc 


PART IL SECT. 4. SUB-SECT. 8.— 
C. (b) I. 

4941. Whether pari performance .] — 
A oontinuanoe In poaacaalon reletable 
unequivocally to a oontraot not being 


in writing, offends against Stat. 
Frauds, but is met the doctrine ot 
part perfomanoe. — Saint v. Auams, 
(1921] S. R, Q. 41.— AUS. 

4S4ii. .1 — ^A tenant being per- 

mitted to oontmue in possession after 


the expiration of his leaso, Sc the pay- 
ment of rent by him at the agreed 
amount, oonsUtotes part performance 
<*ul&clent to take the case out of the 
Stat. Frauds. — Lanton v. Makti.v 
(1884), 18 L. R. Ir. 997.— IR. 
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pai*t of the field was attached to the demised 
premises, pltf. paying about half of the expense 
of the alterations, wWch far exceeded the sum he 
had originally covenanted to lay out, & also signing 
a memorandum, which the lessor drew up, whereby 
he agreed to pay an entire rent of £80 a year for the 
consolidated property: — Held: (1) the extension 
of the house into the meadow by pltf., with the 
concurrence of his landlord, was evidence of, & 
was sufficient consideration for, a contract to 
demise the meadow ; (2) the act of building part 
of the house upon the meadow, if it was evidence 
of any right, was evidence of a right which affected 
the entire tenement, & it could not be restricted 
so ^ to affect only the part of the meadow actually 
built upon ; (3) the extension of the house, part 
of the demised premises, into the meadow, & 
the increase k consolidation of the rents, was 
evidence that the meadow was to be held for the 
same term as the demised premises.— 8 utherland 
r. Briggs (1841), 1 Hare, 2h ; ri L. J. Ch. 3tt ; 
r> Jur, 1161 ; 6« E. K. 93(1. 

JntwUiiion :~Ai^ to (1) & (2) Re!d. Mlllurd r, Harvoy (1864), 

11 L. T. 360. 

508. Expense incurred in expectation of 

lease — Not encouraged by landlord.] — Kajasden 
V. Dyson, No. 482, 

609. .] — Kusel V. AVatson, No. 1494, post, 

510. Expenditure by sub-lessee — With know- 
ledge of landlord.]— A., a tenant in possession, 
filed a bill against B. for the specific performance 
of a parol agreement for a lease of thirty years. 
A. had contracted to sub-let, & his sub-lessee had 
expended money in alterations k repairs with the 
knowledge k approval of B. :• — Held : the outlay 
by the sub-lessee was as much a part performance 
of the agreement as if made by A., who was 
therefore entitled to specific performance. — 
Williams v. Evans (1876), L. B. 19 Eq. 647 ; 44 
L. J. Ch. 319 ; 32 L. T. 359 ; 23 W. K. 460. 

iii. Payment of Increased Rent by Tenant hi 
Possession. 

511. Whether part performance.] — Bill by the 
tenant of a farm for a specific performance of a 
parol agreement for a new lease, stating improve- 
ments made at a considerable expense k con- 
tinuance of possession after the expii-ation of the 
old lease k payment of an increased rent under the 
agreement : plea of 8tat. Frauds ordered to stand 
for an answer with liberty to except. 

The delivery of possession by a person having 
possession to the person claiming under the 
agreement is a strong k marked circumstance ; 
but the mere holding over by the tenant, which 
he will do of course if he has no notice to quit, 
would not of itself take the case out of the Statute 
(Lord Loughborough, C.). — Wills v. Stradung 
(1797), 3 Ves. 378 ; 30 E. K. 1063, L. C. 

Avnotaiions : — Confd. McManus v. Cooke (1887), 35 Ch. 

D. 681. Befd. Matidiflon r. AJdereon (1883), 8 App CaH. 

467. Mentd. Dickinson r. Barrow, [1904] 2 Cli, 339. 


512. ,] — landlord having verbally agreed 

with his tenant to grant him a lease for twenty-one 
years at an increased rent, with the option of 
purchasing the freehold, died before the execution 
of the lease. Before his death the tenant had paid 
one quartei‘’s rent at the increased rate : — Held : 
this constituted a sufficient part performance of the 
agreement to take the case out of Stat, Frauds, & 
specific performance was decreed. — Nunn v. Fabian 
(1865), 1 Ch. App. 36 ; 36 L. J. Ch. 140 ; 13 L. T. 
343 ; 29 J. P. 758 ; 11 Jur. N. S. 868, L. C. 
Annotations .'—ConaA* Williams v. Evans (1876), L. K. 19 

Eq. 647 : Humphreys v. Grotm (1882), 10 Q. B. D. 148. 

Mlllor & Aldworth v. Sharp, 118991 1 Ch. 622. 

Chapronloro v. Lambert, [1917] 2 Ch. 350. Reid. 

Kidderminster CJt>rpn. v. Hardwick (1873), L. H. 9 Exch. 

13 ; McManus r. Cooko (1887), 35 Ch. D. 681 ; Dickinson 

V. Barrow, [1904] 2 Ch. 339. 

513. .] — A landlord having verbally agreed 

with his yearly tenants to grant them a lease for 
twenty-one j'oars of tlie messuage held by them, 
without the inclusion in tlie lease of any additional 
property, at an increased rent, the tenants for some 
time afterwards paid the increased rent : — Held : 
the iiayment of rent was a sufficient part pex’- 
formance to take tlie case out of Stat. Frauds ; 
k paiol evidence of the agreement was therefore 
admissible. — Miller k Aldworth, Ltd. v. SuAUr, 
[1899] 1 Ch. 622 ; 68 L. J. Ch. 322 ; 80 L. T. 77 ; 
47 W. K.268; 43 Sol. Jo. 246. 


SUB-SE(T. 3. PaBOJ, EviI)KN('E. 

SeCt now, Law of Properly Act, 1926 (c. 20), 
ss. 64, 55. 

614. To prove variation of written contract.] — 

A bill brouglit to carry an agreement into execu- 
tion for a lease of a house which was signed by 
deft, the lessor only, who by his answer insisted 
it ought to be insert in the agi*eement that the 
tenant should pay the rent clear of taxes, pltf. 
who wrote the agreement having omitted to make 
it so, k offered to read evidence to show this was 
a pai’t of the agreement. The evidence ouglit to 
be admitted, for if there has been any omission, 
deft, ought to have the benefit of it by way of 
objection to a specific performance. — J oynks v. 
Statham (1746), 3 Atk. 388 ; 26 E. H. 1023, L. C. 

Annoiaiiona : — Conid. Rich v. JackHon (1794), 4 Brr). C. C. 
514. Ezpld. TowuHhend v. (1801), 0 Vch. 

328. Conid. Woollam v, Huarn (1802), 7 Voh. 211. 
Refd. Kogors V. Earl (1767), 1 Dick. 291 ; llanwbottoin 
V. GoHdon (1812), 1 Yem. & B. 10.'). Mentd. Mason v. 
Armitagre (i806), 13 Vos. 26 ; London U Binnincrham 
Ky. r. Winter (1840), Or. Ph. ,')7 ; amlth v. Whoat- 
croft (1878), 9 Ch. D. 223. 

516. .] — Plea of Stat. Frauds a good 

defence to parol variation of agreement for a 
lease : not, if it only amounts to waiver of part, 
or to a declaration of trust. — J ordan i;. Hawkins 
( 1791), 1 Ves. 402 ; 3 Bro. C. C. 388 ; 30 E. li. 
407, L. C. ; subsequent proceedings (1793), 4 Bro. 
C. C. 477, L. C. 

Annotatum : — Expld. Hobson r Collins (1802), 7 Vos. 130. 


PART 11. SECT. 4, SUB-SECT. 2.— 
C. (b) lii. 

611 i. Whether pari performatkce .] — 
n. V Kitfin Thomas (1904), 6 W. A. 
L. R. 91.— AUS. 

611 il. .] — Dksart r Goddard 

(1784), Wolllfl by Lyne 347.— IR. 

611 ill. .1 — Arthboij) V. Howto 

(1800), I. R. 1 C. L. 608.— IR. 

611 iv. Howbv. Hall (1870), 

4 I. R. Eq, 242.— IR. 

611 V. .] — Where a now letting 

at an idtered rent Is made to a tenant 
in possession under a pre-e x isti n g 
tenancy, the payment by the tenant 
8c the acoeptanoe by the landlord of 


the altered rout, if shown to have been 

S aid 8c accepted on foot of the now 
mancy, Is a sufficient part perform- 
ance to enable either party to sustain 
an action for speciffo periormanoe of 
the contract for such new tenancy. — 
COVNKR V. Fitzokrald (1883), 11 
L. U. Ir. 106.— IR. 

PART 11. SECT. 4. SUB-SECT. 3. 

6141. To prove variation of written 
contract .] — Losfk v. Kezab (1866), 6 
C. P. 234.— CAN. 

614 it .] — In an action on an 

agreement under seal to accept a 
lease ; — Held : parol evidence was 


not admissible to show tluif pltf. was 
bound to complete certain repairs 
before calling on deft, to accept. — 
O’Nkil V. Linoham (1869), 9 v. 1\ 

14. — CAN. 


(1871), 18 Gr. *536.— CAN. 


JjiNRlNS 


614 iv. — — — Mkisvfr V. 
(1904), 37 N. B. K, 23.— CAN. 


Mbisntkr 


h. Memorandum signed by tenant 
onty .] — Parol evidence admitted to 

S rove a demise although a memoran- 
nm had been drawn up as to the terms 
of the leaee, but signed only by the 
tenant — Valrmttkk v. Smith (1850), 
9 0. P. 69.— CAN. 


0 0 2 
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Sect. 4 . — Evidence of conirctct : Sub-eect. 8. Sect. 5 : 

Svh-eecl. 1, A.] 

616. .1 — Parol evidence not admissible in 

support of a bill for specific performance to prove 
from conversations before & at the time of sign- 
ing an agreement for a lease, that the intent of 
the parties was apparent from the memorandum, 
though the same was written by the lessee, & the 
words “ clear of all taxes,” which was the purport 
of the conversation, were omitted in the memo- 
randum. — R ich v. Jackson (1794), 4 Bro. C. C. 
614 ; 6 Ves. 334, n. ; 29 E. R. 1017, L. C. 
Annotcelions : — Oonsd. OgriMe r. Foljambe (1817), 3 Mer* 

53. Reid. Townshend V. Stangroom (1801), 6 Yes. 378 ^ 

Clarke v. Grant (1807), Id Vee. 519. 

617. Made at same time.] — Specific per- 

formance of an agreement in writing for a lease 
for sixty years refused upon parol evidence of an 
alteration, stipulated for at the same time ; & 
upon the faith of which the party executed. Dis- 
tinction between the case of a deft, refusing, & 
a pltf. seeking, the execution of an agreement 
under such circumstances. — C larke v. Grant 
( 1807), 14 Ves. 619 ; 33 E. R. 620. 

Annotations: — Consd. Croome v. Lediard (1834), 2 My. & 

K. 251 ; Dear v. Verity (1869), 38 L. J. Ch. 297 : MIIoh 

V. New Zealand Alford Estate (^o. (1886), 32 Ch. I). 266. 

Reid. Gordon v, Hertford (1817), 2 Madd. 106. Mentd. 

A.<G. V. Jackson (1846), 5 Haro, 355. 

618. .] — Though a parol waiver of a writen 

contract, amounting to a complete abandonment, 
& clearly proved, would bar a specific performance, 
or even parol variations, so acted upon, that the 
original agreement could no longer be enforced 
without injury to one party ; vanations, verbally 
agreed upon, are not sufficient to prevent the 
execution of a written agreement : the situation 
of the parties in all other respects remaining the 
same. In this case the variations were all for 
the advantage of deft, by gratuitous covenants 
of pltf. — ^P ricb V. Dyer (1810), 17 Ves. 366 ; 34 
E. R. 137. 

Annotations : — ^Reld. Vozoy v. Rashleigh, [1904] 1 Ch. 634 ; 

Morris v. Baron, [1918] A. C. 1. Mentd. Robinson v. 

Page (1826), 3 Russ. 114 ; Stowell v. Robinson (1837), 

3 Bing. N. C. 928. 

519 , ,] — agreement to grant a lease 

had been executed by the lessor & lessee, in which 
it was stipulated that the lease should be granted 
“ so far as the lessor can grant the same.” The 
allegations in the bill filed by the lessee were to 
the effect that the agreement was that the lessor 
should grant a lease in more ample terms than 
those which by the written agreement he had 
engaged to do ; — Held : ( 1 ) the lessee could not 
set up the parol agreement against the written 
one. (2) if the lessee had required production 
of the lessor’s title, he would have seen what the 
powers of the lessee as to granting leases were. 
— Londonderry (Marchioness) v. Baker (1860), 
8 L. T. 646. 

620. .] — Pltfs. entered into an agreement 

in writing with deft, to let him a public-house as 
tenant from year to year, with the option on his 
art to call on them to grant him a lease of the 
ouse for twenty-eight years, upon the terms, 
amongst others, that if he sold such lease for more 
than £1,200 he should give pltfs. half the differ- 
ence. Pltfs. having granted him a lease of the 
house, which he sold for £2,600, brought an action 
against him upon the agreement to recover one- 
half of £1,800. Deft, contended that the lease 
to him was granted under a substituted agreement, 
which was not in writing so as to satisfy Stat. 
Frauds. The lease granted differed from that 
specified in the written agreement in the follow- 
ing particulars : the term was for thirty-two 


years, instead of twenty-eight. The rent was 
£106 instead of £100. The premium was £800 
instead of £1,200. There was also no covenant 
against assignment without the lessor’s consent, 
nor one binding the lessee to take his beer from 
pltfs., as in the original agreement. These differ- 
ences were the result of objections by deft, yielded 
to by pltfs. who on their part required the addi- 
tion^ rent. The jury found, however, that the 
^ipulation as to dividing the profit remained in 
force or was renewed : — Held : deft, was entitled 
to judgment, as there was a new agreement, which 
ought to have been in writing to satisfy Stat. 
Frauds. Semhle : if there had been anything in 
writing to show that the lease granted was accepted 
in substitution for that origiimlly stipulated for, 
the action might have been maintmned. — Sander- 
son V. Graves (1875), L. R. 10 Exch. 234 ; 44 
L. J. Ex. 210 ; 33 L. T. 269 ; 23 W. R. 797. 
Annotation : — Reid. Morris v. Barou, [1918] A. C. 1. 

621. .] — By the terms of a written agree- 

ment J. agreed to lease to W. ‘‘ a shop & premises 
. . . which are to bo built at a cost not to 
exceed £400 ... at the annual rental of £75 
. . • ” J. expended £750 in building the premises, 

refused to grant a lease to W. at the annual 
rent of £75. In an action by W. against J. for 
specific performance of the written agreement, 
deft, set up as a defence a contemporaneous parol 
proviso to the agreement, to the effect that, if 
the outlay exceeded £40, the rent was to be raised 
in proportion : — Held : as such parol proviso did 
not contradict but merely explained, the terms 
of the written instrument, evidence of it was 
admissible ; &, as the evidence proved that pltf. 
had agreed to such parol proviso, the action must 
be dismissed. — ^Williams v, Jones (1888), 36 
W. R. 673. 

522. .] — Although parol evidence is ad- 

missible to prove rescission of a written agreement 
concerning land, such evidence cannot be given 
to prove a subsequent agreement to vary the 
terms of the written agreement. 

Where, therefore, in an action for a declaration 
that a lease was valid & had not been forfeited, an 
order had been made by consent that deft, should 
grant pltf. a new lease upon the terms set out in 
the order, & at a subsequent interview between 
the parties suggested alterations on the lease 
were embodied in a memorandum signed by them, 
the ct., holding that the memorandum was not 
intended to operate as an agreement, refused to 
allow pltf. to mve parol evidence of a fresh agree- 
ment alleged by him to have been made at the 
interview for the variation of the terms of the 
order, & directed the order to be carried out. — 
Vezey V, Rashi^igh, [1904] 1 Ch. 634 ; 73 L. J. 
Ch. 422 ; 90 L. T. 663 ; 52 W. R. 442 ; 48 Sol. 
Jo. 312. 

Anm>tati(ms : — Consd. Williams r. Moss’ Empires, [1915] 3 

K. B. 242. Reid. Morris v. Baron, [1918] A. C. 1. 

.] — See, also, Contract, Vol. XII., pp. 354- 
358, Nos. 2947-2976. 

523. To prove rescission of written contract.] — 

Price v. Dyer, No. 618, ante. 

524. .] — Two parties entered into a written 

agreement, by which one was to take a farm of 
the other, & to take the straw, chaff, etc. at a 
valuation to be made by such competent persons 
as the two other parties should respectively ap- 
point. Such agreement entire ; the two parts 
cannot be separated from each other ; As if one 
person only is, by parol agreement, afterwards 
appointed to make the valuation, the landlord 
cannot maintain an action upon the parol agree- 
ment thus substituted, even though the straw & 
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chafiF, etc., have been taken & used by the tenant. 
— BbiBVBY V. Geabham (1836), 5 Ad. & El. 61 ; 
2 Har. & W. 146 j 6 Nev. & M. K. B. 764 ; 6 
L. J. K. B. 235 ; 111 E. B. 1089. 

: — Conid. Sanderson v. Graves (1875), L. R. 
10 £xch. 234. Be!d. Thames Haven Dock & Rv. Co. 

(1850), 5 Exch. 696. Mentd. Mechelen r. 
WaUaee (1837), 7 Ad. & El. 49. 

526, .] — Vezey V. Rashleigh, No. 522, 

ante. 


.1 — See, also, Contract, Vol. XII., pp. 353, 

354, Nos. 2938-2946. 

526. To prove terms of letting.] — Doe d. Bing- 
ham V. Cartwright, No. 359, ante. 

527. To prove meaning of particular terms.] — 

Pltf. by her bill alleged that an agreement to take 
a house had been entered into by deft., charged 
that though no formal note thereof was ever made, 
yet that the same was proved & made out of the 
letters of deft. & his agent, & that such letters 
were a sufficient note thereof. A letter of deft.’s 


was proved, containing an agreement to take 
the house, & “ give iMO more of premium,” ‘‘ pro- 
vided I get the profit rent of the present tenant.” 
Upon evidence, aliunde, showing what, in fact, 
these words meant, specific performance was 
decreed. — Skinner r. M‘I)ouArj. (1848). 2 De (f. 

Sm. 26.5 ; 17 L. J. (^h. 347 ; 11 L. T. O. S. 411 ; 
12 Jur. 741 ; 64 K. 11. 120. 

628. To prove defence of mistake.] — I^ai*ol 
evidence admi.ssible in opposition to a specific 
performance of a written agreement upon the heads 
of mistake or surprise as well as of fraud ; ui>on 
such evidence the bill was dismissed. Another 
bill for a specific performance of the agreement, 
corrected according to the same evidence, con- 
tradicted by the answer, was also dismissed. — 
Townshend (Marquis) v. Stangroom, Stang- 
RooM V. Townshend (Marquis) (1801), 6 Ves. 
328 ; 31 E. R. 1076, L. C. 

Annotahonn : — Expld. CloweH v. Higglneon (181.3), 1 Vee. 
& B. 624. Consd. Beaumont v. Brainlcy (1822), Turn. 
& R. 41 ; Smithson r. l^owell, Powoll v. Smithson (1852), 
20 L. T. O. S. 105. Reid. Squire v. Campbell (1836), 1 
My. & O. 459 ; London & Birininghain Ky. r. Winter 
(1840), Cr. & Ph. 57 ; Wood r. Heart ii (1855), 2 K. & J. 
33 ; Vouillon v. States (1856), 25 li. ,T. Ch. 875; Carroll 
r. Keays (1873), 22 W. 11. 243 ; Fowler v. Sudden (1916), 
115 L. T. 51. Mentd. Mortlock r. Buller (1804), 10 Ves. 
292; Manser v. Back (1848), 6 Hare, 443 ; Fowler v. 
Fowler (1859), 4 Do G. & .1- 250 ; Wharram v. Wharrain 
(1864), 4 New Rep. 117 ; Uiehardson r. Smith (1870), 
39 L. J. Ch. 877 ; He Marl boro ugli, Davis r, Wliitehead, 
11894] 2 Ch. 133 ; Craddock v. Hunt, [1923] 2 Ch. 136. 


529. To prove defence of fraud.] — A. filed a 
claim for specific performance of a contract by B., 
C. & D., stating in his claim that defts. had by 
an agreement in writing contracted to demise a 
house to A. for a certain term, at a stated rent, 
^ that pltf., A., had agreed by parol, at the same 
time, to pay to defts. a iireinium of £200. The 
claim prayed that defto. might grant a lease, pltf. 
offering to pay the premium according to the 
parol agreement : — Held : Stat. Frauds did not 
present an obstacle to specific performance if 
there were no fraud. 

Defts., at the hearing, alleging that the agree- 
ment was obtained by pltf. from one by fraud 
from another by fraudulent misrepresentation, 
the cause was ordered to stand over that an oral 


examination of witnesses might take place under 
15 & 16 Viet. c. 86, & such examination having 
taken place, upon which the allegations of fraud 
& fraudulent misrepresentation failed, the ct. 
decreed ^ecific performance. Where persons 
sign a written agreement, & there has been no 


circumvention, or fraud, or mistake, the written 
agreement binds at law & in equity according to 
its terms, although verbally a provimon be aer^ded 
to, which has not been inserted in the document, 
if the party who should perform the omitted term 
consents to the performance of it. — Martin v. 
Pycroft (1852), 2 De G. M. &> Q. 786 ; 22 L. J. 
Ch. 94 ; 20 L. T. O. S. 136 ; 10 Jur. 1125 ; 1 W. R. 
58 ; 42 E. R. 1079, L. JJ. 

Annot(Uions : — EzpUL Price v. Ley (1803). 4 OKI. 235. Bald. 
Jorvia V. Borrlogc (1873), 8 Ch. App. 351 ; Jacobs v. 
Batavia &; General Haniations Trust (1924), 93 L. J. Ch. 
520. Mentd. North r. Loomos, [1919] 1 Ch. 378 ; Borners 
V. Fleming, [1926] Ch. 264. 

Admissibility to connect separate documents.] — 
Sec Nos. 362, 386, ante. No. 798, post. 

Admission of extrinsic evidence to show Intention 
of parties.]— Deeds, Vol. XVII., p. 302, Nos. 
1141 et seq. 


Sect. 5. NATURE OF TENANCY CREATED. 

SuB-SEf'T. 1 .— Before Juduwture Acts. 

A. Tcnanctf at Will. 

See Law of Property Act, 1925 (c. 20), s. 55 (c). 

580. On entry by tenant — General rule.] — 

When a person is so foolish as Id enter upon pre- 
mises under an agreement for a lease, without a 
stipulation that in cose no lease is executed ho 
shall hold for one year cert>ain, if he does not exe- 
cute, the landlord may turn him out without 
notice [per Cur.). — IIegan v. Johnson (1809), 2 
Taunt. 148 ; 127 E. K. 1033. 

AniKttdiuniM Distd. AnderHon r. Mid. Ily. (1861), 3 E. & E. 

614. Re!d. Knight r. Bonott (1826), 3 Bing. 361; 

Mann r. I^ovojoy (1826), Ry. Si M. 355 ; RlHoh*y r. Rylo 

(1843), 11 M. & W. 16. 

581. .] — Where parties entor under 

a mere agre(‘ment for a future lease they are temints 
at will ; if rent is paid under the agreement 
they become tenants from year to year (Little- 
dale, J.). — IIamerton V. Stead (1824), 3 B. 

(\ 478; 5 Dow. Ry. K. B. 206; 107 E. H. 
811 ; sub nom. IIammerton r. Stead, 3 L. J. O. H. 
K. B. 33. 

AnfiotoivmH : — Conid. AnderHon r. Mid. Ry. (1861), 3 E. 

& K. 614. Refd. Knight v. Bonett (182(1), 3 Bing. 301. 

Mentd. Doo d. Biddnlph v. Poohi (1848), 17 L. .1. Q. B. 

143. 

532. .] — Braythwayte v . Hitch- 

cock, No. 547, ])osf. 

583. Parol agreement to lease.] — A 

parol agreement to lease lands for four years only 
creates a tenancy at will ; & if that tenancy bo 
not determined before the day of the demise laid 
in the declaration, i)ltf. cannot recover. ---Good- 
title d. (fALLAWAY V. HERBERT (1792), 4 Term 
Rep. 680; 100 E. H. 1211. 

534 , ,] — Deft., bond fide believing 

ho had authority, verbally agreed, on behalf of 
tlie owners, to let pltf. a house for seven years ; 
& pltf. was let into possession by deft., & began 
repairing the premises. 'JTie owners had not 
given deft, authority, &> they informed pltf. of 
this, & brought ejectment against him ; pltf, 
consulted deft., who persisted that he had autho- 
rity, ^ advised pltf. to defend the action ; a 
verdict passed against him. Pltf. having brought 
an action against deft, for his breach of warranty 
of authority : — Held : pltf. could not recover the 
costs of defending the ejectment, as they were 
not the consequence of deft.’s breach of warranty 
inasmuch as, if deft, had had authority, pltf. 


PART II. SECT. 6. SUB-SECT. 1.— A. 

683 I. On entry by tenant — Parol agreemmt to leaec .] — Bkouqham v. Balfour (1853), 3 C. P. 72.— CAN. 
k. Lease without dale for termination .] — Wilmot v. Larabrf. (1858), 7 C. P. 407. — CAN. 
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Sect. 6, — Nature of tenancy created: Sub-sed, 1, 

<£? B. (a) dt (&),] 

could not have succeeded in the ejectment, by 
reason of the agreement being verbal only, & 
consequently creating no more than a tenancy 
at will. 

The law is that, in order to make an agreement 
for a seven years* lease operative, there must be 
a deed under seal, which was totally wanting in 
this case, & therefore, if pltf. had been let into 
possession under such circumstances he would 
have been no more than a tenant at will, liable, 
like every such tenant, to have the will deter- 
mined & ejectment brought against him (Cock- 
burn, C.J.).— Pow V. Davis (1861), 1 B. & S. 
220 ; 30 L. J. Q. B. 267 ; 4 L. T. 399 ; 25 J. P. 
662 ; 7 Jur. N. 8. 1010 ; 9 W. R. 611 ; 121 E. R. 
097. 

Annotation : — Mentd. Huglies v. Qraemo (1864), 33 L. J. 

Q. B. 335. 

535. Agreement by infant.] — Clayton 

V. Ashdown (1714), 2 Eq. Cas. Abr. 616 ; 22 E. R. 
436, L. C. 

636. Terms endorsed on draft lease — 

Security for rent given to landlord — Acceptance of 
rent by landlord.] — ^After a tenant at will entered 
into possession there was an agreement for a lease 
of the premises, but no lease was ever prepared ; 
on the back of the draft there was an indorse- 
ment made & signed between the parties ; rent 
had been paid A a receipt given for a quarter’s 
rent, & a distress also had been put in by the land- 
lord upon the tenant : — Held : not sufTlciont to 
alter the original tenancy at will into a tenancy 
from year to year. — D oe d. Benson v. Frost 
( 1851), 17 L. T. O. 8. 145 ; 15 J. P. Jo. 378. 
An^taium : — Refd. Doo d. Davioe v, Thomas (1851), C 

Exch. 854. 

637. Under clause in agreement — Till 

lease executed.] — A. held premises under an agree- 
ment for a lease, whereby the lessor agreed to grant 
the same to him for three years, at the yearly 
rent of £84, payable quarterly, the lease to contain 
certain covenants on A.’s part ; he further agreed 
to accept such lease on the terms aforesaid, etc. ; 
& the lessor agreed that in such lease should be 
contained a covenant for quiet enjoyment, & it 
was mutually agreed that the instmment should 
act as an agreement only, <fc that until a lease 
should be executed, the rent, covenants & agree- 
ment agreed to bo therein contained & reserved 
should be paid observed, & the several rights 

remedies should be enforced in the same manner 

if the same had been actually executed. No 
rent had been paid : — Held : there was a tenancy 
at will, created with a fixed & ascertained rent, 
& the landlord had a good right to distrain. — 
Anderson v. Midland Ry. Co. (1861), 3 E. ^ E. 
614 ; 30 L. J. Q. B. 94 ; 3 L. T. 809 ; 25 J. P. 
405 ; 7 Jur. N. 8. 411 ; 121 E. R. 573. 

Arimtation : — Apld. Kcarsley v. rhlllps (1883), 11 Q. B. D. 

Creation of tenancy from year to year.] — See 


for lands & buildings thereon, & J., it was recited 
that J. had expended money in improving the 
premises on the understanding that a lease thereof 
should be granted to him on the terms after men- 
tioned, pursuant to a previous agreement with 
parties at that time interested, in consideration 
whereof F. had consented to enter into this agree- 
ment. It was witnessed that F., in consideration 
of the premises, & according to his power, agreed 
with J. to let to him, & J. agreed to take, the 
land, with the buildings thereon lately converted 
at J.’s expense into a mill, & other buildings, to 
hold for twenty-one years at rent payable 
quarterly ; & it was agreed that, when that agree- 
ment should have been approved of by the Ct. of 
Ch., or the master, or if it should be ascertained 
that such sanction was not necessary, a lease 
should be executed by F. to J., & a coimterpart 
by J., under the terms in the agreement stipulated, 
which should contain covenants on the part of J. 
“ to pay the said rent in manner before mentioned, 
damage by hre excepted,” & to keep the premises 
in repair, & to deliver up possession of the pre- 
mises, “ & all the present additions,” “ but not 
including any buildings not shown ” on a plan 
indorsed, in good repair, “ damage by fire ex- 
cepted.” & that, until the lease should be granted, 
F. miglit distrain “ for all or any part of the rent 
hereby agreed to be paid.” Provided that the 
agreement should be in all respects subject to the 
approbation of the Ct. of Ch. or the master, F. 
undertaking to endeavour to obtain such appro- 
bation : but, if the approbation were refused, the 
agreement to be void. J. entered into possession, 
& erected new buildings: — Held: (1) J. was 
tenant from year to year on such terms as would 
be inseited in a lease pursuing the agreement, so 
far as they were applicable to a tenancy from year 
to year. (2) If any part of the premises originally 
demised were destroyed by fire, the result would 
be, not to destroy or suspend the whole rent, but 
to entitle J. to a deduction from the rent accord- 
ing to the proportion which the annual value of 
the destroyed part bore to the annual value of 
the whole : taking the whole to be the premises 
as originally demised, not as improved by subse- 
quent additions made by J. — Bennett v , Ire- 
X^ND (1858), E. B. & E. 326 ; 28 L. J. Q. B. 48 ; 
4 Jur. N. 8. 1104 ; 120 E. R. 530. 

Annotation: — Refd. Swain v. Ayrea (1888), 21 Q. B. D. 

289. 

639. .] — (1) An agreement that an out- 

going tenant shall be paid for tillages on the expira- 
tion of his tenancy is not inconsistent with the 
terms of a tenancy from year to year. 

(2) Where a tenant entered on possession of 
premises in pursuance of an unsigned agreement 
for a lease, he became a yearly tenant upon such 
of the terms in the unsigned agreement as were 
not inconsistent with such a tenancy {per Cur.). — 
BrOCKLINGTON V. 8AUNDERS (1864), 13 W. R. 
46. 


1, jj. yu}f pUifl, 

B, Tenancy from Year to Year, 

(a) In General, 

638. On entry by tenant.] -By_ agreement 
between F., the receiver appointed in Chancery 


^ UA lUUt.J V, 

8tead, No. 631, ante, 

641. .] — Where the occupier under 

an agreement for a lease at a certain rent, pays 
the rent, he becomes tenant from year to year, 
on the terms of the agreement, & the landlord 


PART 11. SECT. 6, SUB-SECT. 1.— 
B. (a). 

538 1. On entry by tenant ,] — Where a 
tenant enton* under an agreement void 
for uncertainty as a duration of 
tenancy there is a tenancy fi^m year 
to year b> ImpUoatlon of law. — 
Mouwon V. Edmiston, [1907] V. L. R. 


191.— AUS. 

688 11. .] — Kennan V. Murphy 

(1880), 8 L. R. Ip. 285.— IR. 

540 1. <t payment of rent,]— 

Marshall v. Coupon Furniture Co., 
Ltd., [1916] St. R. Qd. 120.— AUS. 

I. improvemeTUa made,] — 


Where A. went Into possession of 
premises as tenant to B.» 6c had occupied 
for several years, without any terms 
of holding being agreed upon, & never 
paid any rent, but built a barn 6c 
made other Improvements on the 
premises, on being ap^ed to for 
payment of rent after B.’s death, 
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may distrain. — M ann r. Lovbjoy (1826), Ry. 

M. 866, N. P. 

Annotations : — ^Apld. Doo d. Thomson v. Amey (1840), 1 

Ad. & EL 476. Reid. Doo d. TUt v. Stratton (1828), 

Moo. & P. 183. 

542. .] pitf. took possession o 

premises under an agreement for a lease to be 
granted to him for a term of ten years, at a 
yearly rent, payable half-yearly. No lease was 
executed, nor was the quantum of rent to be paid 
ascertained ; but pltf. occupied under the agree- 
ment for three years, paying rent for two : — ffe?d : 
this created a tenancy from year to year, & entitled 
the landlord to distrain for the arrears due, at 
the rate previously paid, — K nigilt v, Bbnett 
( 1826), 3 Bing. 361 ; 11 Moore, C. P. 222 ; 4 L. J 
O. S. C. P. 94 ; 130 E. R. 652. 

Annotations : — Apld. Cox r. Bont (1828), 5 Bing. 185. Refd. 

Watson V. Waiid (1853), 8 Exch, 335. 

643. .] — Pltf., who had entered 

premises under an agreement for a lease, admitted 
a charge of half a year’s rent in an account between 
him & his landlord : — Reid : this constituted him 
a tenant from year to year, & liable to distress. 
— Cox V. Bent (1828), 6 Bing. 185 ; 2 Moo. & P. 
281 ; 7 L. J. O. S. C. P. 68 ; 130 E. R. 1031. 
Annotations : — Refd. Regnart v. Porter (1831), 7 Bing. 451 . 

Braythwayte v. Hitchcock (1842), 10 M. Sc W. 404 ; 

Watson r. Wand (1853), 8 Exch. 335 ; Vincent v. Godson 

(1854), 4 Do G. M. & G. 546. 

544. .] — By a memorandum of agree 

ment, pltf. agreed to let to deft., & deft, ag^reed to 
take a house, etc., from Juno 24 then next ensuing, 
for the term of twenty-one yeai’s determinable 
at seven & fourteen years ; that the lease to be 
granted by pltf. was to contain a covenant on her 
part for deft, to purchase the fee simple for £600 
at any time within the first seven years of the 
term to be granted, & a covenant on the part of 
deft, for payment of the rent of £35, payable 
quarterly, clear of all deductions for taxes what- 
soever ; & that the insurance on the sura of £600 
was to be paid by pltf., & to be repaid by deft, 
as an increased rent ; to lay out within twelve 
montlis the sum of £100 on the said premises ; 
to keep the i)remi8es in substantial repair, & all 
other usual covenants as in leases of houses in B. ; 
& that deft, should execute a counterpart of lease 
when tendered to him by the solr. of pltf., & that 
the expense of the lease & counterpart was to be 
borne As paid by deft. ; — Held : this w^ an agree- 
ment for a lease, & not an actual demise, As deft., 
having entered & paid rent under the agreement, 
became tenant from year to year, which tenancy 
could only be determined by a regular notice to 
quit, or a surrender in writing. 

Here there are no words of demise . . . nothing 
is said as to rent • . . the instrument shows on 
the face of it that it was not intended to operate 
as a present demise but as an agreement for a 
future lease (Parke, B.).— Chapman v, Towner 
(1840), 6 M. As W. 100 ; 9 L. J. Ex. 64 ; 161 
E. R. 338. 

Annoialion : — Diftd. Curling t?. Mills (1843), 7 Scott, N. K. 

709. 

545 . .] — Dob d. Thomson v. Amey, 

No. 561, post. 

540, .]— A., in July, 1823, proposes 

by letter to take a house of B., for five ^ a half 
years, at £66 per annum, A. enters into posses- 
sion at Michaelmas 1823, Ac a draft lease is pre- 
pared, but not executed. In Sept. 1826, negotia- 
tions are entered into for enlarging the premises 


At increasing the rent, Ac A. proposes, in con- 
sideration of additions Ac repairs by B., to take 
the house for seven, fourteen or twenty-one years, 
at the expiration of his present term. No instru- 
ment in tne nature of a lease is ever executed, but 
a sum of money is expended by B. on the pre- 
mises, in Sept. 1827, & at Michaelmas 1828 a 
rent of £87 is paid by A., Ac from that period the 
rent of £84 per annum is paid at Michaelmas, till 
the year 1835. On Mar. 18 in that year. A, gives 
B, notice of his intention to quit at the Miohaeunas 
following : — Held : this was a good notice. 

Senible : B.’s tenancy under his original pro- 


posal was from year to year, determinable at 
Michaelmas in any year, with notice, or at Lady 
Day 1829 without notice. — B ebrey v, Lindlby 
( 1841), 3 Man. Ac G. 498 ; 4 Scott, N. R. 61 ; 11 
L. J. C. P. 27 ; 5 Jur. 1061 ; 133 B. R, 1240, 
Annolatums: — Consd. Kelly r. Batterraon (18U), L. R. S 
C. P. 681 ; Croft r. Blay, 11919J 2 Oh. 343. Raid. Do« d. 
Clarke v. Suiarritlg© (1845), 14 L. J* Q* B* 

Buddie V. Lines (IS48), 12 Jur. 80; Trees v. Savage 
(1854), 4 E. & B. 36. 

547. .] __ In debt for rent, stating a 

demise of a messuage, etc., by pltf. to H., for one 
year, AS so on from year to year If they should 
respectively please, at the y^rly rent of £140, 
payable quarterly, & an assignment by H. to 
aeft., pltf. proved an agreement, si^ed by him- 
self only, for a lease of the premises oy him to H. 
for seven years, at £140 a year, that no lease had 
been actually executed, but that H. had entered 
into possession shortly after the date of the agree- 
ment, Ac had paid two quarters’ rout, at the rate 
of £140 a year : — Held : this was sufficient ovi- 
doncG of a tenancy from year to year, as stated 
in the declaration, Ac in which II. had an assign- 
able interest. 

Although the law is clearly settled, that where 
there has been an agreement for a lease, Ac an 
occupation without payment of rtmt, the occupier 
is a mere temant at will ; yet it has been held 
that if ho subsequently pays rent under that agree- 
ment, he thereby becomes tenant from year to 
year. Payment of rent, indeed, must bo under- 
stood to mean a payment with reference to a 
yearly holding (Parke, B.).-~Braythw\ytb v. 
HITCHCOCK (1842), 10 M. Ac W. 494 ; 152 E. R. 
505 ; sub nom. Braithwaite v. Hitchocx^k, 12 
J. Ex. 38 : 0 Jur. 976. 

Annotations Coatsworth r. "J 

L. T. 520. Msntd. Stowe v. gueruer (1870), L. H. 6 
Exoh. 155. 

Terms applicable to tenancy. 1 — See Sub-sect. 1, 
B. (6), post, ^ ^ , 

Creation of tenancy at wlU.J — See Sub-sect. 1, 
A., ante, 

(6) Terms Applicable io Tenancy, 

548. Terms to be included In lease.] — If a 

tenant holds under an agreement for a lease* 
wWch specifies the covenants to bo inserted in 
be lease, with a right of entry, for a breach of 
hem, an ejectment may be sustained on any 
)reach, though no lease has ever been executed.— 
Dob d. Oldbrshaw v. Breach (1807), 0 Esp. 
00, N. P. 

nnotaiion Kentd. Doo d. Tilt v. Btrattoa (1828), 4 Bing. 
446. 

540. ,1 — Mann v, Lovbjoy, No. 641, ante. 

550. ,] — Where a party oocupies uxider an 

agreement for a lease during the whole of the tann 
^or which the lease was to be granted ; a notice 


otated tOat hia improvemeoto were 
worth more than the rent ; — Held : It 
enured as a tenanoy from yea r t o 
year. — D ob d. MAOQinBBK t. Huntbe 
(|842), 1 Kerr, 518.-- 


m. Tenant retaining possession.} — 
Where a tenancy from year to year 
exists. Sc during its oontinuauoe the 
parties agree for a lease for a certain 
tenn, with a power to the tenant to 


pnrohaae, which is never exeouteo. 
the tenant stands In bis oHgiaai 
Mtnation after the agreement fafls.— 
Dob d. Crookshank r. Crookbhanx 
(1841), 2 Ont. DIf. 3841.-^AIf. 


Eeoutsd. 

faSs.— 
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Sect^ 6 . — Nature of tenancy created: Svb^sect* 1, B. 
(b) ; svb-aect. 2.] 

to quit is not necessary at the end of such term, 
as the agreement is evidence of the expiration of 
the tenancy as well as of the other terms of the 
holding. — Boe d. Tilt v. Stbatton (1827), 3 
C. & P. 164, N. P. ; subaequent proceedings (1828), 
4 Bing. 446. 

551. .] — Where a party is let* into posses- 

sion, & pays rent, under an agreement for a future 
lease for years, which is to contain a covenant 
against taking successive crops of com, A a con- 
dition of re-entry for breach of covenants : — Held : 
he thereby becomes a yearly tenant, subject to 
the above terms & condition. 

Whether the obligation to repair can be en- 
forced under such circumstances, at least as to 
substantial repairs, may perhaps be question- 
able (Lord Denman, C.J.). — Doe d. Thomson v. 
A3iEY (1840), 12 Ad. & El. 476 ; 4 Per. & Dav. 
177 ; 113 E. R. 892. 

Annotation : — Reid. Thomafl v. Parker (1857), 1 H. & N. 

669. 

552, ,] — By an indenture between pltf . & 

deft., it was covenanted that deft, should obtain 
a license from the lord of the manor, & should 
grant a lease to pltf., & that such lease should 
contain a covenant that deft, would, during the 
term, repair the premises demised, & that till such 
licence was obtained & such lease granted, pltf. 
should hold the premises as tenant from year to 

ear, subject to the terms & conditions therein- 

efore specified. In an action of covenant upon 
the indenture, pltf., in his declaration, set out 
the covenant that deft, should obtain the licence 
& grant the lease, & the proposed covenant to 
repair, & then alleged that the parties further 
covenanted that till the licence should be obtained 
& the lease gianted, pltf. should be considered as 
tenant from year to year, etc., & that whilst pltf. 
should be possessed of the premises as tenant from 
year to year under the provisions of the indenture, 
deft, should repair the premises : — Held : no 
variance. — Price v, Birch (1842), 4 Man, & G. 1 ; 
1 Dowl. N. S. 720 ; 11 L. J. C. P. 193 ; 134 E. R. 1. 

558 . So far as applicable.] — Declaration 

stated that, by contract between pltfs. & deft., 
deft, agreed to procure, as soon as possible & within 
four months from the making of the contract, 
suffleient land for a communication between a 
certain railway & certain gas works, & stowing 
a certain quantity of coals, “ & to grant a lease 
of the same land to pltfs. for a term of five years 
from the date of the contract,” determinable at 
the end of three years ‘‘ of the term ” by notice 
from pltfs., which notice never was given ; that 
pltfs. should pay to deft, for the land half-yearly 
an annual rent equivalent to 4 per cent, on the 
money paid by deft, for the purchase, the first 
payment to be made six months after possession 
of the land should be given to pltfs., from which 
time only the rent was to run : & that, ” upon the 
termination of the term of five years, by effluxion 
of time or by notice,” deft, should pay to pltfs. 
all the moneys expended by them for laying down 
sidings for the communication. Sc building sheds 
Sc erections on the land for the purposes mentioned 
in the contract, less 6 per cent, for deterioration. 
Allegation ; that, in part peHormance of the con- 
tract, deft, procured the land Sc put pltfs. into 
possession ; Sc that pltfs. occupied Sc enjoyed the 
land from that time ” until the termination of 
the term of five years as hereinafter mentioned ; ” 
Sc during the term they so occupied, etc., did, 
pursuant to the contract, expend money for laying 


down sidings, etc. ; ** that the term of five years 
has expired Sc terminated, to wit by effluxion of 
time ; that all things necessary had happened 
to entitle pltfs. to receive from deft.. Sc render 
deft, liable to pay, the money expended, less 
etc. : but deft, had not paid. Plea : ” That no 
lease of the land was ever granted to pltfs. by deft., 

ursuant to the agreement ; nor did the term of 

ve years in the ag^ment mentioned Sc con- 
templated ever come into, or have, any existence. 
On demurrer : — Held : a bad plea, for the grant- 
ing of the lease by deft, was not a condition pre- 
cedent to his liability to pay the money ; Sc the 
meaning of the word ” term ” was not, in the agree- 
ment, restiicted to a term created by lease, but 
included a period of five years during which pltfs. 
should occupy, after being put into possession 
under the contract. 

The question is how many of the stipulations 
which were to have been introduced into the 
lease remain in force. . . . The question always 
is whether a stipulation is materially connected 
with the lease which has not been granted 
(Erie, J.). — Bowes v. Croll (1856), 0 E. & B. 
255 ; 27 L. T. O. S. 77 ; 4 W. R. 484 ; 119 E. H. 
869. * 

Annotalivna : — Apld. Martin v. Smith (1874), L. R. 9 Exch. 

50. Mentd. Chriatie v. Borelly (i860), 7 C. B. N. S. 561. 

654. Proviso for two years’ occupation 

after notice to quite.] — An agreement for a lease 
of a farm contained a stipulation that the tenancy 
should continue until after two years’ notice to 
quit had been given. The tenant occupied the 
farm, paid rent for some years, but no lease was 
executed : — Held : it could not be implied that 
the stipulation as to the two years' notice to quit 
was one of the terms under which the tenant 
held. — Tooker v. Smith (1857), 1 H. ife N. 732 ; 
156 K. R. 1396. 

555. ,] — Bennett v, Ireland, No. 

538, ante. 

566. .] — COATSWORTH V, JOHN8ON, 

No. 583, post, 

567. Re-entry clause.] — Doe d. Older- 

8HAW V. Breach, No. 648, ante. 

668. .] — Hayne V. CuMmNOK, No. 

1307, poftt. 

659. Expiration of tenancy — Yearly 

tenancy continuing for whole period of agreed 
lease.] — Doe d. Tilt v. Stratton, No. 550, ante. 

660. Covenant to repair.] — Declaration 

stated, that in consideration that deft, had be- 
come tenant to pltfs. of premises, upon the terms 
that he should, during his said tenancy, keep the 
premises in tenantable repair, deft, ap^cd to keep 
the same in tenantable repair during the said 
tenancy. It was proved that he took the pre- 
mises, by wiitten agreement, for three years Sc 
a quarter. Sc engaged to keep them in good repair 
during the time they should be in his occupation ; 
but the agreement was neither stamped as a lease, 
nor sign^ by both parties : — Held : deft, was 
bound by the covenant to repair, though the 
agreement was void, as to the duration of the 
term, by Stat. Frauds : Sc the count was applic- 
able. 

In point of law he [deft.] was tenant at will 
for the first, year subject to the terms of the agree- 
ment on his own part ; Sc afterwards tenant from 
vear to year subject still to that agroement which 
bound him to keep the premises in good repair 
(Parke, J.). — Richardson v. Gifford (1834), 1 
Ad. Sc El. 62 ; 3 Nev. Sc M. K. B. 325 ; 3 L. J. 
K. B. 122 ; 110 E. R. 1127. 

Annot^dions : — ^Betd. Doe d. Marlow v. Wiggins (1843), 4 

Q. B. 367 ; Arden v. SulUran (1850), 14 Q. B. 832. 
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561. .] — By agreement dated 

Oct. 20, 1824, reciting a former agreement in 1819, 
for the grant of a lease of copyhold premises to 
B. for twenty-one years, from Mar. 25, 1820, & 
that B. had requested, & pltf. had agreed, that 
deft, should be accepted as tenant, & a lease 
should be granted to him instead of to B., on the 
same terms ; & that pltf. was desirous to let the 
premises to deft, so soon as a good licence for that 
purpose should be granted to him by the lord of 
the manor, but not before : pltf., in consideration 
of the covenants & agreements thereinafter con- 
tained on the part of deft., covenanted that he 
would, so soon as a good licence for that purpose 
should have been procured by liim from the lord, 
at deft.’s expense, lease the premises to deft, for 
all the residue then unexpired of the term of 
twenty-one years from Mar. 25, 1820, etc. : & 
deft, thereby covenanted, from thenceforth yearly 
during the i^mainder to come of the term, to pay 
pltf. the i-ent, & also that he would from time 
to time during the term to be granted as afore- 
said, keep the premises in repair, etc. The agree- 
ment contained also a covenant by pltf. for quiet 
enjoyment during the remainder of the term, 
on payment of the rent & performance of the 
covenants. Deft, entered upon the premises, & 
occupied them until the expiration of twenty-one 
years from Mar. 25, 1820 : — Held : lie w’as liable 
on the covenant for repair, although no lease had 
ever been made to him pursuant to tlui agreement, 
nor any licence obtained from the lord for that 
purpose. — PisTOR r. Cater (1842), 9 M. & W. 
315 ; 12 L. J. Ex. 129 ; 152 E. U. 131. 

Annotation : -Refd. Martin r. Smith (1871), 30 h. T. 268. 

562. .] — Price v. Birch, No. 552, 

ante, 

563. .] — An agreement of demise for 

three years, executed in Mar. 1845, in writing but 
not by deed, was prevented from operating as a 
lease by stat. 7 &; 8 Met. c. 70, & was not re-estab- 
lished as a lease by Real Property Act, 1845 ( c 1 00) , 
which repealed the former Act, but took effect 
only as from Oct. 1845. A tenant entered into 
possession of a house under such agreement, made 
with A. & B., paid them rent, so became tenant 
from year to year to them, on such terms of the 
agreement as were not inconsistent with a yearly 
tenancy. Afterwards A. assigned all his interest 
in the premises to B. The tenant continued in 
occupation, & paid rent to B. singly : — Held : 
under these circumstances, it was to be presumed, 
in the absence of proof to the contrary, that the 
tenant had, in consideration of B. permitting him 
to continue, agreed to hold of B. on the terms on 
which he had held of A. & B., Ac an action lay at 
the suit of B. singly against the teimnt for not 
putting the premises in repair & keeping them re- 
paired, there being a stipulation to tliat effect in 
the agreement with A. Ak B., Ac that being a terra 
not inconsistent with a yearly holding. — Auden 
V. Sullivan (1850), 34 Q. B. 832 ; 19 L. J. Q. B. 
208 ; 35 L. T. O. S. 45 ; 14 Jur. 712 ; 117 E. R. 
320. 

Annotation : — Apld. Wyatt v. Colo (1877), 36 L. T. 613. 

504^ .] — Bowes v. Crou-, No. 553, 

ante, 

665. .] — Bennett v, Ireland, No. 

538, ante, 

566. .] — Hayne V. CuBOONOS, No 

1307, poet. 

567. Covenant against taking successive 

crops of com.] — Doe d. Thomson v, Amby, No. 
551, ante. 


Sub-sect. 2.-~Since Judicature Acts. 

See, now, Supreme Court of Judicature (Con- 
solidation) Act, 1925 (c. 40) ; Law of Property 
Act, 1925 (c. 20), ss. 54, 55. 

568. Terms of lease agreed upon — Where 
tenant has entered — & paid rent.] — Deft, on 
May 29, 1870, agreed to grant & pltf. to accept 
a lease of a mill for seven years at the rent of 
30e. a year for each loom run, pltf. not to run less 
than five hundred & forty looms. The lease to 
contain such stipulations as were inserted in a 
certain lease of Mav 1, which was a lease at a fixed 
rent made payabfe in advance, & contained a 
stipulation that there should at all times be pay- 
able in advance on demand one whole year’s rent 
in addition to the proportion, if any, of the yearly 
rent due & unpaid for the period previous to such 
demand. Pltf. was let into possession Ac paid 
rent quarterly, not in advance, down to Jan. 1, 
1882, inclusive, having run in 1881 five hundred 
Ac sixty looms. In Mar. 1882, deft, demanded 
payment of £1,005 14s. (£840 as one whole year’s 
rent for five hundred Ac sixty looms at 30s., Ac 
£106 14s. as the proportionate part of the rent 
from Jan. 1 last), & put in a distress. Pltf. there- 
upon commenced his action for damag('s for illegal 
distress, for an injunction, Ac for specific perform- 
ance, Ac moved for an injunction : — Held : (1) since 
the Jud. Acts the rule no longer holds that a 
person occupying under an executory agreement 
for a lease is only made tenant from year to year 
at law by the payment of rent, but that ho is to 
bo treated in every ct. as holding on the terms 
of the agreement. 

(2) There is an agreement for a lease under which 
possession has been given . . . lie holds under the 
same terms in equity as if a lease had been granted, 
it being a case in which both parties admit that 
relief is capable of being given by specified per- 
formance (Jessel, M.K.). — Walhh v, IjONhdale 
(1882), 21 Ch. 1). 9; 52 L. J. Oh. 2; 4(1 L. T. 
858 ; 31 W. R. 109, C, A. 

Annotations: — As to (1) Distd. Murgatroyd i>. Bilkatono & 
Dodsworth Coal Sc Iron Co., PJx p, CharloHWorih (189.'>), 
65 L. .1. Ch. 111. Refd. HeighUni v. Heighton (18U5), 
64 L. J. Ch. 796 ; Friary Holroyd & noaloy’a IJroworlea 
V. .Singleton, [1899] 1 Ch. 86; Lewis v. Hu ker, (1905J I 
(’ll. 46 ; Wlilto V. Crand Hotel KttHthourno (1912), 106 
L. T. 785 ; Folo-Carow v, WeaU^rn Counties U General 
Manure Co., [1920J 2 Ch. 97. As to (2) Apld. Allhuacn r. 
Hrooklng (1884), 26 Ch. I). 559. Confd. Coatsworth v, 
Johnson (1885), Cab. Sc Kl. 542 ; Jte Nortlaimborland 
Avenue Hotel Co., Sully ’h Coho (1885), 54 L. T. 76. 
Itold. Swain V. Ayres (1888), 21 Q. H. D. 289. Apld. 
Lowther v. Heaver (1889), 41 Ch. D. 248. Oonsd. Strong 
V. Stringer (1889), 61 L. T. 470. Apld. Fostx^r v. Ueovoa, 
11892] 2 (i. H. 255. FoUd. Maueheatcr Hrewory Co, 
V, Coombs, [1901] 2 Ch, 608. Coud. Gllbey v. C’owaey 
(1912), 106 L. T. 607. Apld. 1. H. Coinrs. v. Derby, 
(1914] 3 K. H 1186. Conid. Furchasor. Lichfield Broweir 
Co., 11915] 1 K. B. 184 ; Gray r. Spyer, [1922] 2 Ch. 22. 
Folld. (’arrlngU>n Manufacturing Co. r. Said in (1926), 
133 L. T. 432. l^ld. Furness r. Bond (1888), 4 T. L. H. 
457 ; Slough Picture Hall Co. v. Wade, Wilson r, Nevile, 
Held (1916), 32 T. L. R. 642. GenercUly, Mentd. List v, 
Tharp (1897), 45 W. R. 243 : Lowe v. Adams. [1901] 2 
Ch. 598 ; Jones v. Tankorvlllc. [1909] 2 Ch. 440 ; Allen 
r. I. R. Omrs.. [1914] 2 K. B. 327 ; Hurst v. Picture 
Theatres, 11915] 1 K. B. 1. 

569. .] — Co ATS WORTH V, John- 

son, No. 583, poet, 

570 , ,] — An agreement in 

writing, but not under seal, for a lease will operate 
as a lease Ac be valid, though the term of the lea4ate 
agreed to be grantecl is more than three years. — 
Furness r. Bond (1888), 4 T. L. R. 467. 

571, .1 — Mardell V, Curtis 

1899), 43 Sol. Jo. 687. 

Annotation: — FoUd. Zlmbler v. Abrahams, [1903] 1 K. B, 
577. 

572. ,] — Manchester Brew- 

ery Co. V. Coombs, No. 021, poet. 
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Sect* 6 . — Nature of tenancy created: Sub-seoU 2. 

Sect. 6 1 Sub-sect, 1,] 

578. H agreement epeolflcally en- 

forceable.] — W alsh r. Lonsdalb, No. 668, ante. 

674. .] — An agreement for a 

lease is not a lease within Conveyancing Law of 
Procedure Act, 1881 (c. 41), s. 14, & therefore the 
terms of that sect, do not apply to a mere tenancy 
under an agreement for a lease, where there is no 
actual lease in existence nor any title to specific 
performance. Deft, in an action for recovery of land 
was in possession of the premises as tenant under an 
agreement for a lease, which provided that the lease 
to be executed thereunder should contain {inter 
alia) a covenant to keep the premises in repair & 
a condition for re-entry for breach of such cove- 
nant. Kent had been paid under the agreement 
but no lease had been executed. The premises 
being out of repair the landlord brought the action 
to recover them as upon a forfeiture. No notice 
had been given before action under the above 
mentioned sect. ; — Held : there being no lease in 
fact executed or right shown to a decree for 
specific performance, by execution of a lease, the 
sect, did not apply, the action was maintain- 
able. Qu, : whether the sect, would have applied 
if there had been a right to specific performance. 
— SWATN V. Ayres (1888), 21 Q. B. D. 289 ; 57 
L. J. Q. B. 428 ; 36 W. K. 798 ; 4 T. L. R. 609, 
O. A. 

Annotations : — Apld. Strong: v. Stringrer (1889), 61 L. T. 470. 
Consd. Foster v. Reeves, 11893] 2 Q. B. 255 ; Carrington 
Maimfacturliifir Co. r. Saidin (1925), 133 L. T. 432. B^d. 
Lowtlier v. Heaver (1889), 41 Ch. D. 248j Manchester 
Brewery Co. v. Coombs, (1901 ] 2 Ch. 608 ; Qr&yv. Spyer, 
^92^2] ^2^ Ch. 22. Mentd. Wenman v. Lyon (1891), 39 

575. ,] — I of opinion that 

the late Master of the Rolls was correct in saying, 
as he did in Walsh v. Lonsdalct No. 668, ante, that 
a tenant holding under an agreement for a lease 
of which specific performance would be decreed 
stands now in the same position as if the lease 
had been granted, lie is entitled only in equity 
it is true to a lease, but being entitled in equity 
to have a lease granted, his rights ought, in my 
opinion, to be dealt with in the same way as if 
a lease had been granted to him, Sc do not de- 
pend upon its actually having been granted 
(Cotton, L.J.). — Lowther v. Heaver (1889), 41 
Ch. D. 248 ; 68 L. J. Ch. 482 ; 60 L. T. 310 ; 37 
W. R. 465, C. A. 

Amiaiahons : — Consd. Foster v. Reeves, [1892] 2 Q. B. 
^55. Polld. I. R. Comrs. v. Derby, [1914] 3 K, B. 1186. 
Reid. Belgrhton r. Beighton (1896), 64 L, J, Ch. 796 ; 
Murgatroyd v. Sllkst-one & Dodsworth Coal & Iron Co., 
Kx p. Charlesworth (1896), 65 L J. Ch. Ill ; Manchester 
l^rowory Co. r. Coombs, [1901] 2 Ch. 608 ; Gray v. Spyer, 
11922] 2 Ch. 22. 

576. Manchbst^ Brew- 

ery Co. V, Coombs, No, 621, post 

577. .] — The agreement would 

in equity be hold to operate as an agreement for 
a lease & as such to create an equitable tenancy 
on the terms expressed in the agreement, pro- 
vided, & this is an essential condition, Sc that it 
be found to be an agreement of which a ct. of 
equity would decree specific performance (War- 
rington, L.J.). — Gray v. Spyer, [1922] 2 Ch. 22; 
91 L. J. Ch. 612 J 127 L. T. 277 ; 66 Sol. Jo. 387, 


578. .] — ^By an agreement in 

writing dated Jan. 10, 1928, Sc entca^ into be- 
tween pltfs. & 8., S. agreed that, in consideration 
of pltfs.* permitting him to take possession of 
certein premises, he would execute a counter- 
part lease of the premises in the form of the agree- 
ment. The a^^eement contained a covenant by 
S. against assigning, underletting or parting with 
the possession of the premises or any part of them 
without the consent in writing of pltfs., Sc a cove- 
nant providing for re-entry by pltfs. Sc the deter- 
mination of the term in case of breach of cove- 
nant by S. The lease contemplated in the agree- 
ment was executed on July 24, 1923, the term 
expressed in it beginning from Mar. 26, 1923, for 
fourteen years. At the date of the execution of 
the lease pltfs. were unaware that on or about 
Apr. 6, 1923, S. had underlet a portion of the 
demised premises : — Held : on Apr. 6, 1923, the 
rights Sc obligations of the parties were the same 
in all respects as they would have been if the lease 
had already been executed, &, therefore, pltfs. 
had a right to possession of the premises by reason 
of the breach of covenant by S. 

Relief was capable of being given by specific 
performance at the suit of either party up to the 
time when deft, sub-let part of the premises 
(Lord Stewart, C.J.). — Carrington Manu- 
facturing Co., Ltd. v. Saldin (1926), 133 L. T, 
432 ; 41 T. L. R. 455. 

579. Breach of covenant by 

tenant.] — C oatsworth v. Johnson, No. 583, 
post. 

550. Action In court not 

having jurisdiction.] — Deft, entered on premises 
under an executory agreement for a lease. Ho 
subsequently gave six months’ notice to quit, 
as if on a yearly tenancy, & left the premises. 
An action was brought in the county ct. for a 
quarter’s rent, accruing due after deft, had given 
up possession. Hie value of the premises exceeded 
£500, so that the judge had no jurisdiction to 
decree specilic performance of the agreement ; 
but he was of opinion that it was a case in which 
specific performance would be decreed, & that he 
was, therefore, bound to treat deft, as tenant 
under the teims of the agreement, Sc he gave 
jud^ent for pltf. On appeal : — Held : the 
equitable doctrine that a person wlio entei-s under 
an executory agreement for a lease is to be treated 
as in imder the terms of the agi*eement, can only 
be applied where the ct. in which the action is 
brought has concurrent jurisdiction in law Sc 
equity, & the pltf. could not recover in the action. 

When the agreement is looked at, it is found 
that it assumes to create a tenancy for three 
years to begin at a subsequent date. Such a 
tenancy can at common law only be created by 
deed Sc the agreement cannot be used to enforce 
a claim for rent said to be payable by virtue of it 
(Lord Esher, M.R.). — Foster v. Reeves, [1892] 
2 Q. B. 256 ; 61 L. J. Q. B. 763 ; 67 L. T. 637 ; 
67 J. P. 23 ; 40 W. R. 695, C. A. 

Annotation : — ^Refd. Manchester Brewery Co. v. Coombs, 

[1901] 2 Oh. 608. 

581. Cessation of relationship 

of landlord Sc tenant.] — In an action by 0. for 
specific performance of an agreement for a lease 


PART II. SECT. 6, SUB-SECT. 2. 

678 i. Terms of lease agreed upon — 
Where tenant has entered — If agreement 
specifically enforceable,] — A tenant who 
enters & pays rent \maer an agwment 
for a lease of which epeoiho perform - 
anoe would be decreed is in tne same 
position as if the lease had been 


executed. — C richton's, Ltd. v. Grern 
(1916), 30 W. L. R. 79i ; 8 W. W. R. 
924.-~CAN. 

678 11. .] — Equity 

treats a contract to do a thimr as lx 
it were already done, & where a person 
enters into possession of land under 
an agreement for a lease, which is 


speoldoally entoroeable, he is regarded 
in any et. which has JurisdiotloD to 
enforoe the agreement aa being in the 
same position as if the lease had been 
actually granted to him. — Youno v. 
Hiohardb, Robinson Sc New Bruns- 
wick Province (Minister op Lands 
& Mines) (1923), 50 N, B, R. 47«,~ 
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of a colliery, deft, co., who were in possession As 
actually working the colliery, were ordered to 
pay certain arrears of rent, & in default to give 
up possession to C. Default being afterwards 
made, deft. co. accordingly gave up possession to 
C. The question was raised whether C. was 
entitled to distrain on goods upon the colliery 
which were admitted to be the property of the de- 
benture holders of deft, co., & in the possession 
of the debenture holders’ receiver : — Held : C., 
by taking the above mentioned order & insisting 
on Ids right of taking possession under it, had 
elected to treat deft. co. as purchasers, had 
obtained an equitable remedy inconsistent with 
the continuance of the relation of landlord 
tenant ; C. was now in possession as vendor, & 
not as landlord ; & consequently C. was not 

entitled to distrain on the goods. — Murqatroyd 
V. Old Silkstone & Dodswortii Coal & Iron 
Co., Ltd., Ex p, Charlesworth (189.5), 05 L. J. 
Ch. Ill ; 44 W. R. 198 ; 12 T. L. R. 58 ; 40 
Sol. Jo. 84. 

682. Prior performance of con- 

ditions.] — A tenant of premises under a lease being 
desirous of surrendering it & obtaiidng a new lease, 
it was on Apr. 5,1910, agreed between the tenant & 
the lessor that the lessor should upon the perform- 
ance of cert/ain conditions by the tenant grant to 
him such lease for the proposed term, which was 
to commence as from Lady Day, 1910. The agreed 
conditions were not in fact performed until 
after Apr. 29, 1910, the date of the coming into 
force of the Finance (1909-10) Act, 1910 (c. 8). 
In June, 1910, the lessor granted to the tenant the 
new lease in pursuance of the agreement. The 
(’row'n thereupon claimed from the lessor rever- 
sion duty on the benefit accruing to him by tJie 
determination of the old lease after the coming 
into force of the Act : — Held : as the tenant had 
not performed the conditions before Apr. 29, 1910, 
he was not entitled at that date to specific per- 
formance of the agreement to grant the lease, Ac 
could not then be treated, under the doctrine of 
Walsh V. Lonsdale^ No. 508, nnie^ as being in the 
same position as if the lease had been granted ; 
the agreement for the lease not being under the 
circumstances equivalent to a lease, did not operate 
as a surrender by operation of law of the old 
lease ; the old lease was not determined until the 
grant of the new one ; & the lessor was conse- 
quently liable to reversion duty. — Inland Re- 
venue CoMRS. V. Derby (Earl), [10141 3 K. R. 
1180 ; 84 L. J. K. B. 248 ; 109 L. T. 827. 

683. Tenant at will — Entry by tenant — No pay- 
ment of rent.] — Pltf. entered into possession of 
a farm under an agreement for a lease for twenty- 
one years from deft. Before any rent was due 
or had been paid the landlord gave pltf. notice 
to quit, & timned him out of possession, because 
he had done that which amounted to a breach of 
a covenant contained in the agreement & intended 
to be inserted in the lease. The tenant brought 
an action for trespass : — Held : pltf. was not 
entitled to recover ; as he was in possession under 
an agreement for a lease for twenty-one years, & 
had paid no rent, he was only a tenant at will ; 
his landlord was therefore entitled so to deter- 
mine that tenancy ; & the tenancy was not sub- 


ject to or controlled by the provisions of the Con- 
veyancing Act, 1881 (c. 41), s. 14. 

Where any rent has been paid bjr the tenant, 
the landlord is estopped from denying the exist- 
ence of a tenancy fi*om year to year upon such of 
the terms of the agreement as ai*e applicable to 
such a tenancy. — Coatswortii v. Johnson (1885), 
55 L. J. Q. B. 220 ; 54 L. T. 520 ; 2 T. L. R. 351, 
C. A. 

Annotation : — Consd. Swalu r. Ayres (1888), 21 i). H. D, 

289. 


Sect. 0.— TITLE TO BE SHOWN BY LESSOR. 

SuB-SErr. 1 . — In Oeneral. 


See, note, Law of Property Act, 1925 (c. 20), 
8. 4 (2). 

684. General rule — Lessor must have title.] — 

A man cannot make a lease of land, the demesne 
possession whereof is not in him but in a stranger, 
at the time of the making of the lease (Brooke, J .). 
—Anon. (1537), 1 Dyer. 20 a ; 73 E. R. 58. 
Annotation: — Mentd. v. Garnish (1599), Cro. Ell/. 

078. 

585. .] — Johnson v, Barret (1047), 

Aleyn, 10; 82 E. B. 887. 

Annotation: — Mentd. Harper v. Ohailoswoith (1825), 4 
H. 6c C. 674. 

686. Whether warranty of lessor’s title Implied.] 

— An agreement to grant a lease contains no im- 
plied engagement for general warranty of the land, 
nor for d(4ivery of an abstract of tlie lessor’s title. 
— Gwillim V, Stone (ISJl), 3 Taunt. 433 ; 128 
K. R. 172 ; previoiui j)roceedh)(/s (1807), 14 Ves. 
128. 

Annolationa :~ Cotad. Temple v. Brown (1815), (5 Taunt. 
CO; Soutor r. Drake (18.^4), 5 B. A' Ad. 992. Expld. 
Htranka r. 8t. John (1H07), L. K. 2 (’. \\ 570. Refd. 
Wall V. City ol London Real l*roport> ('o. (1874), 50 L. T, 
6 , 3 . 


587 , ,*1 — Semhle : the owruT of land agree- 

ing to grant a lease, does not ther(*by iinpliodly 
engage that he has a good title to the fee .simphs 
& that he will deliver a written abstract. — ’Fempi.e 
V. Brown (1815), 0 Taunt. 00 ; 128 K. It. 955. 
Annotaiions :- Consd. Houter v. Drake (1851), 5 B. & Ad. 

992 ; HtrankH r. St. John (1867), L. U. 2 C. i\ 576. 

588. Without restrictions as to user.] — 

A declaration in asnumpsit stut(‘d, in substance, 
that deft, agreed to let & pltf. to take, a certain 
messuage & premises on certain specilied terms, 
& that afterwards, in consideration of the pre- 
mises, & that pltf., at the request of deft., liad 
promised deft, to i)erform his part of the agree- 
ment, deft, promised pltf, to perform iiis jnirt 
of the agreement, Ac that he then had power t<o 
let the messuage Sc promises to pltf, without re- 
striction as to the purpose for wliieh the same 
should be used & occupied ; —Held : such a pro- 
mise could not be implied from the relation of tlio 
parties, & the consideration alleged was insufli- 
cient to sustain it. — Jackson v. Cobbin (1841), 8 
M. Sc W. 790 ; 1 Dowl. N. 8. 90 ; 10 L. J. Ex. 


389 ; 151 E. R. 1259. 

Annotations : — Montd. Kayo v. Outtou (1844), 2 & 

L. 291 ; 8tindt v Roberts (1848), 2 .Saund. & C. 212. 

589. .] — An agreement to grant a lease 

contains an implied undertaking on the part of 
the intended lessor that ho has title to grant such 
lease ; & if he has not, he is liable to an action at 


PART 11. SECT. 6, SUB-SECT. 1. 

MS i. Whether warranty of le8sor*s 
title implied .} — By pltf. *8 letter, ao- 
oepte<l Sc sikaed by defte.. It was 
agreed that ‘^pltf. should let to defts., 
or their assigns if preferred, for the 
longest time be oomd grant.** On a 


bill praying spoclflo performance 
Held : defts. were bound to take such 
title as pltf. had at the agreement’s 
date ; Sc under its terms defts. were 
not entitled to call upon pltf. to show 
his lessor’s title.— M olloy v. Htbrnk 
(18.38), 1 Dr. & Wal. 665. — IR. 


686 ii. An agreement to let 

to the vendees for six years the 
premises then occupied by the vendors, 
^ as held under A,” does not absolve 
the vendors from the duty of proving 
A. '8 title. — L ksthkm V. Alljcn (I860), 
I I. Ch. n. 683 ; 3 Ir. Jur. 73.— IR. 
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Landlord aiid Tenant. 


Sect, 6. — Title to be shown by lessor: Sub-sects, 1, 
2<fc3.] 

the suit of the intended lessee. — S tranks v. St. 
John (1867), L. R. 2 C. P. 376 ; 36 L. J. C. P. 118 ; 
16 L. T. 283 ; 16 W. R. 678. 

Annotaiime : — Oonid. Baynes v. Lloyd, [1895] 2 Q. B. 610. 
Distd. Hoaro v. Chanibors (1895), T. L. H. 185. Reid. 
Low V. Bouverie, 11891] 3 Ch. 82. 

690. .] — noARE V, Chambers (1896), 11 

T. L. R. 185. 

591. Right of lessee to Insist on equitable 
interest being got in.] — Reeves v. Gill, No. 715, 

2J08t. 

592. Lessor unable to give covenant binding 
on successors.] — The proposals on which the agi*<?e- 
ment for a lease was based stated that the lea.se 
was to be granted under a power ; that one of 
the covenants by the lessor would be, not to let 
any of the neighbouring land for the making or 
burning of bricks ; & that the lease for carrying 
the above proposals into effect, was to be in the 
form of one to be inspected at the office of B. 
Deft, agreed to accept a lease on the terms of the 
proposals, & to execute a counterpart of such 
lease agreeably with the form referred to. By 
the form referred to, the covenant against brick 
making was confined to the lessor’s life : — Ileid : 
it was a good objection to the title, that pltf. 
could not bind the land by the covenant beyond 
his own life. — Dawes v. Betts (1848), 17 L. J. 
Ch. 315 ; 13 L. T. O. S. 481 ; 12 Jur. 709, L. C. 

Defective title — Ground for refusing specific 
performance.] — See Sect. 8, sub-sect. 1, F. (d), 
post 


Sub -SEPT. 2. — Right to Production of 
Title. 

SeCf noiVf Law of Property Act, 1925 (c. 20), 

8. 44. 

598. Right of lessee to require production.] — 

Waring v. Mackreth (1801), For. 129; 145 

E. R. 1135. 

594. .] — On a bill by vendor for specific 

performance of an agreement to take a lease for 
twenty -one years, at rack rent ; the master having 
reported in favour of the title shown by the ab- 
stract, & an exception being taken to the report ; 

question was, whether, where the agreement 
is silent, the vendor of a leasehold interest is not 
bound to produce the title of his lessor. The ex- 
ception was allowed. — Filder v. Hooker (1817), 
2 Mer. 424 ; 35 E. R. 1002 ; subsequent proceed- 
ings (1818), 3 Madd. 193. 

AnnoUiJtiona : — ^Refd. Souter tJ. Drake (1834), 5 B. & Ad. 

992; Stranks v. St. John (1867), L. K. 2 C. 3\ 376. 

Mentd. I'ortman v. DHll (1831), 1 Kuss. & M. 696 ; Lucas 

V. James (1849), 7 Hare, 410. 

595, Ko title at date of action.] — Where 

A., by agreement made on Mar. 31, a^eed to grant 
to B. a lease of certain premises habendum from 
8ept. 29, then next for twenty-one years, in con- 
sideration of £1,000 of which £10 was paid at the 
time of the agreement, £90 was to be paid on 
Apr. 13, & the residue on having possession of the 
premises ; & B. being called upon to pay the 
£90, demanded an abstract of A.’s title, which was 
refused, whereupon he gave notice that he would 
rescind the contract, & commenced an action to 
recover the £10 which he had paid : — Held : that 
he was entitled to recover, it being proved at the 
trial that at the time when the action was com- 
menced A. had no power to grant the lease con- 
tracted for. — R oper r. Ooombes (1827), 6 B. A; 


C. 634 ; 0 Dow. & Ry. K. B. 662 ; 6 L. J. O. 8. 
K. B. 200 ; 108 E, R. 548. 

Cqnid. Stranks v. St. John (1867), L. K. 2 
C. P. 376. BezdT KJntrea v. Preston (1856), 25 L. J. Ex. 


287. 

596 , No titte at date of agreement.] — The 

declaration stated, that pltf., before & at the time 
of the agreement thereinafter mentioned, was law- 
fully possessed for the residue of a term, whereof 
twenty-one years from June 24, 1841, were then 
unexpired, of a certain dwelling-house ; & there- 
upon, on Mar. 21, 1841, by an agreement made 
between pltf. & deft., it was agreed that pltf. 
should, on or before June 24, 1841, let the same to 
deft., by a lease to be granted to deft, for twenty- 
one years, the term to commence from June 24, 
1841. The declaration than stated general per- 
formance by pltf., & that he was ready & willing 
to let the house to deft., & to grant & execute a 
lease ; yet that deft, did not nor would become his 
tenant, or accept the lease. Pleas, first, that pltf. 
was not lawfully possessed of the house, for the 
residue of the term, modo et forma ; secondly, 
that pltf., at the time of the agreement, had not 
a good title to, & could not, on June 24, legally 
let the house to deft., or grant a lease for the 
term : — Held : (1) the first plea was bad, as con- 
taining an immaterial traverse, & the traverse 
in the second plea was too large, as it included 
the title of pltf. at the time of the contract, as 
well as at the time when the lease was to be 
granted ; (2) the averment of pltf.’s readiness & 
willingness to grant the lease W’as equivalent to 
an averment of his having a title to grant it. — 
De Medina v. Norman (1842), 9 M. & W. 820 ; 
11 L. .T. Ex. 320 ; 152 E. B. 347. 

Annotations: — As to (2) Reid. Hamier v. ComcliuR (1858), 

5 C. B. N. S. 236 ; Stranks v. St. John (1867), 15 W. 11. 

67H ; British & Beningtons v, N. W. Cachar Tea Co., 

[1923] A. C. 48. 

597 , ,] — Simpson v. Sadd, No. 607, post, 

598, Lease with option to purchase.] — 

Welchman v, Spinks, No. 1368, post, 

599 , Statutory restriction — Vendor & 

Purchaser Act, 1874 (c. 78), s. 2.] — Pltfs. agreed to 
pant & deft, to accept a lease of a house & land, 
the lease to contain stipulations for the free use 
by deft, of a drive leading to the house. Pltfs. 
having brought their action to compel deft, to 
take the lea.so, deft, by his statement of defence 
denied pltfs.’ title to demise the land & house, 
& alleged that they were subject to restrictive 
covenants, & also that the drive was not on land 
of pltfs., & that they had no power to give an 
easement over it. Deft, applied for production of 
pltfs.’ title deeds, which they had scheduled as 
relating only to their freehold title. The judge 
held that by virtue of above sect, deft, was not 
entitled to production of the deeds showing pltfs.’ 
title to the house & land, but that he was entitled 
to production of the deeds showing their title to 
the right of way ; — Held : ( 1 ) this decision as 

regarded the deeds showing the title to the house 
& land was right, but an agreement for a right of 
way during the lease was an agreement for a lease 
of land within the meaning of above Act, the deeds 
showing a title to grant a right of way were 
therefore in the same position as the other deeds, 
& pltfs. were not bound to produce them; (2) above 
sect, did not prevent the purchaser from proving 
aliunde that the title was bad, &, if he had raised 
a definite objection which the ct. could try, to 
would have had the usual right of a litigant to pro- 
duction of documents in the possession of the other 
party which were relevant to the issue so raised, 
but he acquired no such right by a mere denial of 
pltfs.* tiHe, or by a vague general allegation that 
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the property was subject to restrictive covenants. 
—Jones v. Watts (1890), 43 Ch. D. 574 ; 62 L. T. 
471 ; 38 W. R. 725 ; 6 T. L. R. 168, C. A. 
■dw^^ion : — As to (1) Retd. He Brotherton, Brotherton t». 
Brotherton, He Markham’s Settlmt. (1907), 77 L. J. Ch. 
do. 


600, Constructive notice of 

lessee*] — -A purchaser or lessee having notice of 
a deed forming pai*t of the chain of title of his 
vendor or lessor, has constructive notice of the 
contents of such deed, & is not protected from the 
consequences of not looking at the deed, even by 
the most express representation on the part of the 
vendor or lessor that it contains no restrictive 
covenants, nor anything in any way affecting the 
title. The rule that a lessee has constructive 
notice of his lessor’s title has not been altered by 
sub-sect. 1 of above sect., but a lessee is now in 
the same position with regard to notice as if he 
had, before the Act, stipulated not to inquire into 
his lessor’s title. — Patman v. TIarland (1881), 
17 Ch. D. 353 ; 60 L. J. Ch. 642 ; 44 L. T. 728 ; 
20 W. R. 707. 


Annotations: — Consd. Garnham v. Skipper (1885), 53 L. T. 
940 ; Engrlish & Scottish Mercantile luvebtmeut Go. v 
Brunton, [1892] 2 Q. B. 700. Apld. Spenctir v. Bailey 
(1893), 69 L. T. 179. Consd. Imray v. Oakwhette, [1897] 
2 Q. B. 218 ; Hooper v. Bromet, Rapliael, Third Party 
(1903), 89 L. T. 37. Apld. He Chafer & Jlandall’s Contract, 
(1916J 2 Ch. 8. Refd. L. C. & D. By. r. Bull (1882), 47 
li. T. 413 : Gainsborough v. VVatcombe Terra Cotta (lay 
(^o.. Dunning r. Gainsborough (1885), 54 L. J. Ch. 991 ; 
Nottingham Patent Brick & Tile Co. v. Butler (1885), 
15 O. B. D. 261 ; Hall v, Ewin (1887), 67 L. J. Ch. 95 ; 
Tritton V. Bankart (1887), 56 L. T. 306 ; Mogridgo v. 
Clapp, [1892] 3 Ch. 382 ; Jones v. Lavington, 11903] 1 
K. B. 253 ; Teape v. Douse (1905), 92 L. T. 319 ; He 
Nisbot & Potts' Contract, 119061 I Ch. 386 ; Loschallas v. 
Woolf, 11908] 1 Ch. 641; Wilkes v. Spooner, [1911] 2 
K. B. 473. 


601, Stipulation by lessor to 

deliver abstract of title .] — He PimssKLL Dea- 
kin’h Contract (1893), 37 Sol. Jo. 840. 

602. Term derived out of a leasehold 

Interest.] — Under a contract to sell & assign a term 
of years derived out of a leasehold intoiest in 
land, or to grant a lease for a term of >ears be 
derived out of a leasehold interest with a leasehold 
reversion, the intended assign or lessee has the 
right to call for the lease under whicli tlie intended 
assignor or lessor holds. — Gosling v, Woolf, 
11893J 1 Q. R. 39 ; 68 L. T. 89 ; 41 W. R. 106 ; 
5 R. 81, D. V. 

Annotation : — ^Reid. Baynoa v. Lloyd, [1895] 1 Q. B. 820. 


Sub-sect. 3. — Waiver of Production op 
Title. 

603. Must be pleaded.] — Waiver of production 
of lessor’s title cannot be insisted on by him in his 
suit for a specific performance of an agreement for 
a lease, unless it is expressly alleged by the bill. — 
Gaston v. Frankitm (1848), 2 De G. & 8m. 561 ; 
13 L, T. O. 8. 380 ; 13 Jur. 739 ; 64 E, R. 250 ; 
sybsequent proceedings (1852), 18 L. T. O. 8. 310, 
E. C. 

Annotations : — Reid. Lawrie v. Locs (1881), 7 App. C&h. 10. 

Mentd. Scarglll Hurry (1850), 14 Jur. 847 ; Hancoeka 

V, Lablache (1878), 3 C. P. D. 19L 

604. Onus of proof upon lessor.] — Welch- 
man V. Spinks, No. 1368, post. 

605. What amounts to waiver — Failure to call 
for production.] — Semhie : where the purchaser, 
after transmission to him of the original lease, 
prepares a draft assignment, & makes various 
objections as to repairs & other matters, but does 
not require production of the landlord’s title, he 
will be considered to have waived its production. 
— Clive v. Beaumont (1848), 1 De G. A; Sm. 397 ; 
12 L. T. O. S. 530 ; 13 Jur. 226 ; 63 E. R. 1121, 
Annotations : — Reid. Gaston v. Frankum (1848), 2 Do O. A 


Sm. 561 : Soarglll v. Hurry (1850), 14 Jur. 847 ; Simpson 

V. Sadd (1854), 4 De O. M. dc Q. 665 ; Clorlees v. Sparling 

(1873), 21 W. R. 876. 

606. .] — Londonderry (Marchio- 

ness) V. Baker, No. 519, ante. 

607. Possession taken by lessee — Conduct 

Inconsistent with intention to investigate title.] — 

The mere taking possession of premises agreed to 
be leased does not prevent the intended lessee 
from requiring the intended lessor to .show his 
title ; but the question of waiver must be deter- 
mined by the lessee’s conduct, after taking 
possession, as to whether it was inconsistent with 
the notion, that he intended to call for the lessor’s 
title or not. 

It is not so universally the custom to call for 
a lessor’s title, as in the case of a purchase of a 
fee simple, therefore, smaller circumstances 
will satisfy the ct. that the right was waived. 

Every party entitled fA> a lease has a primd facie 
right to call for his lessor’s title. 

The taking possession of premises & causing 
a valuation of the stock in trade therein, is in- 
consistent with the notion that the lessor’s title 
would be required to be producesd. 

An intended lessee who advertises for the purpose 
of disposing of the premises intended to be leased, 
must be considert'd as feeling himself bound to 
accept a lease. 

An intended lessee who writes to his lessor’s solr. 
asking him to defer the preparation of the lease, 
as he has the prospect of finding a partner, is 
evidence that he has abandoned all notion of 
requiring a title. 

By an agreement dated Nov. 12, 1853, certain 
leasehold houses were agreed to be demised by 
R. to D. for the respective residues of the terms of 
B. therein, less a few days, at fixed rents, payable 
quarterly. Possession was to bo taken on Nov. 21 
following, but no time was fixed for deliveHng 
the abstract, nor for investigating the title. 
Possession of part of the premises was taken by D. 
on Nov. 12, & of the rest on Nov. 21. On Nov. 25, 
D. wrote to request that the preparation of the 
leases might be deferred, as he had a prospect of 
finding a partner, who ho thought should be 
included thej'cin. On Doc. 1 drafts of the leases 
were sent by pltf.’s solrs., who afterwards made 
repeated apjdications that the agreement might 
be completed. On Mar. 16 the solr. of D. for the 
first time asked to be furnished with an abstract 
of title, whicli was refused. D. then declined to 
complete the iiurchase, & gave notice that he would 
give up possession of th(‘ promises on Mar. 31. 
I)., in Dec. 1H53, had advoitisod the premises to 
let with iiiimediat e po8H(*8sion ; — Held : D. had by 
his acts waived his right to investigate the title of 
B., A specific ]>crforniance of the agreement was 
decreed against D. with costs. —H imfbon v. 8adi> 
(18.54), 4 De G. M. G. 665 ; 3 Eq. Rep. 263 ; 
24 L. J. Ch. 562 ; 24 L. T. O. 8. 205 ; IJur. N. 8. 
457 ; 3 W. R. 118 ; 43 E. R. 668, L. C. 

608. Antecedent knowledge of title — 

Treatment of agreement as binding.] — A. Ac B. 
agreed to grant mutual leases upon terms stated 
in a letter by A.'s solr., Ac accepted by B.’s soli*. 
A.’s solr. sent B.’s a draft of a formal agreement, 
which was returned by B.’s unaccepted, as he 
considered the agreement already definite Ac 
binding. Both A. & B. had antecedent knowledge 
of the title, & B. appeared to have acted on his 
knowledge .—Held : there was a waiver of 
objections to the title on the part of B. Ac A. was 
entitled to specific performance.— H erring v. 
Miles (1854), 3 W. R. 127. 
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Skct. 7.— duty of lessee TO INVESTIGATE 
LESSOR’S TITLE. 

See, note, Law of Property Act, 1626 (c. 20), 
6. 44 (2), (4). 

609. Examination ot title deeds.] — Whoever 
wants to be secure when he takes a lease should 
inquire after & examine the title deeds (Lord 
Mansbibld, C.J.)* — Keech v. Hald (1778), 1 
Doug. K. B. 21 : 99 E. B. 17. 

AnnoteUiona : — Befd. Moss v. Gallimoro (1779), 1 Doug. 

K. B. 279 ; Thunder v. Belcher (1803), 3 East, 449; 
Temple v. Brown (1815), 6 Taunt. 60 ; Alchome v. 
Gomme (1824), 2 Bing. 54 : Doe d. Fisher v. Giles (1829), 
5 Bing. 421 ; Pope v. Biggs (1829), 9 B. & C. 245 ; 
Evans v. Elliot (1838), 9 Ad. & El. 342 ; Brown v. Storey 
(1840), 1 Man. & G. 117 ; Stranks tJ. St. John (1867). 

L. R. 2 C. P. 376 ; (iibbs v. Criiikshank (1873), L. R. 8 
C. P. 454 ; Kearsley v. Philips (1883), 11 Q. B. D. 621 ; 
Corbett t>. Plowden (1884), 25 Ch. D. 678 ; Underhay v. 
Read (1887), 20 Q. B. 209 ; Tam v. Tumor (1888), 39 
Ch. D. 456 : Baynes r. LloycL [1895) 1 Q. B. 820. Mentd. 
Birch V. Wright (1786), 1 Term Rep. 378 ; I'reemanu. 
Edwards (1848), 2 Kxoh. 732 ; Thorp v. Facey (1866), 
Har. & Ruth. 678 ; Lows v. Telford (1876), 1 App. Cas. 
414 ; Heath v. Pugh (1881 ), 6 Q. B. D. 345. 


Sect. 8.— ENFORCEMENT— REMEDIES FOR 
BREACH. 

Sub-sect. 1. — Specific Performance. 

A. In General. 

See, f/cnerally, Specific Performance. 

610. Jurisdiction of court to grant — Further 
Instrument intended.] — Tomlinson v. Hall (1601), 
1 Keb. 104 ; 83 E. R. 896. 

611. .] — Browne v. Warner, No. 

314, ante, 

612. .] — Although an agreement 

between an intended lessor & lessee may possibly 
amount at law to a present demise or assignment, 
yet if upon the face of the instrument it appears 
that a further instrument is necessary to carry the 
intention of the parties into execution a Ct. of 
Equity will decree specific performance of the 
agreement in that particular. — Fenner v, Hep- 
burn (1843), 2 Y. & C. Ch. Cas. 169 ; 63 E. B. 
70. 

613. Agreement for surrender of lease — 

& grant of new lease — At reduced rent.] — SpeciQc 
performance decreed of a parol agreement, in part 
performed, for surrendeiing a lease, & granting a 
new lease at a reduced rent. Qu, : whether the 
words “ approved by me, J.8. ” affixed to certain 


memoranda by way of approval of an arrangement 
in which the party is interested, is a signing within 
the Stat. Frauds.— Parker v. Smith (1846), 1 
Coll. 608 ; 63 E. R. 664. 

Annotations : — ^Rcfd. Maddison v, Alderson (1883). 8 App. 
Cas. 467. Mentd. WiUiams v. Evans (1876), L. R. 19 Eq. 
647. ^ 

614. Void lease operating as agreement.] — 

ZiMBLER 17. Abrahams, No. 989, post, 

616. Damages not adequate remedy.] — 

Molyneux 17. Richard, No. 785, post, 

616. Form of decree — Lease to bo antedated — 
Term agreed nearly expired.] — Mundyv. Jolliffe, 
No. 817, post, 

617. Grant without prejudice to question of 
damages.] — Specific performance of the agreement 
must be decreed. The lease to be settled in 
chambers in case the parties differ. Defts. under- 
taking not to plead the decision of this ct. as a 
defence to any action at law brought by pltfs. 
against defts. to recover damages, pltfs. are at 
liberty to brii^ any such action against defts., the 
decision of this ct. being expressly without preju- 
dice to the question of damages (Lord Romili.y, 
M.R.). — Thomlinson v, Dixon (1866), 14 W. R. 
528. 

618. What decree includes — Order to pay rent 
— From time originally agreed.] — Even before 
Jud. Act, 1873 (c. 63), in many cases, <fc certainly 
since, it has been the practice of the ct. to order 
a lessee in an action for specific performance to 
pay his rent which he ought to have paid, if the 
lease had been prepared, engrossed & executed so 
as to make the term run from the time originally 
agreed. . . . That is part of the judgment for 
specific performance, & not an accessory by way 
of damages (Kekewich, J.). — Bolton Partners 
17. Lambert (1889), 41 Ch. D. 295 ; 58 L. J. Ch. 
425 ; 60 L. T. 087 ; offd., 41 Ch. D. 302, C. A. 

Annotations : — Mentd. Biiatol, Cardilf & Swansea AOrated 
Bread Go. v. Maggs (1890), 44 Cli. D. 616 ; Metropolit.an 
Asylumfl Board Managers v. Kingham (1890), 6 T. L. R, 
217 ; Re Portuguese Consolidated Copper Minos, Ex p. 
Badmun, Ex p. Bosanquot (1890), 45 Cli. D. 16 ; Dibbius 
V. DIbbins, [1896] 2 Ch. 348 ; Re Hemp, Yam & Cordage 
Co., Hludley’s Case (1896), 74 L. T. 627 ; Cook v. WlUiams 
(1897), 13 T. L. R. 481 ; Re Tiedemann & Lodormann, 
[1899] 2 Q. B. 66 ; Fleming v. Bank of Now Zealand, 
[1900] A. C. 577 ; Re Gloucester Municipal Election 
Potltion, 1900, Ford v. Nowth, [1901] 1 K. B. 683 ; 
Reynolds v. Atherton (1921), 125 L. T. 690. 

What court may decree — High Court of Justice.] 

— See Jud. Act, 1873 (c. 66), es. 24, 25, &, now. 
Supreme Court of Judicature (Consolidation) Act, 
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610 i. JurLsdintion of court to grant — 
Further instrument intended.] — Bank 
OP Nova Sootia v. MoDouoall & 
Hecord, Ltd. (1913), 23 W. L. R. 753 ; 
11 D. L. R. 546 ; 4 W. W. R. 365.— 
CAN. 


610 ii. .] — BiJOYA Kanta 

Lahiui Chowdhury v. Kailahh 
Chandra Buodmik (1919), 1. L. R. 
46, Cnlo. 771.— IND. 


610 iii. .] — M'Causland 

Murphy (1881), 9 L. R. Ir. 9.— IR. 


V, 


n. Alleged agreement to grant 

newleasc.l — Murphy v. Wadiok(1878), 
4 V. L. K. 224.— AUS. 


o. Effect of injury to pro- 

perty.] — Dennison v. Kennedy (1659), 
7 Gr. 342.— CAN. 


p. BoUi parties to agreement 

dead,] — A contract was entered into 
for a lease, &; the intended lessee on 
the faith thereof entered into posses- 
sion, paid rent & made improvements. 
Both parties died without exoouting 
any writing, & before any dispute as 
to the bargain arose. On a hill by 
the represontatiyos of the intended 
lessee for speciho performwsoe, the 


parol evidence was not alone sufficient 
to establish clearly the terms of the 
transaction ; but there was found 
among the papers of tho intended 
lessor, an unexecuted lease in his own 
handwriting which the ot. was satis- 
fied contained the terms of the lease 
bargained for : — Held : a decree for 
specific performemce should be made. 
— McFarlane V, Diokbon (1867), 13 
Gr. 263.— CAN. 

q. Letters constituting offer 

<£• accepianxe — Letters admissible in 
evidence though unregUtered.] — Sir 
Mahomed Yubuf v. Seorktary of 
State for India (1920), I. L. R, 46 
Bom. 8. — IND. 

r. Power to enforce part of 

contract .] — In making a decree for the 
performance of part of the contract 
between the parties, it is not necessary 
for a ot. of equity to provide for the 
performance of the other part. — 
Trant v. Dwyer (1828), 2 Bli. N. S. 
11 ; 4 E. R. 1034.— IR. 

t. Form of decree — Lease to he 
antedated, ] — A judgment for the speoiflo 

{lerformanoe ot an agreement for a 
ease directed the lease to he ante- 
dated ; — Held : the judgment should 


also restrain the parties, in any action 
on tho lease, from averring that same 
was of any other date.— ^‘I lroy v, 
Traill, [1898] 1 I. R. 459.— IR. 

a Parties unable to agree 

on terms of lease — Reference to master. ] 
— Welland County Lime Worb» 
Co. V, Shurr (1912), 23 O. W. R. 397 ; 
4 O. W. N. 336 ; 8 D. L. R. 720.— 
CAN. 

b, Insertion of disputed 

covenant implied by law.} — Semble : 
where there is a concluded agreement 
for a lease, followed by a negotiation 
as to some of the covenants it is to 
contain, upon all of which the parties 
agree with the exception of one repu- 
diated by deft., but by law implied in 
every lease, unless otherwise ex- 
pressly provided,** the ct. will decree 
specific performance & the execution 
of a lease including the rejected 
covenant. — Blakeney v. Hardik 
(1874), 8 I. R. Eq. 381.— IR. 

0 . Covenant to pay tithes 

contrary to statute — Rent increased to 
include tithes — Intention of parties .] — 
An agreement for a lease, with a 
covenant by the tenant to pay all 
tithes, entered into after 2 &; 3 Will. 4, 
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1926 (c. 49), 8. 18 j &, generally, Bpocma Pm- 
FOBHAKOB. 

County oourt.1 — See County Coubts, VoL 

XIII., p. 474, Nos. 232, 233. 

Mayor’s Court, London.] — See Mayob’s 

CouBT, London. 

B, Of What Agreements, 

619. Yearly tenancy.] —The ct. refused to 
enforce specific j^rfonuance of an agreement for a 
more tenancy from year to year.— Clayton v, 
Illingworth (1863), 10 Hare, 451 ; 68 E. R. 
1003. 

Annoiaiions : — Lever t>. Koffler, [1901] 1 Ch. 543 ; 

Manchester Brevsrery Co, r. Coombs, [1901] 2 Ch. 608. 

Ckmsd. Wedd v. Porter, [1916] 2 K. B. 91 ; Blauo r. 

Francis, [1917] 1 K. B. 252. 

620. .] — Lavery r. Puesell, No. 862, 

post, 

621. .] — Deft, holds under an agreement 

for a lease under which he has been in possession & 
paid rent for several years. The whole contract 
has been performed up to the present time, except 
that the legal estate has not been actually demised. 
Deft, would have no defence to an action for 
specific performance, the sole object of wdiich 
would bo to compel him to accept the legal estate. 
Present pltfs. are the assigns of the benefit of the 
agreement both by implication from the convey- 
ance of the land subject to the lease, & by the 
express words of the agreement. Pltfs. could, 
therefore, obtain specific performance in this ct. 
of the contract so far as it is incomplete. In 
saying this, I do not forget tliat this is a yearly 
tenancy only. Here deft.’s whole contention 
rests on the ground that pltfs. liave no legal remedy, 
& the gi*ant of specific performance is necessary to 
give them their full rights. It is well settled that 
the assign of one of the parties to a contract can 
obtain specific performance of that contract against 
the other contracting party. Holding, therefore, 
as I do, that pltfs. could obtmn specific pcirformance 
against deft., 1 find it laid down by the of 
Appeal that since the Judicature Acts there are 
not in such a case as this two estates as there were 
formerly, one at common law by reason of the 
payment of the rent, & another in equity under 
the agreement, but the tenant bolds under the 
same terms, & has the same rights & liabilities 
as if a lease had been granted (Farwell, J.). — 
Manchester Brewery Co. v, Coombs, [1901] 2 


Ch. 608 ; 70 L. J. Oh. 814 ; 82 L. T. 347 ; 16 
T. L. R. 299. 

Annotations Gray v, ^yer, [1922] 2 Ch. 22. Refd. 

Qilbey t». Oossev, [1912] 106 L, T. 607 ; Wedd v. Porter, 

[1916] 2 K. B. 91 : Blame v. Francle. [1917] 1 K. B. 252 ; 

Cole V, Kelly, [192012 K, B. 106. MoxitdL Torkiiurton v. 

Magee, [1902] 2 K. R 427 ; Rlckott v. Oieen (1909), 79 

L. J. K. B. 193 ; County Hotel 5: Wine Co. v. L. & N. W. 

Ry.. [1918] 2 K. B. 251. 

622. .] — Lever v, Koffler, No. 624, post^ 

628. Short term.] — Db Brassac v, Martyn, 
No. 736, post, 

624*. .] — (1) Verbal acceptance of one or 

two alternatives contained in a written & signed 
offer is sufficient to constitute an enforceable 
contract as against the writer. (2) Specific per- 
formance of an agreement to let from year to year 
will be enforced. 

Although specific performance is a discretionary 
remedy it will be granted even in the case of a 
very short term in a proper case (Byrne, J.). — 
Lever v, Koffler, [1901] 1 Oh. 643; 70 L. J. Ch. 
395 ; 84 L. T. 684 ; 49 W. R. 506 ; 45 Sol. Jo. 320. 

625. Lease for one day.] — Pltf . must roly on 
his right to damages for it is not a case for specific 
performance, & that is a conclusive answer to the 
appeal. It is almost ludicrous to ask for specific 

E erformance of a lease for a single day (Lindijey, 

I.J.). GLASSE V. WOOLGAR & ROBERTS (No. 2) 

(1897), 41 Sol. Jo. 573, C. A. 


C, Necessity for Performance of Conditions 
Precedent, 

(a) By Landlord, 

626. Payment of rent to superior landlord.] — 

A. agreed U) uiid(*rlet his house to B., the latter 
paying for the furniture at an appraisement : — 
Held : B. was excused from tlie performance of the 
agreement, because A., at the time ho quitted the 
house, was in arrear for nuit to his landlord. — 
Partridge v, Suwerby (1802), 3 Bos. & P. 172 ; 
127 E. R. 94. 

627. Liquor license to be obtained by lessor — 
License of different nature obtained — Whether 
waiver of condition.] — In May, 1860, deft, agreed 
to take a lease of a public-house frem pltf. previdod 
the latter could obtain a retail license, but if on any 
a^coimt it could not be obtained deft, was to be 
at liberty at any time to quit the premises. Deft, 
entered into possession, but could obtain no 
license, except on a promise that no excisable 


c, 119, will be enforced by decreeing 
the execution of a lease reserving a 
rent compounded of the rent agreed 
upon, & the rcntcharge in lieu of 
tithes, if that was the parties* Inten- 
tion. — Daly v. Duggan (1839), 1 
I. Eq. n. 311.— IR. 
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628 i. Short term.}— The ct. will not 
entertain a bill lor speoilic performance 
of a contract for a lease of real estate 
for a year. — Mara v. FrrzaERAi.D 
(1872), 19 Gr. 52.— CAN. 

d. Agreement for renewal — * Land- 
lord hainna alUrnaHve right.] — Where 
the lessor covenants for a renewal of 
the term, or In default for payment 
for Improvements, the option rests 
wltli the lessor either to renew or pay 
for the improvements ; 5c the lessee 
cannot compel a specific performance 
of the contract to renew. — Hutchin- 
son V, Boulton (1852), 3 Gr. 391. — 
GAN. 

e. Lease for three lives — No lives 
named at date of agreement — No vro- 
vision for naming lives.] — Wheeler v. 
D'Estesrb (i814), 2 Dow, 359 ; 3 
£. R. 894.— IR. 


f. Or thirtg-one years.] — A 

ct. of equity will specifically enforce 
an agreement for a lease for three 
lives or thirty-one years, being for a 
term customary 6c well understood. — 
Fitzokralu V. ViCAKs (1839), 2 Dr. & 
Wol. 298.— IR. 

g. Lease for one life — Life not 
named withxn time preseribed.y—Tho 
ct. decreed speoiflo performance of a 
oovenaut to grant, on the death of the 
survivor of Uiree cestui que vie, a new 
lease for one life, to be named within 
twelve calendar months after the 
death of the first of the three lives, 
although tho new life had not been 
named within the time prescribed by 
the covenant, tho lessee being sur- 
prised by tho misinformation of the 
lessor’s agent, 6c therefore unable to 
name the life at the proper time, 6c 
there being no dllHoul^ In asocrtainJng 
the oompensatlon. — Firman v. Or- 
MONPK (Lord) (1829). Beat. 347. — 
IR. 

b. Lease renetceAle for ever — Con- 
duct of landlord amounting to abandon- 
of right.] — Where the lessor 
in a lease of church lands, with 
a toties quotiea covenant for renewal 


was, as the ct. held, upon tl»o con- 
struction of the lease, entitled to 
enforce the taking out of a renewal 
by the t(*iiunt, hut had lUjglecUid for 
a period of twonty-flvo years to do so, 
6c pennitU'd the toiuint to deal with 
the holding as an ordinary tenancy 
b'oiri year to year Held : tlie lessor 
htwl so dealt with tho proj)erty as 
reasonably to lead the tenant to 
b43Uovo that the covenant for renewal 
was at an cud, &, therefore, the 
covenant should not be enforced in a 
ct. of ©fiulty. — PimoN V. yrRAiT 
(1889), 25 L. Jt. Ir. 5.— IR. 

k. Implied covennani .] — Ward 

V. M’HuBKRTfl (1890), 25 L. H. Ir. 224. 
— IR. 

PART 11. SECT. 8, SUB-SECT. 1.— 
C. (a). 

l. Covenant to repair.] — C>)UN'rEK 
V. Mac’I’HKRBON (1845), C. R. 1 A. C. 
230.— CAN. 

m. Failtare to give exclusive pos- 
session.}— Au agreement for a lease of 
a store & tho basement thereof loses 
ite binding effect upon the lefiuMl of 
the lessor to give to the lessee exclu- 
sive possession of the basement. — 
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8ect* 8. — Enforcement — Remedies for breach : Svb* 
sect. 1 , C. (a) dc (6), dc E,] 

liquors should be sold for consumption on the 
premises. Deft, took a license on these terms & 
imderlet the premises till May, 1861, when he gave 
Itf. notice to quit : — Held : the condition had not 
een fulfilled, & deft, had not waived it, conse- 
quently a bill for specific performance of the agree- 
ment had been properly dismissed, but it ought to 
have been dismissed without costs. — Modlen r. 
Snowball (1861), 4 De G. F. & J. 143 ; 31 L. J. 
Ch. 44; 5 L. T. 290 ; 26 J. P. 21 ; 7 Jur. N. 8. 
1260 ; 10 W. R. 24 ; 45 E. R. 1138, L. JJ. 

628. Licence to sub-let to be obtained — Agreed 
penalty lor non-performance.j — Deft, agreed 
to grant to pltf. an underlease of certain 
premises, so soon as a lease should be granted 
to himself ; & he covenanted that if the lessors 
should refuse to grant a licence to underlet, or 
in case such licence should not be obtained by a 
day named, then & in either of such cases deft, 
would pay pltf. £1,000, which sum it was mutually 
agreed between the parties should be the damages 
ascertained fixed by them for not obtaining 
such licence. The lessors granted a lease to deft., 
but he refused to applv for a licence to underlease, 
& such licence was not in fact granted by the day 
named. If applied for, the lessors would grant 
the licence. Upon bill for specific performance of 
the agreement : — Held : the clause providing for 
the penalty did not absolve deft, from the duty of 
applying for a licence, & specific performance was 
decreed. — Long v. Bowring (1864), 33 Beav. 585 ; 
10 L. T. 683 ; 28 J. P. 726 ; 10 Jur. N. 8. 668 ; 
12 W. R. 972 ; 55 E. R. 496. 

620. Agreement to lease when **llt for habita- 
tion — Entry by lessee before completion.] — B. 
agreed with C. to take a lease of a house which C. 
was building when it was “ comxfiete, finished & 
fit for habitation.” B. took possession, but after- 
wards found various objections to it, contending 
that it was not properly finished. The matter 
being refeired to an export, he reported that, 
although there might be some objections, yet the 
house was ” complete, finished fit for habita- 
tion.” A decree for specific performance of the 
Agreement was granted. — Faulkner v, Llewelijn 
(1863), 9 L. T. 251; 11 W. R. 1055; ajfd„ 9 
L. T. 557, L. JJ. 

630. Acquiescence In non-performance — Delay.] 

— (1) A decree for specific performance of a 
contract cannot bo accompanied by directing an 
inquiry whether a matter which was a considera- 
tion for entering into the contract has been, or 
can be, properly performed. Where a suit is 
instituted for specific performance of a contract, 
& the defence set up is, that the contract was made 
in consideration or certain promises which pltf. 
had not fulfilled, a delay to defeat that defence 
must be such as amounts to an acquiescence in the 
non-fulfilment of the alleged promises. Where the 
subject of the contract was an agreement to take 
the lease of a house, & the proposed tenant went 
into possession at once, Sc occupied for two years, 
but, while continuing in occupation, from time to 
time called on the landlord to fulfil promises which 
the tenant alleged to have been the inducement 
for the contract, & paid rent, but always paid 
it under protest : — Held : these circumstances 


did not amount to such acquiescence as to prevent 
the tenant from ultimately refusing to perform the 
contract, but the payments were to be treated as 
merely made in respect of the actual use Sc occupa- 
tion, & in no other character. 

(2) Misrepresentation whereby one has been 
induced to enter into an agreement, may afford 
a good defence to a suit for specific performance of 
the agreement, although it be not such a clear Sc 
direct misrepresentation as would afford a good 
ground for a suit to set the agreement aside or 
for an action for damages upon it. — L amars v. 
Dixon (1873), L. R. 6 H. L. 414 ; 43 L. J. Ch. 
203 ; 22 W. R. 49, H. L. ; varying 8. 0. sub nom, 
Dixon v. I.uAMARR (1871), 19 W. B. 942. 

AnnotcUionB : — As to (1) Reid. Jones v. Joseph (1918), 87 

L. J. K. B. 510 ; Abram S.S. Co. v. Wostville Shipping 

Co., 11923] A. C. 773. Generally, Mentd. Hembrow v. 

Talbot (1892), 36 Sol. Jo. 712. 

(b) By Tenant, 

631. Lease for lives — Lessee to nominate lives — 
No nomination after date of commencement.] — 

Allen v. Wedgewood (1616), 3 Bulst. 168 ; 
J. Bridg. 39 ; 1 Roll. Rep. 373 ; 81 E. R. 142. 

632. Payment of fine on given day.] — An 
ecclesiastical corpn. is not bound by any agreement, 
unless it can be manifested by deed. Time is of 
the essence of a contract for the granting of a lease 
by such a corpn., where part of the consideration 
is a fine which is to be divded amongst the existing 
members of the corpn. Thus, where the majority 
of the Dean Sc Chapter of Ely accepted a proposal 
for a lease of church property, upon payment of 
a fine on a given day, & signed an entry in the 
corpn. books, of their agreement to grant such 
lease, but the intended lessee failed on the day 
specified to pay the fine, the ct., on a bill filed by 
such intended lessee, refused to decree a specific 
performance of the agreement. — C harter v, Ely 
(Dean) (1834), 7 Sim. 211 ; 4 L. J. Ch. 132 ; 58 
E. R. 817. 

633. Payment of money — & performance of 
rules of society.] — T ro^fter v. Watson (1869), 
L. R. 4 O. P. 434 ; 1 Hop. & Colt. 216 ; 38 L. J. 
C. P. 100 ; 19 L. T. 785 ; 17 W. R. 330. 

634. Lease to nominee of another — Under- 
taking to nominate.] — Pltf. sued for specific per- 
formance of an agreement, alleged to be contained 
in a correspondence with deft., that deft, would 
grant a lease to a nominee of pltf. on behalf of a 
proposed limited co. At the time of the trial 
no co. had been formed, nor had pltf. appointed 
a nominee; — Held: (1) the decree for specific 
performance could not be supported, for that the 
appointment of a nominee to accept the lease was 
a condition precedent, the performance of which 
it was necessary for pltf. to allege in his claim ; 
(2) as to pltf.’s right to damages in the alternative, 
the ct. was of opinion that the correspondence did 
not amount to a concluded aCTeement, & therefore 
the action wholly failed. — -W illiams v, Brisco 
( 1882), 22 Ch. D. 441 ; 48 L. T. 198 ; 31 W. R. 
907, C. A. 

Annotaiuma : — Aa to (1) R«fd. Ellis v. Rogers (1885), 29 

Ch. D, 661 ; Wylson r. Dunn (1887), 34 Ch. D. 569. 

D, On Whose Application decreed. 

635. Assignee of proposed lessee — Covenant 
including assigns.] — B radshaw v. 8utton (1698), 
Colies, 25 ; IE. R. 162, H. L. 


Crichton's, Ltd. v. Green (1915), 80 
W. L. R. 793 ; 8 W. W. R. 224.-^AN. 

PART II. SECT. 8, SUB-SECT. 1.— 

0. (t). 

n. Covenani lo give aecurUy for 


performance of covenants.} — Morphy v, 
SCARTH (1858), 16 U. C. k 48.— CAN. 

o. Covenant to spend money on 
hwiWinflw.}— WiiJLiAMS v. Lanolbt 
(1856), 7 Ip. Jut. 264.— IR. 

p. Covenant to raise dt sdl ore ,] — 


Wayne v, Hcqhan (1890). 9 N. Z. 
L. R. 295.— N.Z. 

q. Covenant lo pay rates.) — 
Merrie V, McKay (1897), 16 N. Z. 
L, R. 124.— N.Z. 
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086. Bankruptcy of lessee — Trustee In 

bankruptcy — On entering into personal covenants.] 

— ^Under an agreement for a lease, containing a 
covenant against alienations, & a proviso for 
re-entry for breach of the covenant, the lessee, 
after having been in possession for many years, 
conveyed all his property to trustees, for the 
benefit of his creditors, & subsequently a 
commission of bkpcy. issued against him, & he 
was found bkpt. On the trial of an ejectment at 
law, it was held that the deed was an act of bkpcy., 
& void, & that it did not operate as a valid assign- 
ment of the lease, & was therefore no forfeiture. 
On a bill by the assignees for the specific perform- 
ance of the agreement, the ct. decreed that the 
assignees were entitled to a lease, according t/o the 
agreement, on personally entering into those 
covenants, which the bkpt., if solvent, would have 
been bound to enter into. — P owell v, Lloyd 
(1828), 2 Y. & J. 372 ; 148 E. R. 962. 

Annotaliona : — Consd. ("rosbio r. Tooko (1833). 1 My. & K. 

431. Refd. Buckland r. Papillon (180(i), 13 L. T. 736. 

637. Assignee capable of performing 

covenants.] — It is no defence to a bill, filed against 
a landlord for specific performance of an agree- 
ment for a farming lease, by a person to whom the 
benefit of the agreement has been assigned, that 
the party with whom the landlord contracted has 
become insolvent, provided tli(' assignee is solvent, 

in a condition to enter into the usual covenants, 
& there is no evidence that the contract was 
entered into upon considerations personal to the 
assignor. — C rosbte v. Tooke (1833), 1 My. & K. 
431 ; 1 Mont. & A. 215, n. ; 2 L. J. Ch. 83 ; 39 
E. R. 745, L. C. 

Annotdiimifi : — Folld. Morgan r. Khodch (1834), 1 M\ . 5: K. 

435. Consd. Buckland r. I'apillon (1806), L, K. 1 K(i. 

477. 

638. .] — Where a landlord agrees 

to ^ant a lease to A. his exors., administrators & 
assigns, upon certain conditions, & A. assigns his 
interest in the contract to B. & then becomes bkpt., 
B., on performing the conditions, has a right to 
enforce the agreement specifically, notwithstanding 
his assignor’s bkpcy. ; & this right is not affected 
by a proviso, that in case of the bkpcy. of A. the 
landlord shall have power to re-enter & sell the 
benefit of the contract & the premises, & hold the 
proceeds, subject to his own claims, for the use of 
A.’s estate. — Morgan v. Rhodes (1834), 1 My. & 
K. 435 ; 1 Mont. A: A. 214 ; 39 E. R. 746, L. C. j 
Annotation .’—‘Retd, Buckland v. Papillon (1866), L. li. 1 

Eq. 477. 

639 . On guaranteeing responsibility of 

assignor.] — Held: (1") the transaction between 
the parties amounted to an agreement, which was j 
in part performed by the continuance of the i 
possession of the tenant after the expiration of the 
lease, & was therefore capable of being enforced 
in a ct. of equity ; (2) the assignee of a contract 
to grant a lease, there being no covenant not to 
assign or the breach of such covenant being waived 
may sustain a bill in equity against the lessor for 
specific performance of the contract, provided he 
guarantee to the lessor the responsibility of the 
assignor. — Dowell v. Dew (1842), 1 V. C. Ch. 
Cas. 345 : 12 L. J. Ch. 158 ; 62 E. R. 918 ; affd, 
(1843), 12 L. J. Ch. p. 164 ; 7 Jur. 117, L. O. 
Annoiaiiontt : — Aa to (1) Consd. Gaa Light & Coke Co. v. 

Towse (1887), 35 Ch. D. 519. Ab to (2) Conid. Buckland 

t». Paplhon (1866), L. H. 1 Eq. 477. Distd. Purchase v. 

Lichfield Brewery Co., [1915j 1 K. B. 184. Generally ^ 

Bentd. Gregory e. Wilson (1852), 9 Hare, 683 ; C’rofts v. 

Middleton (1855), 2 K. & J. 194. 

PART II. SECT. 8, 


640. Lease to lessee void.] — director 

of a CO. cannot enter into a contract with such 
CO. for his own advantage. Wliere, therefore, 
S., a director of a co., had entered into an agree- 
ment to occupy certain refreshment rooms 
at a railway station at a certain rent : — 
Held : (1) he was incompetent to maintain a suit 
for specific performance, against the co. ; & 

(2) any sub-lease made by him of such rooms could 
not be sustained, & bill by sub-lessee dismissed 
with costs. — Flanagan r. (JIreat Western Ry. 
Co. (1868), L. R. 7 Eq. 116 ; 88 L. J. Ch. 117 ; 
19 L. T. 345. 

Ann iaiioi} Generally , Mentd. County Hotel A: Wine Co. 
V. L. & N. W. Hy., [19191 2 K. B. 29. 

641. Proposed lessee under prior agreement — 
As against subsequent lessee — With notice of prior 
agreement.] — A. agrt»ed to take a lease of certain 
lands, but previous to his signing the articles, he 
had notice that B. has a prior agreement for a lease 
of the same lands. A. disregarded thi.s notice, 
Sl procured the lease to be granted to his son : — 
Held : this notice to the father affected the son, & 
the prior agreement being established, he was 
decreed to dfdiver up the possession. — 4 ^ootb r. 
Maimmon (1724), 5 Bio. Pari. Cas. 355 ; 2 E. K. 
727, II. L. 

642. Without notice of prior agree- 

ment.] — Cartwright r. IIoogstoel, No. 361, ante, 

643. Principal --On whose behalf lease nego- 
tiated.] — Taylor v. Salmon, No. 661, poet, 

E. Against Whom decreed, 

644. Heir of Intending lessor.] — The heir is 
sued to make a h‘as(*, for which his (dder brother 
took a fiiKs or to repay ilie fine. The bill prays 
relief against deft, as broUier heir, for that pltf. 
paid to Ids brotlier deceased, a fine of tliirty-four 
pounds for a lease, whf) di(‘d before the same was 
made ; therefore dosinjs ei< her to liave the lease 
made by the heir, or his money again ; tlioreupon 
it is ordered, deft, shall answiT an injunction. — 
Keem V, Mekrr (1579), Cary, 77 ; 21 K. R. 41. 

645. Infant.] — A. having agreed to grant 

a lease to B. died before granting it, leaving an 
infant heir. B. filed a bill against the infant for 
specific performance, which was decreed : — Held: 
each party should bear his own costs. — 1 a)N(H- 
notto V. Morss (1872), 26 L. T. 828. 

646. Assignee of lessor — With notice.] — Jack- 
son’h Cake (1609), Lane, 60 ; 145 E. R. 299. 

647. .] — If a party enters into an 

agreement for a lease & then sells the property, 
the party buying the property with knowledge of 
that agi eement cannot set up his title against the 
pai’ty claiming the benefit of tliat contract, because 
if there had been an equity attaching to the 
property in the owner, the owner is not permitted 
to give a better title to the purchaser with notice, 
than he himself possessed (I^rd Cottenuam, C.). 
— Tulk V, Moxhay (1848), as reported in 1 II. & 
Tw. 105 ; 18 L. J. Ch. 83 ; 13 !>. T. O. 8. 21 ; 
47 E. K. 1345. L. C. 

Aniwtalions : — Mentd. Marker v. Marker (1851), 9 Hare, 1 ; 
Patching V. Dubbirw (1853), Kay. 1 ; Child v. Doufflae 
(1854), Kay, 500 j CoIe« v. Hlni» (1854), 5 Do (1. M. & O. 

1 ; JolmHtonc r. Hall (1856), 2 K. & J. 414 ; JSchlumberfifor 
V. Lister 11860), 6 Jur. N. 8. 1336; Brabant v. Wilson 
(1865), 35 L. J. Q. B. 49 ; Wo«tem v. Macdonuott (1866), 

2 Ch. App. 72 ; Wfiiwn r. Hart (1866), 1 Ch. App. 46.3 ; 
Tulk V. Metropolitan Board of Works (1867), 8 B. ac 8. 777 ; 
norland v. Cook (1868), L. K. 6 Eq. 252 ; Call v. Touler 
(1869), 4 Ch. App. 654 ; Keatoe v, Lyon (_1869), 4 Ch. App. 
hs ; McLean r. McKay (1873), L. It. 6 P. C. 327 ; Leech 
V. 8chwoder (1874), 9 Ch. App. 465, n. ; Aepden t?. Seddon , 

SUB-SECT. 1.— E. 


r. Purchaaer — With notice of tenant's poaaeaaion ,] — Dbapkb v, Holbobn (1874), 24 C. P. 122. 
t. Chrontee of revereion fender compromise of action.] — Rkilly v. Oabntctt (1872), 7 I. R. Eq, 1. IR. 
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Landlord and Tenant. 


Sed, 8. — Erdorcemetit — Remedies for breach: Stib- 
sect. 1, F. (5), (c), <fc id) L ] 

B. B. 26 ; svb nom, Gordon v. Smart, 1 L. J. 
O. 8. Ch. 30. 

6gg, .] — X tenant having violated the 

conditions of an agreement for a lease of a farm, 
under which he had taken possession, the landlord 
brought an ejectment against him, upon a bill 
being filed by the tenant for a specific performance 
of the agreement, & to restrain proceedings at law, 
the ct. refused an injunction, on the ground that 
the tenant had himself violated the agreement. — 
PoRRETT V, Barnes (1823), 2 L. J. O. 8. Oh. 142. 

ggg, Breach of building agreement.] — 

A tenant was in possession of plots of land under 
an agreement for leases to be granted when he 
should have fi^illed certain conditions as to 
building. The intention of the parties was, in 
the view of the ct., that the agreements should 
be regarded as a lease. The conditions were, to 
the landlord’s knowledge, not fulfilled within the 
appointed time, but after that date the landlord 
demanded rent as under the leases, & the tenant 
paid it : — Held : the landlord could not, on re- 
ceiving tJie rent, stipulate that it was received 
“ without prejudice to any breaches of covenant 
made up to that time in the agreement for leases.” 
Conveyancing Act, 1881 (c. 41), s. 14, applies to 
an agreement for a lease of which the tenant is 
entitled, independently of the Act, to demand 
specific performance. — Strong v, Hiringer (1880). 
01 L. T. 470 ; 6 T. L. K. 038. 

AmMaiion Reid. Wonman v. Lyon (1801), GO L. J. Q. B. 

] 223 * 


690. Breach of covenant of agreement — Un- 
husbandllke cultlvatlon.]~~Tenant, having com 
mitted breaches of covenant by waste, treating 
the land in an unhusbandlike manner, etc., nol 
entitled to specific performance of an agreemeni 
for a lease.— H ill v. Barclay (1811), 18 Ves 
66 ; 34 E. R. 238, L. C. 

Anwitaiiims Bracebrldgo r. Buckley (1816), 5 

Prl<w, 200 ; Haro r. Bujvos (1857), W, H. 586 : Coats 

1* ’ fiowHOrv. Colby (1841) 

1 Haro. 100 ; Wulkor v. Jellrt>ys (1842), 1 Haro, 341 

GUT. «76 ; ^ Jlralu (1874), L. K. 18 Kq. 380 ; Finch v 
Underwood (18i*)), 3.3 L. T. 634 ; jlanow r. Iwnaos, 11801 
1 Q. B. 417 ; Howard v. Faiishaue, Ilh05J 2 (^h. 681. 

691. Breach of covenant to be Inserted In lease.] 

—Where there is an agreement for a le^iae, of such 
a nature that, in the usual course, a certain cove- 
nant would be inti*oduced in it, A the intended 
lessee lias done that whicli would bo a breach of 
such covenant, he cannot compel the specific per- 
agi*eement.— Turner v. Lewie 
(1831), 2 Coop. temp. Cott. 215 ; 47 E. R. 1134 ; 
evb nom. Tunno v. Lewis, 1 L. J. Ch 177 
• Covenant to repair.]— A strong case 

18 required to induce the ct. to refuse specitlc per- 
formance of on agreement for a lease uy a land* 
lord, on the ground that the tenant & proposed 
lessee has not altered to tlie conditions which 
would be the subject of covenant on his part ir 
the lease ; but where a tenant, contrary to the 
terms of the draft lease, has neglected to insure 
for eleven years, has allowed tJie premises to gc 
out of rep^ yearly for four years, & has refused 
w permit the lessor or his agents to enter & 
the condition of the premises, after notice to re- 
I^r, the ct. will not, on bill filed by the tenant, 
after notice to quit has been given by the land- 


lord, enforce specific performance of an agreement 
for a lease, notwithstanding a large sum of money 
has been paid out according to the agreement, 
& the premises occupied for upwards of thirty 
years under the agreement. — Gregory v. Wilson 
(1852), 9 Hare, 683 ; 22 L. J. Ch. 169 ; 19 L. T. 
O. S. 102 ; 16 Jur. 804 ; 68 B. B. 687. 

Annotations: — ^Apprvd. Rankin v. Lay (1860), 2 De G. F. 

& J. 66. Consd. CoatBworth v. Johnson (1886), 64 L. T. 

620. Refd. HUls V. Rowlands (1853), 1 W. R. 422 ; 

Parker v. Taswell (1858), 2 Do G. & J. 659 ; Bamford v. 

Creasy (1862), 3 Gifl. 676 ; Ex p. Brain (1874), 22 W. R. 

867 ; Hugrhos v. Met. Ry. (1870), 1 C. P. D. 120. 

693. Breach by underlessee — Involving 

forfeiture of head lease.] — Lewis v. Bond, No. 
1479, post. 

694. Breach uncertain.] — Pain v. Coombs, 

No. 466, ante. 

696. .] — (1) An agreement was made 

between A. & B. that A. should grant to B. a lease 
of a certain farm, upon the same terms as those 
contained in a lease already granted by A. to C., 
& that B. should be at liberty to repair & alter 
the farm buildings, & that A. should find or pay 
for the requisite materials. B. was let into pos- 
session, &. paid rent for some years, but no lease 
was granted. A ultimately he filed a bill for specific 
performance, & an account of & payment for 
materials. A. objected that B. had committed 
breaches of covenant which would have entitled 
A. to determine the lease. The ct. being of 
opinion that it was doubtful whether A. could, 
under the circumstances of the case, have deter- 
mined the lease for breaches of covenant, decreed 
specific performance, but ordered the lease to be 
ante-dated, so that the question might be tried 
at law. 

(2) 'I’hough the claim for materials might be a 
mere money demand, yet as the ct. decreed specific 
performance of the main part of the agreement, 
it had jurisdiction to give relief in respect of this 
claim also. — Lillie v. Legh (1858), 3 I)e G. & 
J. 204 ; 44 E. R. 1247, L. JJ. 

Avnvtahnn : — As to (1) Folld. Rankin v. Lay (ISCO), 2 

Do G. F. & J. 65. 

696 , ,] — A landlord had, in 1827, 

agreed to grant his tenant a lease, but none had 
been granted, though the tenant had been in pos- 
session. On a bill by the tenant for specific per- 
formance, the landlord set up, by way of defence, 
that the tenant had committed waste. 31ie ct. 
directed the lease to be executed antedated, & 
the question of waste to be tried at law. — Poyntz 

V. Fortune (1859), 27 Beav. 393 ; 64 E. R. 154. 

697. .] — Where, in a suit for specific 

perforinance of an agreement for a farming lease, 
there is a conflict of evidence on the question 
whether pltf . has committed breaches of covenant 
which would have created a forfeiture of the lease 
if granted, the ct, will decree specific performance, 
directing the lease to be antedated, so as to enable 
deft, to try the question at law. But such decree 
will not be made unless the conflict of evidence 
leaves it in doubt whether thei^e has been any 
breach which would render it proper to refuse 
specific performance. A breach for that pur- 
pose must be serious & wilful. — Rankin v. Lay 
(I860), 2 De G. F. A J. 65 ; 29 L. J. Ch. 734 ; 8 
L. T. 080 ; 24 J. P. 646 ; 6 Jur. N. S. 686 ; 8 

W. R. 691 ; 45 E. R. 646. L, C. 

AwMtaiion : — Mentd. Morley t. Glayorlng (1860), 29 Beav. 

698* .] — The ct, does not refuse 

specific performance of an agreement to grant a 


tbo ot. will not deoreo a spoclflc pc 
foipauoe • but when there is a dou 
as to whether U^ere has boen any brea^ 


of tlie contract, & the evidence is con- 
flictinff, or the breaches of the aipree- 
ment are nominal, the ot* may make 


a decree leaving reep. to his remedy at 
law.— C artan e. Bury (1860), 10 
1. Ch. R. 387.— m. 
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lease, because of au alleged breach of covenant, 
unJero the breach be clear, but directs the lease 
to ,be antedated, in order that further inquiry 
may be made. — Blackett v. Bates (1866), 2 
Hem. A M. 610 ; 34 L. J. Ch. 616 ; 12 L. T. 844 ; 
11 Jur. N. S. 600 ! 13 W. R. 736 ; 71 E. B. 600 ; 
on appeal, 1 Ch. App. 117, L. C. 

-4»no<a<ijn« Mentd. Wolverhampton & Walsall Uy. t>. 
t:.,* B- >6 Eq. 433; Phipps r. 

Jacluon (1887), 56 L, J. Ch. 550 ; Ryan r. Mutual Tontine 
Westminster Chambers AB«ocn.. [1893) 1 Ch. 116 ; Danu* 
bian Su^ar Factories v. I. R. Comrs.. 11901] 1 K. B. 246. 
699. Breach of covenant In draft lease.] — 
CoATswoRTii r. Johnson, No. 583, ante. 


(c) Breach of Trust, 

700. General ride.] — (l) A lease comprising 
different properties held upon different trusts 
cannot be properly granted unless under very 
special circumstances. 

(2) An agreement by trustees of two properties 
held on different trusts for a mining lease of both 
at a rent of so much per acre worked : — Held : 
a breach of trust <fe specific performance at the 
suit of the trustees refused. — Tojj^on v. Shkard 
(1877), 5 Oh. 1). 19 ; 46 L. J. Ch. 816 ; 36 L. T. 
756 ; 41 J. J>. 423 ; 25 W. K. 667, O. A. 

Annfitiilion :—A$ io (2) Consd. Brown v Peto, [1900] 1 Q. B. 

346. 

Sce^ also,, No. 713, post. 

701. Grant in fraud of power.] — A 

trustee, acting under a power conferred by a private 
Act to grant leases for any term not exceeding 
seventy-five years at the best rout that could be 
obtiiined, & as to copyholds so as not to exceed 
the terra licensed by the lord of the manor, being 
fifty-one years, granted a lease of copyhold land 


of the contract eventually is subject to a possible 
difficulty, how can he turn round & say, 

Although I entered into that contract with you 
knowing of that, still I hold you liable for 
damage ? (Kay, J.).— Gas Light & Coke Co. 

. Towsk (1887), 35 Ch. D. 510 ; 56 L. J. Ch. 889 ; 

I 56 L. T. 002 ; 3 T. L. li. 483, 

702. Exception to rule — Agreement to convey 
greater term than permitted by power -Speciho 
performance pro tanto.j — A tenant for life, with 
I>ower to grant leases for twenty ono years, or 
three lives, agrees to grant a lease for thii'ty- 
one years : — J/efd : he was only bound to grant 
such a lease os is warranted by the power. — 
Byrne r. Acton (1721), 1 Bro. Pari. Cas. 186 ; I 
E. K. 503, U. L. 

703. — Neale r. Mackenzie, 

No. 763, post. 

{(i) Defective Title of Lt'ssor. 
i. ir/uTC Ia'ssov Defendant. 

704. Whether performance decreed Agree* 
ment to grant conditional on lessor's ability — 
Evidence of ability.] —Contract for leasis condi- 
tional on the lessor’s ability to gnint it. Bill 
for spooUlc performance by lessee is pri'inaturo 
if filed before he can show that les*S4)r is able to 
grant the leas(3 ; & in such case pltf. must jmy 
costs. But lessor's acct‘j»taiice of deposit ou pre- 
mium for lease, A subsetiuent iulert*st ou balauee 
sulllcicntly removes th(‘ conditiom so as to entitle 
the le.sseo t4) lih^ his hill, A is so far au estoppel ; 
& con8e<j\u*ntly lessee tiling his bill ufU'r such an 
event ought uot to b(^ ordered to pay costs. -• 
Abbot v. Bj.AIK (1S60), 2 L. 'f. 756; *8 W. It. 
672, L, C. 


to pltfs. for a term of thirty years at an annual 
rent of £30, with a covenant to renew at the end 
of tlie term for anotht*r term of tliirty years at 
the same rent. TJie lease* was settled under the 
sanction of the ct. in proceedings to which the 
trustees some of the beneficiaries were parties. 
Under the agreement for the lease, A b(‘fore the 
lease was made, pltfs. had expended a large sum 
of money in building. The property having im- 
proved in value, £30 was far below the best rent 
that could now be obtained. ITie trustee who 
granted the lease was dead. Before the expira- 
tion of the lease the solr. of pltfs. gave notice in 
writing to the soli's, of the present trustees that 
pltfs. desired to renew, wliich the trustees’ solrs. 
acknowledged ou their belialf. Ultinuitely, the 
trustees refusing to renew, this action was brought 
by pltfs. against the present tioistees, who were 
ai^ exors. of the tnist<‘e who granU*d the lease, 
&> the beneficiaries, claiming specific performance 
of the covenant for renewal, or, in tlie alternative, 
damages: — Held: (1) specific performance could 
not be giantcd, since the rent w as not now the beet 
rent that could be obtained, A it made no differ- 
ence that the lease containing the covenant was 
settled under the sanction of the ct. (2) There 
was no case for relief on the ground of a defect 
in the original lease & there wim no case for 
damages. Qu. : whether the notice of renewal 
to the sobs, of the lessees was a sufficient notice. 

If a man enters knowingly into a contract con- 
»cerning real estate, & for this purpose a contract 
for a lease is, in my opinion, a contract for real 
estate, if he enters into it knowing exactly what 
the title of his vendor is, & that the carrying out 


705. - - - Inability to grant full term Decree 
for part thereof Covenant for further term.] - - 

Under special eireumstane«*'H, pUfs., who had 
entered into an agiM‘(*inent witli fijr a 

lease of thirty-one y«*ai's, \\(*n‘ dt‘en*e(l 1(» aecepl 
a legal lease for twenty-one yeais, A a covenant 
for a further term of Uiu ><*ai«, with comjx'umi- 
tion for th<‘ differenn* in pecuniary valin*. Althougli 
the bill was framed wBh a viiwv Io a different 
relief, y(*t, inasmuch as upon the wliole statement 
of the bill such appeared to he the equity h(*tvveen 
the parties, the cl., in order to avoid future litiga- 
tion, made the decree accordingl v, under the [irayer 
for general relief. — 11 anbury v. Lituheiklo (1833), 
2 My. & K. 029 ; 3 L. J. Ch. 49 ; 39 K. It. 1081. 
Atimitdturntt : Bsfd. Wllnr/n VVlllJaruw (IH »7), 3 Jur. N, 

810. Montd. JorirM t\ Hiultli (1841), I Har» , i.l. 

.] — Sec, also. No. 702, ante, .No. 763, 

post. 

706. Inability to convey all premises 
agreed.] Bauman v, Matthews, No. 8:i9, post. 

707. Money laid out by tenant on 

faith of agreement.] — Where a pei'm^n luvs laid out 
money on the faith of an aCToem<*nt to grant a 
lease of land A furnaces, trio lease to contain 
onerous cMiveiuinls on the part of th<* h*HS4ie, A a 
covenant on the part of the lessor for quiet enjoy- 
ment, a lease in accordance with the agreement 
was ordered U» be execubnl, although the lessor 
had only a title to the surface lands. — Onionh v. 
Cohen (1865), 2 Hem. A M. 354 ; 5 Now Hep. 
460 ; .34 L. J. f ’h. 338 ; 12 L. T. 15 , U Jur. N. B. 
198 ; 13 W. H. 426 ; 71 K. U. 501. 

Annoiitiifm : — Xetttd. Panama Sc Houtli Pacino Tolerant 
CV). V. India Uubbor, Gutta Pereba Sc Tcloirrapti Work« 
Co. (1875), 10 Ch. App. 520, n. 
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701 1. General rule — Orani in frmtd 
of power.}— lixvTon r. McBbidk (1859), 


7 Gr. 288,- CAN. 
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h. WhHher performance decreed - 


InMlUy io ffrarU jxmessian without 
remrriino io litiyaHon .] — Bati>Y r. 
Tyrhku. (1813), 2 Ball Sc B. 358.— 
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Sect, 8. — Enforcement — Retmdies for breach: Sub- 
sect, 1 , F. (d) i. d: ii, je).] 

708. Decree for so much as can be 

granted — Abatement of rent.] — Pltf. offered to 
take a lease of a farm belon^^g to deft, at a rent 
of £600 per annum, specifying in his tender the 
closes which he wished to take, with their acreage, 
which amounted in the whole to 1 ,249 acres. Deft.’s 
agent desired to let only 214 acres with this farm, 
but he accepted pltf.’s offer without looking at 
the acreage included in it. lie had in fact already 
let one of the closes to another person. Another 
tender had been made by a former tenant for the 
same farm, as compromising 236 acres, & deft.’s 
agent admitted in examination that he thought 
pltf. had tendered for the same quantity of land 
as the former tenant. Pltf. commenced an action 
for speciflc performance against deft., & was 
willing to take a lease of the 214 acres at a pro- 
portionately reduced rent : — Held : Deft, must 
grant pltf. a lease of 214 acres at a rent reduced 
from £600, in the proportion of 214 to 235. — 
McKknzie r. IlESKETH (1877). 7 Cli. D. 075 ; 47 
L. J. Ch. 231 ; 38 L. T. 171 ; 26 W. P. 180. 
Annotations .‘—Reid. He Asplnalls & Powoll ’a Oontraci (1880), 

6 T. L. 11.446. Mentd. Pagotv. MarHhall (1884), 48 J. P. 

85. 

709. .] — By an agree- 

ment in writing deft, agreed to grant a lease of 
certain premises to pltfs., as yearly tenants, at 
the rent of £200, with an option to take a h'ase 
for seven, fourteen, or twenty-one years. Pltfs. 
went into possession under tlie agreement, & exer- 
cised their option by asking for a lease for twenty- 
one yeais, when, on examining the title, it was 
for the first time discovered that deft, was only 
entitled to one moiety of the premises, the oth<T 
moiety being vested in her infant son by descent. 
Pltfs. claimed a lease of deft.’s moiety at lialf the 
agreed rent, & damages *. — Held : pltfs. were 
entitled to a lease on these terms, but without 
any inquiry as to damages, as there was no evi- 
dence of damage hitherto sustained. — Bukrow v. 
Bcammell (1881), 19 Oh. 1). 176; 51 L. J. Oh. 
296 ; 45 L. T. 606 ; 46 J. P. 135 ; 30 VV. K. 310. 
Ainiotfii ions Consd. lloxtor r. Pource, 11U()0) 1 C’li. .311. 

Reid. C’liiytoii r. LihhjIi (1889), 41 Cii. D. 108. 

710. Lease by mortgagee — No power to 

lease— No concurrence of mortgagor.] — A mtgee. 
of leaseholds, wiioso nitge. contained no leasing 
power, agreed to grant a lease of the mortgaged 
premises. The intended lessee was aware that 
the intended lessor was only a mtgee., &, though 
tlie ngreemont contained no stipulation to that 
effect, both paities understood that the eoncur- 
j*cnce of the mtgor. was to bo obtained. The 
mtgor., subsequently, refused to concur. TTpon 
a bill by the intended lessee against the mtgee. : — 
Held : bo was not entitled to a specific performance 
of the agreement, though ho offerc^d to take the 
lease without the concurrence of the mtgor. ; & 
the case was not one in w’hich the et. would give 
damages ; but the bill was dismissed without 
costs. <?ii. ; whether the ct. would have enforced 
specific performance even if there liad been no 
understanding as to the concurrence of the mtgor. 
— Franklinski r. Bau. (1864), 33 Beav. 560; 
4 New Rep. 128 ; 34 L. J. Ch. 163 ; 10 L, T. 447 ; 
10 Jur. N. 8. 606 ; 12 W, R. 846 ; 56 E. R. 480. 

711. Waiver of objeetton — Antecedent know- 
ledge of defeot.] — F rankunski r. Ball, No. 710, 
ante. 


ii. Where Lessor Plaintiff. 

712, Whether good defence — Objection to title 
waived by conduct.] — In a suit for the specific 
performance of an agreement to accept a lease, 
the ct., considering deft., the intended lessee, by 
his conduct to have waived all objections to the 
vendor’s title, decreed a speciflc performance of 
the agreement ; & referred it to the master to 
settle the lease. In settling the lease, it became 
necessary, for indentifying the premises, to pro- 
duce before the master the original lease under 
which pltf. was entitled to the property, & from 
which lease it appeared, that the property in ques- 
tion was held, with other property, at one entire 
rent, & under some special covenants, no pro- 
vision with respect to which was made in the agree- 
ment between pltf. & deft. On the hearing, for 
further directions, these facts being brought before 
the ct. in the shape of exceptions to the report : — 
Held : though deft, had, by his conduct, waived 
his right to the production of the lessor’s title, 
yet, as, in the course of the proceedings, it had 
become necessary to produce that title, & that 
production sliowed that a sufficient lease could 
not be made to deft, according to the agreement, 
the ct. would not enforce a specific performance ; 
& the bill was dismissed, but without costs. — 
Warren v. Richardson (1830), 1 You. 1 ; 159 
E. B. 881. 

Annotations : — Expld. Darlinertx>n v. Hamilton (1854), Kay, 
650. Consd. Harnott r. Baker (1875), L. K. 20 Kq. 60; 
Re National Provinrlal Bank of England & Marsh, 11895] 
1 (;h. 190. Refd. cnivo r. Beaumont (1848), 1 Do G. &: 
Hm. 397 ; Simpson v. Sadd (1854), 4 Do G. M. & G. 665 ; 
Shoaid V. Venables (1867). 36 L. J. Oh. 922 ; Best v. 
Hamand (1879), 12 f’h. I). 1. Mentd. Madeley v. Booth, 
(1848), 2 Do (1 bi Sm. 718 ; Uuine v. Bentley (1852), 6 
De G. & Hm. 520 ; Drjsdalo v. Mace (1854), 5 De G. M. 
& G. 103 ; Andrew v. Andrew (1856), 27 L. T. 0. S. 161 ; 

, Turner v. West B^om\^i(‘h Union Grdns. (1860), 9 W. R. 
155 : Osborn v, Osborn (1870), 18 W. R. 421 ; Waddell 
V. Wolfe (1874), L. H. 9 Q B. 515 ; Re Marsh’s Purchase 
(1894), 64 L. J. Ch. 255. 

713, Agreement to lease by trustees for 

sale.] — An agreement by tru.st<‘e8 of a will, 
to grant an underlease of their testator’s leasehold 
property is, prirtid fade, inconsistent with a trust 
for sale of it. There may be, how^evor, circum- 
st^ances to justify the agreement ; but the ct. 
cannot enter into the consideration of those cir- 
cumstances in a suit for specific performance 
between trustees A the underlessee, the cestuis 
que trust not bdng parties to it. — E vans v. Jack- 
son (1830), 8 Sim. 217 ; DonneUy, 147; 0 L, J. 
Ch. 8 ; 69 E. B. 87. 

AntwioJiotis •— Retd, lie Walker & Oaksbott’s Contract, 
I1901J 2 Ch. 383 : lie Judd & Poland & Sketohor’s Con- 
tract, 11900] 1 Ch, 684 ; He Cliaplln 3c SUffordshire 
PottoricB Waterworks Co.’s Contract, [1922] 2 Ch, 824. 
Mentd. He Komnal & Still’s Contract, (19231 1 Ch. 293. 

714, Agreement by tenant for life ultra 

vires — Action by remainderman.] — Lessees of way- 
leaves under a lease granted by a copyhold 
tenant in fee of the land entered into a negotiation 
for a new lease with the tenant for life under the 
lessor’s will, wliich gave the tenant for life power 
of leasing. A correspondence ensued, in the 
course of which the tenant for life offered to grant 
a new lease at a certain rent, which offer was 
accepted by the lessees. The original lease con- 
tained a clause usual, if not universal, in the 
leases in the neighbourhood, giving the lessees the 
option of determining the lease on notice. The 
correspondence respecting the new lease was 

I silent as to the insertion of such a clause, but one 
of the earliest letters alluded to the proposed lease 
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•— ffeW •• V*. — 

might tove understood that such a clause was 
intended to be inserted in the new lease without 
putting a perverse or absurd construction on the 
correspondencet whether such understanding 
was con»ct or incorrect, or was confined or not 
coined to the lessees they ought not to be 
ordered to accept the lease without such a clause ; 
(.i) the tenant for life had not, under the will or 
otherwise, power to grant such a lease, & the 
reversioner, though able to fulfil the agreement, 
was not entitled to demand a specific performance 
of it.—RicKETTS V. Beli. (1847), 1 De Q. & Sm. 
335 ; 10 L. T. O. S. 105 ; 11 Jur. 918 ; 03 E. K. 

XUc70» 

716. Outstanding equlUble Interest in 

third party — Whether release can be Insisted on.] — 

A. agreed to demise certain premises to B. There 
was an outstanding equitable interest vested in 

* Held : B. was bound to accept a demise 
from A, in which C. joined ; A; was not justified 
in insisting on A. obtaining a rtdease from C. in 
order to enable him alone to make a valid demise. 
—Reeves t\ Gill (1838), l Beav. 375 ; 48 E. R. 
985. 

710 , ,] — Specific performance of an 

agreement to take a lease of lands for the purpose 
of a tannery will not be enforced when the pro- 
posed lease contained the usual covenant against 
carrying on noxious trades, althougli defts. had 
represent'Od that they v ore about to conduct 
their business in a way wliich could not be open 
to objection on that score. ^Vllere it appears 
from the bill that pltf. is unable, from causes 
wliich he cannot control, to make a good title, a 
demurrer will be allowed, & pltf. will not be per- 
mitted to bring the cause to a hearing on the chance 
that he may by that time, or before certificate, 
be enabled io sue deft. — Reeves v. Greenwich 
Tanning (Jo., Ltd. (1864), 2 Hem. & M, 64 ; 71 
E. R. 380. 

717 , Defendant’s refusal grounded on 

frivolous objections.] — If a pai’ty agrees to let an 
estate, & tiles a bill for the specific performance 
of the agreement, it will be dismissed, with costs, 
if, in the course of tlie suit, it should appear that 
the intended lessor had a defective title : even 


named, i^oe lives might tlien have been namedp 
which might have dropped by time, yet It is 
clear that the parties were going on as it the one 
had been entiUed to performance, dc the other 
had been bound to penorm ; so there seems to 
have been a mutual default. I have said these 
few words, because 1 am anxious that this should 
not be undemtood as a decision, that under such 
an agreement as this, a party nu^ lay by as long 
as he pleases, & then apply with effect for a specihc 
performance. It is only on the particular cir- 
cumstances of the case, taking it out of a general 
rule, that the decision is founded (Lord Eldon, 0.), 
— Kensington (Lord) v. Phillii^ (1817), 6 Dow, 
G1 ; 3 E. R. 1253, II. L. 

CoiUid, ITItchiuxl r. Dvcy (1820). I Joo. Si 

719 , Delay by tenant — Capable of being 

explained.] — A. conveyed, or assigned his interest 
in lauds U> B. in consideration, among other things, 
that B. should make or give a lease back again 
to A. of a lialf or portion of the lands, in con- 
sideration also of a loan of JC2t)0 by B. to A. B. 
covenants to t‘xecute tlie lipase accordingly, sub- 
ject to the i*epayment of the £200 for wliich U. 
had a judgment. No leasii w^as actually made, 
but A. remained in possession of liis portion upon 
his equitable title. B. lent further sums of money 
to A. & obtained judgmentH for those sums, Sc 
then convoyed the lands, Sc assigned the judgments 
to V. (\ issued writs of fl. fa, on the judgments. 
Sc in 1781, piociired a sale by the sherilT of A.’s 
equitable interest ; Sc on ej<‘ct merit brought on 
the demises of th<* puirhaser, A of (\, A. was turned 
out of possession. A. in 1782 tiled his bill In 
Chancery for relUd, (k <*,vecution of a h'ase to him 
according to the agivemcmt, but from embarrass- 
ment in his circumstaniM^H, did not further pi*o- 
secutc the suit till 1801. No stqis wer<^ taken 
between 1782 Sc 1801 t/o diKiniss the bill. In 1808 
the bill was dismism^d below. The decree of dis- 
missal was revemed by the House of Ivords, be- 
cause the right to a suit in equity was not a proper 
subject of sah* by the slKMifr under a fi. fa. Sc the 
sale was a nullitv ; &, the delay in prosi'cuting 
tlie suit was well account^'d for-, Sc m* sUms were 
taken to dismiss the bill ; at any rat<^, tire right 


though the objections on which the refusal t/O take 
the lease was grounded, W(‘i*c frivolous Sc untenabh*. 
— Baskcomb V , Phillips (1869), 29 1^. J. Ch. 380 ; 
1 L. T. 288 ; 6 Jur. N. S. 363. 

(c) Delay, 

718. Whether good defence — General rule.] — 

Agi'eement in writing in 1880, between A, Sc B. for 
a lease to B. of a farm belonging to A., for thr<*e 
lives generally, no particular lives being named. 
C. purchased the farm from A., subject to the agree- 
ment, Sc received rent from B., who occui)iea the 
farm under the agreement till 1808, when B. dis- 
continued the payment of rent, because C., wdio 
had not seen the oCTeement till 1807, th(?n n*fu 8 od 
to perform it. Bill by B. in 1800, for a specific 
performance, naming the lives of three of the 
tenant's children, Sc decreed accordingly in the 
ct. below ; Sc the decree aHirmed in the House of 
Lords, with some variations respecting the perform- 
ance of previous conditions by the tenant. 

The ^tate was purchased subject to the agree- 
ment ; Sc the equity of the case is, that the agree- 


lo the lease did not rest merely on the c*ov(*nant 
by the landlord to make it, but was part of the 
cx>risideration of that couveyaiico or ivssignruent 
by whi(;h the landlord liimstdf acquired his title, 
Ther(‘fore the principle of delay did not apply, Sc 
A. was Htill entitled to have his lefiw’ execuUid in 
terms of the contract ; Sc Jiod his relief in equity, 
without the ne<’<\s.sity of resoiiing for w 

the ct,, out of which the ft. fa. iHsued. — Moork r. 
Blake (1816), 4 How, 230 ; 3 K. H. 1147, H L. 

720. Two years’ delay.] — Bill by a 

lessee fur the specific performance of an agreomont 
for a lefise dismissed, \>(*cau 8 e it was not filed until 
more tlian two years afW deft, lia/l given notice 
:o pltf. of his intfiution not to jwrform the con- 
tract on account of the latUjr not having fulllllod 
it on his part. — Heaphy v. Hill (1824), 2 Him. 
Sc Ht. 29 ; 57 E, U. 255. 

AnrujtfUiim* •—Bald. Walker Jellrt'y* (1842), t Hare, 

341 ; PurkJri r. ThemJU (1852), 10 Boav. 60; Hliarp t. 

MJllisan (I860). 22 Bcav. 606. 

721, Btlnlng lease.] — Lands 

w^ere conveyed to a trustee, in trust to grant a 
lease of the mines under the same to certain 


ment should have been made good at the time of persons for forty-two years, &, at the request of 
the purchase ; Sc though it is objected that the the lessees, made at any tln^ thereafter, to grant 
naimng of the lives now renders the performance a further lease of the same mines for twenty-one 
a different thing, which is the case, m>m what it years, to commence at the expiration of the first 
would have been if the lives bad been originally term ; the first lease to contain a covenant for 
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Sect. 8. — Enjorcement — Remedies fof breach: Sub- 
se^.hF. ie)Af)Ag)<S^{h).] 
renewal for the second term. The lease of forty- 
two years was made accordingly. Shortly before 
the expiration of the first term, the lessees applied 
for the renewal, which was refused. No proceed- 
ings were taken to enforce the performance of the 
covenant or trust for upwards of two years after 
the refusal : — Held : so far as the title to renewal 
depended on the covenant, the delay or acqui- 
escence would be a defence in equity. Sefnble : 
tlio lessees had an equitable interest in the trust, 
which would not be divested by the delay alone, 
but the lessees, in support of their title to a decree 
for performance of the trust, must show that they 
had, by performing the covenants on their part, 
paid the price for which, on the instruments, the 
lessors had stipulated. The performance of the 
covenants by the lessees being doubtful, & the 
lessees declining to try issues as to that fact, the 
bill was dismissed with costs. — W alkp:ii v. Jef- 
freys (1842), 1 Hare, 341; 11 L. J. Ch. 209; 
0 Jur. 330 ; 00 E. K. 1064. 

AnrwUtiiims : — Conid. Wateon v. (^liarleKworth, [1905] 1 

K. B. 74. Refd. Parkin v. Thorold (1862), 16 Beav. 69 ; 

Macbrj'do v. WeekcH (1850), 22 Boav. 633. Hentd. 

Klnibor v. Ensworlh (1842), 1 Haio, 293 ; Houthcomb v. 

Kxcdoi (Bp.) r ’ ‘ 

41 h. T. 74 2. 

722. Five months’ delay — After 

repudiation of agreement by landlord.] — Pltf. filed 
a bill for specific performance of a contract to lease 
certain coal mines to him. Tlie contract was 
entered into in F(*b. 1872. 'Inhere was delay in 
completion, not, liowever, os far as appeared, 
attributable to pltf. In Sept. 1872, deft, gave 
notice that he would rescind the contract unless 
pltf. complied with cert-ain requisitions witliin 
fourteen days, & on Oct. 20, 1872, he stated Ids 
irdention of abiding by that notice. The bill was 
filed on Apr. 2, 1873. A demurrer allowed on 
fho ground that, the notice having put the parties 
at ami’s length, ijltf. had been guilty of unreason- 
able delay in taking proceedings. — H uxham v. 
Llkwejj.yn (1873), 28 L. T. 577 ; 21 W. R. 670, 
L. C. ; subneavcnl 'proceedings^ 21 W. R. 700. 

Refd. CUupbrook v. BlchardHon (1874), 23 

W H 61. 

723. Nineteen years’ delay.] — In 

1855 A. agivi'd with H. th,at “ in the event of B. 
marrying his daughter,” ho would grant him a 
uiiK^I y-nine years’ lease of a shop, at C. ** should he 
at any time require it ” at a rent of £30 per annum, 
B. was let into possession of the shop & married 
A.’s daughtcT & duly paid the rent to A. & his 
assigns until Mar. 1874, when his then landlord 
gave him notice to (juit. On a bill filed for specific 
erfomiance of the agreement : — Held : B. by 
is laches <fe his acts had precluded himself from 
the I'clief to which he might have been entitled. 
— Davenport v. Waijcer (1876), 84 L. T. 168. 

Avnotation : — Apld. Powls r. Dyuevor (1877), 36 L. T. 940. 

724. Thirty-two years’ delay.] — The 

fixed rule of equity that specific performance of 
tin agreement for a lease will not be granted aiter 
long lapse of time will not be relaxed merely on 


account of pt^ession & payment of rent during 
the whole of such time. 

In 1884 pltf. verbally agreed with the agent of 
a predecessor in title of D., to build a shop, & hold 
the same on lease at a rent of 5e. per annum. Pltf. 
built the shop & occupied & paid rent for it up to 
action brought, but no lease was executed, nor 
were negotiations for a lease had. In 1876 pltf, 
sued D. for specific performance : — Held : specific 
performance ought not to be decreed. — Powis v. 
Dynevor (Lord) (1877), 35 L. T. 940. 

726. Tenant In possession.] — 

Hersey V. Giblett, No. 447, ante. 

726. Payment of rent.] — 

Sh\rp V. Milligan, No. 669, ante. 

727. Delay by landlord — Delay In making 

out title — & giving possession.] — Bill for the 
specific performance of an agreement to take a 
lease, for forty-two years, of iron & coal mines & 
machinery, for the purpose of trade, dismissed on 
account of delay on the part of the lessor to make 
out his title, « to give possession at the time 
stipulated in the agreement. — Parker v. Frith 
(1819), 1 Sim. & St. 199 ; 67 E. R. 80. 

^ nw o/a/iort DiBtd. Macbryde v. Weekos (1856), 22 Bcav. 

633. 

728. Where time of essence of con- 

tract — IVUning lease.] — In contracts for the lease 
of working mines, time, though not named, is, 
from the tiuctuaiing nature of the property, con- 
sidered as of the essence of the contract, Sl the 
intended lessee may therefore fix a reasonable time 
for completion, on the lessor’s default, may 
rescind the contract. 

A. on Oct. 4, contracted to grant a mining lease 
to B., & no time was mentioned for completion. 
On Dec. 10, B. gave notice to A. that unless he 
completed the contract within a month, he would 
rescind the contract : — Held : on A.’s default, B. 
was justified in giving the notice, the time was 
reasonable, & a bill by A. for specific performance 
was dismissed with costs, although there were 
matters essential for the completion, which did not 
depend on A. but on third parties. 

A purchaser, offering to perform his part of a 
contract, required, by notice, the vendor to com- 
plete within a month : — Held : the purchaser 
could not afterwards set up, as a defence to suit for 
specific performance, misrepresentation of the 
vendor, of which he was aware ut the time of giving 
the notice. 

A. agreed to grant a lease to B. After consider- 
able delay on the part of A., B. gave A. notice, 
that unless he completed within a month, he would 
rescind the contract. The day before the expira- 
tion of the time thus limited, A. forwarded to B. 
the drafts, but he furnished no abstract nor showed 
that he was in a situation to complete. B. 
i*escinded the contract ; — Held : it was effectual, & 
the ct. dismissed A.’s bill for specified performance 
with costs. — Macbryde v. Weekes (1856), 22 
Boav. 633 ; 28 L. T. O. S. 135 ; 2 Jur. N. S. 918 ; 
62 E. R. 1214. 

.—Expld. Green v, Sovtn (1879), 41 L. T. 721. 

Re!d. 8Uckney v. Keeble. 11916J A. C. 386. 
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725 1. Whether good defence — DeHay 
hy tenant — Tenant in posseeMon.h—' 
Delay Ib no bar to a claim (or speciflo 
performance of an aFreemont for a 
loose whore the lossee haa already boon 
in BulMtontial enjoyment of what he Ib 
entitled to.— ainrn r. Hitohib (1) 
(1919). 15 Taa. L. It 60.— AUS. 

725 11. — Oaatan r. 

Bury (1800), 10 1. Ch. R. 387.— IR. 


I, Suoeegumt agree- 

meni to reduce ren(.J — A landlord filed 
a bill for the apeoiflo performance 
of a contract to accept a lease at 
the rent mentioned in Che agreement, 
but which had l»een afterwards, by 

g arol. reduced ; & at the bar be under- 
3ok to execute a lease at the reduced 
rent. The ct. decreed aooordlngly. — 
Olarkk V. Moore (1844), 1 Jo. 5c Lat. 
723.— IR. 

m, Delay hy landlord .] — 

Speoiflo execution of a contract to grant 


a lease decreed, the contract having 
been performed in all respoetb, save 
the execution of the lease ; & time, 11 
of the essence of the contract, not 
being the ground noon whicii the land- 
lord refused, out of ot.. to execute the 
lease. — Burkk v. Smtth (1846). S Jo. 
&Lat 193.— IR. 

n. Z>ase for lives renew- 

able for ever — Ignorance of death of 
Iasi life.} — landlord's ignotanoe of 
the death of the last life In a lease 
renewable for ever displaces the pre- 
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mr' possesMon— Payment 

“n m lul in J»ly. 18S7, of a 

under which by assignment he was in 
property, B. signed an agreement to 
. from A. a new lease for thirty-one years, 
reserved by the old lease, 
& payment of £600 on the day fixed for the com- 

interest if the lease 
^ouJd not be completed on the day fixed. A draft 
lease w^ ^nt to B. for his approval but was not 
returned & no steps were taken by A. to press 
for completion. B. lemained in possession & 
paid rent, but no payment of the £600 or interest 
was ever made or demanded. In 1871 A. died. 

representative : — 
; as B.’s possession & payment of rent must 
pe referred to the new agreement, & not to a hold- 
ing over after the expiration of the former lease, 
tne lapse of time did not operate as a bar to specific 
p^formance, which was accordingly decreed, with 
interest on the £600 from Aug. 1, 1857 .— vShep- 
HEARD V, Walker (1876), L. R. 20 Eq. 659 ; 44 
E. J. Ch. 648 ; 33 L. T. 47 ; 23 W. R. 903 ; suh- 
sequerd proceedings (1876), 34 L. T. 230. 

Jrui^admts : — Distd. l>nvenport t?. Walker ( 1870 ), 34 L. T. 
JLH ; Powlfl V. D> never ( 1877 ). 35 L. T. » 40 . 

730. 1 — Powi8 V, 

Dynevor (Lord), No. 724, ante. 

731. Delay acquiesced in by both parties.] 

—Kensington (Lord) v. Phillips, No. 718, ante. 


( f ) Expiration of Term. 

732. Determination by notice — According to 
proviso in agreement.] — Bill for specific i»erform- 
ance of a contract to make a lease to deft, dis- 
missed ; pltf. having after answer given a notice 
to quit according to a proviso for determining the 
lease.— Western v. Picurin (1814), 3 Ves. & B. 
197 ; 35 E. R. 453 ; sub rwm. Weston v. Pimm, 
I Swan. 225, n. 

ylnnofolwn .—Distd. Wilkinson r. Torkingrton (1837), 2 
y. &C. Kx. 726. 

733. Expiration by effluxion of time.]— vSpecific 
performance refused of an agi*eement to grant a 
lease for a term expired before the luiaring of the 
cause, tlie acts of waste committed during the 
possession of the premises not entitling pltf., in 
an action on the covenants to be inserted in the 
lease, to more than nominal damages. — Nesbitt 
V. Meyer (1818), 1 Swan. 223 ; 1 Wils. C7i, 97 ; 
36 E. R. 366. 

Amxotalions : — Distd. Wilkinson r. Torkinjrton (1837), 2 
Y. & 0. Ex. 726. Consd. Waltors v. Northern Coal 
Minlnif Co. (1855), 5 De (1. M. & O. 629. FoUd. Do Brassuo 
Martyn (1863), 2 New Rep. 612. Reid. Mundy r. JoUfTe 
0839), 9 L. J. Ch. 95 ; Lavery r. Pursscll (1888), 4 T. L. 11. 

734. .] — Wilkinson v. Torkington, No. 

857, post. 

785. .1 — Tile case must be very special 

indeed which should induce the ct. to decree 
specific performance of an agreement for a lease 
after tlie stipulated term has expired. 

In 1841 a long lease of a cool mine, pursuant to 
an agreement W'as made by O. to a trustee for a 
joint stock co., at a certain fixed rent, A; a taleage 
rent ; the lease was determinable every third 
year, upon the lessee giving a vear’s notice. The 
CO. worked the mine for a short time, then 
ceased to work it. The co. was ordered to be wound I 


up in 1860, & ih 1852 iheoffleial manager, protesting 
sgainst the validity of the lease as binding the co., 
|»ve notice to terminate It the following year. 
Upon bill filed in 1853 by the party claiming under 
O. against the co., seeking to have it declared that 
wn years* arrears of rent formed an equitable debt 
from the co., &; that tlie co. were boimd to make 
^nmensation for all breaches of covenant : — 
Held : looking at the bill as a bill for specific per- 
formance of an agroomeni to take the lease, no 
relief in the natui*e of specific porformunco could 
be granted, pltf. not having taken any steps mdil 
just before the expiration of the term.— Walters 
r. Northern Coal Mining Co. (1855), 5 Do U. M. 

D. 629 ; 25 L. J. Ch. 033 ; 26 L. T. O. 8. 167 ; 
2 Jur. N. 8. 1 ; 4 W. R. 140 ; 43 K. R. 1015, L. C, 
Apld. Do r. Martyn (1863). 2 No>\ 

Hop. 512. Refd. outsort r, (1912), 56 Sol. Jo, 363. 

Mentd. t'ox r. UiKhop (18.57), 8 Do G. M. A G. 816 ; /v< 

Moya) British Bank, EV p. Walton, h'x p, iiuo (18.5)), 

20 L. ,1. Ch. 645 : Wrifrht r. Pitt (1876). L. U. 12 Kq. 

408 ; Hainofro r. Womack, 11900) 1 t). B, 116. 

736. .] — Pltf. being entiflod to Hperiflc 

peiformance of an agmunent for a lease of a liouse 
for a short term, filed a bill to enforce his right, but 
allowed llu* t<‘rni to run out befun^ the cauHC was 
hoard ; the bill also prayi‘d damages. The et. 
i*efu8ed to decive sptadfie performaiw'e, or to awartl 
damages, but ordered the deptwit jiaid on Uu‘ sign- 
ing of the agre<*ment to b<‘ nd timed to pltf. Pltf. 
in such a ease ought to ai)ply U) tlie et. to have his 
cause ad vanned.-— De Hhahhao r. Mautyn (1863), 2 
New Rep. 512 ; 9 L, T. 287 ; 27 J. P. 742 ; U 
W. R. 1020. 

AnnoUihan Reid. Leser r. K(»lll('‘r, 11901] 1 < li 543. 

( q ) Forfeiinre involved by ( Irani nf Lensv . 

737. Lease of copyhold for twenty-one years- 
No evidence as to forfeiture,] - Agreement to grant 
a lease of cop>h()UI prenuR(‘H for twenty-ono years, 
k> to jHit the same in mjiair, then' being tio evidence 
that to grant such least* would work a forfeituns 
or that a licence of the lord could md bt* obUiined. 
Decreed to be specifically p(‘i formed. Though 
the ct. will not ordinarily decree speriflo perform- 
ance of an agreement to repair, it is tlie habit of the 
ct. to deeife specific performance agMainents 
involving flie execution of h*aM*s, or otlier inslru- 
ments conLuning covenants to iei>air.- Paxton 
V. Newton (1854), 2 Sm. A (i. 437 ; 65 K. R. 476. 

738. Forfeiture arising from conduct of 
defendant — Independent of contract.) -The cl. 
will not refuse Hj>e(*itie jh*i foirnance of a contiat't 
as against a lessee, upon the mere ground that he 
will themby incur a forfeiture of hi.s leuM*, but will 
look L) the circumstances whieli give rise to the 
danger of forfeiture ; & if it finds that tlie danger 
orist’s out; of cireumstances independent of the 
contract, 4: by reason of tlie conduct of tlie i<*Hsee, 
the ct. will decree sjieeific la'i-forin/uice, k leave the 
leasee to suffer the ronsequences. -IIELLINO v. 
LumleY (1858), 3 De G. <k J. 493 ; 28 li. .1. Ch, 
249 ; 33 L. T. O. K. 18 ; 23 J. P. 3,56 ; 5 .Jur. N. 8. 
301 ; 7 W. R, 152 ; 41 K. K. 1358, L. JJ. 

Antu/frUp/n ; Refd. Wlllniod r. Barbei (IRHOI, 15 <'h. D, 96, 

( h ) Hardship . 

See , generally , Specihc Perform A nc’ is. 

739. General rule.] — Ely (Dean k Chapter) 


flumptloQ of laehe« by him. — W ard v. 
M'Robrbtb (1890), 26 li. R. Ir. 224.— 


o. Conduct amounting to 

abandonmetU. J — Speedfle perfomuuioe of 
an agreement refoied* the party seetdiig 
performance having been held under 
the olronmetanoes to have abandoned 


the contract. — GAimETT v. Bks- 
BOROUOH (Eakl) <1830), 2 Dr. & Wal. 
441.— m. 

PART U. SECT. S, SUB-SECT. I.- 
F. (f), 

7S8 1. Expiration by effluxion of 
Caixaqhan v. v%rtm (1840), 


2 1. Eq. It. 390.— IR. 

73811, .1 — TIalton V. Barky 

(1860), 12 Ir. Jur. 271.— IR. 

PART 11. SECT. 8, SUB-SECT. 1.- 

r. (h). 

739 I. General rule . }- The ct. Is not 
bound to enloroe a bargain which 
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Sect* 8. — Enforcement — Remedies for breach: Svb- 
sect 1, F, jh), ji) (j),] 

V. Steward (1740), Barn. Ch. 170 ; 2 Atk. 44 ; 
27 B. R. 600, L. 0. 

Annotation Mentd. Robinson v. Duloep Singh (1879), 11 

CJll* I)# 7HS, 

740. .] — ^Hbxter V, Pearce, No. 684 , ante* 

741. Underlessee ignorant of covenants in head- 
lease — Possession taken — Repairs by landlord,] — 

In an agreement to take a lease, the landlord was 
to put the premises in repair. The tenant took 
possession, k on his application the repairs were 
made after delay. A lease was then tendered, con- 
taining certain covenants in the landlord’s lease : 
— Held : the delay in doing the repairs, & the 
tenant’s previous ignorance of the covenants, 
would not excuse him from accepting the lease. — 
Nash v. Cochrane (1839), 3 Jur. 973, L. C. 

742. Premises out of repair — Knowledge of 
lessee.] — Deft, agreed to take from pltf. a lease of 
a house, the walls of which were cracked & eighteen 
inches out of the perpendicular. Pltf. executed 
extensive repairs according to a specification drawn 
up by deft. While the repairs were going on the 
district surveyor told deft, that the wsdls were 
unsafe ; but notwithstanding this, deft., after 
communicating with pltf., allowed the repairs to 
continue & aftc'rwards entered into possession. 
Deft, subsequently rect^rved notice from the same 
surveyor, that in con8(‘quence of certain altera- 
tions which were being made to the adjoining house, 
it was no longer safe to remain in the house 
occupied by him, & he thereupon left, & delivered 
up the keys to pltf., which i)ltf. returned. Pltf. 
was afterwards obliged to pull down & rebuild the 
party wall. Pltf. filed his biU for the specific 
performance of the agreement to take a lease, 

the ct. made a dt'cree accordingly. — Cook v, 
Waxjoh (1860), 2 L. T. 784, L. C. 

748. Repairing lease — House delivered In 
defective repair — Undue burden on tenant.] — A. 
agreed to take from B. a lease of on unlinislied 
house, containing covenants on the part of A. to 
repair & keep in repair, B. agreed to finish the 
house. The ct. declined compelling A. to take the 
lease, the liouse having beim finished in such a 
defective manner ns to make it unreasonable. — 
Thjdehley r. CJ.ARK80N (1802), 30 Beav. 419: 
31 L. J. Ch. 302 ; 0 L. T. 98 j 20 J. P. 270 ; 8 
Jur. N. S. 103 ; 10 W. K. 328 ; 54 B. H. 951. 
Annniidions O^toid r. Piovaiid ( 1808 ), L. Ji. 2 

Honibruw r. Tolbot (1892), 3(5 8ol. Jo, 712. 

Reid. Thorley v (JloHhop (1870). 34 L. T. 109. 

744. Covenant not to assign without licence— 
Excessive consideration demanded by lessor.] — 

Hilton r. Tipper, No. 803 , post, 

(f) lllcgaViiy, 

745. Statutory Illegality — Covenant to renew 
—Lease granted before disabling statute.]— Betes- 
WORTH V, St. Paul’s (Dean) (1728), 1 Bro. Pari. 
Cas. 240 ; Cas. temp. King, 00 ; 2 Bq. Cas. Abr. 
20 ; 1 B. R. 541, II. L. 

Ttillbv r. Official Receiver (1888). 13 

App. ( ttH. 623. Mentd. Moorti V. trench (1875), 34 L. T. 

Agreement to lease at less than best 
rent — Mining lease.] — Carne r. Mitchell, No. 
751, post 


747. Objection not raised at hearing — 

Taken subsequently to grant of decree.] — Where 
one of the terms of an agreement for a lease by a 
rector of globe lands was, that the rent should be 
payable half-yearly, instead of quarterly, as 
prescribed by the enacting statute, & a decree for 
a specific performance of the agreement had been 
made, no question having been raised by the lessee 
on this ground, but the objection was afterwards 
raised in chambers : — Held : the ct. could not alter 
the stipulation so as to render it consistent with 
the statute, & notwithstanding the decree made for 
specific performance, the ct. could not dispense 
with compliance with the stipulations of the Act, 
or compel deft, to take the lease with a reservation 
of the rent half-yearly. Semhle : in such a case 
the proper course is to dismiss the bill without 
costs. — Jenkins v. Green (No. 2) (1859), 27 Beav. 
440 ; 28 L. J. Ch. 820 ; 33 L. T. O. 8. 24 ; 23 

J. P. 277 ; 5 Jur. N. 8. 304 ; 7 W. R. 304 ; 54 
E. R. 173 ; subsequent proceedings^ 28 Beav. 87 ; 
sub nom. Green v. Jenkins (1860), 1 De G. F. 
& J. 454, L. C. & L. J J. 

748. Agreement In ignorance of disabling 

statute.] — In Jan. deft, offered for sale by public 
auction certain cottage pi'opeities upon the terms 
that the purchaser of each cottage lot should have 
the right to have granted to him a lease thereof 
for ninety-nine years from Feb. 22, 1916, at a 
nominal yearly rent varying from 15s. to £1, <&; 
accoidmg to a fonn of lease set forth in the 
particulars of sale. At the auction B. became the 
purchaser of one of the lots, a ninety-nine years* 
lease of a cottage, at the price or premium of £55 
& at a rent of £1 per annum ; A D. became the 
purchaser of another lot, a similar lease of a cottage 
then in his own occupation, at the price or premium 
of £57 lOs., <k at the same yearly rent. The cottages 
were put up for sale by deft, in ignorance of the 
passing of 5 <fc 6 Geo. 5, c. 97, which received the 
Royal assent on Dec. 23, 1915. On becoming 
aware of the passing of the Act deft, declined to 
complete, & thereupon D. & K. commenced 
actions for specific performance of their contracts. 
No possession had been taken by cither R. or D. 
under tlie contracts. It was clear that both the 
cottages were dwelling-houses to which the Act 
applied, A that the purchase money, if paid, would 
be a “ premium ” within the meaning of sect. 1, 
sub-sect. 2, of the Act : — Held : notwithstanding 
that the term to he granted was ninety-nine years, 
the leases would create tenancies within the 
Act, & the payments therefore of the sums for 
which R. & D. had purchased their cottages were 
premiums wliich deft, was prohibited by sect. 1, 
sub-sect. 2, from retaining ; the agreements 
to pay the premiums being illegal, & no possession 
having been taken under the contracts by either 

K. or 1)., deft, w^as entitled to be relieved altogether 
from tlje contracts upon repaying to R. & D. all 
moneys he had received under them. — Rees v. 
Bute (Marquis), Davies v. Bute (Marquis), 
[1916] 2 rii. 64 ; 85 L. J. Ch. 421 : 114 L. T. 1029 ; 
32 T. L. H. 425 ; 60 Sol. Jo. 528. 

749. Immorality — Letting flat to kept woman.] 
— Pltf. by his agent let a flat to deft, for a term of 
three years. The agent knew that deft, was the 
mistress of a certain man, & he assumed that the 


would work groat hartlshlp on deft.- 
elT— (1912), 16 C. L. h 


PART II. SECT. 8, SUB-SECT. 1.— 
F. (I), 

P. 8UUutory ilUgalUy — Inknt of 


parlies unobjectionable .] — When the 
plain Intent of an aerreement Is un- 
objectionable, speoiSc performance will 
be decreed according to that Intent, 
though itfi terms were oontrary to a 
BUtute;— D aly e. Duooan (1839), 1 
I Kq. a. 811.— IR. 
q Agreement partlg illegal,] — Reap., 


the holder of certain conditionally 
purchased & conditionally leased 
lands, entered into an agreement to 
lease to applt. the lands so hold : — 
If eld : even if the agreement were un- 
lawful or Invalid or incapable of 
enforcement as to the conditional lease, 
applt. would have been entitled to 
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j^nt would come tJbu^ough her beizi^ a kept woman 
& would come from the man whose mistrc^ she 
was ; & he knew that the man went constantly 
to the flat to viwt her. After the expiration of the 
term deft, continued as tenant from year to year. 
In an action to recover the rent : — Held : as the 
flat was let for an immoral purpose pltf . was not 
entitled to recover. 

If a woman takes a house in order to live in it 
as the mistress of a man & to use it for that pur- 
pose, & the landlord at the time when the lease is 
executed knows that it is taken for that purpose, 
the landlord cannot recover the rent, lie could 
not obtain specific performance of an agreement 
for a lease in such a case, nor could he sue upon it, 
as the law will not allow a contract which is tainted 
with immorality to be enforced (Huc kniij., J.). — 
Upfill V. Wright, fl911] 1 K. B. 50(i ; 80 L. J. 

K. B. 254 ; 103 L. T. 834 ; 27 T. L. R. 100 ; 55 
8oI. Jo. 189, D. C. 

(j) ImposaihUHy of Perfonnnnce. 

750. Premises destroyed by fire — After possession 
taken.] — Where appit. had entered inf-o a contra<-t 
to demise certain iiremises for a term to respa., 

previously to the commencement of the term to 
repair the old premises, A: build a new waiehouse ; 
k, lesps. enteied accordingly at the day agi‘t‘e<l 
upon, but before appit. had completed the building 
k repairs, k Ix'foie the lease was executed ; k a 
fire soon after destroyed the premises //c/d : 
resps. were not bound to execute a lens(‘ k rebuild 
the destroyed premises, appit, not Jiaving com- 
pleted his contract, k till such completion the 
premises were at lus ri.sk. 

In ordinary cases of absolute k unconditional 
contracts the risk is tin* risk of the purchaser, 
because tliat which is the subject of the risk is in 
equity considered to be the j)roperiy of the pur- 
chaser. But treating the contract to take a lease 
as a contract to purchase, the warehouse was never 
in that sense, purcluised by the lessees until it 
was completed by the les.sor ; k until that had 
been done thercfor<s it was not the pi'operty of 
the lessees. They had never contract<xl to take 
an imtinished warehouse, they had never engaged 
to do any repairs, or to accept or to restore any 
untinished or dilapidated buildings.— Cgi^nter 
V. Macphersox (1845), 5 Moo. P. V, (’, H3 ; 4 

L. T. O. H. 449 ; 13 E. R. 421, P. C. 

761. Present impossibility — Power subsequently 
acquired.] — This bill uas filed for the purpose 
of enforcing a contract for a lease of mines, at a 
rent of one-lift (‘cnth of the minerals obtained. 
Deft, had subsequently granted a lease* to eiiiotber 
party at the same rent. The bill chargexi, that, 
under an Aet of Parliament, it was direcDxl that 
the best rent should be obtained by the ner of 
the mines, k altliough one-lift eenth was a fair rent 
when pltf.’s contract was entered into, that after- 
wards the mines having become more valuable, 
that amount was not then a fair rent, k tlie least* 
granted by deft, was tl)ereft)re contrary to the Act. 
Upon a demurrer for want of equity IfM : 
(1) a party coming for perforrnanct* of a contract 
could onl> have it as it actually existed, k as the 
rent resei^^od in pltf.’s contract was not the best 
that could be obtained, it was contrary to the Act, 
k in effect fraudulent. Pltf., therefore, could not 
have his contract enforced, & the demurrer was 
allowed ; (2) it was an undeniable proposition. 


that when a party entered into a contract without 
having the power of performing it, k afterwards 
acquired the right to do so, he was then bound to 
perform it. — Carnb v, Witchkll (1840), 16 
L J. Oh. 287 ; 10 Jur. 909. 

762. Condition precedent — Obtaining surrender 
of underlease — Probability of surrender.] — A. 
contracted to purchase a leasehold estate subject 
to an imderlease, of which seven years were un- 
expired, to B.’s father. A. agreed with B,, on 
having a surrender of this underle^ise, to grant him 
a new lease, k B. agi’CH»d to procure a surrender of 
the underhvise from his father, &; to accept such 
new lease. B.’s father refused to surrender his 
underlease: — Held: (1) A. could not obtain 
specilic performance of this agreement, there being 
no allegation that B. liad professed himself legally 
competent to enforce a surrender ; A: the question 
as to compensation to A. being delenuinablo by 
action at law for damages ; (2) B. could not be 
compelled to accept a Iciise in the terms proposed 
at the expiration of the underlease. -Bkkhton r. 
Stftely (1858), 27 D. J. Ph. 15d ; 31 L, T. O. H. 

1 12 ; 22 J. J\ 385 ; d \V. H. 209. 

('ompare No. 803, post. 

763. Stipulations as to repairs k flxtures-- 
EfTeot of possession k expenditure.]—!’, in Aug. 
1H50, agi’eed to grant a lease of a farm k pi^inuises, 
etc., U) pltf. for twenty-one* years, A to put the 
premises into such a state of n^pair as h43 Ac ^)ltf. 
should jointly agT*«'e ujion. Pltf. entered into 
po8st‘.ssion of. A: expend(‘d considerable sums of 
money on, the farm, etc. In 1857, (\ sold tbe farm 
k premise's to d<*ft., J., who inortgage<l tlu‘m t-o the 
other d<‘fts. In consecpience of disputes between 
C. k pltf. no lease was granted. O. died in Nov, 
1859, leaving W. A: H. ex(UK. In Nov, 1899, pltf. 
tiled a bill against .1. Ac otb(*rs, praying, in/cr w/fn, 
that certain repairs might be (ione, A: lliat damag(*s 
might be nwaided for n<»np<‘i'formane(‘ <if the 
agreement. To that bill a general «lemurrer was 
filed k allowed. Pltf. then, having waived the 
stipuliitions which by the di*atb of P. baci become 
incapable of being })erform(‘d, endeavoured to 
obtain a leasa from J., but failed iri doing so. 
An actbui of ejt*ctmerit wiiH (hen eommenc<*d 
against Idm, k he thereupon filed a bill in this 
ct. for an injunction k waiving th<* performance 
of certain conditions in the agn*emtmt, jiraying 
that might be decrecxl to make th<*i repairs 
which were not deperid<uit on the joint agreennmt 
of pltf. Ac P. k for specific perhinnaiif e. Deftw, 
d<*munvd, on tbe grounds that pltf. had not dis- 
tinctly waived any part of tin* Htipulatums in tlio 
agreement, though In* asked that defts. might 
be decreed to perlorm the repairs, k that this bill 
was identical with Die ont* before the other ct. : 
— Held : Die demurrer must be ov(*i*nded, the 
stipulations as to rejiaim not b<*jng of the esm^nce 
of the agr<»errHmt, k therebire the fact of those 
stipulations having laxome incapable of being 
performed was no answer to a jirayer for specific 
fierformance where there had bc4*n }) 08 s<»«slon Ac 
expenditure. — N orkih i\ Jacjehon (1892), 3 OifT, 
399 ; 5 L. T. 570 ; 8 Jur. N. H. 930 ; 10 W. K. 
228 ; 00 E. R. 404. 

764. Covenant — Not to carry on noxioui trade^ - 
Agreement for lease for tannery —Lessee rei 
senting intention to conduct business In unobjection- 
able manner.]— R hevf^ r. Gheenwicii Tanning 
Co., LtT3., No. 710, ante. 


ent«r into an agreement for the leitixix 
of Lands, which is legal to a certain 

, extent, the ct. will decree the perform- 

] Semble : where parties > of the agreement a« far as it la 


apeoiftc performance as to the con- 
ditional purebaaer. — L angley r. Kos- 
TOB {I90h 4 C. L. K. 167.-AUS. 


capabh) of legal cx4JCUtion. — Cahoxan 
r. Wbazo.\ (ISIS). 3 Jo. Sc Lat. 200.— 

IR. 
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Sect, 8. — Enforcement- -Remedies for breach : 
secLhF.jjhikh (Ocfc(m).] 

755 , As to erection of buildlnfi^s — Term 

nearly expired — Without commencement of work.] 
— L^sor agreed with lessee to grant a lease of 
certain specified property if within a specified time 
lessee erected certain specified buildings, the time 
having nearly expired & the buildings not having 
been begun : — Held : at suit of lessor, the ct. could 
not decree specific performance of this contract. — 
Female Orphans’ Asylum v, Waterlow (1868), 
16 W. R. 1102. 

750 , A, repair — Not executed before 

premises destroyed.] “Counter v. MacPherson, 
No. 760, ante, 

757. Term to extend beyond landlord’s interest 
— Interest increased after action brought.] — Deft, 
having agreed to take part of a house upon certain 
conditions, with right to a lease for twenty-one 
years, afterwards repudiated the contract upon 
discovering that pltf . had power only to grant a 
lease for twenty years & a quarter, & that the per- 
formance of some of the conditions was beyond 
pltf.’s control. Pltf. filed his bill for specific 
performance. After the bill was filed, but before 
the hearing of the cause, he was in a position to 

erform the contract fully : — Held : deft, was not 

ound to wait ; Sc the bill was dismissed with 
costs. — F orheu V. Nabh (1865), 35 Beav. 167 ; 
6 Now Rep. 861 ; 11 Jur. N. 8 . 789 ; 14 W. K. 8 ; 
66 E. R. 868 . 

Annotatiima : — Consd. Bollamy v. Dobonhain, [18911 1 Ch. 

412. Refd. Browor v. Broadwood (1882), 22 Ch. D. 105. 

Mentd. Wylaon v. Unnn (1887), 34 Ch. D. 669; Leo v. 

Hoarnofl (1888), 69 L. T. 360 ; Bolton PartnerH v. Lambert 

(1889), 41 Ch. b. 205 : Warren v. Mooro (1897), 14 T. L. R. 

138 ; Re Cooke & Hollaiurfl Contract (1898), 78 L. T. 106 ; 

Smith 1 ). Butler (1900), 48 W. U. 583 ; Brickies v, Snell, 

[1916] 2 A. C. 699 ; Re Halleo & llutoliliisou's Contract, 

[1920] 1 Ch. 233. 

(7c) Insolvency of Tenant. 

758. Whether good defence.] — W illingham v. 
Joyce, No. 766, 

769. .] — upon a contract for a lease the 

solvency or insolvency of the tenant is an objection 
of weiglit ; doi)onding upon the circumstances. 
Upon that Sc other circumstances an injunction 
against an ejectuK'nt by the landlord was dis- 
solved. — B ucklanj) V. Hall (1803), 8 Ves. 92 ; 
32 E. K. 287, L. C. 

760. .]— Pearson v. Knapp, No. 685,- 

onl^, 

701 , .] — Morgan v, Rhodes, No. 638, 

ante, 

762. V. Assiieton, No. 787, 

post. 

763. .] — Insolvency is a ground upon 

which the ct. will refuse specific porfonnance of 
an agreement t o grant a lease, but there must be 
proof of gt'iuTfiJ insolvency. Sc a particular default 
in the payment of rent tD the landlord of the 
premises, last occupied by the person contracting 
for the lease, will not disentitle him to the per- 
formance of the contract, where there is the 
testimony of unexceptionable witnesses to his 
responsibility. 

A. having a life int/crost in premiums vested in 
trustees who had a power of leasing, agreed to 


grant a lease for twenty-one years to B. The 
trustees refused to ^ant a lease to B. on the ground 
that he was in insolvent circumstances. Sc that the 
grant of such lease would be a breach of trust 
against their cestuis que trust. 

The ct. being of opinion that B. was entitled to 
specific performance. Sc that the trustees had given 
A. some authority to act, ordered the trusts to 
execute a lease to B. to the extent of A.’s interest, 
— Neale v. Mackenzie (1837), 1 Keen, 474 ; 
1 Jur. 149 ; 48 E. R. 389. 

Annotation:— Mentd. Boll v. Barohard (1852), 16 Beav. 8. 

764. De^ee of insolvency necessary — General 
insolvency.] — Neale v. Mackenzie, No. 763, ante. 

766. Mere default in payment of rent.] — 

Neale v. Mackenzie, No. 763, ante, 

(1) Misrepresentaiion. 

766. Whether specific performance granted — 
False statements as to financial position.] — Bill 
for specific performance of an agreement to grant 
a lease to pltf. would on evidence of his fraud, 
misrepresentation & insolvency, have been dis- 
missed with costs, if not compromised. — 
Willingham v. Joyce (1796), 3 Ves. 168 ; 30 
E. R. 051. 

767. Concealment amounting to fraud.] — 

Injunction against proceeding with alteration in 
a house under an agreement for a lease upon 
circumstances that would probably prevent specific 
performance ; viz. surprise, the effect of fraudulent 
misrepresentation Sc concealment Sc the particular 
nature of the alterations, for the conversion of a 
private house to the purpose of a coachmaker’s 
business wholly changing the uatui'e of the subject. 
— ^Bonnbtt V. Sadler (1808), 14 Ves. 526 ; 33 
E. R. 622, L. C. 

70 g, Wilful concealment of fact of agency.] 

— The interest which a third party may have 
against the specific performance of a contract, 
may preclude the execution of it, as between 
cestui que trust Sc trustee ; as where an insolvent 
tenant made over his lease to another, who 
treated for a renewal under a secret agreement in 
trust for the original tenant, tlie ct. would not 
execute that agreement as against the landlord ; 
Sc the principle, that a trustee shall derive no 
benefit from his trust must fail, rather than be 
executed against a third party, so imposed upon ; 
though, except for that interest, it would have 
been executed as between the other parties. — 
Featuerstonhaugh V. Fenwick (1810), 17 Ves. 
298 ; 34 E. R. 115. 

Annotaiums : — ^Reld. Portlock y. Gardner (1842), 11 L. J. 

Ch. 313; CasflclH v. Stewart (1881), 6 App. Cos. 64; 

StevenBon r. Akt. FUr Cartonnngron Industrie, [19181 

A. C. 239. Mentd. Klgdon v. Pierce (1822), 6 Madd. 

353 ; Cook v. Colllngrldge (1823), Jjvo. 607 ; Heath r. 

Kansora (1832), 4 B. & Au. 172 ; Wcdderburn v. Wedder- 

burii (1838), 4 Mv. & CY. 41 ; Willett r. Blanford (1842), 

1 Haro, 253 ; Bllsset v. Daniel (1853), 10 Hare, 493 ; 

Darby t?. Darby (1856), 3 Drew. 495 ; Wodderbum r. 

Wedclcrburu (1856), 22 Beav. 84 ; Neilson v. Mossend 

Iron Co. (1880), 11 App. Cos. 298 ; Rc Bias, Bias r. Biss, 

11903] 2 Ch. 40. 

769. Inaccurate representations as to pro- 

perty — Founded on sources of information available 
to all parties.] — A., B., Sc C. being jointly interested 
in certain property, A. contracts with B. to take 


PART II. SECT. 8, SUB-SECT. 1.— 
F. (k). 

7681. Whether good defence .] — Flood 
r. Finlay (1811), 2 BaU. & B. 9.— IR. 

758 ll. . ] — Au affredment to grout 

a lease, subfoot to tuob clauses as the 
landlord chooses to lusert, will uot be 
ppeoiflcally performed when the land- 


lord insists on a clause for avoiding 
the lease on subletting, Sc the tenant 
has alreeMly sublet. — Plunkett v. 
Dkasr (1840). 10 I. Eq. H. 124.—IR, 

768 111. .1 — The ct. will not decree 

the specific nerformanoe of a contract 
for a lease to an insolvent tenant. — 
McNally v. QRADWstL (1865), 16 
I. Ch. R. 512.— IR, 


PART 11. SECT. 8. SUB-SECT. 1.— 

F. (1). 

t. Whether specifU performance gretnied 
— Suppreesion of facts. }—8pecWo per- 
formance of an agreement for a lease, in 
consideration of the snrrender of an old 
lease, refused: the tenant suppressing 
that the life, on which the old lease 
depended, was, when the agreement 
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whole of ifc ; & the contract expresses 
tnat B. is to be bound by the contract, only so 
far as it is to be performed by him ; but that A, 
IS to be answerable to B. even for what is to be 
done by C. : — Held : (1) B. Will be precluded from 
enforcing the contract against A, by the circum- 
stonce that C. under a deed, which the parties 
either were not aware of or had forgotten, has 
^kon proceedings in a ct. of equity, which deprive 
A. of that possession &, enjoyment of the property, 
tlie subject of the contract, which it was the pur- 
pose of the contract to give him ; (2) it is a de- 
fence to a bill for specific performance, if pltf. has 
made inaccurate representations with respect 
to the property which was the subject of the con- 
tract, although those representationB pixiceeded 
upon, & had reference to, sources of information 
which were open to all parties, & which might 
have enabled them to detect the alleged in- 
accuracies ; (3) in such a case the ct. will not 
deci*ee specific performance, even though defts. 
have taken possession of the property, & materially 
altered its management or lessened its value. — 
Harris v. Kemble (1831), 6 Bli. N. 8. 730; 2 
Dow. Ac Cl. 403 ; 6 E. R. 480, H. L. ; affg. (1820), 
7 L. J. O. 8. Ch. 70, L. C. 

Anymtaihins : — As to (2) & (3) Consd. Rawllna v. Wickham 

11858), li De fJ. Sc J. 304. Generally ^ Mentd. lIurnoB v. 

Ponnoll (1849), 2 H. L. Cas. 497. 

770 . Demand for performance by 

defendant — With knowledge of misrepresentation.] 

— Macbryde V. Weekes, No. 728, mite. 

771. Misrepresentation as to value.] — In a 

suit for the specilic performance of an agreement 
for a lease of certain clay, sand & other substances, 
of whicJi deft, had recently become the owner, it 
was alleged by deft, that there had been misr(»- 
presentation A concealment as to value; — Held: 
the bill could not be sustained on that ground, 
but as th('re was evid<‘nce that deft, hacl boon 
taken by surprise, A: had been induced by pltf. 
to sign the agreement in ignorance* e)f tlie value 
of his x^i'operty, A upon the representation that 
eieft. would make a fair allejwance should the 
property turn out more valuable*, the bill w^as 
elismissed. There being no fiduciary relation 
be*tween a vendor A a purchaser in a ne*gotiation, 
the purchaser is not bound to disclose any fact 
exclusively w’ithin his knowledge, which w'ould 
influence the* price e)f the subjexjt sedd. Hiinplo 
reticence doe\s not amount U) legal fraud ; hut if 
a purchaser in any manner induces a ve*ndor to 
believe the existence e)f a non-existing fact, which 
might influence the* price of the subject cem- 
tracted to bo sold, tho contract cannot be sup- 
ported. -Walters r. Mom * an (18(11), 3 Do O. F. 
A J. 718 ; 4 L. T. 758 ; 45 E. R. 1050, L. C. 
Annotations • — Consd. Turne^r r. (Jreon, fl8U.'>] 2 e'h 205. 

Msntd. Scdflon t*. Noith Vlastcru Salt Vo., 11905] 1 C’h. 

32(1. 

772 . .] — for specific performance 

of an agreement to take a lease of a lime?«tone 
quarry. In the course of the treaty pltf. hod re- 
presented that the litnestonc was of a certain 
quality, the fact being that a quarry in the imme- 
diate neighbourhood had been worked A the stone 
ascertained not to be of the specified quality. 
The result of this trial was not knowna to either 
party, but might have been ascertained on in- 
quiry ; A it further appeared that pltf. had no 


knowledge of the quality of the limestone. Deft., 
afterwards A before signing the agreement made a 
cursory inspection of the old quarry, A satisfied 
himself that the stone was limestone, but ascer- 
tained nothing as to its quality ; — Held ; the 
misroprosentatioii was a bar to a decree for 
specific performance ; A tho bill dismissed without 
costs. Qu. : whether tho agreement was or was 
not void. -lliGOiNs r. Samki^ (1862), 2 John, 
A H. 460 ; 7 L. T. 210 ; 70 E. H. 1139. 

Reid. Colby r, CatNUon (J867). 17 L T. 97 : 

Mullbag V. MlUor (1882). 31 W. 11 559. 

773. Degree ot misrepresentation — 

Whether suffloient to ground action for damages.] - 

Lamark V. Dixon, No. 030, ante. 

{m) Mt'itnke. 

774. Mistake of fact— By agent.] - On a bill 
for the specific porfornuuice of an agreement by 
wliich A., as agent for R., contracted t^) let. to 0., 
a piece of ground fi»r a t<*rm (fl years at. a yearly 
rent; it appearing from the evidence that lb 
intended to let the greund for t he buibliug of Iiouses 
of a particular class, A that if he bad authormed 

A. to act as agent in the l(‘ttiiig of the ground, 
which WAS disputed, he had (ohl him the purpo*<eH 
for which it was to be lei : II eld : as the agree- 
ment did not contain any refer (*n('(‘ to building, 
nor any covenant to build, it was not undt*r lire 
circuiuhtances such an agreeim^ut as ought to bo 
perf()rme<l ; A a docrei^ for a Hius-dic performan<*e 
was refused.—llELsnAM r. L\N(iLEy (1811), I 
Y. A O. V\i. ('as. 175 ; 02 E U. .S12. 

775. Misunderstanding as to terras.] — 

B. , tho owner of an intended pubbi'-liousi*, had 
offered it to I)., a firm of br<‘\v(*i*H, upon 
lease at a certain annual I’enf A £500 pr*emium. 
D. not having accojded the offor, ib wrote U> 
F., anotlKjr brewer, offer’ing a leas<^ upi>n similar 
terms with the omi.ssion of th<* £500 j)i'emiurn, A 
asking an early answer, as Ja* was giving all 
the brewers an offer in lobdion. An inter- 
view took place b<*tween It. A the agent of F, 
who took down the terms in his p»>e Let- book, 
omitting tluj £500 proirnum /is .i term imt men- 
tioned ; F. after the rejioit of liis agf'iit , agreisl t<» 
take the lease, entei'ed info po-tsession, A com- 
menced alterations. A dr/ilt agr(*ement for a 
lease was sent to him from It., in which the £500 
fmmiiuni was inserted ns n corniition. F. iTwisted 
that the premium formed no jiarf of the terms 
offered by It. in bis letter or mentioned at. the 
intei'view, A filed a bill foi* specific performan/s* 
of the agi‘«H*ment, H. refusing to caiTy it out. ex- 
cept upon payment of tie* pivmium. Specific 
performance refuwd wilhoiit costs, It. b(‘lng 
entitled to relief from the contract on the ground 
of mistake, having through iruuivertence omitted 
in his lett4*r the premium us a term, though he 
clearly intended to make the same olTcsr to F. as 
he had made to D., which was proved to have 
included the premium. Wooi> r, SfAHTH (1855), 
2 K. A J. 33 ; 26 h, T. O. 8. 87 ; 1 .Tiir. N. H, 
1107 ; 4 W. R. 31 ; 69 E. U. 682. 

Anyudaii/ms : -Beld. Onions r. (X>heri (1805), 2 Hem. & M. 

3.54. Mentd. Hlmnllow v. (1881), 18 Oh. l>. 

280 ; Hhw*r« r. Thlmbloby (1H97), 78 L T. 709; Black 

V. Leeds IndiiMtrlal C«'r>p Hoc., (1U23) 1 (L9i. 431. 

776. .] — Pltf. agreed to take a leasis 

of a public-liouse from deft., a brewer, but the 


was slfimod, in eztremiMf Sc. tus the new 
leaoe would, under a power of leasing at 
the highest rent, l»e void, the sturender 
of the old lease forming part of the 
oonsidomiiwu. — E llakd v . Llajidapf 
(Loro) (1810). 1 ball A B. 241.— IR. 


PART fl. SECT. S, SUB-SECT. 1.— 

F. (m). 

a. MUdake of fact — MUunder- 
(Aandino as to nature of document ,} — 
I Where deft, who bos signed a written 
1 agreement for a lease aUegea that he 


mistook the nature of a do^'umeni A 
never intended to enter Into any 
contract at all he will not in the absence 
of negligence he estopped from denying 
the agreement unless hl« conduct was 
such that any reasotiuhle man in the 



416 


Landlord and Tenant. 


Sect, 8.— Enforcement — Remedies for breach : Sub- 
sect, 1, P, (m), (n) (o).] 


written contract said nothing as to the restrictive 
covenants of a brewer's lease. Pltf. instituted 
a suit to obtain an unrestricted lease. The re- 
stricted parol agreement being established by 
extrinsic evidence : — Held : the bill must be dis- 
missed. Pltf. having then elected to take a 
brewer’s lease, a decree was made^ pltf. paying 
the costs of the suit. — ^Barnard v. Cave (1868), 
20 Beav. 263 ; 7 W. R. 168 ; 63 E. R. 896. 

777* .] — (1) Real Property Act, 1846 

(c, 106), 8. 3, does not prevent an instrument 
which, as containing words of present demise & 
not being under seal, is void as a lease from being 
used as an agreement. 

(2) Where terms for letting farms provided that 
all materials required for buildings proposed to 
be built, or that might thereafter be built, should 
be led at the expense of the tenant ; that the land- 
lord should drain, the tenant leading tiles ; that 
gates, buildings, “ etc.,” should be left in repair 
by the teimnt, the landlord finding new gates 
when required ; that the landlord reserved to 
himself all customary rights & reservations, such 
as liberty to cut & plant timber, search for & work 
mines or minerals, ” etc.,” allowing the tenant 
for any reasonable damage : — Held : these stipu- 
lations did^ not render the agreement uncertain, 
so as to be incapable of being enforced specifically. 

(3) Although specific performance of an agi ce- 
ment may not be enforced against a deft, who 
reasonably misunderstood its terms, a mere case 
of inadvertent omission to propose an intended 
term is different ; & therefore where an occu- 
pant of land under an expiring tenancy had always 
paid the tithe rentcharge, & afterwards entered 
into a written agreement witli the landlord for a 
lease at the old rent, but without any stipulation 
being introduced as to the tithe rentcharge : — 
Held: the landlord could not insist on such a 
stipulation being inserted as a condition of specific 
performance being enforced against him. — I *arkkk 
V. Tahwkjx (1868), 2 1)0 G. A J. 559 ; 27 L. J. 
Gh. 812 ; 31 L. T. O. 8. 220 ; 22 J. P. 432 ; 4 
Jur. N. 8. 1006; 0 W. R. 008; 41 E, K. 1100, 


Jnnotntirms Ja to (1) FoUd. Tidey v Mollott (1864). 1C 
C. li. N. 8. 268. Confd. Martin v. Smith (1874), L. H. 6 
Exch. 60. Folld. Zlin bier v. Abrahams, 1 1 903 J 1 K. B. .577. 
Rsfd. He Fireproof Doors, Uituioy v Fireproof Doors, 
{19161 2 Ch. 142. Aa to (2) Reid. WlUmott v. Barker 
(1880), 15 Ch. D. 96. Generally, Mentd. Ball r. Bildffes 
(1874), 30 L. T. 430. 


778, ,] — Contract by a railway co. 

to grant a lease of the whole of a house No. 1 & 
part of a house No. 2 ; — Held : under the circum 
stances part of the house No, 1 being evidently 
Intended to be retained by the co., only that other 
part of it designated in a certain plan was meant 
to be included in the lease & a bill to compel a 
lease of the whole house dismissed. 

Tlie doctrine of part performance does not apply 
here. That can only apply when there has been 
a definite & well undeistood agreement. If after 
that the parties enter, such entry constitutes a 
port performance (Loud Romilly, M.R.). — 
Richards v. North London Ry. Co. (1871), 20 
W. R. 104. 


779 , Incomplete title of lessor — Lessee 

entitled to lease of so much as lessor can let.] — 
McKenzie v. Hesketh, No. 708, ante, 

780. Mistake of law — Agreement at rent to be 
fixed by arbitration— Arbitrator proceeding on 


ground not sustainable.] — being possessed of a 
house A lands for a term of years under a lease, 
by the covenants of which he was bound to keep 
A deliver up the premises in repair, at the expira- 
tion of the term, entered into an agreement with 
C., who had acquired the reversion in the pre- 
mises, subject to the term, that C. should grant 
to him a new lease ; & thereupon an agreement 
between M. & C. was executed, whereby C. agreed 
to grant to M. a lease of the premises for a term of 
forty-seven years, at such yearly rent as should 
be put upon the same by two chosen arbitrators, 
& in ca.se of difference between them, that an 
umpire should be named by them, the rent 
fixed by a majority of the three. The arbitrators 
having differed, an umpire was called in, who 
with the arbitrator for M. the tenant, received 
evidence to show that, at the date of the agree- 
ment between M. & C., the premises were in a very 
ruinous state, & that it would require £800 to put 
them in repair. Upon this view of the case, & 
assuming as the basis of their av^ard that M. 
was not bound to repair, & that he had agreed to 
expend £800 in repairs, they adjudged & awarded 
that a rent of £00 per annum should be paid by 
M. to C. during the term of forty-seven years. 
But the arbitrator for M.,the tenant, had differed 
from the umpire as to the amount of rent, & 
refused to concur in a larger rent than £43, until 
he was prevailed on by the entreaty of M.’s wife 
to concur with the umpire, in fixing the rent at 
£00 : — Held : M. was not entitled to a specific 
performance of the a^oement, under the circum- 
stances attending this award.— Chichester v, 
M‘Intihe (1S30), 4 Bli. N. 8. 78 ; 1 Dow. & Cl. 
400 ; 6 K. H. 28. 

781. .] — P05VELL r. Smith, No. 381, ante, 

See^ generally, Mistake. 


(/?) Supervhion of Court — (Want involving 
Perfomiance under, 

782. Covenant as to improvements & repairs.] — 

Middleton v. Greenwood (1804), 2 De G. J. & 
Sm. 142 ; 3 New Kep. 094 ; 10 L. T. 149 ; 10 Jur 
N. 8. 350 ; 40 E. R. 329, L. JJ. 

Annotation : — Mentd. Elraore v. lUrrio (1887), 57 L. T. 
33,3. 


783. Covenant for employment of lessor.] — 

An agreement was entered into between F. & O. 
that F. should grant to O. a lease of a coal wharf 
at a certain rent, & should be employed throughout 
the tenancy at a salary of £200 a year, & a com- 
mission on the coal sold at the wharf. Disputes 
having arisen, O. filed a bill against F. for specific 
performance of the agreement to grant the lease : 
— Held : specific performance could not be de- 
creed, inasmuch as that part of the agreement of 
which the ct. could decree specific performance 
was inseparably connected with stipulations 
which the ct. could not enforce. — Ogden v. Fos- 
sick (1802), 4 De G. F. & J. 426 ; 1 New Rep. 
143 ; 32 L. J. Ch. 73 ; 7 L. T. 515 ; 9 Jm*. N. 8. 
288 ; 11 W. R. 128 ; 45 E. R. 1249, L. JJ. 


Annotatums •— Consd. Peto v. Brifrhtou, Uckfliold Sc Tmi- 
hrldare Wells Ity. (1863), 1 Horn, k M. 468. Distd. 
Blackett r. Batce (1865}, 2 Hem. & M. 270. Raid. Blackett 
V. Batee (1865), 2 Horn, dr M. 610 : Wilkiiison r. Olemeuts 

i l872), 8 Ch. App 96 ; Frith r. Frith. {1906] A C. 254. 
lentd. Firth V. Ridley (1864), 33 616; Mcascrea 

V, Measures (1910), 79 L. .1. Ch. 707. 


784. Building stipulations contained in agree- 
ments.]— Kay V. Johnson, No. 866, poet, 

785. .] — Deft, was lessee for a term of 

ninety-nine years from 1894, at the yearly rent of 


position of pltf. would In aU the olr- 
oumstanoM have oonchided without 


any reasonable doubt that deft, in- | 
tended to enter into the contract in ] 


question. — L kk v. Ah Gkk, 11920] 
V. L. R. 278.— AUS. 
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£50, of lands m a miniiig district, exomt the mines 
» ttmeral rights^ his lease containixig a covenant 
oy nim ^thin three years from the commence* 
inent of the term to build seven dwelling-houses 
sjnular to adjacent houses already built, to keep 
them m repair, & to deliver them up at the end, 
or .soon^ detennination, of the term in such re- 
pair. The lease contained an exception & re8er%"a- 
tion in favour of the persons who would if the 
lease had never been executed, for the time being 
be entitled to the same, of the above-mentioned 
& itdoeral rights, vith power to occupy 
the surface for working such mines without leaving 
any support for any buildings that might be 
erected thereon, & generally use the surface, 
makmg reasonable compensation to the lessee for 
the damage done. Deft, was also the lessee under 
an earlier lease of the mines & minerals, with full 
working powers, including the right to make pit 
hills & spoil banks on the surface. lie declined 
to perform the covenant to build, on the ground 
that his powers under the mining lease & the re- 
servation in the surface lease were inconsistent 
with the covenant to build. Pltf., as mtgee. in 
fee of the premises comprised in the surface lease, 
reejuired specific performance of the covenant to 
build in order to protect the security for his debt : 
— Held : the covenant to build was binding on 
the covenantor & unaffected, by his powers as 
to covering the surface, & pltf. was entitled to 
specific performance, notwithstanding the general 
rule, on the grounds that the work was sufficiently 
defined, there was a definite contract to build, 
& damage** would not afford an adequate remedy. 
— Molynfatx r. Richard, [1900] 1 Ch. 34 ; 75 
L. J. Ch. 39 ; 93 L. T. 098 ; 54 VV. K. 177 ; 22 
T. L. R. 70. 

786. Lease giving right to continuous perform* 
ance of certain duties —Over number of years.l — 

By an award made? in June, 1803, under a refer- 
ence at Nitti Prius^ the arbitrator awarded that 
deft, should execute to pltf. a lease of the right to 
use such part of a certain railway mode by pltf. 
as was upon the land of deft., the lease to be in the 
words set out in the award ; A: that deft, should 
have a right of running carriages over the whole 
line on certain terms, & might n'quire pltf. to 
supply engine-power, while pltf. should have 
an engine on the railway ; & that pltf. should 
during the term keep the whole railway 
in good rei)air. The lease did not provide for 
these privileges awarded to deft. Pltf. applie<l 
at law to set ^iside the aw^ard, A: ultimately in 
Apr. 1864, the application W7is refus<‘d. In July, 
1804, pltf. filed his bill for specific i)erformance 
of the aw^ard : — Held : specific performance could 
not be decreed, inasmuch as the provisions in 
favour of deft, could not be enforced at once, but 
gave deft, a right to have certain dutifts con- 
tinuously performed by pltf. for a numb<*r of 
years, &> the ct. could not undertake to see to such 
performance. — B lackett i\ Bates (1805), 1 Ch. 
App. 117 ; 35 L. J. Ch. 324 ; 13 L. T. 656 ; 12 
Jut. N. S. 151 ; 14 W. R. 319, L. C. 

AnnotcUiona W’oIverliAinptou Sc Walsall Uj r, 

L. Sc N. W. Rr. (IH7.1), L. R. 16 Kq. 433 ; PhipiMi r. 
Jackson (1887), 56 L. J. C*h. 5.50 ; Ryan r. Alutual Tontine 
Westminster Chanil>en« Assocn., 11893] 1 Ch. 116, C. A. 
Mentd. Danubian Hoj^r Factories v. 1. R. Cours., {iOOlj 
1 K. B. 245. 


(o) Uneertainty aa io Terms. 

W, Oenerml rule — ^Pertonamiiee not dooroocL] — 

(1) Bill for specific performance of an agreement 
to renew a lease, dismissed ; the agreement being 
t^ vague uncertain to be executed by the ct. 

(2) The insolvency of the intended leasee is a good 
ground of objection to a bill brought by him for 
the specific performance of a contract to renew a 
lease.— P rice r. Aksuetdk (1835), I V. & C. Ex. 
441 ; 160 E. R. 180. 

Conad. Lowls r. .St^henson (18S8), 

07 L. J. fi^-^296. Rsidr Rickards r. luokarda (1844), 

788. .] — Caiaaohan v. Callaouak, 

Xo. 070, ante. 

789. .] — Hmith r. Henley, No. 889, 

post. 

790. .] — Certain members of a family, 

interested under a will, entered into an arrange- 
ment for obtaining an Act of Parliament, empower- 
ing the trustees to |p*ant a lease of tlie estates 
devised. It w^as insisted by one of the parfles, 
os one of the terms h^r liis assent to the Act, & it 
was assented to by the intended lesseo. that the 
party should have the right of becoming the tenant 
to the lessee of tlie mansion house, t-o hold the 
same from year to year, for so long a time during 
the existence of any lease under the Act, as ho 
should choose, at the fair annual r<»ntal of the 
same, to be paid by him Held: the terms of 
the arrangement were t-oo vague Ac uncertjiin for 
the ct. to carry them into effect. ~ Thklluhkon 
V. Rendlesham (Lord) (1810), K L. T. O. S. 463 ; 
11 Jur. 29. 

791 . ,] -SpiM’ific ]>erfornianco of an 

alleged agi'eemcmt U> grant a lease will be decreed 
only upon clear evi(l<‘nc(* of an agreement suffi- 
ciently clear in its terms. Wln^n an agi’eemont lias 
anything imperfect or unetTtain in its terms. At 

ossession lias been taken, w^hich possession has 
een protected, as in the case of a railway by an 
Act of Parliament, the ct., under such chvuin- 
stances, must have something v(‘ry strong to 
induce it to strain its jurisdiction by an endeavour 
to fix terms not finally arranged. Meynell r. 
Hurteeh (1851), ,3 Sin. A: (1. 101 ; 21 L. O. S. 
120 ; 1 Jur. N. S. 80 ; 3 W. U. 30 ; 05 E. R. 581 ; 
ajfd. (18.55), 25 L. J. Vh. 257, L. C. 

.inmdatum .•—Raid. Honcfko r. ChaUwlekc (1856), 4 \V. It 
687. 

792. .] — Whoi ‘0 a hill prayivl spr^cilic 

performance of an agr(*ement to let a coilain spot 
at a certain nmt, but tlie main relief sought was 
not in respect of the main subject of the agree- 
ment, but in rc*Hpoct of certain vague stirmlationa 
contained in it, & there liad been a Uoparture 
from the original terms of the agreement, At non- 
performance by defts. had been dealt with by 
pltfs. as matter of compensation '.--Held : the ct. 
could not de<;roe specific jierformance. At motion 
for an injunction by jiltfs. to restrain certain acts 
alleged to be in viola! ion of the agreement, refused. 
—Paris Chotolate Co. v. (Crystal Pai-acb Co. 
,1855), 3 8m. At (>. 119 ; 25 L. T. O. 8. 7 ; 1 Jur. 
N. 8. 720 ; 3 W. R. 207 ; 05 E. R. 588. 

793 , .]—(!) T. At W.. being tenants 

^or life of an estate, with a power of leamng under 
an Act of Parliament, had for many yeam em- 
ployed F. as their solr., & also as the agent At 


PART IL SECT. 8. SUB-SECT. 1.— 

r. (Q). 

7S7 i. Otneral rule — Perftjrnumct not 
decreed.]— JU FlOK At Ontario Pubuo 
Works Dwarticrxt(1921 ), 50 O. L. II. 
501 : 64 D. L. K. 535.— CAN. 

7S7 tt. .) — Wtbk r. Rus- 


ft Ij. 


7S7 UL .1 — Wn-WAMs 

Kvnnrallt (1»12). 46 I, L. T. 292 
IR. 

k. fVAai U cuMeimi ceriainii 
lAftee for Uvea — JAre$ not named. 


Tbc drcunifitanco of the llvcfi not beiog 
fuiiiMHl to the aiciTomont. or of its not 
boing thereby provided by whom they 
are to be tMined, does not create snon 
uncertainty as to render it invalid, 
provided the Uree nominated by the 
party neektuK It# perfornruinoe were In 
exitftence at the date of the agreement. 
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Sect. 8---Entorcemen^Bemedies for breach: S%ib- 
aeci. 1 , F, jo) dc jp).] 

manager of the estate. In 1867 the tenanci^ 
of two farms on the estate became vacant, & P. 
entered into occupation from Michaelmas, 1867, 
of the same as manager. Some attempts made 
by P. to let the two farms were unsuccessful ; 

& at length a correspondence was entered into 
between T. & W. & their manager P. in the course 
of which a proposal of P. hims^ becoming tenant 
was entertained. On Apr. 9, 1868, a letter was 
written by T. & W., at the request, as they alleged, 
of P., in part of which they said, “ We therefore 
most willingly accept you as our tenant for the 
liOdge farms,” On Apr. 16, T. wrote to P., in- 
closing a memorandum of points agreed upon by 
T. & W. Part of the letter was as follows : 

Messrs. T. & W. are of opinion that the Lodge 
farms should be in P.’s hands in preference to 
others. . . . Tliey will grant a fourteen years’ 
lease to P., but it should contain such provisions | 
as not to interrupt the sale of the upper six 
hundred acres, &; to be of a kind to justify us to 
out young people.” P. remained in possession, & 
alleged that he considered that he was to be tenant 
for fourteen years at the previous rent. T. & 
W. alleged that they considered the agreement 
to be subject to their consenting to accept such 
rent & conditions as P. might lay before them. 
In May, 1868, an account of the receipts & payments 
of P. in respect of the estate was sent in to T. &> 
W. They were dissatisfied with the account, & 
in Nov. 1868, ceased to employ P. as their solr. 
In Apr. 1859, they gave P. notice to quit posses- 
sion of the farms. P. remained in possession. 
A bill was filed by T. & W. for a declaration that 
there was no agreement ; or, if any, to have it 
set aside ; & to recover possession ; Si a cross- 
bill was filed by P. for specific performance : — 
Held : there was not anything in the correspond- 
ence & evidence sufficiently certain, definite & 
conclusive to constitute a binding agreement. 

(2) A parol agreement for a lease, made by a 
tenant for life, with a power of leasing, & pur- 
porting to bind those in remainder, cannot bind 
the remaindermen. 

The reason why a parol agreement in part per- 
formed is taken out of the operation of Stat. 
Prauds has no application where the leiiso is to 
bind the persons entitled in 1‘emainder. A man 
who permits expenditure on the faith of his parol 
agreement is considered guilty of fraud in taking 
advantage of its not being in writing. But the 
remainderman, who has enl;ered into no agreement, 
written or jiarol, <& done no act on the faith of 
which the other party could have relied, is guilty 
of no fraud Sc cannot be bound (Stuakt, V.-U.). — 
Tkotman V, PiJBSHBR, Plesher V. Trotman (1801), 
3 GilT. 1 ; 4 L. T. 108 ; 7 Jur. N. S. 386 ; 66 E. II. 
207. 

704. .]~~Pltf„ by lettt^r, offered to 

work the ironstone lying under the lands of 
deft, at P., Sc to pay a fixed rent & a royalty. 
Tlie land steward, by letter, accepted the offer. 
Sc agreed to grant a lease for twenty-one years, 
if, after a year’s trial, it was asked for. Pltf, 
applied for the lease, but he refused to give any 
security that the undertakings would be carried 
out Sc the covenants in the lease observed, or to 
join any responsible person with him in the under- 
taking. The land steward, accordingly, declined 


— FmcoiutALn «. ViOAlis (1B39), a Dr. 
ti Wal. 298.-- m. 

fl. Parol eviSenet no$ ad- 


to proceed with the lease, or to assign the 
area over which the ironstone was to be worked. 
Upon a bill for the specific performance of the 
agreement : — Held : the agreement was indefinite, 
the land steward in the absence of assurance that 
the undertaking would be carried out Sc the 
covenants in the lease observed, was not bound to 
assign the area for the mineral workings ; Sc the 
bill was dismissed, but, under the circumstances, 
without costs. — L ancaster v. Db Trafford 
( 1862), 31 L. J. Ch. 654; 7 L. T. 40 ; 10 W. R. 474. 

795, .] — DoujNO V. Evans, No. 427, 

ante, 

796. .] — By two letters of May 10, 

Sc 13, 1892, to the corpn. of Oxford, C. offered to 
surrender his existing lease, to pull down an old 
building Sc erect a new building on the site of a 
line marked out by a specified surveyor, at a cost 
of £4,000 Sc to carry out the work within twelve 
months, provided that the city would grant him 
a new lease for seventy-five years, at a ground 
rent of £100 per annum / Sc he would agree to a 
line being drawn in the rear giving up part of his 
cellar for the purpose of straightenmg the dividing 
line between the properties ; this proposal to in- 
clude all claims he might have for compei^tion 
for the loss of business Sc other things incidental 
to the taking down Sc rebuilding. On May 13, 
1892, the Public Improvements Committee of 
Oxford, through the town clerk, accepted these 
proposals ” subject to the ai)proval of council.” 
by another letter of May 27, 1892, to the corpn., 
C. added a new term to his previous proposal. At 
a meeting of the council on June 1, 1892, at which 
C. was present, the council ratified tlie agreement 
made by the committee. Sc rejected the further 
term proposed by the letter of May 27, 1892. 
The committee had not been appointed under the 
common seal of the corpn., nor was the ratifica- 
tion of the contract imder seal. On July 21, 1892, 
C. withdrew his offer, Sc repudiated the contract. 
In an action by the corpn. for specific performance : 
— Held: (1) the contract, being one which re- 
quired to be made under the common seal of the 
corpn.. Sc not having been made or ratified under 
seal, could not be specifically enforced against 
deft. ; (2) specific performance would be with- 

held on the ground that no date was fixed for the 
surrender of the old lease Sc the commencement 
of the now term. Sc there was a want of definite- 
ness in the provisions of the contract. — Oxford 
Corpn. v. Crow, [1893] 3 Ch. 635 ; 69 L. T. 228 ; 
42W. K. 200; 8 R. 279. 

Annotaiion : — Ab to (1) Retd. Hoare v, Lewisham Corpn. 

(1901), 85 L. T. 281. . 

797. Direction of issues to ascertain terms.] — 

Where on an agreement for a lease, the particular 
rent, commencement, Sc duration of the lease are 
uncertain, or depend upon the approbation of a 
third person ; a ct. of equity will direct proper 
issues to ascertain these several facts, before any 
specific performance of the contract is decreed. — 
Plunket V, KING^SLAND (LoRD) (1746), 1 Bro. 
Pari. Cas. 822 ; 1 E. R. 696. 

798. What is sufliolent certainty — ^Terms con- 
tained In written document — Referred to in agree- 
ment — Admissibility of parol evidence.] — Agree- 
ment for a lease of a form, referring to a paper con- 
taining the terms. Bill for specific performance 
accormng to such clauses, as had bi^n read to 
pltf. : parol evidence to prove that was refused, 
Sc the bill dismissed. Bill being dismissed with- 


mitifd to 9upplv omiseion,} — Riddick 
V. Olknnox (1853), 6 Ir. Jur. 39. — ^IR. 
d. Terms eoiUained in draft 


tnemorandum,} — Koua v, Amcbroo- 
DEKN fif Sons (1921), 42 N. L. R. 276. 
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out costs, as a hard case, parties luade trustees 
without their knowledge, as such being necessary 

g arties to the bill cannot have costs against pltf., 
ut left to their remedy against their principal : 
otherwise perhaps, if pltf. had prev^ed ; because 
then those costs might have been given over 
aMnst other defts. — B rodib v. St. Paul (1791), 
IVes. 326 ; 30 E. R. 368. 

Anruytaiions Bsld. Rich v. Jackson (1794), 4 Bro. C. 
514; OgiJvle v FoUanibe (1817), 3 Mer. 63 ; Ridffv^ayr. 
Wharton (1854), 2 Eq. R^. 839. Mentd. O)oth v. Jack- 
in (1801), 6 ves. 12; Himdnson tr. Clowes (I80S). 15 
Ves. 516 ; Andrew e, Andrew (1855), 3 Sm. & O. 130 ; 
Lee e. Dawson (1861), 4 L. T. 464. 

799. Conflicting testimony — As to terms 

of agreement.] — Bill for specific performance of a 
parol agreement to renew, pltf. having built a 
house ; the only witness for pltf., proved an agree- 
ment different from tliat in the bill ; two defts. 
by answ'er stated an agreement different fiom 
both ; in strictness the bill ought to be dismissed ; 
but specitic performance w^os deci'eed accoiding 
to the answers, with costs against pltf. - -Mtui- 
TIMER V. OrcharI) (1793), 2 Ves. 213 ; 30 E. K. 
615, L. i\ 

800. .] — (1) rpon a treaty for 

a lease of a liouse, the lessor sent to the lessee a 
letter specifying the terms on which ho would let 
it. The lessee immediately took possession, hut 
he signed no contract. The lessor liaving insti- 
tuted a suit for sp(‘citic performance, the lessee 
insisted that, in addition to the terms contained 
in the lettei*, tlie lessor liad verbally pn^mised to 
put tJie house into thorough repair ; this the lessor 
denied. Tlio ct. doubted whether the specific 
performance could be enforced, & gave deft, the 
option, cither of a decree for specific performance 
on tlie terms <jf the letttT, or a decree to deliver 
up possession A. to jpay an occupation rent. But 
if ho refused to exercise the option, the ct. directed 
a decree on the latter branch of the alternative. 

(2) In tlie abs<mce of any agreement on the 
subject, a pei*8on who agrees to take a house must 
take it as it stands, A cannot call on the le8.sor 
to put it int-o n condition which makes it lit for 
his living in.-- Vjiapj'KLL v. (Jkegohy (1863). 31 
Beav. 250 ; 55 E. H. 031. 

gOl. — As to meaning of terms.] — 

A landlord gave to his tenant a memorandum in 
the form of a letter to the following elTecl, “ Sir, 
Agreeabli* U» our covenants with regard to the 
farm which you hold of me I acknowledge myself 
bound to grant you a running lease of bcven, 
fourteen, or twenty-one y(‘ar*s, whemwer you may 
reejuire the same to be completed according to 
those respective terms.” The meaning of ” cove- 
nants ” W'as unceHain, owing to a eoiifiict of testi- 
mony between the landloi^ A temint : Held: 
the memorandum of agreement was too vague* to 
call for a decree for specitic performance. — J ekfkey 
V Stephens (1860), 2 L. T. 710; 6 Jur. N. S. 
947 ; 8 W. K. 427. 

Aniwtahun : -EcM. 8iiilth r. Wheat^ruit (1S78), 9 Oi I>. 
223 . 

302. Conditions to ht Judged proper by 

third party — Agency of such party not of essence of 
contract.] — Decree for specific performance of an 
agreement to grant a lease ; rejecting one term, for 
^ch conditions, etc., as shall be judged proper by 
G * A substituting a reference to the master ; 
the agency of G. not being of the essence of th(* 
contract.— GOURIA.Y v. Somerset (Dvke) (1815), 
19 Ves. 429 ; 34 E. It. 576. 

Annotatvms .— Mcatd. Morgan v. Milman (1853). 3 Do 


^ Wytboe (1854). 5 

3. M. AG. 880 : v, L O. A D. Rt. (1865). 

B G. J. A Sm. 24 ; Hart v. Hart (1881), 18 Oh, D. 


a. M. 

De Q. 

3 De I 

670 ; ETerabed «. Everahed (1882). 46 L. T. 690. 

808. Coimnenoeinent not stated.] — G ilbert 

V, Hall, No. 425, atUe, 

804. Amount of rent not fixed — Ascertain- 

able as percentage.] — 1‘owell v, Lovbgbove, No. 
490, ante, 

806. Lease of ** coals, etc,, or minerals.**] 

— Price v. Griffith, No. 660, ante. 

806. Stipulation for “ handsome decora- 

tion.**]- — An agreemiuit U) take a lease of a house 
if put into thorough repair, A the drawing-rooms 
“ handsomely decoratcHi according t-o tlie present 
stylo” : — Held: too u!u*ertain for the ct. to en- 
force. — Taylor v. i*oiiTiNOTON (1855), 7 l)e G. M. 
A G. 328 ; 3 Eq. Hep. 781 ; 1 Jur. N. S. 1057 ; 
19 J. P. 627 : 44 E. It. 128, L. JJ. 

- Distd. Dewr r. Verity (1869). 38 L. J. (’h. 

486. Reid. Parker r. Taxwell (1858), 2 Do G. A J. 559 ; 

SanuiUa c. LawJord (1802), 4 OUT. 42. 

807. Stipulation to build ** according to 

plan to be approved.**] — An agiwm<‘nt lor a lease 
t/O be granted in considerat ion of the intended 
lessee building a house as thernniiafter mentioned, 
A when the house should he built, C(»ntainod an 
agreiunent by the lessee to build a hoiisc* with out- 
buildings of the value of £1,400 at the h'ast, accoitl- 
ing to a plan to be approved by the lessor: 
Held : the agreement ti> build the house w^as too 
uncertain to support a hill for Hpen ific perform- 
ance, A it was dismissed with costs. ]ira(’E r. 
Wkhnert (1858), 25 Heav. 3i8 ; 27 L. J, (’h. 
572 ; 81 L. T. O. 8. 310 ; 22 J. P. 418 ; 1 Jur. 
N. S. 549 ; 6 W. U. 425 ; 53 K. K, (t70. 

Antuftat urns : ~ ConM&, lioudon v. Smit ligut** (1868), 

38 L. J. (’ll. Ul. Refd. Si)ttine+« r ICiliro (186(1), John. 

669 : Cnhittr. Sinitli (18(Jn. 16 Jor. N. s. 1123 ; Wllkla- 

8on V. C'lofnentfi (1872), 8 t'lj. 96. 

808. Uncertainty as to subordinate matters.] 

— Parker v, Takwkll, No. 777, ante, 

809. Stipulation for ** substantial 6c 

decorative repairs.*’] Hamupa r. liAWFoui), No. 
867, poM, 

810 . Undertaking ” to spend money on 

improvements.**] -Pltf., being the lessee of an 
hotel from a co., applied for a renewal of his lease, 
on the understanding that he would sp(*nd money 
on improvements. A mteling of the co., in- 
formally coiiveneii. agr(*ed to grant the reneweil 
leiise, A i>Jtr. continued in i>oHHi*ssion, A expended 
money on improv einents Held : the agr(*i*nient 
coulii not be (!ijforc(*d, as pJtf.’s und(‘rtiiking to 
iiTipi*ov<? the premises was a material p.'irt of the 
arrangement, A was too uncertain Ut he insi'rtod 
as a covenant in the least*. Gahdneu r. Fookh 
(1867), 15 W. n. 388. 

811. Proviso that “ wishes of plaintlfT 

should be consulted *’ -Erection of buildings.] - 

OxFouii r. J*it<)VANi), No. 363, anti', 

812. Lease ** at rent 6c terms agreed upon** 

—Terms contained in previous written agreement.] 

-Baumann r. Jameh, No 386, ante, 

813 . Undertaking to “do ali repairs, 

painting, decorating, etc. '^ --Collaterai parol agree- 
ment unsubstantiated.] - Dear v, X'ekity, No. 

816, poHt. 

(p) Varudirm, 

See, gcneralhj, Bfeuikic Performance. 

814. Term omitted from written ai^eement.] — 
Bi)©cific performance refused of a written agree- 
ment for a lease, because it was proved by parol 


part II. SECT. 8. SUB-SECT. 1.— 
F. (p). 

11,814 1. Term omitted from wriUm 


agreement ,] — SpectRc execution of m 
written luproenient tor a leaao decreed 
at tbc milt of tb© tenant, with iicvcrel 
addit lone contemporancounly agreed 


on by parol, mst up hy the aniover but 
omitted ill the bill. akhkn tr. 
Tiiuvdkh (J846), 9 J, K<|. H. 371. 

tR. 
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Sect. 8. — Enforcement — Remedies far breach: Stdi- 
sect. 1, F. ip)^ & 0>; avh-sect. 2^ A. (a)«] 

evidence, that one of the terms of the actual agree- 
ment, that pltf. should make on the premises, 
which included a malt>house, five hundred coombs 
of malt annually, was not inserted in the written 
agreement. The insertion of such a covenant in a 
lease of a malt-house cannot be insisted on without 
an express agreement, it not being a usual 
covenant. — G ajrbabd v. Gbinlino (1818), 1 Wils. 
Ch. 460 ; 2 Swan. 244 ; 37 E. K. 190. 

815. .] — ^Martin v. Pycboft, No. 629, ante. 

816. .] — An f^eement to grant a lease of 

a house was contained in three letters, which 
specified the term & the amount of rent, & stipu- 
lated that the intended lessee, pltf., was to do all 
repairs, painting, decorating, etc. The intended 
lessor, deft., refused to grant a lease on the footing 
of the agreement, on the ground that pltf. had at 
the time of entering into the agreement also 
verb^y undertaken to expend £1,000 on the 
premises in a particular manner, & to allow 
covenants to compel him to do so lo be inserted 
in the lease ; that pltf. had not performed that 
part of his agreement, Sc had objected to such 
covenants ; Sc further, that the agreement as 
contained in the letters was too uncertain for the 
ct. to enforce. On a bill filed for specific perform- 
ance of the agreement as contained in the letters : 
— Held : the alleged parol collateral agreement was 
not substantiated by the evidence, Sc there was no 
ground for saying that the terms of the letters 
wore uncertain, Sc therefore pltf. was entitled to a 
decree, with costs. — D eab r. Verity (1809), 38 
L. J. Ch. 486 ; 21 L. T. 185 ; 17 W. R. 716, L. Xf. 

817. Agreement proved different from that 
alleged.] — Pltf. by his bill stated an agreement for 
a le^e containing certain provisions Sc prayed a 
imecific performance. The contemporaneous evi- 
dence adduced in proof of the agreement, made no 
mention of one of the alleged provisions ; but that 
provision was contained in a draft of the lease not 
known to either party, until discovered some years 
afterwards in the possession of the lessor’s steward. 
The tenant had been in i) 088 ession from the time of 
the agreement : — Held : (1) there was not such a 
variation between the agreement stat<‘d, & that 
which the evidence went to prove, as to prevent 
the et. from making a decree for pltf., on the 
ground of part performance. 

Cts. of Ecpiity exercise their jurisdiction, in 
decreeing specific ptTfoiTnance of verbal agree- 
ments, where there has been part performance^, for 
the^ purpose of preventing the great injustice 
which would arise from permitting a party to 
escape from the engagements he lias entered 
into, upon the mound of Stat. Fi'auds, after the 
other party to the contract has, upon the faith of 
such engagement, expended his money or other- 
wise acted in execution of the agreement (Ootten- 
IIAM, L.C.). 

(2) Where the party cannot obtain the rights to 
which the ct. has declared him entitled, without 
antedating a deed which the ct. orders to be 
executed, the ct. will order such deed to be dated 
at the time at which it ought to have been 
executed. — M undy t\ Joixiffe (1830), 6 My. Sc 
(>. 167 j 9 L. J. Ch. 95 ; 8 Jur. 1046 ; 4 Jur. 621 ; 
41 E, R. 334, L. C. 


Anno^i^ma : — Aalo (1) Oontd. Sutherland v. BHm (1841), 
1 Hare, 2C. Be!d. Dale r. Hamilton (1840), 6 Rare, 369 ; 
Onvory y, Wll«on asss). 9 Hare, 683 ; PhlUips r. 
Alderton (1873). 24 W. R. 8. 
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•. IFoffc Jabottr expended in 


818. Underlease eontalnlng eovenaat not in 
head lease.]-— Sneluko v. Thomas, No. 1486, poef. 

O. Effect of Non-Compliance totih Decree. 

819. Rescission of contract — With stay of pro- 
ceedings.] — ^After a decree for specific performance 
of a contract to take a lease of a house, Sc an order 
on further consideration for payment of the sums 
certified to be due from him, for costs & damages, 
deft, having absconded without paying the 
amount, the ct., on motion by pltf., ordered the 
contract to be rescinded, & all further proceedings 
in the suit stayed, except as to the recovery of the 
sums already ordered to be paid. — Watson v. 
Cox (1873), L. R. 15 Eq. 219 ; 42 L. J. Ch. 279 ; 
27 L. T. 814 ; 21 W. R. 310. 

Annotaiimia : — Consd. Hutchirurs v. Hiunphreyg (1885), 54 

h. J. Oh. 6.50. Refd. Honty v. SchrOder (1879), 12 Ch. D. 

666 . 

820. .] — ^An action was brought for 

the specific performance of a contract by deft, 
to grant a lease to pltf. of a certain shop Sc 
premises. Deft, counterclaimed certain sums for 
additions made to the premises at the request of 
pltf., Sc for rent agreed to be paid in advance. 
The contract was, at the trial of the action, 
ordered to be specifically performed, & it was 
ordered that pltf. should pay to deft, the sums 
counterclaimed by him, with a deduction, Sc the 
costs of the action. Pltf. did not make the pay- 
ment s ordered, or execute the lease tendered to 
him, & deft, thereupon moved to rescind the 
contract : — Held : the contract could be rescinded, 
but on the terms of all proceedings in the action 
being stayed, including the order for payment of 
the sums above mentioned, but not the order 
for the payment of costs. — Hutchings v. Hum- 
phreys (1885), 54 U J. Ch. 050 ; 52 L. T. 600 ; 
33 W. R. 663. 

AnnotfUion : -Mentd. Jones r. Lapthorno (1S93), 37 Sol. Jo. 

20 «. 

821. Attachment.] — Where a person has been 
directed to execute a lease, but refuses to do so, the 
ct. can only enforce such execution by attachment, 
Trustee Act, 1850 (c. 60), having omitted to 
provide for such a case. —Grace v, Baynton (1877), 
25 W. R. 606. 

Sec, now, Supreme Court of Judicature (Con- 
solidation) Act, 1925 (c. 49), s. 47. 

822. Appointment of person to execute in place 
of defendant.] — A decree was made for specific 
performance of an agreement to grant a new lease 
of certain premises, & deft, was ordered to execute 
such new lease to pltf. Deft, having refused to 
obey the order, pltf. moved for leave to issue a 
writ of attachment against her : — Held : there 
having been a decree for imecific performance, the 
ct. had jurisdiction, under Trustee Act, 1850 (c. 60), 
s. 30, to appoint a person to execute the lease in 
place of deft.. Sc the motion was directed to be 
amended accordingly. The motion having been 
amended, an order was made declaring deft, a 
trustee of the premises within Trustee Act, 1850 
(c. 60), & a person was appointed in place of deft, 
to execute the lease to pltf. — Hau^ v. Hale (1884), 
61 L. T. 226. 


SuB-sBcrr. 2 — Damages. 

A . Action far Damages. 

(a) Jn General. 

Damages generally, see Damages, Vol. XVII., 
pp. 78 et seq. 


contemplaHon of ieoae.] — Where no 
binding lease had been made : — Held : 
pUfs. were not entitled to recover the 


value of their work Sc labour expended 
In onltivatina the lande durina tlM 
time tboy u'ere in poseession thereof.— 
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828. Camiot be brought after speelflo ^fomi* 
ance decreed.] — ^After a decree for specific per- 
formance of an agreement for a lease, & the lease 
has been executed in pursuance of such decree, 
pltf . brought an action at law to recover from deft, 
damages for the delay in the performance of that 
agreement. Although deft, would have been 
clearly entitled to an injunction in a new suit yet 
the decree having been wholly executed, the ct. 
cannot make such an order in the original cause. — 
Ford v, Compton (1786), 1 Cox, Eq. Cas. 296 ; 29 
E.B. 1174,L. C. 

£24. Concurrent with action for specific per- 
formance — Different causes of action.] — A 

party filed a bill for the specific performance 
by the lessor of an agreement for a lease, & 
brought an action at law against him for damages, 
which had accrued up to the commencement of 
the action, from the non-performance by the lessor 
of certain parts of his agreement : — Held : the 
action & suit were not for the same matter, & 
might both be continued. — F ennings v, 11 um- 
PHERY (1841), 4 Beav. 1 ; 10 L. J. Ch. 251 ; 5 
Jut. 455; 49 E. K. 237. 

Anruttation : — Apld. Anfflo*Dai)Ubian ("o. r. HogorHon (18C7), 

L. R. i Eq. 

825. Liquidated damages or penalty — Sum 
provided in contract for breach.] — An agreement not 
under seal, for the lease of a public-house, con- 
tained a clause that the party neglecting to comply 
with his part of the agreement should pay the 
sum of £100, mutually agreed upon to be the 
damages ascertained fixed on breach thereof ; — 
Held : the party making a default was not liable 
beyond the damages actually sustained. — B andaix 
V. Everest (1827), 2 C. P. 577 ; Mood. A: M. 


41, N. P. 

Annolaiwn .-Refd. 


C'rMfO r. liollon 3 C. & 


-MO. 


326. In a contract for a lease it 

was a condition precedent that the intending 
lessors should complete by a fixed date certain 
specified works & render the house to be Ieas<*d 
fit for habit-ation ; the sum of 150 Rupees t^ bo 
paid in respect of every day thereaft<^r that the 
works rt?mamed uncompleted : — Held : in an 
action for damages, the omission to complete the 
works was a continuous breach of contract after 
the fixed date, <& the siipulatt‘d daily sum was iu)t 
a penalty, but was recoverable down to tlie date 
of action as liquidated damages ; A, as the 
contract had been in effect abandoned, furtlier 
damages down to the date of judgmemt w(*i*e on 
tlie evidence rightly assessed os within the con- 
templation of both parties.— 1 >E Soysa v. De 
Pless 1*ol, [1912] A. P, 194 ; 81 L. J. P. P. 1-6 ; 


105 L. T. 642, P. P. ^ 

— — — iSVe, generally^ Damage^, \o 1. XVii., 
pp. 136c/«cq. , .. , 

8^. Necessity for tender of lease for execution.] 

A contract provided, that a lease should b<* 

drawn, prepai*ed, & txecut^ at the sole expense of 
the lessor. In an action on the agreement by the 
lessee : — Held : it w^as not necessary to aver tliat 
a lease was tendert^d to the lessor for execution. 

(2) As the lease was to be prepared at the sole 
expense of deft., he was to prepare it. At the 
lesw^e. . . . W here all that is stipulated for is, that 
it shall be prepared at the expense of the lessor, 


& there is no context to explain it, it must be 
intended that the lessor is to prepare it also 
(Parks, B.). — ^Pricb v, Wiujams (1836), 1 M. As 
W. 6; 1 Gale. 362; Tyr. At Gr. 197; 5 L. J. Ex. 
120 ; 150 E. K. 323. 

Annotatims Xsntd. Kowboroufh r. fkjhrodoT 

(184S), 7 C. li. Mi ; Hiokanl v, Omham, iTviOJ I Ch. 7«5I. 

828. Necessity to aver readiness to execute.] — 
In a declaration upon an agreement by deft, to 
take a house of pltf., A: to execute a lease for the 
some ienn as pltf. held, less ten days, an averment 
tiiat pltf. accepted deft, as tenant Ac tendered a 
lease for the same U^m, etc., for deft.’s signature, 
was held sufficient without averring pltf.’s w^iuoss 
& willingness to execute a lease, or showing tliat 
ho had authority to grant the biases — 41 ollin.s v. 
WiLLMOTT (1864), 5 Now' Rep. 110 ; 11 L. T. 340 ; 
13 W\ R. 204. 

829. Money expended by tenant in expectation 
of lease— 'Parol agreement.] -A. tor)k a house of 
B,, Ac undertook to do ceiialn repairs At Improvo- 
ments, upon condition of having a Uvaso for 
twenty-one y«»ar8. This wiis a parol agrt^omeiit. 
Ho entertnl, did the repairs, but tlu» ^ landlord 
refumni to grant the lease. A. continued in 
possession, At brought amtunpait tor work Ac 
labour : --Held : the action would not lic^-- 
IloFKiNH V. Ru’IIAUDh (1846), H L. T. O. S. 117. 

830. Assessment of damages - Question for 
Jury. I — By agrt^oment iindcq* 8<«d between pltf. 
At defts.’ testator, the latter agm'd to grant a 
l(»ase for sixty years of c<‘rtain teneim'nts then in 
pltf.’s ]> 08 s<‘HHion, as tenant fi’om ytuir to ytuir. 
AfU^r testaU^r's death defts. rc'ptidiated the 
alleged agi*(H)ment , contemiiug it was a forgta*y, 
At recovered judgment in arj action of ej(*ctmcnt 
in the county ct. lilf. thiMi'Upori gave the follow- 
ing notice, “ I hereby giv(‘ you n(>ti<‘e this (lay 
that I give up poss(‘ssion of all tin' land, according 
to the judge’s order, tliat I now hold of the laU^ 
J. H.” J^lif. having biH)Ught an action in this ct. 
on lh(* agi'eemont, tlu^ ju(lge (jonsideivd it was for 
hiiri to put a construction on this notice, At told 
the jury t)iat it amountt'd to an abandonmimt of 
all pllf.’s claim under the agn'ement, At that if 
they found tin* agnHurient Inul beini sigrn'd by 
t<*Mta(or, he was only entitled to nominal damages : 
— Held: this W'as a misdirect ion ; 1 he nn'aniiig of 
the notice Ac the amount of damages ought b) hav«? 
laN-ri left Ui tht* jury. — Smith v. Sv.moni>s (1860), 


1 L. T. 209. . . ^ , 

831. Agreement to let theatre Iron) certain date 
-Theatre closed -Refusal of licence. j -Pltf. in 
Jan. 1902, enteresd into an agreement vvith deft., 
who was the proprietor of a jimvincial tlieatre, 
W'hereby the latter agre(ql to l<*t him th<5 theatre 
for a fortniglit trorii Mar. 31, 19t>2. The (igr<M*- 
ment contained a claus<i which nnidored it null 
Ac void in the event of the theatre Ixjing closed c)ii 
account of any public calamity, Royal d(»mise, 
epidemic, fins or accidimt, “ or w'h(*n theatrical 
p<‘rfurmamx}s an? suspended fr<im any cause 
whatever.” The theatre was licenwd by patent 
from the l»rd Phambt'rlain, At the patent was 
grant*?(l annually on Mar. 25, In Mar. 1902, 
the renewal of the pabmt was [Mistponed in conse- 
quence of certain alterations having be<*n ordered 
in the theatre wliich entailed its being closed. 


MAORirius c. Baird, 11924} S. 11. Q. 
303.—AUS. 

f. .} — pbaprr r. Holborn 

(1874). 24 C. P.122.— CAN. 

When rifihi ariaea — DeMite 
krtach — Vneeriain diacHpHon oj pre- 
rniataA — In an action of oovenant for 


►t makinir a lease of preinl»e«, It is 
. mund for arreatlDfr tbe Judgnjcnt 
at the premiaes are not paHicu^ly 
t forth. If tbe broach be aa deflnito 
the terma of the covenant 
[>wand «. Tylxb < 1B3!»), 4 O. 8. 257. 
CAN. 

h. Neeeaaity of tender of leaae for 


ejrecuiion. I— To an action for broach 
of an aifpcjcment to execute a jof*©* 

Is no aiMwer to allege that pltf.. 
intended leanee, had not prepare the 
leaae At tendered it for execution to 
deft., the intonded loaeor.— C anti.ey r. 
PowKLL (IS76), 1. U. 10 <•. L. 200.— 
IN. 
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Landlord and Tenant. 


Sect, S, — Enforcement — Remedies for hreach: Sub* 
aect. 2, A, (a) <fc (6) i,] 

In an action to recover damages for breach of 
contract : — Held : deft, was liable, as the theatre 
was not closed in consequence of event covered 
by the clause in the contract. — ^B low v. Ijewis 
(1902), 19 T. L. B. 127. 

(6) Non-Performance by Lessor, 
i. Defective Title of Lessor, 

882. General rule—Damages recoverable for 
breach of covenant.]— Tisdale v, Essex (1616), 
Moore, K. B. 861 ; 1 Boll. Rep. 397 ; 3 Bulst. 204 ; 
1 Brownl. 23 ; Hob. 34 ; 72 K B. 966. 

Annotalixma Reid. Hayoa v. Blckerstall (1669), Vaugh. 
116; Lucy i». Leviaton (1673), Freem. K. B. 103 ; Norman 
V, Fos^r (1673)^ Mod. Rep. 101 ; Gregory v. Mayo (1676), 
3 Keb. 766. Mentd. Com «. Bernard (1703). 2 Ld. 
Rayni. 909 ; Ross v. Hill (1846). 2 C. B. 877. 

833. Innocent misrepresentation.] — 

Pltf. entered into an agreement with deft., the 
lessee of a house, to take his house for three years. 
The agreement contained a clause which entitled 
pltf. to carry on in the house a boarding establish- 
ment. Deft, knew that, as between him the 
freeholder, the propeit/y was subject to a restrictive 
covenant against user for any purpose other than 
that of a priva^ dwelling-house, & he undertook 
to obtain, & did obtain, the consent of the free- 
holder, to the proposed letting to pltf. for the 
purpose she required. Deft, was not then aware 
that the conveyance of the fee .simple in the land 
contained a covenant with the vendor that no 
house erected on the land, should bo used for the 
purpose of any trade or business. After the 
execution of the agreement pltf. entered into 
possession, & after she had spent a considerable 
sum of money on the premises & had commenced 
to carry on the boarding establishment, she was 
informed of the existence of the restrictive 
covenant, &> was th(*n compelled to give up the 
boarding ostablislinient. Pltf. thereupon sued for 
rescission of the agreement on the ground of 
misreproseritation &; breach of warranty by deft., 
& she also claimed damages. At the trial deft, 
submitted to the agreement being rescinded, & 
thereupon no otlicr order was made : — Held : 
there was an absolute covenant by deft, against 
all the world that pltf. should be at liberty to 
cany on a boarding estabhshment in the house, 
there liaving been a breach of that warranty 
deft, was liable for the damage sustained by pltf. — 
Mjlch V. Coburn (1911), 27 T. L. B. 372 ; 65 Sol. 
Jo. 441, C. A. 

884. Measure of damage — Loss of bargain — 
Knowledge of lessor of defect of title.]— Where a 
p^ty agrees to grant a good & valid lease, having 
full knowledge that he has no title, pltf., in an 
action for the breach of such agreement, may 
recover, beyond his expenses, damages resulting 
from the loss of his bargain ; & deft, cannot, under 
a plea of payment of money into ct,, give evidence 
that pltf. was aware of the defect of title. — 
Robinson r. Harman a848), 1 Bxch. 860 ; 18 
L. J. Ex, 202 ; 13 L. T. O. S. 141 ; 164 E. B. 363. 

Conid. Slkos v. Wild (1861), 1 B. & S. 687. 
Apia. Look V. Furze (1866), L. R. 1 0. V, 441 ; Kogell v. 


Fitoh U869). L. R. 4 Q. B. 669 : Godwin v, Franoia (1870), 
39 L. J. O. P, 121 ; Boln v. Fotherrtll (1874). L. R. 7 H. L. 
168 ; Abrahams v, Reiach, 11922} 1 K. B, 477. Rett. 
Pounsettv. Fuller (1856). 17 O. B. 660 ; Stranks v.St. John 
(1867), L. R. 2 O. P. 376 ; Wlgsell e. School for Indigent 


Drydook Co. e. C^an Line Steamers (1921), 37 T. L. E. 644. 

885. .] — ^Pltf. & defts., who occupied 

adjoining premises, had entered into an am^e- 
ment, in pursuance of which defts. pulled down 
part of pltf.’s premises, erected new Duildings on 
the site thereof for themselves, & derived substan- 
tial & permanent benefit from the agreement. 
They also, in pursuance of the agreement, made a 

E assage & side entrance to his premises for pltf., 
ut other persons, whose land it was, shut up the 
passage, & rendered the entrance impossible. 
Defts. were in the bond fide belief, until after all 
these buildings were completed, that they were 
owners in fee simple in possession of the land on 
which they built the passage, & no negligence or 
want of due care could be imputed to them, nor 
to pltf., for acting on that assumption. The 
agreement also provided that defts., within two 
months of the completion of the buildings, should 
execute a lease to pltf. of, amongst other land, that 
which formed the passage, & that the lease should 
contain covenants similar to those in an indenture 
of lease recited in the agreement, so far as the same 
wore applicable. The said recited indenture 
contained, amongst others, the ordinary covenant 
for quiet agreement : — Held : the agreement 

between the parties was absolute, although the 
covenant to be inserted in the lease, & to run with 
the land, was to be restricted to the usual form ; &> 
pltf. was entitled to the pecuniary amount of the 
difference between the present state of things, & 
what it would have been if the contract had been 
performed, & pltf. had got a title to this entrance. 
— Wall v. City op London Beal Property Co., 
Ltd. (1874), 30 L. T. 63 ; 38 J. P. 422. 

830 , stipulation as to Investiga- 

tion of lessor’s title.] — A tenant for life of settled 
land agreed to let a “ park ” without having first 
obtained the consent of the trustees of the settle- 
ment or an order of the ct. The lessees had not 
stipulated for the investigation of the lessor’s 
title, nor had they over asked him to execute a 
lease. There was no evidence to show that the 
lessor could have obtained the necessary consent 
or order, had he endeavoured to do so. Tlie 
lessor had subsequently died, & the lessees were 
refused specific performance ; — Held : under the 
circumstances the estate of the lessor was not 
liable to the lessees for damages. — I ^ease v, 
Courtney, [1904] 2 Ch. 603 ; 73 L. J. Ch. 760 ; 
91 L. T. 341 ; 63 W. B. 75 ; 20 T. L. B. 653 ; 
48 Sol. Jo. 622. 

Annotation : — Hsntd. Re Wythe«’ S. E. (1908), 98 L. T. 
277. 

837. Premium paid on delivery of possession 

— Possession kept for two years.]— By agreement 
between A. & B., reciting that B. ba4, as he was 
advised & believed, legally & effectu^ly put an 
end to a certain lease granted to C., dated July 
18, 1839, of a certain farm, etc., by entry thereon 
under a powder therein contained, by reason of the 


PART II. SECT. 8, SUB-SECT. 2.— 
A, (b) i. 

k, Chfural rute-^Damaote recover* 
able for breach ofconiracL ] — Where deft, 
hod agreed orally to let to pltf. certain 
premiaee for a year, to oommenoe at a 
future day, & on the day deft, put pltf. 
Into posseesion of part of the domii^ 


premises, but oould not give him the 
possession of the residue, in oonse- 
quenoe of which pltf, suffered loss. & 
sued deft, ou the agreement : — Held : 
he was entitled to recover. — C larke e. 
Skrrioks (1846), 8 u. C. R. 636. — CAN. 

1. .1 — Although an agree* 

mwt to lease a homestead cannot be 
enforced owing to the absenoe of the 


consent of the wife of the intended 
lessor, hia failure to f ulfli the agreement 
entities the other party to damagee. — 
Scott tk Shxppard r. Miller, 11921) 
3 W, W. R. 163.— CAN. 

m. Jlfeosure of damage — Breach due 
U> infirmity of title — jNeetemtry legal 
expenoes ,) — When an agreement was 
made to lease certain premises deft 
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’ * that B. had an«ed to grant a 
Is?®® ^ ^ ^’9 forTventy-one years 

®*®-> “ ®““« 

SSf^rS*****®*** * ** agreed that B. should 

g^t & A. Mcept a lease, at a certain rent, pay- 
aWe qn^riy, said 1^ to commence on Sept. 29, 
io44. If deft, could then legally make & execute 

«« should be in 
a Situation to grant same ; that such lease should 
wnt^ the covenants, etc., as the lease to C. ; 
« that A. should pay to B., on possession being 
delivered to him, £500 as a premium for the lease 
so to be granted. A. was let Into possession, A 
occupied the farm for about two years, paying the 
rent ; & he also, within that time, paid B. £250 
m paj^ of the £500 premium ; but, the Hat against 
C. having been superseded, B. was unable to 
gr^t the lease to A. A. thereupon brought an 
^tion for the breach of contract, alleg^ing in his 
d^mration, that he had always been re^dy & 
willing to accept a lease, that 8cpt. 29, 1844, & 
a reasonable time for B, to grant the lease, had 
elapsed, & that B. was in a situation to grant a 
lease. A. also sought to recover back the £250 
as money had & received, upon a failure of con- 
sideration : — Held : ( 1 ) the recital in the agree- 
ment, & proof of declarations made by B. that C.’s 
le^e was void 8c ^od for nothing, wore prinid facie 
evidence, as against B., that ho had power to 
grant the lease ; but, it appearing also by the 
recitals in the agreement, that the lease to C, was 
supposed to be void by reason of C.’s bkpey., such 
primd facie case was rebutted by proof of the 
supersi^coft ot the fiat against C. ; &, consequently, 
B* was entitled to the verdict upon an issue as to 
his ability to grant the lease ; & (2) the production 
of the tntperaedeas was sufficient proof of the 
issuing of the fiat against C., At of the fact of its 
having been superseded ; A. was entitled to 
recover back the £250, as money paid upon 
consideration which had failed. — W kight v. Coixs 
(1849), 8 O. B. 150 ; 19 L. J. C’. P, 00 ; 13 L. T. 
O. 8. 488 ; 13 Jur. 1056 ; l.'f? E, R, 465. 

888. Costs of preparing agreement — In- 

vestigation of title.] — Covenant on an agreement 
made Sept. 27, 1848, whereby deft, agreed to 
demise to pitf,, on or before Nov. 29, then next, a 
ferry 8c certain messuages 8c premises, at yearly 
rents ; & deft, thereby agreed, within fourteen 
days from the date thereof, to furnish an abstract 
of his title to the several premises, 8l deduce a good 
title thereto ; 8c pltf. agreed to pay to deft., on or 
before Nov. 29, £3,150 8c interest. Averment, 
that pltf. was always ready 8c willing to perfoim 
all things in the agreement on his part to be 
performed. Breach, that deft, did not within 
fourteen days, or at any time, deduce a good title. 
Pleas, that pltf. was not rea<ly 8c willing to perform 
all things on his part to be performed ; Ac that 
deft, did deduce a gcK>d title. It appeared that, 
on 8ept. 17, 1850, pltf., who was a solr. & the 
promoter of a co., for making a feriw, erecting j 
gas works, bathing houses, etc., at Hayling Island, 
entered into an agreement with deft., the owner of 
land there, for a demise to pltf. of a ferry, land, 
houses 8c premises ; 8c deft. agr<>ed, witliin fourteen 
days from the date thereof, to furnish an abstract 
of his title to the premises, 8c deduce a good title 
thereto ; 8c pltf. agreed to pay dcift., on or before 
Nov. 29, £3,150. Aitev the agreement, the co. was 


pjovisioi^y registo^ by pltf. as its promoter. 
Two attracts of title were sent by deft, to pltf,, 
wmeh be^ objected to, on Nov, 10, dett, sent a 
further abstract, which disclosed a mtge. of the 
premises intended to ^ demised to trustees of 
deR.’s marriage settlement, one of whom was 
imbecile ; there were also two Judgments entered 
up a^c&inst deft. In consequence of these 
objections to the title, the association could not 
pret'eed with its objects, 8c was finally dissolved. 
The £3,160 was not paid to deft. i—Held : pltf. 
was entitled to a verdict on the above issues, ® to 
recover as damages the costs^of preparing, stamp- 
ing & entering: into the agroi^ment ; the expenses 
of investigating the title, 8c endeavouring to 
precure a good title, 8c procure the lease to be 
panted ; but not the expenses of raising the £3,150, 
sc loss of interest ; nor the expenses of preparing 
the co.’s deed of settlement. 8c registering it 
provisionally, nor the loss of profits from the 
granting of the Uw<e 8c the estaDlishment of the 
association, nor the profits ho would have derived 
from being employed as solr. by tlie association, 
nor as to any advanta^^ which ho might have 
derived from his time, labour, etc., bestowed In 
the formation of the association.— 11 A NftLiv v. 
Padwick (1850), 5 Exch. 615 ; 19 E. J. Ex. 372 ; 
16 L. T. O. S. 416 ; 155 E. H. 269. 

839 . .] — \ 

specific porfonnanco of a contract k> grant a lease 
of certain premises. Deft, was unanlo to grant 
a lease of the entirety, Ac offeriHl previously Ei the 
iiling of the bill to release pltf., 8c U) roirnbursi^ 
liim tiie amount of (‘ertain n ‘pairs that he ha<i 
done ; pltf. claimed, however, to he paid for 
costs Ac expenses incurred hy Jiiin in 8i about the 
ontoring into tiie contract, Ac for other damage 
sustained hy him : Held : i>ltf. was <*ntitled t^ an 
additional incpiiry as to the ct)sts Ac expenses 
incurred by him up to the filing of the bill ; 8c 

C ltf. ought to have proceeded at law for damages 
y reason of the bnjach of the contract. As a 
reasonable offer hod been madt^ to i>ltf. before the 
institution of the suit, he was properly directed 
to pay the costs. — Bauman r. AIatthkws (1861), 
4 L. T. 783, E. C. 

840. Prospective damage.] — Burrow v . 

SCAMMKLL, No. 709, anU\ 

841. Lien of lettee for expenses Incurred.] » 

A. agreed to grant a lease to B., who was to enter 
at once Ac expend money on improvements with a 
proviso that if A. failed within three months to 
grant a valid lease ho would repay to B. the amount 
of his outlay, Ac from Ac after sin h failure B. should 
be at libei’ty to quit, Ac the agreement should cease 
except as to B.^s right Uy repayment. A. being 
unable to grant a loiiso for want of title : -// eld : 
H. haul a lien on A.’s inETcst on the premises for 
his outlay Ac costs of suits, Ac (Jecn*<» a^jcordingly. — 
Middleton v. Maun ay (1864), 2 Bern. Ac M. 233 ; 
10 E. T. 408 ; 12 VV. K. 706 ; 71 E. H. 462. 

j4nnfdfUi/mjf • — ApM. Tanwr v, Marriott (1867). L. It. 3 Eq. 

i n. UM, Hfudiry r. Kriiory (IK«5 l L. It. 1 JCq. aE 
[sold. WIliwm V. (’Lurch (1K7'J), 13 Cti. D. 1. 

See, generally, Eikn. 

842. Knowledge by leesee of possible defect of 
title.] — Howe v. Hunt, No. 858, poaU 

843. .] — Ga0 Lioirr Ac Coke Co. r. Towre, 

No. 701, ante. 


was bond fide onder the mtotsksn 
belief that an existing lease of the 
premises oould be terminated upon one 
month's notice to the leesee. Deft, 
was unable to oarrr out ttie agrooment 


with pltfs., who sued for damages for 
the breach : — Held : the breach being 
due to inflnnltr of title, the utmost 
pltfs. could recover hr war of damages 
was the amount of their proper Ac 


neoessarr preparatory legal expenses.—- 
Hotman e. PBS«»Tr(l«5o). 47 O. L. R. 
438: 18 O. W. N. 177 ; hi D. L. R. 
692.— CAM. 
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Landlobd and Tenant. 


Sect, 8. — Enforcement — Remedies for breach: 8vb- 
sect, 2, A, jb) ii,, (c) dc jd), dc B, (a).] 

ii. Wilful DefauU of Lessor, 

844. Right of lessee to recover — General nile%] 

— Smabt V, Jones, No. 1662, post, 

$ 45 . Tenant demanding possession after 

date i^eed for commencement of tenancy.] — In 

an action against deft, for the breach of an agree- 
ment, by vmich he was to let to pltf. a messuage 
for a year from Mar. 26, pltf. to take the fixtures 
at a valuation in the usual way & to pay for the 
same on entry & a plea alleging the custom of the 
country for the incoming tenant &; the landlord 
each to appoint an appraiser to value the fixtures, 
Aj for the valuation to be completed before the 
time when, by the terms of the demise, the tenant 
was to have possession ; & that deft, gave notice 
that his valuer would attend on Mar. 19, but that 
pltf. did not on that day, or before Mar. 25, cause 
any valuer to attend on his behalf, or any valua- 
tion to be made, bv reason whereof deft, refused 
to allow him to take possession : — Held : it was 
competent to pltf. to give evidence of a demand of 
possession, & of a tender of the value of the 
fixtures, & of a refusal by deft, after Mar. 25 ; 
inasmuch as though pltf. agreed to take the 
premises from Mar. 26, he was not bound to ent^r 
upon that day. — Edman v, Allen (1839), 6 Bing. 
N. C. 19 ; 8 Scott, 261 ; 9 L. J. C. P. 49 ; 3 Jur. 
1032 ; 133 E. B. 8. 

846. Measure of damages — Loss of profit.] — 

If the agreement for a letting bo delivered over, 
after signature, to the party interested, with an 
express verbal stipulation, that it is still to be 
subject to the landlord’s being satisfied with the 
reference given him by the tenant, on the result 
of his inquiries, it seems it may be a proper 
question for the jury, to say, on an action for not 
performing the agreement, whether, inquiry having 
been made, the answer given by the party referred 
to, was such as reasonably satisfied the condition ; 
although the landlord declared that it was not 
satisfactory to him, & thereupon refused to let 
the tenant into ^ssession, under the contract, 
on that ground. Pltf. in such an action may give 
evidence of particular loss sustained by breach of 
such an agreement, if he have stated loss generally 
in his declaration. Therefore evidence of loss 
of business by pltf.’s wife in her trade of milliner, 
held admissible in such a case as evidence of general 
damage, whore no special damage on that ground 
was laid in the declaration, nor any customers 
named, nor any averment of her business intro- 
duced. — Wab-d V, Smith (1822), 11 Price, 19 ; 
147 E. B. 388. 

847. .] — A. agrees with B. to grant the 

latter a lease of a house, as soon as he becomes 
possessed thereof, to bear date from Dec. 21, 1826, 
for fourteen or twenty-one years. At the date 
of the agreement the house was under a lease which 
would not expire till Midsuixuner, 1827 ; the legal 
estate being in trustees, first, to pay debts, 
secondly, to pay an annuity to T., & subject thereto 
to the use of A. if ho attained twenty-four. In 
June, 1826, after A. had attained twenty-four, 
but before the outstanding lease had expired, ho 
& the trustees joined in a fresh lease to C. for 


twenty-three years: — Held: the meaeure of 
damage would only be the value of a lease for so 
much of the term as upon a calculation of the 
probable period of the annuitant’s death would be 
nkely to be subsisting at the arrival of that period. 
— Foed V, Tiley (1827), 6 B. & 0. 826 ; 9 Dow. 
& By. K. B. 448 ; 6 L. J. O. 8. K. B. 169 ; 108 
E. B. 472. 

AnnotaUcms : — ^Mentd. Ireland v. Blroham (1S35), 2 Scott, 

207 ; Lovelock v. Franklin & Cox (1846), 15 L. J. Q. B. 

146 : Matthews v. Lowther (1850), 5 £xch. 574 ; Hoohster 

V. De La Tonr (1853). 2 E. & B. 678 ; Frost v. KnJght 

(1870), L. R. 5 Exch. 322. 

848. Expenditure on repairs.] — A. entered 

into a written agreement with B. to let him a house 
for a year, & therein stipulated that if B. expended 
money in repairing the house, & A. did not at the 
end of the year grant to or procure for B. a lease 
of the house for seven years, A. would repay to 
B. half the amount of the repairs, not exceeding 
£40, within the year. B. expended monejr in 
repairs, & had paid the workmen, & A. neither 
granted nor procured the lease ; — Held : B. could 
not, on a common count for money paid, recover 
the half of the amount of the repairs under the 
agreement, but the declaration must be special. — 
Thurnell V. Symondh (1843), 1 Car. & Kir. 44. 

849. .] — Pltf., in a letter, proposed to 

take a lease of deft.’s house for a term of years, 
if deft, would carry out certain alterations. A 
correspondence & interview followed, & it was 
ultimately agreed that the alterations should be 
made, pltf. to pay £75 towards them. Pltf. 
wished to have the drawing-room painted in a 
particular way, & deft, consented that pltf. should 
send in his own workmen to paint it, which he 
accordingly did, & also laid down gas-pipes, etc., 
with deft.s consent. Ultimately pltf. was pre- 
vented from taking possession of the house owing 
to the default of deft, in carrying out the altera- 
tions to be performed by him, tSc brought an action 
for breach of the agreement, with the common 
counts for work done, etc. The correspondence 
disclosed no agreement sufficient to satisfy Stat. 
Frauds : — Held : pltf. could, under the common 
counts, recover for the value of the work done by 
deft.’s consent. — P itij^rook v. Lawes (1870), 1 
Q. B. D. 284 ; 46 L. J. Q. B. 178 ; 34 L. T. 95 ; 


40 J. P. 452. 

$50. Costs of Investigation of title.] — 

Where the declaration for breach of an agreement 
to assign a lease alleged that pltf. had been “ put 
to great expenses, amounting to a large sum of 
money,” etc., in investigating the title : — Held : 
he might, by way of damage, recover the amount of 
a bill of costs due to his attorney for inv^tigating 
the title, though such bill was not paid before 
action brought. — Bichardson r. Chasen (1847), 
10 Q. B. 766 ; 11 Jur. 890 ; 116 E. B. 287. 


(c) Non-Performance by Lessee. 

851. Right of lessor to recover — Loss of rent.] — 
Counts for use & occupation & money had & 
received, are sustainable where deft, has received 
rents & obtained attornments from tenants in 
possession, under an executory contract for a lease 
to be executed to him by pltf. at a rent & from a 
period to be a^rwards ascertained. — Neale v. 


PART IL SECT. 8, SUB-SECT. 2.— 
A. (b) U. 

It. Measure of damaqes,] — In an 
action br a tenant againat hJa landlord 
for refualnv to give mm poeaeanon of 
the demlaod premises, the proper 
measure of damagee ts the difference 
betwesA what the tenant agreed to 
pay for the prenusee Sc what they were 


really worth : it Is not open to the 
tenant to show that he rented the 
premises for the purpose of there 
oarrying on a oertaln business, of which 
the landlord was aware, that he oould 
not procure other premises, Sc to claim 
the pronto whion he might have made 
In such businees if be had been let Into 
possession. — M arkin «. Qratrr (I885), 


8 O. U. 39.— CAN, 

o. .) — McLennan r. Miluno- 

TON (1897), 5 B. C. R, 345.— CAN. 

PART II. SECT. S. SUB-SECT. 2.— 
A. (o). 

p. RigM of lessor to rerover .) — 
Dinqwaxx V. BuBNarr, 119121 S. C. 
1097.— BOOT. 



425 


Part II.— Agreements for Lease. 


SwiOT) (1832), 2 Or. & J, 377 ; 149 B. B. 120 ; 

Neale tr. Swbenet, 2 Tyr. 464. 

Ann^Um BeU. Lowe v. Row (1830 iflS L. T. O. 8. 94. 

ifif A •]— (_1) Pltf. agi^ with F. to 

el oiin land on a biiiiding lease for ninety-eiffht 
yea-TO from Christmas, 1835, at a peppercorn rent 
ye^, & then at £115 a year, payable 
quarterly ; p. to build on the land & cover in 
eignt messuages within the first three years, & to 
^cept a lea^, etc. : proviso for le-entiy on default. 
iy* entered, but did not build the houses ; where- 
upon pltf. brought ejectment, A: recovered 
pps^ssion on June 12, 183fi. The demise in the 
ejectment was laid on Jan. 1, 1839 i—IJeM : pltf. 
could not, in assumpmt against P. on the agree- 
ment, recover rent from Dec. 25 to Jan. 1. Por, 
aemhle: Apportionment Act, 1834 (c. 22), s. 2, 
as to apportionment of rents, does not apply to 
the case of a landlord determining the relation of 
landlord & tenant by his own act ; (2) if it did. 
no rent was due here, the re-entry taking effect 
from the day of the demise, having thcrefoic 
put an end to the tenancy before a quarter’s rent 
accrued ; but the remedy was by action for mesne 
profits. 

(3) Af^r re-entry, pltf. agi‘e(*d with a new tenant 
to let him the premises for the ivsiduo of P.’s 
term, at a peppercorn for the year ending mid- 
summer 1840, £70 for the year ending midsummer 
1841, <te £140 a year for the lest of the term. Pltf., 
in the above action, claimed, as damages, the 
difference between the rent u liich h<^ w ould actually 
receive down to midsummer 1811, A: that which 
would have accrued down to the same period if 
P. had kept his agreement livid : tlie jury were 
not bound to award that amount, but might give 
their verdict on an estimate of pltf.’s real damage, 
taking into consideration the increased rent secured 

tr» him hv fliA C£4r>r,ni-1 fifrw44»iY,4ir»4 — 

1 i 

J ur. 


taking into consideration the increased rent secur 
to him by the socond agn'cincnt.— OLUERWii 
V. Holt (1840), 12 Ad. ic El. 690 ; Arn. A H. 
4 Per. & Hav. 307 ; 10 L. J. Q. H. 221 ; 4 Ji 


1012 ; 113 E. U. 935. 


Annotations: — As to (1) Consd. IlrIdKCH t*. (IH(U), 17 

C. II N. 8. 314 , Queen 'h Club (Juitlens v XiiiciiPll, 

fl»24J 1 K B 117. -4/» lo (3) Consd. i> Si liool for 

Indigent Blind (1882), 8 Q. B. B. :)(>7 Apid. Alare<haJl f. 
Macklntoah (1808), 78 L. T. 700. Refd. Joyner v. 'W'eekH, 
[1801 J 2 Q. B 31 ; Ste[»henH r Jiinlor Ariuy & Navy 
Storea (1914), 111 L T 1055. 

863. .] — By a building agreement 

dated June 10, 1896, deft, agreed with pKh to pull 
down Ac re-erect JJolloway's Hotel, Dover-slrtnit, 
in carcase before Dec. 25, 1896, A: thereupon to 
take a lease of it from pltf. for eighty years from 
June 24, 1896 at a peppercorn n*nt for the first 
year, A: at a rent of £1,100 for the H<*cond Ac every 
subsequent year of the term. D«'ft. undertook 
to finish liis part of the agreement by Dec. 1896. 
By clause 2 of the agt^ement “ on default by the 
le^e of the stipulation contained in this clause,” 
be shall forfeit all benefit under this agi^ment 
which shall thereupon cease Ac be determined, Ac 
all the materials A: buildings on the premises shall 
be forfeited to Afc become the absolute property of 
the lessor.” By clause 11 : “If the new buildings 
shall not be erected or completed within the time 
in the manner aforesaid before Dec. 25, 1896, 
or if the lessee shall fail to observe or perform 
any of the stipulations herein Ac in the form of 
lease contained or on his part to be obs<5rved Ac 
performed, or if be shall not proceed with the 
wor^ with proper diligence, then Ac in auy of the 
cases the lessor shall be entitled to re-enter upon 
Ac to take immediate possession of the piece of 


& premises with all buUdings, erectioiis, plant, 
« materials thereon without zn^ng to the lessee 
any allowance or compensation in respect thereof, 
jK without any process at law or any notice to the 
lessee or any other person or persons to quit the 
premises or to determine the holding thereof.” 
Deft, went into possession on June 10, 1896, but 
beyond pulling down about £200 worth of materials 
did nothing, <& on Jan. 19, 1897, pltf, re-entered. 
Deft, contended that the effect of these two clauses 
was to limit pltf. to such compensation as he could 
get by re-entry A: taking (Kissi^ssion of the materials 
on ih€» pix'inises, & that ho could recover no 
damages. I*ltf. on n»-t»ntry could only reloi from 
June, 1899, at £9U0 a year rent ; — Held : in addition 
to the rt*-ontry, pltf. could rt'covor as damages 
the loss of two years’ rtmt at £1,100, ^ the loss of 
£200 a year at twenty-five years’ purchaiM'. — 
Mar«»aix r. Mackintosh (1898), 78 L. T. 750 ; 
46 W. U. 680 ; 14 T. L. H. 458 ; 42 Sol. Jo. 553. 

854. Sum agreed to be paid as condition 

S reoedent to grant of lease.] — By an agreement 
etwoen i»ltfa. of the first part, Ac defts. of the 
second paH, the former agr<'od, that, ui>on 
payment to them by the latU'r of £1,410 by 
instalments on certain days, th<‘y would grant 
defts. a lease of a certain paivol of land ; Ac deft4?. 
agreed to accept such lease <»xocuU* a coimt^^r- 
pait tlion'of. A declaration, after setting out the 
agivemeni \erba<im, alh^g^Ml that all thin^m Ac 
conditions had huppiMied, A: had by pltfs. btam 
observc'd Ac perform »‘d which wer<» necessiAry to 
I entitle them to be paid by defts. the several sums 
I on the days named, Ac that the si'veral days had 
elap8<‘d before the suit ; Ac OHsigneii for broach 
non-payment of Du* moneys or any part th<‘reof : — 
livid : the declarat ion disilosed a Hufilcient cause 
of action, the granting of the lease not being a 
condition precedent to i)ltfs.’ right to demand pay- 
ment of the mone>. Bauoaij.ay r. PiciTiT 
(1859), 5 (\ B. N. H. 637 ; 28 J^. J. P. 169 ; 23 
J. \\ 405 ; 5 Jur. N. 8. 868 ; 141 10. B. 256. 

855 . Nominal damages.] — Maykh v. 

SoUTHKY (1892), 8 T. L. K. 395. 

{d) Agreement by Agent without Authority. 

See AokncY, Voi. I., jq). 605, 666, Nos. 2795- 
2797. 

! a. Damages in lieu of or in mldition to Specific 
Perjormamc. 

(a) Damages in lieu of Specific i Performance. 

See, generally, 8l*KriFi(: Pisrkokmanck. 

856. Power of court to award — Discretion of 
court.] — In an action for si>ecific p(*rforinaiico of 
an agrec*mr‘nt by deft, to grant pltf. a lease of the 
Sf»orting rights over deft.’s fann for tlv^o years the 
ct., in the circumstances of the case, did not decre«5 
sjwcific peHorinance, but diintcUnl an inquiry as 
to damages. — Kndkhby v. (’LARK (1918), 31 

T. L. n. 351. 

857. Expiry of term — Plaintiff entitled to 

substantial relief.] — Where a bill had Ixjen filed 
for the specific performance of an agreement to 
grant a lease, Ac for an account of arr<»ar» of r#mt 
on the footing of the agi*eement, Ac the term for 
which the leas<i was to be granted had expired befoisi 
the hearing of the cause : — Held : pltf. liaving a 
substantial right to relief, was entitlotl to a decree 
for an account of the arrears, although, under the 
circumstances, specific performance of the agree- 
ment could not be granted. — W ilkinson v. 


PART II. SECT. S, SUB-SECT. 2.— 
B. (»). 

q. Power of court to award — 


Expiry of term ,] — A Rubdowiee. bavlna 
been evicted on the expiration of Ut« 
term granted br bi» ieaee, sued on a 


covenant to {rrant an additional term. 
That term, novrever, having nearly 
expired at the date of the decree, an 
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Sect. 8. — Bnforcement — Remedies for breach: 8ub- 
sect. 2, B. (g) jb). Sect. 9 ; Svb-sect. 1.] 

Tobkington (1837), 2 Y. & C. Ex. 726 ; 7 L. J. 
Ex. Eq. 30. 

Annotation : — Apld. Do Brassao v. Martyn (1863), 2 New Hop. 

612. 

858. Knowledge by plalntUT of defect in 

lessor’s title.] — Where deft, recklessly entered into 
a contract with pltf . to grant him a lease of certain 
premises, & pltf. laid out money on the faith of 
that contract but it was afterwards found that 
deft, could not grant the lease, which pltf. might 
have known, the ct, allowed damages to be 
assessed, & gave pltf. the costs subsetment to the 
hearing. — lIowE v. Hunt (1862), 31 Beav. 420 ; 
32 L. 5 . Ch. 36 ; 7 L. T. 124 ; 26 J. P. 663 ; 8 
Jur. N. S. 834) 10 W. R. 813 ; 64 E. R. 1201. 
Annotation : — Disid. Middleton v. Maernay (1864), 2 Hem. & 

M. 233. 

850. No agreement capable of specific 

enforcement.] — I have no jurisdiction to deal with 
the question of damages, as I have held that there 
has been no agreement established which is capable 
of being specifically performed. Where the 
ei^istence of an agreement is made out, the ct. may 
think it better to give relief in damages than to 
perform the agreement, but the relief thus given 
18 by the words of Chancery Amendment Act, 
1867 (c. 27), “ in addition to or in substitution 
for ” specific performance, & implies the existence 
of an agreement between the parties capable of 
being specifically performed. Here, as there is no 
such agreement, I have no jurisdiction at all over 
the matter, & I cannot award any compensation 
to pltf. for the disappointment he may have 
been subjected to from not having succeeded in 
obtaining a definite agreement from pltf. or his 
agent (Wood, V.-O,). — Lbwers v. Shaftesbury 
(Eabl) (1866). L. R. 2 Eq. 270 ; 12 Jur. N. S. 
889 ? affd. (1807), 16 L. T. 136, L. C, 

Anmitalion : — Reid. Larlos v. Bonemy y. Uurety (1873), L. 11. 

5 r. O. 346. 

860. .] — (1) In a purchaser’s action for 

specific performance a pltf. cannot recover damages 
for broach of contract unless he establishes mis- 
representation on the part of deft. The object 
& intention of Chancery Amendment Act, 1858 
(c. 27), which gives the ct. jurisdiction to award 
damages in substitution for specific performance 
in all cases in whicli the ct. has jurisdiction to 
entertain an application for specific performance, 
was not to give any new right to damages, but to 
prevent the mischief arising from two distinct 
methods of procedure which previously to the time 
of its passing were in existence. In no case where 
damages could not previously have been recovered 
at law can they now be obtained under Chancery 
Amendment Act, 1858 (c. 27). 

(2) Semble : in a contract for a lease the words 
“ inunediate possossion if required ” do not fix 
the commencement of the term. — Rock Portland 
Cement Co., Ltd. v. Wilson (1882), 62 L. J. Ch. 
214 ; 48 L. T. 386 ; 31 W. R. 193. 

Annotaiwh : — .4s to (2) Reid. Edwards r. Jones (1021), 

124 L, T. 740. 

861, .]— Jud. Act, 1873 (c. 06), s. 25 

(II), does not extend the eauity jurisdiction 
so as to enable the ct. to grant aamages in a case 
wherein before the Act damages were not recover- 
able, e.g. ill the case of an oral agreement not 
capable of specific performance in equity, dc in 
respect of which, in an action at law for damages, 
deft, could have successfully pleaded Stat. Frauds. 


— Be Northumberland Avenue Hotel Co., 
Bully’s Case (1886), 54 L. T. 76 ; 2 T. L. R, 210 ; 
affd. on other grounds (1880), 83 Oh. D. 16. 
Annotations : — ^FoUd. Larery v. FSiiseU (1888), 39 (Jh, D. 

508. Mentd. Re Patent Ivory Manufaoturlng Co., Howard 

V. Patent Ivory Manufacturing Co. (1888), 38 CJh. D. 156 : 

Re Johannesburg Hotel Co. (1890), 6 T. L. R. 860 ; Bagot 

Pneumatic Tyre Co. v. Clipper Pneumatic Tyre Co., [1902] 

1 Ch. 146 ; Steel Manulacturerers* Nickel Syndicate v. 

Soc. Generale d’ Exploratlone (2k>loniale8 & Consolidated 

Nickel Mines (1903), 48 Sol. Jo. 178 ; Barker v. Stickney, 

[1918] 2 K. B. 356. 

862. .] — Held : the jurisdiction to 

give damages in substitution for or in addition 
to specific performance has not been extended 
to cases where specific performance could not 
possibly have been directed & accordingly the 
contract having from lapse of time become at 
the hearing incapable of specific performance the 
equitable doctrine of part performance, as avoiding 
the operation of Stat. frauds, did not enable 
pltf. to obtain relief in damages. 

As is well known, the Ct. of Chancery would not 
grant specific performance of an agreement for a 
holding for a year, the reason being that it was one 
of those matters which were best dealt with by 
damages (Ciiitty, J.). — La very v: Pubsbll 
(1888), 39 Ch. D. 508; 67 L. J. Ch. 670 ; 58 
L. T. 846 ; 37 W. R. 163 ; 4 T. L. R. 353. 
Annotation : — Reid. Jarvis v. Jarvis (1893), 63 L. J. Ch. 10. 

863. In event of specific performance be- 

coming impossible — Failure to procure licence to 
underlet.] — A., a lessee under a lease containing 
a covenant not to assign or underlet without a 
licence from the lessor, & a proviso for re-entry on 
breach of the covenant, agreed to grant an imder- 
lease, but his lessor requiring a consideration for 
a licence which A. considered excessive, he. A., 
refused to complete. In a suit by the proposed 
underlessee against A, for specific performance, the 
ct. made a decree for specific performance, with a 
reference as to damages in case deft, should be 
unable to procure the licence. In every case 
where there is a valid contract & an unexceptional 
subject, & the parties are under no disability, the 
ct. has power to decree damages. — H ilton v. 
Tipper (1868), 18 L. T. 626 ; 16 W. R. 888. 
Annotation -Refd. Wont i\ Gwynne (1911), 80 L. J. Ch. 678. 

(b) Damages in addition to Specific Performance. 

864-, Power of court to award — Failure to build 
house & accept lease.] — Pltf. agreed to grant a 
lease to deft., when & so soon as he, deft., should 
have built a new house on the land ; & deft, agreed 
to accept such lease when required, & by a certain 
day to pull down an old house tlien sending on 
the land, & build a new one on the site : — Held : 
Chancery Amendment Act, 1858 (c. 27), applied, & 
pltf. was entitled to damages for the non-building 
of the house, & to specific performance of the con- 
tract to accept the lease. — Boames v. Edge (1860), 
John. 609 ; 70 B. R. 688. 

Annotations : — DUtd. Norris Jackson (1860), 1 John. &, H. 

319. Oonsd. MidcllutX)U t7. Maernay (1864), 2 Hem. & M. 

233. FoUd. London Corpn. v. Southaate (1868), 38 

L. J. Ch. 141. Conid. Elmore v. Plrrie (1887), 57 L. T. 333. 

866. .] — An ap^ment for a lease 

of certain premises containing a stipulation that 
the lessees sliould execute certain building works, 
& that the lessors should advance £1,000 on mtge. 
to a limited co., was executed by the directors & 
secretary of the co. as lessees. The £1,000 was 
advanced, & the lessor, pltf., has in correip>ondenoe 
treated the co. as liable to perform the stipulations 
of the agreement, & evidence was given that the 


aoootmt, in the nature of an Inquiry M*Nm.TT t>. HAiauu (1816), Beat, 544. build repair .] — Rusmutooxx^ e. 

Quantum damnifiodtiust was directed — IR. 0*SaiuvAN, [1908] I I. R. 232. — IR. 

Instead ol apeolflo performanoe. — r. Failttre of tenant to re- 
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directors & secretary were trustees at the benefit 
of the agreement for the co, : — Held : nevertheless, 
the directors A secretary who signed the agreement 
were personally liable, & decree made for specific 
performance of the agreement to take a lease, 
but specific performance of the building stipula* 
tions refused, & an inquiry as to damages granted 
in respect thereof, — K ay v. Johnson (le64), 2 
Hem. & M. 118 ; 71 E. R. 400. 

866. — ~ .] — Deft, agreed with pltfs. ' 

by a certain day to pull down an old house & build 
a new one on the site, agreeably to plans to be 
ipbmitted by pltf.'s contractor, & under the 
inspection & to the satisfaction of their architect ; 
& pltfs. agreed, when the new building should be 
completed, to grant a lease of the premises for 
a certain term at a fixed deft, agreeing to 
accept such lease when required. A demurrer 
to a bill praying specific performance diunages 
was overruled on the ground tliat pltfs. waiving 
the specific performance of that part of the agree- 
ment which related to the building of the house, 
might be entitled to damages for the breach I hereof, 
& to specific perfomiance of the other jjart, viz., 
the contract to accept the lease. Such waiver 
might be made at the bar & need not bo offen^d by 
the bill. Senihle : though the contract did not in 
terms so provide, tiu* lease which pltfs. w’i'n* 
entitled to call on deft, to accept might contain 
covenants to build in accordance witii tlio spirit 
of the contract. — London Cokpn. v. Sovthoatk 
(1808), 38 L. J. Oh. Ill ; 20 L. T. 107 ; 17 W. U. 
107. 

867. Agreement to let house & do repairs.] 

— Pltf. having agreed to take a liouse for thr<‘<* 
years, & defts., having agreed to put the same in 
substantial Sc decorative repair, Sc keep the same 
so during the term ; & defts., having infused to 
perform their contract, specific performance was 
decreed, with an inquiry as to whether the agree- 
ment as to decorative repair luwl been performt'd, 
Sc if not, that damages should be awarded.— 
Hamuda V. Lawford (1802), 4 Gift. 42 ; 0 L. T. 
890 ; 27 J. P. 30 ; 8 Jur. N. S. 739 ; 00 E. H. 012. 

868. Delay In performance.] — 

Middleton v. Greenwood (1804), 2 I)e G. J. A 
Sm. 142; 3 New Rep. 094; 10 L. T. 119; 10 

Jur. N. S. 350 ; 40 E. R. 329, L. J J. 

AntwUUion : — Consd. Khnore r. f'irrio (1887), 57 L. T. 

809 . Agreement to let house for use in 

particular trade — Damages for loss of profits from 
trade.] — (1) A memorandum of agreement to 
grant a lease not stating any time for t he commence- 
ment of the lease, construed as an agreement for a 
lease to commence immediately from the date of 
the agreement, & held sufiicient under Btat. 
Frauds. (2) Pltf. agreed with deft, to take a 
lease of premises belonging to deft, for the purpew*, 
as deft, knew, of carrying on a trade which pltf. 
was about to commence. In consequence of 
deft.’s wilful refusal to fulfil liis agreement, pltf. 
was unable for fifteen weeks U> commence his 
trade i—Held ; in addition to judgment for specific 
performance of the agreement, oaiiiages must Iw 
awarded in respect of pltf.’s loss of profits from liis 
trade during the fifteen weeks ; Sc £250 damages 
were awarded. — J aqites v, Millar (1877), 0 
Ch. D. 153 ; 47 L. J. Ch. 544 ; 37 L. T. 151 ; 25 
W. B. 840 ; svb nom. Jacques v. Millar, 42 J. P. 


:^Ab to (1) Owd. Marshall .. Berridge (1881) 1 -A biU of exchange expressing the terms of an 


19 cm. D. 833. Ckkilsd. Wood «. Aylwood (1887), 57 D. T. 

54. R^. Re Landw R Bagleri Coiiti«ot. (18981 3 Oh. 41 . 

Ab to (3) OoMSTWesley eTwalker (1878). 38 L. T, 884 ; 

• Hora] Bristol Permanent Bldg. Soc, o. Bomash <1887), 

35 Ch. D. 390 ; Joaos v, aardlner, (1908) 1 Ch 191. 

870. Measure of damages — Rent payable while 
lessee out of posse^on.j— Deft, being the owner 
of a piece of building land, which he held under 
restrictions as to the kind of bull lings to be 
erected thereon, signed a receipt for £5 embodying 
an agreement for a lease for ninety-nine years. 
The i*ecoipt stated that a rent of £20 should be 
payable quarterly, Sc that the ground rent should 
commence from a fixed date, but did not state 
when the lease should commence. In giving 
judgment for specific performance : — Held : 
(1) the expression “ground rent” in the agree- 
ment did not import any stipulation that the land 
should be built upon, therefore, did not imply 
the execution of a future building lease ; (2) the 
lease was to commence from the time when 
the ground rent began to be payable ; A. (3) the 
damages payable in I'espect of the breach of the 
agreement were a sum eipiivalent to the rent pay- 
able duHng the time that pltf. was kept out of 
possession.— Wesley r. Walker (1878). 38 L. T. 
284 ; 20 W. R. 308. 

871. Abatement of rent during non- 

performance.] — Uyam V. Teury (1881), 25 Sol. Jo. 
371. 

Autyiiaitoii : Retd. Rdwo r. J.omloij School Donrti UH8/), 

30 (’h. J). GIS). 


SE<'T. 9. -STAMPS. 

Hur-hect. 1. - NEI’EHMTV for. 

Sec Stamp Act, 1891 ((*. 39), hh. 72-75 (1)*, 
Finance (1909 10) Act, 1910 (r. H), (jvnerallih 
Revenue. 

872. Minute of term of letting by auction - 
Signed by auctioneer.] —A WTitU^n paper, signed 
by i)i<’ auctioneer, Sc deUv<‘red U) the bidder, to 
whom lands were let by auction, (‘ontaining the 
description of the lands, the term for wiiich they 
are let t-o tiio bidder, A the rent payable, must be 
stamped pursuant to Probat/O Sc Ix'gacy l)uti»'M 
Act, 1808 (c. 149). — llAMHiiorroM v. Mohtley 
(1814), 2 M. A S. 445 ; 105 E. H. 440. 

Annotatityn : Diftd* Doo <1. Alarlt^w r. 

4 Q. B. 3«7. Aud. (ilovrr v. Ilalkctl (1«57), Jl H. A N 

4H7. Retd. HawkliiM v. Warm (187.0), 3 B. &r 890 ; 

lliiKiu’tH V. Budtl (1840), 1 Jur. 654. 

873. Not signed by auctioneer.] — A wriiG^n 

paper, delivered by th(} auctioneer to the bidder, 
to whom liiods W(*re let by auction, containing the 
description of the lands, the term for which they 
were h‘t U) the bidder, Sc the rent payable, but not 
signed by the auctionofjr or any of the parlies : — 
Held : not to be such a minute of i ho agmiment as 
was re<}uired to be stamped, pursuant to ProbaUs 
A Legacy Duties Act, 1808 (e. 149), nor such a 
writing as would exclude parol evidence, ixsasi) 
dated two days before ndc^aso good to support 
indease wliich refers to a leaser os of the day next 
before the date of releiis<‘. ~ llAMHBcm’OM e. 
Tunbiudok (1814), 2 M. A H. 431 ; 105 E, li. 412. 

••’--FoUd. Hawkinn r. Warm 9 fi- A C. 

690. piftA lh>f a, Marlow v. WigKlna (1H43), 4 Q. B. 

367. Retd. Dultlll r. Huotthwoodfi (187H) 2 O. R 1 * 43.» ; 

Htrotlior t>. Barr (1828), 5 Bliijf. 136 ; W^hltford v. Tntlo 

(18.34), 4 Moo. A 8. 106. 

874. BUI Of exchange Incorporating agreement.] 

— A bill of exchange expressing the terms of an 


PART II. SECT, 9. SUB-SECT. 1. 

t. Aareemeni under hand.]-- An agrsoment for a lease, thoovh under hand A not by deed, miwt bo atampod,— Given v 
Debuam (1887), 5 N. Z. L. It. 454 (8. C.). — R.Z. 
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Bed. 9 . — Stamps : Svb-sects. \ Sci,A.& B. ; siA- 
sects, Bdb i, Part III, Sect, 1 : Sub-s^, 1, 
2>3<fer4,^.] 

ngreement between a landlord & incoming tenant, 
cannot be read in evidence without an agreement 
stamp.— Nicholson v . Smith (1822), 3 Stark. 
128, N. P. 

field. MUlen v. Dent ( 1847 ), 16 h. J. Q. B. 

875. Offer only.] — Dbant v . Brown, No. 879, 
post, 

876. — Deft.’s steward proved that a 

lease had been executed by deft, but not by pltf., 
the terms of which had been reduced into writing 
by the assent of both parties, 4fe he stated that to 
be the fLaal agreemefit between the parties. Pltf., 
in order to negative this statement, tendered in 
evidence another unstamped p^er in the hand- 
writing of deft.’s steward, the eifect of which was 
to show that it was subsequently proposed by him 
that pltf. was to hold at a rent different from that 
mentioned in the lease : — Held : as this paper was 
not signed by the parties, it did not amount to an 
agreement or minute of an agreement, but to a 
proposal only, & therefore it did not require a 
stamp, & was properly received in evidence. — 
Hawkins v , Warre (1825), 3 B. & C. 690; 5 
Dow. & Ry. K. B. 612 ; 107 E. R. 889. 

-'in f? oiatirm :~Refd, MathoBon v. Ilona (1849). 2 H. L. Cuh 

AOO. 


877 . j — jn order to establish a derivativi 
settlement by renting a tenement, an unstampec 
document was tendered in evidence. It was ii 
form a proposal by A. to become tenant of B. oi 
certain terms. A. occupied as tenant from th< 
time of the proposal ; & B. afterwards wrote t( 
his agent a formal acceptance of the terms proposec 
by A, ; but that acceptance was never communi< 
cated to A. : — Held : the document was admissibh 
without a stamp. — R, v, St. James’s, Westminstei 
(1852), 18 L. T. O. S. 222 ; 16 J. P. 745. 

878. ,j — If, after two parties have orallj 

agreed to certain terms, one of them desires thal 
these shall be put into writing, & the other writet 
them out in the form of a proposal, which is oralJj 
accepted ; this, though necessary to be put in at 
matter of evidence, does not require a stamp as an 
agreement.-— L aino v. Smith (1862), 3 F. & F. 97. 

879. Acceptance.] — A. entered into a writtoc 
agreement willi B. for the hire of a piece of land 
for the purpose of making bricks. U. afteiwards 
made an offer in writing to let another piece of land 
to A. upon the terms contained in the agreement 
between him, A. & B., & at a subsequent time A. 
verbally accepted this offer. In an action by C. 
for a broach of some of the terms of this contract : 
—Held : the written offer made by C. was 
admissible in evidence without being stamped. 

This was a mere proposal ; if it had been accepted 
by writing, that must have been stamped, but being 
accepted by parol, the agreement was in law a parol 
(llOLROYD, J.). — DrANT V. BrOWN 
^ 665 ; 6 Dow. & Ry. K. B. 682 ; 

a L. J. O. S. K. B. Ill ; 107 E. R. 879. 

AnuMiam Dl«td. Turner v. Power (1828), 7 B. & C. 626. 
COMd. Hiulwpeth V. Yarnold (1860). 9 C. B. 626 ; Ward 
t (1852), 12 C. B. 262. field. Bowen r. 

Man, « Uy. K. B. 167 ; Chanter e. Dlokinsou 
n ^ Chadwick r. Clarke (1846), 1 

O. 700 ; Clay t. Crolta (1851), 17 L. T. O. H. 231 ; 

(1864), 18 Jur. 496 ; 
Smith V. Neale (1867), 2 C. B, N. 8. 67. Mentd. Williama 
e. Lake (1859), 6 Jur. N. 8. 46. rvuuaiuu 


880. Approval of draft agreement.] — A draft 
^reement for a lease had on the back of it the 
following memorandum, “ We approve of hhig 
draft,” oc this was signed by the parties : — Held : 


it did not require any stamp. — Dob d. Lamboiibk 
V. Pedgbiph (1830), 4 0. & P. 312, N. P. 

Atmofaiions : — ^Retd. Chadwick v. Clarke (1845), 1 C. B, 700. 

Mentd. Thombury v. BeviU (1842), 1 Y. dc C. Ch. Cae. 554. 

881. Surrender of old lease — In consideration o! 
fine & new lease.] — On surrender of a lease for 
lives, purporting to be made in consideration of 
£120 & of a new lease to be granted to the sur- 
renderor for his life, the deed does not require an 
agreement stamp in addition to the ad valorem 
stamp ; the stipulation for a new lease not being 
a ” matter or thing besides what ” is ” incident 
to the sale & conveyance,” within Stamp Act, 
1815 (c. 184), sched.. Part I., title Conveyance. — 
Doe d. Philijpps v, Phillipps (1840), 11 Ad. & El. 
796 ; 3 Per. & Dav. 603 ; 113 E. R. 616. 


Sub-sect. 2. — Amount op Stamp. 

A. How Calculated, 

882. Rent — Not value of occupation.] — Doe 

d. Marlow v. Wiggins, No. 157, ante, 

B. Sufficiency of Amount 
See Revenue. 


Sub-sect. 3. — Admissibility op Unstamped 
Agreement. 

See, generally, Evidence, Vol. XXII., pp. 263 
el seq. 

883. General rule — Inadmissible.] — A joint- 

stock co., of which pltf. & deft, were both dii'ectors, 
occupied a house belonging to pltf. A draft 
agi‘eement, prepared by pJtf.’s attorney, was 
submitted to the solrs. of the co. & by them 
approved & returned ; &, at a subsequent meeting 
of the directors, a resolution was made empowering 
the solrs. to sign the agreement on behalf of the 
co. The agreement, however, was never executed. 
In debt for use & occupation pltf. offered the draft 
in evidence not as an agreement binding per ae, it 
being neither dated, stamped, nor signed, but for 
the purpose of showing that the occupation of the 
premises was to be by the other directors, exclusive 
of himself : — Held : the draft was inadmissible, 
for want of a stamp inasmuch as it could only 
be relied on as proof of the special agreement, 
pltf.’s position precluding him from maintaining 
an action against a co-director upon an implied 
contract. — Chadwick v. Clarke (1845), 1 C. B. 
700 ; 14 L. J. C. P. 233 ; 5 L. T. O. S. 174 ; 9 
Jur. 539 ; 135 E. R. 717. 

884. -.] — The terms of the tenancy 

wero contained in an agreement signed by deft., 
& by one of two tenants in common, this action 
being by the exor. of the other tenant in common. 
The agreement, being unstamped, was inadmissible 
in evidence. — Wilton v. Dunn (1851), 16 L. T. 
0. 8. 125, 365. 

885. Stamped agreement IncorporaUng un- 
stamped lease.] — By a paper entitled a memo- 
randum of agreement, signed by pltf. & deft., it 
was recited that deft. & \V. had agreed to abandon 
the annexed contract for taking & letting certain 
lands ; that pltf. & deft, agreed, the former to 
take, the latter to let, the lands, upon the con- 
ditions contained in the annexed contract ; ” The 
said rent to be annually paid by quarterly pay- 
mente, & to be in amount ^20 ; & we further Bind 
ourselves to the other to execute a similar agree- 
ment to the one recited Sc referred to.” This 
agreement had a £3 stamp. The annexed agree- 
ment had no stamp, A was, in effect, a lease£rom 
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deft, to W. settiiffi out regulady the tenna of the 
tenancy^ etc, : — Held : the stamped agreement 
mcorrorated the unstamped one, & the two 
together might be given in evidence as a lease on 

one. — 
31. 225 ; 
652 ; 5 


stunped.] — If pltfs. put in one part of a written 
agreement for a lease which is signed by deft, only, 
& is duly stamped, deft, may put in the other part 
of the agreement, which is signed by one of pitfs. 
‘ for self & the other exors.,’* although that part 
^ the agreement is not stamped. — T urnek v. 
Hardey (1842), Car. & M. 449, N. P. 

-4 nnotofion.-— Reid. Wright r. Webb (1846). 7 L. T. O S 433 

887. To show terms of collateral agreement.]— 

Where a document, void as a lease, is tendered in 
evidence to show the terms of a collateral agree- 
ment it requiries a stamp as an agreement. — 
Golden r. Taylor (1860), 2 P. & F. 110. 

888. Document invalid.] — An agreement in 
writing for a lease by a married woman, not 
regarding the husband, must, if tendered in evi- 
dence, be stamped although not valid as an 
agreement, as it purports to be an agrt'emeid.— 
Grover v. Lewis (1862), 3 F. & F. 206. 

Document amounting to proposal only.]— iSVr 
Nos. 876, 879, ayiie. 

Document amounting to acceptance.] — See 

No. 879, 


terms contained in the unstamped 
Pbarcb r. Cheslyn (1835), 4 Ad. & JE 
1 Har. & W. 768 ; 6 Nev. & M. K. B. 
L. J. K. B. 113 ; 111 E. R. 772. 

886. Unstamped oounternart — Oi 


Sub-sect. 4. — Lost Agreements. 

889. Presumption as to stamping — Onus of proof 
— When onus shifted.] — Where an instrument, 
an agreement for a lease, has been lost, the 
rule is to presume that it was duly stamped, 
Sc the onus of proving the contrary lies upon 
the party who objects that the lost document 


was unstamped ; but where ciroumstancee asre 
proved which raise a strong presumption that 
the document was never stampM, the burden of 
proving it to have been stamp^ lies on the party 
adducing secondary evidence of the lost instrument. 
Where a lost inatniment is shown to have been 
unstamped, secondary evidence of its contents 
cannot be received. Wiere there has been a 
treaty Sc a subsequent written agreement, tlie 
parties cannot, after the loss of the written agree- 
ment, rely on the treaty k> part performance, as 
a parol agreement in pwt performed. Wnen 
pltr. relies upon an agreement admitted in deft. *8 
answer, sucli admission must be distinct Sc clear, 
so that the ct. can, with reasonable certainty, 
make out the terms of the contract it is asked to 
enforce. The answer may be read on the question 
of costs, but evidence not used on the hearing 
cannot be hs^ked at. — Smith r. Henley (1844), 
1 Ph. 391 ; 13 L. J. Ch, 221 ; 3 L. T. O. H. 49 ; 8 
J. P. 228 ; 8 ,Tur. 434 ; 41 E. It. 680, L. (\ 
Jntmfnlion Retd. lUalr v. Onnoiul (1S47), 1 l)e IJ. A .*=^ 111 . 

42vS. 

S'c<j, generally, Evidence, Vol. XX 11., 
p. 272, Nos. 2571-^2577. 

890. Agreement unstamped — Admission of 
secondary evidence.] — An agix^oment in writing, 
unstjtmptHl, for the letting a Lmement at a certain 
wuit, having been lost ; -Held : parol t»vid<*nce 
of its contents was not admissible, for the sake of 
proving thereby the value of the tenement. — 
It. e. Paotle Morton (Iniiabitanth) (1820), 3 
H. & Aid. 588 ; 106 K. H. 776. 

— Expld. H. r. Holy TiInKj* KluK'<ton'tij>on' 

Hull (1827), 7 B C. 611 ; Strother r. Barr (1828), ft 

Biiur. 1.36; MMhoxon r. Knm (IHtU), 2 H. L ('at. 286. 

Refd. Hart r. Hurl (1811), 1 Han*. I , Ciowtherr solotriofiM 

(1848), 6 (* B 768. 

891. .] — Smith r. Henley, No. S89. 

ante, 

— .]--*SVc, generally, Evidence, Vol. 

XXTI., p. 27.5, Nos. 2615-2621. 


Part III. — Leases. 


Sect. l.-CAPAOTY TO GRANT AND TAKE 
LEASES. 

Sub- SECT. 1. — Aliens. 

Right to acquire property.] — Sec Aliens. Vol. 
IL, pp. 134*-138, Nos. 97-129. 


Sub-sect. 2.— CIiaritie^^. 

Grant of lease by charity.] — See (‘haritiek, Vol. 
VIII.. pp. 280, 360, Nos. 636, 1567-1.578. 

Len^h of term.1 — See C^harities, Vol, VI IL, 
pp. 300, 361, Nos. 1579-1698. 

Renewal.] — See Pharitieh, Vol. \TII., pp. 
361, 362, N^>8. 1599-1611. 

Rent] — See Charities, Vol. VIIL, p. 302, 
Nos. 1612-1634. 

Leases to trustees.] — See Charities, Vol. VIIL, 
p. 362, Nos. 1636-1637. 

Leases by corporations.] — See Charities, Vol. 
VIII., pp. 362, 363, Nos. 1638-1644. 

Improvements by lessees.]— Nec Charitieb, Vol. 
VIII., p. 363, Nos. 104.5-1657. 


Srn-SEtT. 3. (’OMBANIKH. 

CoinpanieH generally, /tec C omi*anies,\'c»Im. IX., X. 

Leases by railway companies.]— *SVr Hailwayh. 
Acquisition of property by lease.) — Ste Com- 
panies, Vol. IX., pj). 661, 665, Noh. 4 123- 4 12.5. 

Liability of directors.] - -*sVc ( o.mpanjeh, Vol. 
IX., p. 4H3, No. :U70. 


Sub-sect. 4 . — (;o-0 wlvehh, 

A. In Omeral. 

892. Right of one to bind others.] — A married 
wom/iD, witli the concurrence} & in the prcMonce 
of her husband, signed an agr<*emeiit in writing 
to grant a lease. At the date of tlie agreement it 
was believed bv all prirtif^s that she was entitleti 
to two-iiards of the property for her separate use, 
Sc that the remaining one-third bedonged to her 
brother in India, whoso concurrence it was repre- 
sented that slie could procure. It was soon after- 
wards discovered that the wife was entitled to one- 
fourth only for her separate us© ; that to another 


PART III. SECT. 1, SUB-SECT. 4.— A. 

«. Husband dt veHt— Tenants by eniirfiieB.h-A tease for life to a husband 8c wife them tonantn by entireties, 

ao that the whole aoortiee to the sorrivor. — LKiTCnr.McLKLL.AN(lS83), 2 O. U. .ftS7. -'CAw. 
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Sect. 1 . — Capacity to grant and take leasee: 8tib‘ 
sect. 4, A., B., C. dr JPQ 

fourth she was entitled absolutelj^ ; that ano^er 
fourth had belonged to a deceased sister of the wife ; 
& that the remaining fourth belonged to the 
brother in India. The fourth which had belonged 
to the sister was purchased by the husband soon 
after the state of the title was discovered. Uwn 
a bill for specific performance against husband & 
wife : — Held : there could be no decree against 
her in 'personam ; & her agreement did not bind the 
husband as to the interests in the property which 
he had at the date of the agreement or which he 
afterwards acquired. — ^Aylett v. Ashton (1835), 
1 My. & Or. 106 ; 5 L. J. Ch. 71 ; 40 K. B-. 310. 
Annotations : — ^Refd. JohiiHon v. Gallagrher (1861), 3 De G. F. 
& J. 494. Mentd. London Chartered Bank of Australia 
V. Leinpri6ro (1873), L. R. 4 P. C. 672 ; Atwood v. 
Cldchester (1878), 26 W. R. 320. 

B, Coparceners. 

Coparceners generally, sec Heal Property. 
808. Right of one to lease own share.] — One 

coparcener may let her moiety, yielding the moiety 
of the accustomable rent. — Motjnt.toy’s (Lord) 
Case (1689), 6 Co. Kep. 3b; 77 E. K. 52. 
Annotcuiona Re Aldam’s S. E., [1902 J 2 Ch. 46. 

lileiltd. Worcester’s (Dean & Chapter) (’aso (1606), 6 
Oo. liep. 37 a ; Goe v, Freedland (1620), Cro. (Jar. 47 ; 
Orby V. Mohun (1706), Freoin. Ch. 291 ; .Scott v. A’Chez 
(174.3), Park. 21 ; Taylor d. Atkyns v. Horde (1767), 1 
Burr. 60 ; Wolforstan v. Lincoln (Bp.) (1763), 2 WUh. 174 ; 
Doo d. Bartlett v. Rendlo (1814), 3 M. & H. 99 ; Doo d. 
Vaughan v. Moyler (1814), 2 M. & 9. 276 ; Doo d. Shrows- 
hiiry V. Wilson (1822), 6 B. & Aid. 363 ; Doo d. Douglas 
V. Lock (1835), 2 Ad. & Kl. 705 ; Dolacherois v. Dclucherols 
(1864), 4 Now Hop. 601. 

894. Effect of lease by one of wholej — K eig- 
nold’h Case (prior to J598), cited in 2 Cro. Eliz. 
at p. fil5 ; 78 E. K. 85(i. 

Annoiafion : -Reid. Doo d. Rood r. Taylor (1833), .6 B. & 
Ad. 676. 

895. 


-.] — If one of two coparceners of a 
house make a lease of “ all that my house, etc.’" 
the entire house passes. — Gerry v. Holford 
(1598), 2 Cro. Eliz. «16 ; 78 E. II. 850. 

Annotation : — Consd. 1 >oc d. Rood v, Taylor ( 1 833), 5 B. & Ad. 
675. 

g90, .] — Weeks v. Birch, No. 220, ante. 

897. Effect of lease by all — Lease by each of 
own share.] — Milliner v. IIodinson (1000), 
Moore, K. B. 082 ; 72 E. II. 837. 

Annotations Honor v. Juuor 0701), 1 Ld. Rayin. 

726. Refd. Doo d. Cainpholl v. Hainilioii (1849), 13 
i). B. 977. Mentd. Luddington r. Kinie (1697), 1 Ld. 
Raym. 203; Banitleld r. J’opliara (1703), Holt, K. B. 
233 ; Doo (1. Bnrrln r. Charlton (1840), 1 Man. & G. 429 ; 
Beauchont v. UHtlcko, (18801 W. N. 14; Re Bird & 
RarnartpH Contract (1888), 69 L. T. 160. 

898. .]— Boner v. Juner (1698), 1 Ld. 

Bayrn. 726 ; 91 E. II. 1385, N. P. 

899. Necessity for all to Join.] — Scrnblc : co- 
parceners must all join in a demise. — D oe d. 
Bushwobtii r. Williamson (1846), 6 L. T. O. S. 
100. 

C, Joint Tenants. 

.loiiii tenancy generally, see Beal Property. 
Sec, now, Jiaw of Property Act, 1925 (c. 20), s, 36. 

900. Nature of demise by Joint tenants.^ — 
When joint tenants join in a lease, each demises 
his own share (Lord Tenterden, C.J.). — Doe d. 
Asian r. Summersett (1830), 1 B. & Ad. 135 ; 
8 L. J. O. H. K. B. 369 ; 109 E. R. 738. 

A nnoloHon .*— -11x014. Re Viola’s Indontiuo of Lease, 
Humphrey v. Bteiibury, [19091 1 Ch. 244. R^. Doe d. 
Klnderaley v. Hughes (ikO), 7 M. & W. 139 ; Dodd e. 
Aoklom (1843), 6 Mau. & G. 672 ; Cope v, Moouey (1863), 
10 L. T. 864 ; Belaney v. Kelly (I871h 24 L. T. 73^ 

901. Right of surviving lessor.i — Henstead’s 
Case (1504), 6 Co. Rep. 10 a ; 77 B. R. 63. 
Annotation : — Mentd. Monby r. Soot (1663), I Keb. 482. 


902. When imm take as Joint 

A lease for years is made to two et cMibd eorunit 
this is a joint lease & the words cuUibet eorumaxe 
void ; . . . but a power to sell, let, etc., to two 
persons et cuilibei eoni/m is good, for there no 
profit. — Slingsby’s Case (1588), 6 Co. Rep. 18 b ; 
Jenk. 262 ; 77 E. R. 77 ; sub nom. Anon., 2 L^n. 
47 ; sub nom. Beckwith’s Case, 3 Leon. 160, 
Ex Ch 

JnnotfUilms Oon^. Anderson «. 

East, 497 ; Hopkinson v. Lee (1845), 6 Q. B. 9W. 

May V. Woodward (1677), Freem. K. B. 

Durant (1688), 1 Show. 8; Johnwn v. ^yil^n (1741), 
Willes, 248 ; ^nys v. Donnlthorne (176l\ 2 Burr. 1190 , 
St i. Godwin (1797), 1 Bos 8c P. h ; ColllnB 
(1823), 3 Dow. & ky. K. B. 112 ; Wlthewu. Birchajn (1824), 

3 L. J. O. 8. K. B. 30 ; Servente v. James (1829), L. & 
Welsh. 54; Lane v. Drinkwater (1834), 6 Tyr. 40 ; 
Bradbnrno v. Botfleld (1845), 14 M. & W. 669 J KeihUey 
e. Watson (1849), 3 Kxch. 716iWhite r. Tynd^ mms 
13 App. Cas. 263. MenW. prabbe e. Tooker (1626), 
Poph. 204 ; Hemming v. Brabason (1660), O. Bridg. 1 . 
Ecoloston V. Clypsam (1668h 2 ^®^*, 

Jefferys (1740), 2 Stra. 1146 ; J^oleyy. Addenbrooke (1843), 

4 y. h. 197 ; Haddon v. Ayers (1868), 1 E. &: E. 118. 

993, J — Mellows v. May (1602), Cro. 

Eliz. 874 ; Moore, K. B. 636 ; 78 E. R. 109^ 
Anmytations .—Mentd. Hamerton Sload (1824), .3 B. & 0 . 
478 ; Doo d. Biddulph v. Poole (1848), 11 Q. B. 713. 

904. Lease by one Joint tenant — Binding on 
survivor — Lease to commence on death of lessor.] ^ 

SiiARPNKR V. IlARDENHAM {circa 1590), Moore, 
K. B. 395 ; 72 E. K. 660. 

Annotation .— Refd. Harbin v. Baitoii (1601), Moore, K. B. 
39.6. 

905 . .] — A husband may make 

a lease of lands held in joint tenancy with his wife 
to commence after his death & it will be good 
though the wife survive.— G rute v. Locroft 
(1692 >, Cro. Eliz. 287 ; 78 E. R. 541 ; sub nom. 
Growte V. Lowcroft, Moore, K. B. at p. 395 ; 
sub nom. Ouiter v. Locroftr, Gouldsb. at p. 187. 
AnnotiUlon Refd. Harbin v. Burton (1601). Moore, K. B. 

395. 

906. .] — Uarbin V. Barton 

(1001), Gouldsb. 187 ; Moore, K. B. 395 ; 3 Bulst. 
at p. 131 ; 75 E. 11. 1083. 

Hnno/aRons .— Apprvd, & Daniel v. VTaddington 

(1615), 3 Bulst. 130. Refd. W W 


Cro. Jac. 91 
272. 

907. 


Smalcman r. Eigburrow (1616), 3 

-.] — If one of two joint 


tenants make a lease for years, to begin after his 
death, it will bind his companion. 

The words “ covenant, grant & agree ” that he 
should have the land for so many years, are apt 
words to make a lease for years, & enure as a lease 
(per Cur.).— Whitlock v. Horton (1006), Cro. 
Jac. 91 ; 79 E. R. 78 ; sub 7iom. Whitlock v. 
Hartweix, Moore, K. B. 776. 

Annotation : — Mentd. Boson v. Sandford (1690), 1 Show. 101. 

908. •] — A. & B. are joint 

tenants. A. makes a lease for years of his moiety 
to commence upon his death if B. shall so long live. 
This is a severance of the joint tenancy & the lease 
will bind B. if he survives. — Clerk v. Clerk 
(1694), 2 Vern. 323 ; 1 Eq. Cas. Abr. 293 ; 23 
E R 809. 

Annotation : — Refd. Gould r. Kemp (1834), 2 My. & K. 304. 

909 . ,] — Anon, (undated), Plowd. 

Queries 41 ; 75 E, R. 915. 

910. .] — If a bargainee before en- 

rolment make a grant of the lands to another, & 
afterwards the first deed of bargain & sale is en- 
rolled within the six months it is good. If one 
joint tenant bargain & sell the land, & before en- 
rolment the other dies, his part shall survive.— 
Bellingham v . Alsop (1604), Cro. Jac. 62 ; 79 
E. R. 44. 

Annotations Mentd. Norria v. Isliam (1^28), Het. 81 ; 

Baldwin (1631 ). Cro. C^r. 217 ; j. BerWor 

(1666), O. Bridg. 527; Perry P. Bowes (1682), 1 Vent. 360. 
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•11. .] — lease for years made by 

one joint tenant for life, this shall ne good against 
the survivor (Coke, C. J. Smalema w v, 3Eig- 
BUEROW (1616), 3 Bulst. 272; Cro. Jac. 417; 
J. Bridg. 42 : 1 RoU. Rep. 401 ; 81 E. R. 229, 

Annotation : — lleiltd. Hill r. Sauudera (1824), 9 Moore, C. P. 
238. 

912. As to own moiety.] — Joint tenant may 

lease his moiety.— C artwright’s Case (1598), 
cited in 1 Vent, at p. 136 ; 86 E. R. 93 ; svb nom. 
Bond v. Cartwright, 2 Boll. Abr. 453. 

Annotations: — ^BeZd. Putt t>. Nosworthy (1671), 1 Vent. 

135 ; Sacheverell e. Walker (1671), B'reem. K. B. 1«. 

913. One may lease to others.] — One joint 
tenant may make a lease to the other ( Popham, 
C.J.). — James v, Portman (1593), Owen, 102; 
74 E. R. 930. 

Annotation : — Consd. Cowpcr «. Flotcher (1805), 6 B. & S. 
464. 

914 . Subsequent lease by others.] — A., B. 

& C. being joint tenants for years, C. let»s her part 
to B. & then A. Sc B. join in a lease for years of the 
entire land : qu, : if a declaration in ejectment can 
be maintained on this lease. — Jurdain r. Stkehe 
(1605),Cro. Jac. 83; 79 E. 11. 71. 

Annotation : — Reid. Heatherley d. Worthir>R‘tx>n t'. WVfltoii 
(1764), 2 WilH. 232. 

915 . With usual Incidents of reversion— 

Sc right to distrain.] — One of two joint tenants may 
demise his part to the other with the usual incidents 
of a reversion & right to distrain. 

Where one of three eo-exors. to whom land was 
devised in trust agreed with tlie oilicrs to })ny a 
rent for it Sc entered into possession Sc paid ixuit : — 
Held : the tw^o might distrain for iH*nt in arrear. 
Semhle : the one w^os estopped from denying that 
he was tenant.™ (\iw^per v. Fletc iikh (1805), 0 
B. Sc S. 404 ; 0 Now Hep. 145 ; 34 L. J. Q. H. 187 ; 
12 L. T. 420 ; 29 J. P. 423 ; 11 Jur. N. H. 780 ; 
33 W. 11. 739 ; 122 E. K. 12(i7. 

Annotations :~Retd. lie Potter, Kx Park (1874). 
CJolyar’fl County C’ourt Cason, 235 ; Leigh 
(1883), 12 Q. B. 3). 194. 

916. Severance of Joint tenancy — Wnat 
amounts to — Marriage of female Joint tenant.]— 
A joint tenancy in freeholds Sc leaseholds is not 
severed by the marriage of a female* joint tenant. 
A subsequent demise by the liusband of such 
female joint tenant Sc the either joint 

not effect a severance. — P at.mkh v. llicn, 118971 
1 Ch. 134 ; 00 L. J. Ch. 09 ; 75 1j. T. 484 ; 4. 
W. R. 205 ; 41 8ol. Jo. 111. 

917 ^ _ - Lease to commence on deatn oi 

lessor.*] —Clerk v. Clerk, No. 908, ante ^ ^ ^ . 

913 , Assignment of interest by Joint 

tenant — Assignment not by deed.] — By an in 
denture of lease one J. N. demisc‘d a house to 
T. N. for a term of seventy-nine & a half yearo less 
ton days at the yearly rent of £180 ; Sc by an 
indenture made in 1 895 between T. N., as vendor. Sc 
8. & C., as purchasers, the vendor, in consideration 
of the sum of £50, assigned the hous<* “ unto the 
purchasers, their Sc ea< h of their exors., adminis- 
trators, Sc assigns,’ A the purchasers A each of 
them for himself, his heirs, exors.. Sc adminis- 
trators, covenanted to pay the rent reserved by the 
lease. S. Sc C. entered into poswssion of the 
house Sc carried on busimiss therein in co-partner- 
ship : but in 1900, for the purpose of dissolving 


Dlokoson 



Sc C. undertook to execute a formal agreement, 


but no formal agreement was ever executed, 8. 
^ed in Feb. 1908, A at hk death C. was sUIi living. 

In an action by the assignees of the reversion 
against the executors of S, to recover two quarters’ 
rent which had accrued due after the death of 8., 

C. being still alive ; — Held : (1) the deed of 1895 
created in the pun'hasers 8. & C. a joint tenancy, 
at all events during their joint lives Sc the life of 
the survivor, Sc not a tenancy In common ; (2) the 
agreement of 1900 not having bei'n an assignment 
by deed did not operate as a severance in law of the 
joint tenancy ; upon the death of 8, the w^hole 
interest at law passecl by survivoi’ship to 0. Sc 
not to the exors. of S., Sc therefore there was no 
privity of estate bet\vt*en pltfs. as assigniMJS of the 
reversion Sc the exors. of S. to enable pltfs. to 
maintain the action for rent. — (I oddaiu) v. Lewis 
(1909), 101 L. T. 528 ; 25 T. L. K. 813. 

/>. Teuant:* iu Common, 

Tenancy in common gi'uerally, .vcc Bkal Pro- 
perty. 

»S’cc, noiCt Ijiuv of Prciperty Act, 1925 (c. 20), 
sa. 34-30 ; Settled l^und Act, 1925 (c. 18), s. 30. 

919. Whether Joint lease can be created.] - 
An cjiM'tment cannot be maintain«*d on a joint 
leu.s(‘ by tenant in common. Ma.ntlk r. 
WoLLiNOTON (1007), (’1*0. .lac. 100 ; 79 L. K. 145. 

Retd. d. WorUilnutun & Tuima- 

(1764). 2 \MIm 2.12: Doo d. 

Huinmon (1819), 13 g. B. 977 ; lU«*r v lU^’r (1S52). U 
V. 11. 60. 

920. .]— TenaidH in tommon cannot make 

a joint. loaw'. llKATllKltl.HY d. " 

TiiNNATiiNK I'. Wkkton (17(11), U \\ il«. ...42; 445 
K H 783, 

Annotations: Coil«d. 1 )««' <1- ( ’liiuplx'U r. , ;V‘ i? 

1.1 Q. 11. 977. Retd. I9‘cr r IWvv • 

TIioiupHon r. Hakimlll (1H65), lu (' ll N H. 71.1. 

921. ,] Sc P. lea.sed land jointly to II., 

wlio covenanted witi) th<* t\\<> joinlly ; & a power 
of re-en(rv for brca< h of covenant vvaa re«erve<l to 
(’. Sc P. jointlv : hut, in the least*, it appt'ared that 
C Sc J’. wer(‘ ’tenantH in coinmtm. Qn. : whether 
ejectment against II., for im*a( h of covenant, could 
he maintained on tiie joint demiHc of ^ • A 1 . 
Held: (U>HD Dknman, ('.J., Kkle. •!•). H ^’<uild ; 
(Foi.Kltir)GE, 9., WKillTMAN, ** *) 

Doe tl. (’AMPIIELL r. Hamilton ^ j ' 

977 ; 19 j.. .3. (i. B. 99 ; llJur. olO; IJOK. B. 

Joioiotion Reid. Beer r. lUn-r (IM52). 10 .h>r 223. 

922. Effect of Joint lease -Operates as wveral 
lease of Interest of each.] “Joiji.kh v. - (16H), 

12 11.69. ^ 

923. .1--4'rai>do('K JoNKH (Hill), 

flmwnl 1*4 4 ; lli(4 i'.* 44, 71^. 

• -ReU. <1. Worthl..Kt«n & Tumia- 

XTr WcHlmi (170D, 2 Ull^. 232 ; IUk>i r. JUfor (1852), 

9 ^ 4 ^ Sc conflnnatlon of others.] — 

When* two H*iiants in common join in a lease, it 
operaH*H as tlu^ Hevt‘ral lease of eiwh, A the con- 

!f .. »- ~ ^ 

925 - - .] — A demise by tenanU 

in common, tl.oiigJi joint in it« teraw. oporal«l» a» 
k wpwatc demi^ by each tenant iu canmmn of 


part ni. SECT. 1. SUB-SECT. 4. — C. 

913 1. On€ may Uxue to others,] —The 
(*wnen» of oertein land who were joint 


tenants let the land to deft. B. who ww 
hjnwelf one of the ownei-B . 

thl«* wan a valid contr^.-- 1 
BKUt (1890). 16 V. L. n. 271.'— AU8. 


PART III. SECT. 1. SUB-SECT. 4,-0. 

b, expired - New lease U* 

one permpwdly.] When a lease held 
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Sect, 1. — Capacity to grant and take leases: 8iih^ 
sects. 6, 7, 8, 9, 10, 11, 12, 13, U 15.] 

instrument under a common seal* — Smith v, 
Adkins (1841), 8 M. & W. 362 ; 1 Dowl. N. S. 
129 ; 11 L. J. Ex. 83 ; 161 E. R. 1078. 

Annotations .‘^-Oonsd. Re Leeds Institute of Science* Art Sc 
Literature & Leeds City OouncU* [1900] 1 Cb. 600. Reid. 
Doe d. Lunedell, Penbury v. Gower (1861), 18 L. T. O. S. 
135. Mentd. Ghislln v. Gregory (iks), 11 L. T. 0. 8. 
124. 

,1 — See Corporations, Vol. XIII., 

pp. 284, 286, Nos. 164-173. 

942. Effect of lease for lives to corporation.] 

— ^Anon. (undated), Plowd, Queries 28 ; 75 E. R. 
898. 

Application of Mortmain Acts.] — See 

Corporations, Vol. XIII., p. 371, Nos. 1025-1027. 

943. Personal liability of lessees — Where cor- 
poration not empowered to accept.] — Aji agreement 
having been entered into between the owner of 
land & the churchwardens, overseers, & surveyors 
of the highways, for the letting to those officers 
of certain land for the purposes of parish gardens & 
allotments to labourers, which agreement purported 
to bind the churchwardens, overseers, & surveyors 
of the highways, their oxors., administrators, & 
assigns, &> successors in office, & under which tiio 
land had been used for the above purposes : — 
Tirld : the interest in the land was not such as the 
chiuchwardons & overseers could take, under 
Poor Relief Act, 1819 (c. 12), s. 17, as a quasi 
corpn., & they became liable for rent in their 
personal capacity. — IJTJiWA'rr v. Elkins (1846), 
13 M. & W. 772 ; 14 L. J. Ex. 131 ; 4 L. T. O. H. 
399 ; 9 J. P. 504. 


Hub-sect. 7. — The Crown. 

Crown leases generally.] — See Constitutionai. 
liAW, Vol. XI., pp. 583-586, Nos. 843-852, 866- 
868 . 

Lease of land in Duchy of Lancaster — During 
minority of Sovereign.] — Constitutional Law, 
Vol. XL, p. 590, No. 913. 

Licase of land In Duchy of Cornwall.] — See 

(Constitutional Law, A^ol. XL, p. 591, No. 924. 


Srji-bECT. 8. Ecclesiastical Authorities. 

Ecclesiastical leases generally.] — See Ecclesi- 
astical Law, Vol. XIX., pp. 502-600, Nos. 3584- 
3645. 

Powers of diocesan chancellor to grant.] — See 

Ecclehiastk al Law, Vol. XIX., p. 240, No. 217. 

Demise of benehce by way of charge.] — Bee 
Ecclesiastical Law, Vol. XIX., pp. 413, 416, 
Nos. 2488-2490, 2511, 2512. 

Lease of mines.] — See Ecclesiastical Law, 
Vol. XIX., p. 511, No. 3716. 

Jurisdiction of ecclesiastical courts — As to validity 
of leases.] — See Ecci^siastical Law, Vol. XIX., 
p. 32L Nos. 1214, 1215. 

Power of clergy to take.] — See Ecclesiastical 
1.AW, Vol. XIX., p. 305, Nos. 1826, 1826. 


Sub-sect. 9. — Executors and Administrators. 

944. Power to grant lease — Administration sub- 
sequently revoked.] — Citation to repeal adminis- 


tration, but the grant affirmed, upon which an 
appeal was sued, & both sentences repealed. A 
lease made by the first administrator in the mean- 
time, good. — S bmine V. Sbminb (1673), 2 Lev. 
90 ; 83 E. R. 464. 

Annotations : — Mentd. Allen «. Dundae (1789), 3 Term Rep . 

125 ; Woolley v. Clark (1822), 1 Dow. Sc Ry. K. B. 409. 

945 . Executor of devisee,] — Norton v. 

Harvey (1674), 1 Vent. 269 ; 86 E. R. 173. 

946 . .] — Whitfield v. How, No. 971, 

post. 

947. Term in excess of express power.] — 

A. being possessed of premises for a term of years, 
bequeathed his interest therein to B. for bis life, 
& then over ; & appointed B. & two others, 
trustees & exors. of his will ; with power to B. 
during his life, & to the survivors of the trustees 
after his decease, to lease the premises for any 
term not exceeding twenty -one years. At A.'s 
death, B. took possession of the premises, 
granted a lease of them to C. for fourteen years, 
with a further demise for forty-two years, reserving 
the rent to liimself, his exors., adroinistrators, & 
assigns ; contracting in his own name, without 
any mention of the other exors. ; & appointed by 
will other trustees, in case of the death of the 
original trustees : — Held : these acts did not con- 
stitute an assent by B. to the legacy, & therefore, 
the lease to C., having been granted by B. in the 
character of exor., was valid. — Doe d. Hayes v, 
Htuboeh (1816), 7 Taunt. 217 ; 2 Marsh. 505 ; 
129 E. K. 87. 

Aimoiatxu'na -VieniS. Doc d. Sturgos v. Tatchell (1832), 3 

B. Sc Ad. 675 ; Hawkins o. Williams (18(52), 10 W. II. 6U2 

948 . Before probate.] — Extrix. may demise 

in ejectment before probate. — Roe d. Bendall 
V. Summerset (1770), 2 Wm. Bl. 092 ; 6 Burr, 
2608 ; 96 E. R. 407. 

. lovotaf ions -Mentd. Cran^ej v. Dixon (1857), 23 Bcav. 

512 ; Humphreys v. Humphreys (1807), L. R. 4 Eq. 475. 

Administrator .] — See Executors, Vol. 

XXIII., p. 190, No. 2282. 

949. Power to grant underlease.] — An adminis- 
trator makes an underlease of intestate’s term 
rendering rent to himself, his exor., etc., & dies ; 
his exor. 6c not the administrator de bonis non, 
shall have the rent, & shall be chargeable with it 
as assets, in the nature of an exor. de son tort . — 
Drue v. Bailie (1675), Freem. K. B. 402 ; 1 
Vent. 275 ; 89 E. R. 299 ; suh nom. Drew v. 
Daily, 3 Keb. 298, 495 ; 2 Lev. 100. 

950. .] — Dyot V. Morgan (1806), cited in 

13 Ves. at p. 268 ; 33 E. R. 294, L. C. 

Annotatvon : — Reid. Middleton r. Dodswcll (180G), 13 Ves 

2U6. 

.] — See Executors, Vol. XXIV., pp. 565 

568, Nos 0029-6031, 6062-6064. 

951. Power to take lease — Beneficial to estate— 
Concurred in by cestuls que trust.] — J. H., bein^ 
possessed of the moiety of an estate in Jamaica 
by his will appointed J. P. his exor. & trustee 
with power to manage, conduct, carry on & im 
prove his estate. In 1830 J. P. took a lease o 
the other moiety, & covenanted to keep it in th 
same cultivation, order, repair, & condition, t 
thenceforward managed the entirety on accoun 
of the trust estate. In 1836, in a suit by th 
cestuis que trust under the will of J. H., P. & Cc 
were, by an order of ct., appointed managers i 
receivers, Sc both moieties were managed for tl 
trust estate until 1842. No rent had been pai 
since 1835, Sc the estate was in a state of utt< 
ruin. Upon petition in the cause by the owne 
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f. Power to arani lease with option to purchase .) — An option to purchase clause in a loose made by on administrati 
declared to be null & void. — S t. Osrmain v. Renbault (1909), 12 W. L. R. 109. — CAN. 
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of the other moiety : — i thoiuh tbe tftIHng 
of the lease was not authorised by Se will, yet as 
it was concurred in by the cestuis que trtui & sanc- 
tioned by the ct., & had proved beneficial to the 
trust estate, it must be considered as binding on 
the cestuis que trust Sc the trust estate was liable 
for the rent in arrear Sc the dilapidations. — ^Neatbj 
t?. Pink (1851), 3 Mac. Sc G. 476 ; 42 B. R. 344 ; 
sub nom. Neatb v. Pink, Ex p, Plbtchbb Aj 
Yates, 21 L. J, Ch. 674 ; 16 Jur. 69 ; sub nom. 
Pink v. Neate, 18 L. T. O. S. 67, L. C. 


Annotations : — ^Hontd. Brocklebank v. East London Ry 
(1879), 12 Ch. D. 839 ; Hand v. Blow, (1901] 2 Oh. 721. 

962 , From co^executor.l — CJ owpeb v. 

Fletcheb, No. 916, ante. 

liability in respect of leases,]—5ca Executobs, 
Vol. XXIV., pp, 637-644, Nos. 6631-6706. 


Sub-sect. 10. — Infants. 

See Law of Property Act, 1925 (c. 20), s. 19 ; 
Settled Land Act, 1925 (c. 18), ss. 26, 27. 

Leases by infants generaUy.]-— Infants, Vol. 
XXVIIL, pp. 196 et seq. 


Sub-sect. 11. — Land seized in Execution. 

Lease by sequestrator.] — See Execution, Vol. 
XXI., pp. 695, 601, Nos. 1770, 1863-1865. 

Lease by owner of sequestered land.] — See 
Execution, Vol. XXL, p. 603, No. 1898. 

Sequestration generally.]— Execution, Vol. 
XXI., pp. 691 H seq. 

Tenant by elegit .] — See Execution, Vol. XXI., 
p. 672, Nos. 1479, 1480. 

Elegit generally.]— -S'ce Execution, Vol. XXI., 
pp. 650 et aeq. 


Sub-sect. 12. — Lunatics. 

Lunatics generally, see Lunatics. 

See, now. Law of Property Act, 1925 (c. 20), 
8. 171 ; Settled Land Act, 1925 (c. 18), s. 28. 

953. Power of committee to grant — Necessity 
for leave of court.] — The committee of a lunatic 
cannot make leases, or incumber the estate, with- 
out the leave of the ct. — F oster v. Marchant 
( 1684), 1 Vorn. 262 ; 23 E. R. 457. 

Annotation : — Mentd. Oxendou v. Compton (17U3), 2 Vch. 

69. 

954, .] — CJovenant upon a lease made by 

the committee of a lunatic, by pltf. as the com- 
mittee will not lie, for a committee cannot make 
such lease at law. — K nife v. Palmer (1700). 2 
Wils. 130 ; 95 E. R. 725. 

Annotation : — ^Refd. Pitman v. Woodbury (1848), 3 Exch. 4. 

965. Mining lease.] — Agreement by the 

committee of a lunatic that coal under the lunatic’s 
estate should be worked by the owner of the 
adjoining land, established under the circum- 
stances . — Ex p. Tabbbrt (1801), 6 Ves. 428 ; 31 
E. R. 1127. 

966. .] — Where a lunatic was bound by 

covenant to grant a renewal of a lease, the expenses 
incurred by the lessee in applying to the ct, for a 
direction to the committee to execute a lease 
instead of the lunatic, must be borne by the 
lunatic’s estate . — Ex p. Barnes (1848), 17 L. J. 
Ch. 436, L. O. 

Amtoiaiion : — Befd. Wortham v, Dacre (1856), 2 K, & J. 


967 . Lease of easement ] — Ee Arnott 

(1891), 36 Soh Jo. 623, 0. A. 

95S. Agreement by committee to grant — 
Specific enforcement ] — Ee Wynne, No. 486, onfe. 

Speolflo enforcement of agreements to grant] — 

SeeF&it II., Sect. 8, ante. 

959. Power of committee of lunatic tenant for 
life— Whether trustee under Settled Land Act 
necessary.] — Where a tenant for life is a lunatic, 
Sc his committee desires to exercise the powers of 
leasing given by Settled Land Act, 1882 (c. 38), 
Sc no trustees of the settlement are in existence 
new trustees must be appointed for the purposes 
of the Act.— Re Taylor (1883), 52 L. J. Oh. 728 ; 
49 L. T. 420 ; 31 W. R. 696, 0. A. 

960. .] — The person appointed to act, 

under Lunacy Act, 1890 (c, 5), s. 116, as committee 
of the estate of a person lawfully detained as a 
lunatic though not so found by inquisition may by 
leave of a judge exercise the power of leasing 
vested in the limatic as tenant for life under 
Settled Land Act, 1882 (c. 38). — Re Salt, [1896] 
1 Ch. 117 ; 66 L. J. Ch. 162 ; 73 L. T. 508 ; 44 
W. R. 146 ; 40 Sol. Jo. 113, C. A. 

Annotationji : — CoDSd. /?<' S. S. B., (lUOCJ 1 Uh. 712. Re!d. 

lie A.. (1904) 2 Ch. 328. 

961. Infant entitled In remainder — Lieafe for 
life of lunatic approved.] — An application having 
been made tmder Infants Property Act, 1830 
(c. 65), 8. 23, for a lease of property belonging to 
a lunatic for life, with remainder to an infant, at 
rack rent, for a term of twenty -one years. The 
ct. refused to make such order, but directed a 
lease to be granted for twenty-one years deter- 
minable on the lunatic’s death, & without a cove- 
nant for quiet enjoyment. — He White (1863), 21 
L. T. O. S. 82 ; 1 W. K. 294, L. J J. 

962. Guardian appointed under statute.] — He 
Vbnnbr’8 Settled Estates (1868), L. R. 6 Eq. 
249 ; 10 W. R. 1033. 

Annotation KM, He Clough KHiato (1873), L. U. 15 

Eq. 284. 


Sub-sect. 13. — Married Women. 

See Married Women’s PropeHy Act, 1882 (c. 75), 
ss. 1, 2. 

Married women generally .] — See Husband Sc 
Wife, Vol. XXVII., p. 116, Nos. 934, 936. 


SuB-8Bcrr. 14, — Mortuagors and 

MORTG AGEES. 

See Mortgage. 


SuB-SEur. 15. — Owners of Rentcharge. 

Rentchargo generally, see Rentuhargbs Sc 
Annuities, 

968. After entry for non-payment.] — A lin(» 
levied to the grantee of a rentcharge with a i>ower 
limited by way of use to enter on non-payment 
of the rent “ Sc retain until he bo fully satisfied ” 
conveys to him on entry an estate in possession of 
which his lessor may maintain ejectment. — 
Havergill v. Hare (1018), Cro. Jac. 610; 3 
Bulst. 250 ; 79 E. R. 435 ; sub nom, Havergilj, 
Sc Hares Case, 2 Roll. Rep. 12. 

Annotations : — Befd. Jenimot v. Cooly (1608), 1 Lov. 170. 
Mentd. Paterson v. Danges, Halisburle’s Coho (1662), 1 
Keb. 287 ; Towkeebnry (Baillfb) v. DIston (1805), 2 
Smith, K. B. 508. 


PART HI. SECT. 1, SUB-SECT. 12. 

44?— committee to aroni.]— Sarartit Singh v. Chapman (1886), I. L. R. 13 Calc. 81 ; L. K. 13 Ind. App. 
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Ik; was sijirirriaj*ily dismiHsed from employ- [ 
incni for miscondiK-f. In the hope of bein^ j 
reinstatf;d, h(* threab'ncd to bring an action , 
for wrongful dismi.s.sal, tint made no claim 
under WurkirK'n’s ( 'ompenHation Act, 1925 ' 
(c. «l), until two days alter th(; statutory six I 
months had uxpin'd. The county ct. .iudgt* 
found that tin* workman never intended to 
(daim within the necessary jieriod of six 
monlliH, iS.:, Ilaui* was no reasonable cause for 
tlte delay, he refused t/o award coriix>ensa- i 
lion: -lldd: the (‘vid(;nce HU])j)ortcd the | 
findings, K fh(*re was no misdirection. 

VVlien the workman knows that the injury 
Ik‘ sulh rs Ir-om was occasioned by an accident 
giving him a right to comjiensation, A fails 
to m;i,k(‘ a claim within six months, if that 
failure was ])rom|)t><‘(l hy his own inter(‘Kts, 

<V was not- induced by any action of tie* 
enijiloy'^T VA'hich wouhl lead him it; l>eli('V(‘ 
h(* could get conif)<*risat-ion without- making 
a, claim, 1 k‘ shows no reasona-ble cause 
(SciUTTTO.V, li.J.). I)ia'.VM'l’T V. JhUTANNJC 

VssiruAN’cj. Co., Ltd. (1927), 137 \u T. oil ; 
20 Ik W. (k C. I.'il, C. A. 

I nnnhifion Apld. OfevMi u. Avullii)' (X I’ortor ( 1 112')), 

D \V. < *. o, l(i). Consd. '^hotlH Inti) ( O. IA<i. d. I'Onlvce, 

I A. <' Mill. Reid. IlniHcy r. Oil \\ orka 

2.1 15. VV. 0.0. I. 

3033a. Unwillingness to claim compensation.] 

Siiorrs Ikon ('o.. Ltd. r. I^'ordyok, No. 
2999a, mdc. 

3033b. Expectation of compensation without neces- 
sity of making claim.] In Ajjr. 1925, a cle f 
s(‘vered the liganuuds of liis right Jiand in 
liandling a dish which broke, hut he cont-iriiied 
his wank a-t his full wages, liis (‘m]>loyi‘rs 
knew of t)K‘ accident-, hut wi'ia* not aware tlie 
elief e-ould not- do his full work. In duly, | 

1 920, he was dismissed, S: in that- mont h made 
a claim for compensation, d’he county ct . 
judgt‘ found that th(; workman did not- relraiii 
li'<»m making a claim la'causi' he formed the 
view that ii(‘ would r<‘ceive compensation 
should incapacit-y si^xuvene in tin' future 
without the necessity of making a claim, A 
that tls' (‘tuployi'rs did nothing to encourage 
such a. view , A: there was no reasonabh; cause 
lor not making tlu‘ claim within six months 
of the accident ; JIclcl : then* was cvidcn(‘c 
to su])port- the lindings, A no misdirection. 

TIk'ih' w».)uld be r(‘asonabl(' cause for not 
making a ( laini wuthiri six mouths, if th(‘ i 
w'orkm.an co\ild ])rt>v<* that there was a t-aeit 
uruh'istaiuling that- the einjiloycrs l:uew' all | 
.ibout- the ])oHsibiIit y t)f a claim vV: wen* jirc- i 
p.a-red to gi\«‘ him coinjauisation, (*V(‘n though ' 
liih claim Tuiglit fall outside the six months | 
(Loud llANWoiirii, M.K.).- Soykr c. doiix- i 
SON, Mattuky iV (\>. (1927), 90 L. J. K. IL 
1011 ; 20 15. W. Ck (k 501, (k A. 

3035. Add. AtuKdalions : As to (1) Consd. Pnwvitt 
V. Hrit-aimic Asscc. (1927), 137 E. T. 511. 


Folld. 8oyer v. Johnson, Matthoy (1927), 9ti 
L. J. K. B. 1011. Apld. ShaiTod c. Warwu^k- 
shire (bal Co. (1929), 22 H. W. (k C. 599. 
Refd. Brown v. Aveling & Porter (1929), 22 
B. W. C. C. 105 ; Sliotts Iron Co. r. Fordyce, 
[19,301 A. Ck 503. 

3044. Add. A nnotation : — Apld. Dolahunt v. Moody 
<1927), 21 B. W. Ck C. 588. 

3045. Add, Anuoiaiion : — Apld. Delahunitk Moody 
(1927), 21 B. W. Ck C. 588 

3047. Add. Ayinotaium : — Refd. Woodrow' v. 

Trawlers (WJiite Sea) A Grimsby (1929), 
111 C. T. 070. 

3055. Add. A nyioiation : — Apld. Ihillen V. Entlioven 
(1927), 20 B. W. Ck 0. 248. 

3056a. — .J -Appet. was in receipt of a weekly 
payment on account of injuries received in 
the course* of his emjiloy ment. The emxiloyers 
gave notice of termination of the weekly^ 
I^a-yment, on the ground ol recovery as 
e'ortitied by tli(*ir doctor. Tlie workman 
refilicd with a coiiutcr-ccrtiticate of his 
doctor. The matter w'as submitted to the 
medical refen*e, who certified that the man 
was tit for mo.st forms of work. The em- 
ployers ceased making the weekly payments, 
A t-h<‘ workman a])pealed to the county ct. 
judge as to th(‘ e/b'ct of the ccitificate. The* 
judg(‘, sitting with the same medical rcfen'c 
as asses.sor, who exjilained his c(*rtificate as 
being oru* of ('om])h‘te recovery, held the 
man was fit tor work on th(‘ date when rorn- 
pensatiun ceased, but awarded compensation 
from the date of cessation of th(* wux'kly pay- 
ment to th(* date of his aw'ard : —JJrld: (1) 
<;ompensation W'as not iiayable after in- 
(‘ajiaeity had c*(*ased ; (2) tin* C(*rtificat-(’ ol 

the medical ivter(*e was sutlicient A con- 
elusive.— Pddlkn V. Knthovkn a Son (1927). 
20 B. W. Ck 0. 218, Ck A. 

3056b. - In a ref(*ronee to ii uiedi(‘al referei* 

made undi*!* WorknH‘nks Compensation Act, 
1925 (c. 81), s. 19 (2), tlu* mt'tiical rilerei* 
(•('rlilied tliat the workman w'as fit to resunu* 
his ordinary occupation, hut described it as 
h(*iug somelhing dift‘i*)*i*nt- from what in fact 
it- had j)reviously' been. The county' ct. judge 
refused to tr(*at the certificate as conclusive, 
A recehed (*videuci‘ as to the nature of <Jk- 
n\sp(‘etive oi'eupations, the ])artii‘S ha\ mg 
ol)je« t(‘d to th(' certificate being si'iit back 
to the medii'al referei* for C‘X]daiiatK)n oi* 
correction: ifedd : the certiticate being 
anihiguous w'as not conclusive, A the parties 
having refused the opjiortunty’ of the 
ambiguity being explained by' tlu* medical 
rcft‘rcc, the judge w'as entitled to hear tlie 
evid(‘nee tendered A act ujion it.--ArsTiN 
C. PAH'lTND'rON S'rKKL A lltON CV)., I^TD. 

(1928), 21 B. W. Ck (k 1, (\ A. 

3056c. - .] -A stoueman in a colliery was 

certilieil by' a medical referee to bt* sulTering 


PART XIV. SECT. 9, SUB-SECT. J. j 

1 i. .1 'rhn WixkmonV ('dui- I 

DenKalion Honril tia.s iie juriMdiul loii 
iivcr ri^’*htN of act uni t»r areecc<lin»rh i 
in tl\c Kvchcinu'i* ('t. m .Admlly. 
D\(U.i,\m) u. ss (\\rvi V. 1!!>'J7| I 
D 1-. 11. I'2(. ; lliejT] 3 W . \V. R. i»7 . 
..s H. (\ r. 1 10. CAN. 

sa ( otitfol of luHUii H>/ tOHll.] j 
Dll (Oil t met inn of WorUuicn’.', ('oiu 
pcnsatlwn \ot (Aociilcnt FuiulE 
R. S. A., J0J2, c. 17 7, 13; IhUi : ) 


lliti juriMiu'lion of iln- <1. to inU-rfcrc j 
witli ai’tw of tlic luiani u «>\cliuic(l only i 
\Mti» rc.s{>c<*f to a<t-. \^itlun tlu' juris- l 
ilU'tioii of the hoard, \ the l>oard’rt i 
mri'^dicfiou 1*^ iiiidtoil to •* - 

aii.-.inK under this Vit. ' Kh rt'Kulu 
1 loiiN aic to he ft>i till' i»ur|>uso ol 
" carrying oiif the uioMbious of this 
\i t ' Tliciyforo v%hori- a tcgnlatiou 
of llu' hoard koc^ ho\ oud (he authoxitj, 
wliuii the Vet rouh ri, on the hoard, 
the et. eau declare ii , X an a'^esHUient 
lia.sed thereon, unant hoi i-eil X Invalid. 

~ K. f.t rtl. DvMi:i» i. 1\ AV. McDoi - 
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<; vi.t CoNsriu LiioN ( o., Inn. (AJtaj, 
ll'.cjU] 3 yv. yv. it. OaO.- CAN. 

PART XIV. SECT. 9. SUB-SECT. 3. 
3044 i. ro'.ttion of judge - as 
tithiiraior.] - Dl-lMtit'Nr v. McK)t>\ , 

IllCJSjl. JJ ItOS . siDwnyio af />/ e- « f f/iHV' , 

‘J- n. \y . 1 . D. U.r.h D — IR. 


PART XIV. SECT. 9. SUB-SECT. 5 

3053 XV. .V -M'Ciucadik r. 

Docltun & Co., 11928 }S. C. 29.— SCOT 
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from miners’ nystagmus, & unable to do 
work which involved stooping. The coimtv 
ct. judge, after hearing evidence, interpreted 
that certificate as meaning that the workman 
was unable to do work which involved con- 
tinuous stooping, such as his old employment 
necessitated, & made an award on the basis 
of partial incapacity : — Held : the judge 
had properly treated the certificate as con- 
clusive, & interpreted it rigid It, A: was 
justified in hearing evidence as to the amount 
of stooping that would incapacitate the man 
in order to make an award for the pniper 
compensation.- Taylher v . Lambton, Het- 
TON & .TOICEY (.’(MXIEIUE<«, l.TI). (192^), 21 
B. W. O. O. lid, V. A. 

3056d[. As lo possibility of recurrence.] A 

medical referee, to whom a dispute as t«> the 
condition of a workman who liad sustained 
injuries by accident arising out of A in the 
cou!*se of his employment had been referred 
under Workmen’s Compensation Act, 11125 
(c. S4), s. 19, after giving two certificate^ 
of jiaitial recovery, certified that in his 
opinion tlie workman ha<l roinpicteh 
recovered from the accident A: w'as fit for 
his ordinary work : Held : the meilnMl 
refort'e must be taken to lia\(* tlirecU‘d lus 
mind, not merely to ttie condition of th(‘ 
workman at the nioni<‘nt, but to the jioasiluhf y 
of a recurrence of incapacity. A: that his 
(‘eiiiflcate was final Ac conclusive. 

\Vher(', therefr)j‘e, upon an application by 
the einjiloyer to end the comiiensation, the 
workman lodged a minute informing tin* ct. 
that skiagrams taken since the i/ist certificate 
of the medical referee ha<I disclosed con- 
ditions not appai(‘nt on (»xt(>rnal examination, 
that th(‘n' W'as a re;isonai>le proiiahilit.y 
of a recurrence of incapacity: Held: it 
was not comj)ct(‘nt to tlu' arliitrator, or, 
failing him. to the ai>i)ellate ct., to direct 
an in<piir> into tin* facts set fortli in the 
miriule, A, that tlio only ctuirso o]>cn to the 
arbitrator was to end the com[>enHation. 
Wilsons \ (’LYor: ('oal (’o. v . Jlrimow.s, 
11929] A. (’. 951 ; 9,S k. . 1\ ( ', 15! ; Itl 
1.. T. 591 ; 45 T. L. B. 915; 22 B. \\\ ( '. C. 
129, 11. k. 

3057a. - What amounts to ambiguity, j 

kvANs (Bichaud) A: (.’o., J/ri). r. (Blhie, 
Xo. 2541a, post. 

3067b. ,] Atstin Partinoton Steel 

Ac Iron ko., km., Ao. .2959b, ante. 

3057c. -- What amounts to. J A medical referei* 
(•(‘rtitUsl that a workman wa« lit for work 
as a steved<>!e, or at any other form of 
unskilled lalxaii, but that occasionally in 
actions where a particularly sirmig grip 
was necessary he would be w orking at a small 
di8a<l vantage as i-ompared with liis con- 
dition before the accident. The county ct. 
judge, contrary to his owm (jpiiiion that the 
man was not fit for work as a stevedore, held 
that the certificate was conclusive against 


tho workman : —Held : the certificate was 
unamhiguou.s vV thert^ was no misdirection. - 
MOM'liOMEKY r. liENEHAr STEAM NAMHA- 
TION Co., J;ri). (1929), 22 B. W. C. C. 4H, 
C. A. 

3069. Add. Ayinotations : Consd. Somerville r. 
Barclay C^urle (1925), 19 B. W. C. C. 539; 
Penman r. Caprington A: Auchlochaii t'ol- 
lieries (1929). 19 B. W. (’. C. 99k Refd. 
l.»atTt‘Pty r. Uarngax il Coal CV>. (1929), 20 
B. W. C. (\ 971 ; Cat toil c. Ashw ell A: Neshit, 
il92S] Ch. 484. Mentd. .Vkers c. k. <Vr N. K. 
By. (1929). 20 B. W. C. ( '. 19:>. 

3061. Add. Atniofahou : Refd. kt'wis c. Tredegar 
Iron A t'oal Co. (1929), 22 B. W. 2t>S. 

3061a. - .] A miner was (ci tilted in 

Pec. 1925, as sullering fr<xu miner’s 

nystagmus, A was pai<l compensation. In 
Aug. I92tb tin' emplovcrs stopped com- 
pensation after serving notice uinler Work- 
iiirn’s Compensaf Ion Vet, 1925 (c. 81), s. 12, 
on the giound that tlu‘ woi'kman no long«'r 
sulTered fi'om I In* disease. A count er-nol ice 
having been served, tin* issue was reftu’red 
by the registrar to the medical i eferee, vv luv 
certified that tlie workman was totally 
mcapaeitatiHl, but that- sneli iricapaeitv was 
due to other t'nuses than instagnuis. On an 
appheat ion by t he w orkinan for an ai bit-rat ion 
m .Ian. 19219 ev idem e was tiunlered that, 
nvstagnius ha<l <»n<e nnne beemne ;i<’tj\e, 
but tlie einplovers raised the pielinunar> 
object ion t lud t be niedieal releree’s « •')'( ilieale 
was I'onclusiv against the workman, A 
destro> ed the ell eet of 1 In' Cert il > mg surge« ui’h 
ei'i’t iticat of Pee, 1925. ’kiie county (t. 
judge ujibeld the objer’l ion A made an order 
di.snnh.smg the ajiplicatum for arhj(ndi<»n. 
'rh<‘ workman appealed : Ihid : tlie I'ertifi- 
eate of a nnslieal n'feree being only con- 
elusive as to the imifters I herein lertilii'd, 
A miner's n>stagnms laing a reeurrenl. 
ilisea-se, the (l•rtdhate was not- of itself a 
bar to the ' laini of tin* workman for <*orn- 
peiLsation, A it wius for the eminl> et . iiidgu 
to de< ide whether tlnu’e laid been m faei- aipv 
leerude.seeiice of the origm/d disease. 
kKwiM c. ’rnEi)i’:o\K hroN A Coal Co. (1929), 
22 B. W. C. C. 29H, <’, A. 

3068. Add. Ayniotation : Distd. Parkei v. kondon 
Brick Co. A Borders (1927), 29 B. W. C. C. 
573. 

3074. \dd. Anmdalutn : Folld. ].< wis r t'anunejl, 
kaird A ('<*. (1929), B- W. C. C. 119. 

3076. \dd. A nnoldl too : Folld. 1 .e\v o r. ( 'anuia ll, 
].ajrd A C(». (1929), 22 B. \\ . C. C. I J9. 

3081. Add. Avnotut'unis : As to (j) Apld. Podd a. 
Oceanic Htearn Navigati(>n C-o. (1928), 21 
B. W. C. C. 118, ''rmnpuH Shifiping Co. v. 
Trott (1929), Hi k. T. 19. Refd. Bobmson 
V. Vickei*s- Armstrong (1929), 22 B. W. C, C. 
171 ; Buddy v. k. M. A S. By. (1929), 22 
B. W. (’. Vj. 138 ; Mockhill v. JJonier City .S.S. 
Owners (1929), 22 B. W. (’. ( '. 29(-l. As lo 


3057 1. Amfneruotai rejxtH -Duiy of 
judge to cltar.l -Enii>lo> ore, who bad 
been paving comi*cnKallon lo a 
labour* r in nvsixs’t of an injiirv- to bln 
eye, Horv«**l upon him a inetiieal rcrtili- | 
ekte to the eff*'ct that he hinl re<*overed ; 
&, no couuter-eertillcate ftavin>f been 
nveived from him, they stopped pay- 
ment of coraTH''nHatioD on Apr. 5, 1027. 
Jn a hUbHetjuent appli<atlon by the 
workman to have a luemoniridum uf 

J.S. 


fWirre«un<*nt recorded, the iiri»itrator, 
on the applif^tlon of tb«^ emph'V < rH, 
made u remit to a n fen*'. 

On feb. 2, 1028, the r^'fen-e r*'pnrff<J 
that lilt* workman 'm etuidltlon wan sin it 
that he waw not *' at prewmt ’* deb n oal 
from doing lahotiriiig woik 'Pie 
ajrbitra'or granted warrant o» r**<*f»rd 
tho rnernorauduni, but mikis reb'd eorn- 
I>enHation a» from Apr. !bj:7, until 
the furtlier orders of th* Ct. 

1105 


JliUi : tho arbltnit(»r wuh not enntlrd, 
j on the ovldefif e t;< fotn him, U> HiiHpend 
I eoffinonnat ion ijh from Ajo llC*i7,iV, 

' in vk'W of the rir< toji-ifiiK e, d, 

I tile fapat'lty of tie wiokiimii an 
, latw.-. o Apr il>27, N ‘J, ]JI2K, 

I Hhonld ta- Insulr* d into by tiio 
I uibdr.itor rather tioin b> a further 
I 1* udt to the ni« dir ul n f« loo M'Lli - 
I.AS r 'iHonHrH\ A Son, ^ 1 1)29] H. (‘ 

((I SCOT. 
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li<‘ was SDtnrtiajily fr()ia employ- j 

rn<*r)t lor miKSCfiiidiic t. In the liope of bein^^ i 
r(‘inBtated, he threatened t/O brin^ an aetion 
for wrongful dismissal, but made no claim 
under Workmen's ( 'ornpensation Act, 192.0 
(c. 84), until two days alter the statutory six j 
months had evjiired. 4’iH* county ct. jud^^* 
found that tie* workman never intended to 
claim within th(‘ necessary ]>(*riod of six 
months, A tleni was no n'asonabh* cause for 
t.he delay, ck he rel used to award compensa- j 
tion : ihid: t-he ('videiice HU])i)orted the j 
tindin{^^s, tS.. tls'i’e was no misdirection. 

Wljen tie* w(»rkman knows that the injiii-y 
he hull'ers Irorri was ficcasioned by an accident 
j^ivinp hilt) a ri^ht to corn])enHation, & fails 
to make a claim within six months, if tliat 
failure was ])rom[)t<*d by liis own interests, 
tV was not mdueed b> any action of the 
ernj)Ioyer w})i< h would lead him to believe 
lie could ^;et < oiu p<msat/ion without niakinj.; 
a, claim, he hhows no reasonable cause 
(SlKUlTOX, k.J.). 1>H1JWJTT r. IhaTANNJC 
\s>,nKAN’( I-. ('<>., I/ri>. (1927), 127 li. T. 5J1 ; 
20 l{. W. ('. 4.21, C. A. 

f II intlrtl 11)11 Apld. JOowii I\ Avt'llns'’ isc J’erUa (11)21)). 

U \V . < !<> '(. Consd. Iron < 'o. DOi. i\ I'ordvce, 

ll!).:0| A <' .O.')- Retd. lOilHuy I. lo-ith Oil \N'orKH(lu:{0y, 

2-5 I). \V. ( <). I. 

3033a. Unwillingness to claim compensation.) 

Siioi'i’s luoN ('()., I/ri). i\ Fokdyc’IO, JVo. 

291)9a, uu/c. 

3033b. Expectation of compensation without neces- 
sity of making claim.) In A])r. 1925, a clu f 
s(‘v<‘j‘<‘d the liganuuits of his riglit hand in 
handling a disli wliii h bi'oke, but he cont inued 
his work at- his full wag(‘S, Ilis employers 
knew t>f th(‘ accid(‘nt., but- \v('r<“ not awar<^ tin* 
cJief couhi not- do Jus full work. In July, 

I 925, he was divSmiHs<-d, A in that mont h mad<‘ 
a <‘laini for compensation. Tlu' (‘ounly ct. 
ju(lg(‘ f»)und that the workman did not I'ldrain 
horn making a, claim bt'causi' he formed tin* 
vi<*vv that- he vvtudd r(‘(*eive compensation 
shoultl im*a]>a-eity sup< i ven<‘ in the future 
without the n< cessity of making a claim, A: 
that th(' em])loy('rs did nothing to encourage 
such a v^e^\ , A there was no reasonable caus(‘ I 
for not making the claim within six months 
of tli(‘ acciihmt : Held : t hen* was evidence 
(o supjiort th<‘ lindings, no misdiriMdioii. 

Tlu'n* would he ri'asonahh' ('ause b>r not 
making a <‘I;um within six months, if the 
workman could pro\ (> tluit there was a t-aot 
imdi'ist-andiug that- tlie einplo>ers knew all I 
about- the possibility of a claim iV were pre- | 
pari'd to giN'e him coinpmisat ion, evi'u though 
Ills claim might- fall outside the six montlis | 
(bolU) llANWOUTIl, M.K.).' SoYEU C. JoiIN- , 
SON, Matthey a (\). (1927), 95 1>. .1. Iv, Jb 
1011 ; 20 lb W. C. i\ 501, C. A. 

3035. Add. Atniolidions : .4.s /<>(!) Consd. Prew itt 

r. Hritaimic Asscix (1927), 137 I-. T. 511. 


Folld. Soyer v. Johnson, Matthey (1927), 95 
L. J. K. B. 1011. Apld. ShaiTod c. Warvvii'k- 
shire boal Co. (1929), 22 Jb W. C. C. 599. 
Refd. Brown v. Aveling <fc Porter (1929), 22 
B. W. 0. C. 165 ; Shotts Iron Cu. l. Fordyc(‘, 
fiorjoj A. (J. 503. 

3044. Add. A'ttnoiation : — Apld. Delaliunt v. Moody 
(1927), 21 B. W. C. 0. 588. 

3045. Add. A^moiaiion : — Apld. Delaliunt r. Mood}' 
(1927), 21 B. W. C. C. 588. 

3047. Add. Avnoiation : — Refd. Woodrow v. 

Trawlers (White Sea) A Grimsby (1929), 
14J T.. T. 676. 

3055. Add. A ymolation : — Apld. Pullen v. Einthoven 
(1927), 20 B. W. C. C. 248. 

3056a. — — .]* Appet. was in recei])t of a weekly 
payment on account of injuries rcceivi-d in 
the course of his employment. The employers 
gave notice of termination of the weekly 
])aym(*nt, on the ground of recovery as 
<*erti6(‘d by their doctor. The workman 
replied with a counter-i’ertilicate of his 
doctor. The matter was submitted to tin* 
HK'dical referee, who certified that the man 
was fit for most forms of work. 3dio em- 
ployers ceased making the weekly payments, 
ii. th<‘ w'orkman appejilod to the county ct. 
pidg(‘ as to the eifect of the certiAcate. The 
3udge, sitting with the same medical referee 
as assessor, wJio explained his certificate as 
bidng on(‘ of complete recovery, ludd tlie 
man was fit for work on the date wlien com- 
liensation <*eas<'d, hut awarded compensation 
from tlie dat-e of cessa-tion of the wei'kiy pay- 
numt to the dat(‘ of liis award '. —Held: (1) 
compensation was not payable after in- 
<*a]>acity liad C(‘ased ; (2) tlie cmdificate ol 

tlie medical rtderee was sulliciont <Sc con- 
clusive.— Jh'ijjCN V. Knthovkn <k Son (1927,. 
29 B. \V. 0. 0. 218, C. A. 

3056b. - .j--fu a Dderence to a nif'dical reft'r<*<‘ 

made undc^r WorkuKui’s C’oiupen^ation Aci, 
1925 () . 81), s. 19 (2), the m(‘dical r(‘f»*i'('e 
<■<‘1*1 hied Unit the w'orkinaii w'as fit to resume 
his <.»r<linary occupation, hut di'scrilxsl it as 
being .soincdhing different from what in fact 
it liad pi’evioiisly Ixmui. TJk* county ct. judge 
rtdused to triuit the certificate as (•oiiclusi\ e, 
A r<‘(a‘i\ed <*videuce as to tiie nature of the 
respective oceu[)ations, tli(‘ parties having 
obj<‘ct<'d to t h(‘ ctu’fificate being si nfc back 
to t h<‘ mcdi(‘al nd’eree for explanation or 
eorr(‘ction ; Held: the ci'rtitieat «* being 
ambiguous was not conclusive, A tlie parties 
liaviiig refus(‘d tlu* opportunty of the 
ambiguity bidng explained by tlu^ medical 
refeiv(‘, t lu‘ judge was entitled to laxir the 
evidt'iice timdered A act upon it. - Austin 
V. Pahtinoton Stkei. a Ikon Go., Pto. 
(1928), 21 B. W. C. C. 1, (\ A. 

3056c. — .] — A stoneman in a colliery was 
eertifieil by a medical referee to be sufTering 


PAHT XIV. SECT. 9, SUB-SECT. 1. 

f i. .1 'rho WuiUuu'ii’h (\»m- 

peiisatum Board has m> jurlsdh'tion 
over rljThts of nt'lion oi iHT'cri'diiigs 
in tin' K\chctjucr ( '( . in Admit y. 
I^^(.lL^\l) r. S..S <\\rvi \. liai'TI I 
L. B. D2(» ; ni)2Vl 2 W . W. Ih H7 . 
B. (\ B. 4 10. CAN. 

sa ) Diiiiol of Hoiiiit lii/ loiiif.l 
On (du t Miction of A\ urUna,'u’i> t\mi 
pciMatmu \rt (Accident Fund). 
B. s, A , 1022, 0. J7 7, 13 : Ui : 


the iiirisiljet ion of t h»‘ <t. to int4'rfere i 
I wltli acts of the hoard F «‘\eliidtMl <»iily j 
I with ivsjkcet t-o a< t'' within tlic juri^- i 
diction of the ho.iid, \ tlie iio.inl’s j 
imiMlietitiii is limited to ••iuaJt<i> | 
.iiisiiiK under this \< t. ’ vV ita retrulu' 
lions ai'e to lie for the purpose »»f 
• larrylng out the nroMblous of this 
Vet ” 'rlu‘ix‘fi>re wheiH' a regulution 
ut the hoard ptu's ho\ <md tlie aiithonl> 

I w hu ll tlu' .Ve t eonh is, ,ni th«' hmird. 
t lu' (*t. can tleelari' i» . x uii asut'ssmoui i 
l».ised thert'on. mmiithorlse<l .N luvuliU. 

" B’. re/. I»v^Il'.> r. F. \V. - 
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<: vi.E C oNsnu t TION Uo., I. ID. (Alta.), 
'B)21)j 3 VV. VV. K. GnO. CAN. 

PART XIV. SECT. 9, SUB-SECT. 3. 
3044 1. Position of jadfit - Ni/.'J as 
arhitrator.] ~ Delahcnt r. Mount , 
iFJ2sM.li 2hS . '.ultHtiiiti lit tJi o tai 1 tt<j< , 
J- B. W . < . ( V C.— IR. 

PART XIV. SECT. 9, SUB-SECT. 5 

3053 XV. .> -M'Chkaiui. r. 

JJOCLTO.N ic Co., (1928 ] S. C. 29.— SCOT 
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from miners* nystagmus, & unable do 
work which involved stooping. The county 
ct. judge, after hearing evidence, interpreted 
that certificate as meaning that the workman 
was unable to do work wliich involved con- 
tinuous stooping, such as his old employment 
necessitated, & made an awaixl on the basis 
of partial incapacity : — Held : the judge 
had properly treated the certificate as con- 
clusive, interpreted it rightly, it was 
justified in hearing evidence as to the amount 
of stooping that would incapacitate tin* man 
in order to make an award for the pi'oper 
compensation.— Tayij^ku r. I.ambton, Hkt- 
T(»N ifc .Toicey Collieries, Ltd. (192S), 21 
B. W. C. C. 115, C. A. 

3056cl. As to possibility of recurrence.] A 

medical referee, to whom a <lisputc as to the 
condition of a workman who had sustained 
injuries by accident arising out t)f A in the 
coui*se of Ids employment liail Ix eii referretl 
under Workmen’s Comi>ensat ion Act, ld25 
(c. S4), s. 19, after giving two cert ideates 
of partial recovery, tairtified that in his 
ojiinion the workman had compl»‘tcl> 
recovered from the accid<'nt. A was dt for 
his ordinary work: If (Id: the nnslical 
referee must be taken to liave direct'd his 
mind, not merely to tlie corulition of th<* 
w'orkman at tlu‘ moment, but to the jKissihiht y 
of a recurrence of incapacity, A that Ids 
cer-tidcat-e was final A conclusive. 

Where, tiierefore, U]>on an a]>i>licat.ion hy 
the employer to end tlu* comjionsation, the 
workman lodged a ininuL* inforndng the ct. 
that skiagrams taken since the last certidcate 
of the medical referee had dis<*losed con- 
dit ions not apparemt on (‘xternal <‘xaminat ion, 
A that thcTe was a re^usouable ju'obahility 
of a recurrence of ineapacity : ifvld : it 
was not competiUjt to the arbitrator, or, 
fading him, to the apjiellate ct., to direct 
an in<pdr> into th(‘ facts set forth in the 
minute, A that the only <N)urst‘ op<‘n t/O tlie 
arbitrator w^as to (uid tlie rornpensat ion, 
Wilsons A ('lvde Coal Co. v. HriiRows, 
11929] A. C. dol ; ttS L. .1, I*. C. 151 ; 141 

L. T. 591 ; -15 T. J.. H, (>15; 22 H. W. C. 
cm, JL 1.. 

3057a. What amounts to amblguJty.j 

J-]VANS (Blf:iIAUD) A Co., J^TD. T-. (ilLHlE, 
No. 3541a, yost. 

3057b. - — .] ArsTiN r. Pautinoit)n Steel 

A Iron Co., Ltd., No. .3()5db, ante. 

3057c. - What amounts to.j A medical referee 
ct'i'tided that a workman w-aa dt for work 
as a steved<>re, or at any other fonn of 
unskilled labour, but- that (jccasionally in 
actions w'heie a particularly strong gi'ip 
was necessary he would be w orking at a smuJi 
disadvantage as compared with ids con- 
dition before the accident. Tiie county ct. 
judge, contrary to his own opinion that the 
man was not dt for wv>rk as a stevedore, held 
that the certificate was conclusive against 


tlie workman i/f 5/ .* the certidcate was 
unamiiiguous A theiv was no misdirection. — 
MoNTUOMKRY r. (lENERAL StEAM Na\ IOA- 
Tn>N Co., l/ri). ilt)29), 22 II. W. (*. C. 48, 
C. A. 

3059. Add. Annotaiion.** : -Consd. Somt*rville v. 
Barclay Curie (1925), 19 B. W. V. C. 53d; 
Beiiman r. Caprington A Auchlociian Col- 
lieries (1920). 19 H. W. C. C. (501. Refd. 
l^itTerty v. l>arnga\il Coal Co. (1920), 20 
B. W. C. C. 071 ; (Litton c. Aslnvell A Nosbit, 
[1928] (’h. 481. Mentd. Ak«‘rs r. J.. A N. K. 
By. (1920). 20 B. W. C. C. 195. 

3061. Add. Annotation : Refd. L«w\is r. 'rr<‘degar 
Iron A Coal Co. (1921»). 22 H. W’. C. C. 208. 

3061a. .] A miner was eertdit'd in 

l)ec. 1925. as suffering fi’i>ni nuuer’s 

nystagmus, A was paid eomju-n.sat ion. In 
.Aug. 1920, tin* empli>Nei‘s stoppeil eom- 
}>ensat Lui after s<‘i \ ing no( iee under \N\»rk- 
inen’s Compensation Vet, lJ>25 (e. SI), s. 12, 
on th(' ground (hat the workman no longer 
sulTt‘red from tin- dise/rse. A I'onnt (*i'-not K'e 
having becui si'rved, tiu' ihsu«' was i-efia-red 
by tlu' I'tgistrar to tht‘ medieal ri'feree. w ho 
e(*rtided tliat the workman w .as tot.ally 
incapacitated, but. that- su<*h ineapacity U'as 
due tt> »)ther causes tlian nvslagnms. t)n an 
appheat ion hy t la* u orknuin for .an arbit ral ion 
in .Ian. 1929, evidence was tendered that, 
nystagmus bail once morr become uetivt*, 
hut. the ernphivors raised 1 iie |»rehmmar> 
ohj(‘etion that the medical roferee's (ertilii'ale 
was eomdusive against, tin* workman, A 
dcst roj ed t li(‘ e( {<*<■( of t he rei't if v mg surgeon’s 
cert ideate of l>e<‘. 1925. 'Tlie county et. 

jinlge n]dield tin* ohjc'ct ion A made an order 
<hsmiHsing th<‘ a{>plieation for arbitration. 
'I'lie workman appe.aled : lldd : the eei’titi- 
eate of a medical n-feiee h»‘ing only eon- 
(•Iusiv(‘ as to the matters therein eertiiied, 
A miner's nystagmus being a ri'ciirreiit. 
diHC*/iS(‘, tlie cfrtdieate was not of itself a 
bar to the claim of th<' workman foi* eom- 
pen.satjon, A it. w/is for tlie count > el. judge 
to delude whether there liad Imm ii in fact. an> 
reerudeseenee of the original disease. 
i.i'Avm e. 'ri{EJ>]-:(; Mt Ihon A <'r>Ai. Co. (IJ)29), 
22 B. W. C. < 2(5S. ( A. 

3068. Add. Annolalwyt : Distd. Barker v. London 
Brick (k>. A Konlers (1927;, 20 B. VV. C. C. 
,573. 

3074. D/d. An todat (on : F'olld. L< wis r. (’ammejl, 
I.uird A Co. (1929). 22 It. W. C. C. llO. 

3076. Add. ^innolohoo : F’olld. Li vvis r. ('amiiedl, 
Lairil A Co. (1920;, 22 It. W 1 HI. 

3081. Add. Ay(notation» : - ~A»to (1) Apld. I >odd v. 
Oceanic Steam N/ivigalion ('o. (ni28), 21 
B. W. (k ('. 118; 'j’ernpUH Shifiping Co, p, 
Trott (1929), 141 L. 19. Refd. Kohinson 
V. Vickers-Annstrong (1929), 22 B. W. C. C. 
171 ; Buddy r. L. M. A S. By. (1929), 22 
B. VV. (k (k L38 ; MoekhiJI r. IJomfU-City M.S. 
Owners (1929), 22 B. W. (k C. 200. A a to 


3057 i. dmhiiruotui report- -Jyuty of ; 
judge to cl/ nr.) Employers, who had \ 
been paying coinp<*nHaUon to a , 
labonrtT in respfsU of an injiirv' to bis 
eve, »erv(sl upon him a medical eertlh* j 
lAite to the effect that ho had MM^overed ; 
A, no countcr-eertlflcate fuivinif b«*en i 
recelvtsl from him, they stopped pay- , 
inent of coinp<in»aliou on Apr. 6 , 1927. ' 
In a feuIweQuent applnallon by the i 
workman to have a memorandum of l 

J.S. 


aifn'einent rooorded, the arbitrator, 
on the application of the einpioj 
made a remit to a inedlcul ref« ree. 
On Feb. 2, 1928, the refen-e rrportetl 
that the workman 'h eomlltion was nuch 
that he not ** at prewmt ” ^ielmned 
from doitm; Jaboiirini? work. The 
arbitrator firrauted warrant to record 
tho mernorandam, but «uhi» D*led coin- 
I>en»atlon as from Apr. untu 

the furttfter ordera of lie Ct. 
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Held : the arhltretor w.ih not enfllh’d. 
j on the evldi-nfe h» boo huo, to Hunperol 
eorniienhutlon u>t fioin Ajo. 1927, Ac, 

I In \lew of the eirfunt U anee^ tilni-lOM'd, 
j the eapailty of the workman an 
, betwceji Apr. .7, J 927, A. J’'e|». 2, 1928, 
fhould la< Imiulred Info by the 
artafuitof rather than bv a Turther 
nomf to the medloil i< b r<-e. '• M'Lei,- 
r. 1‘noKiouis A S<»s. 11929] H. < 

I .»f Si-Hs.) Ill SCOT. 
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Landlord and Tenant. 


Sect. 2. — Creatwn of lease: Sub-sect, 4. Sect, 3: 
Sub-sects. 1, 2 cfc 3.1 

tenant. — Jinks v. Edwards (1856), 11 Exch. 775 ; 
20 L. T. O. 8. 276 ; 20 J. P. 184 ; 4 W. R. 303 ; 156 
E. R. 1045. 

Annoiaiionsi : — Reid. Siranks v. St. John {18«7), 16 L. T. 
283 ; WalJiH v. Hands, [1893] 2 Ch. 75. Mentd. Smart v. 
Jones (1864), 15 C. H. N. S. 717. 

1006. .] — (’ooKE V. Jackson, No. 1027, 

post. 

1007. .] — Be King’s Leasehold 

Estates, Bx p. East op London Ry. Co., 
No. 28, ante. 

1008. .] — Jones v. Reynolds, No, 312, 

ante, 

1009. Possession taken.]— Covenant & entry 
amount to a lease. — C opley v. Hepworth (1690), 
3 Salk. 108; 12 Mori. Rep. 1 ; 91 E. R. 721. 

1010. .] — Poole v. Rentley, No. 1000, 

ante. 

1011. .] — -If by the terms of thi.s agreement 

it had been provided that there should be no entry 
until a lease was executed, I should liave had 
considerable doubts. Rut as the case stands, it 
does appear to me that the instrument mu.st be 
considered as a present lease from Apr. 5, 1798. 
From that period it has iho operation of a demi.se, 
not depending upon the contingency of the party’s 
granting a future lease, whicli was a stipulation 
only for the better security of the lessee (Lord 
Ellenrorough, C.J.).~ Doe d. Walker v. 
Groves (1812), 15 East, 211 ; 104 E. R. 837. 
AnmtjatUm : ■ Eefd. WaniitMi r. Pailhfull (18.34), 5 H. & Ad. 

1042. 


1012. .] — Part of the agreement was, that 

upon payment of a stii)ulated sum, a lease by 
indenture should be granted ; is. if that had been 
the whole, it would have been ditficult to say that 
the relation of landlord tenant subsist (*(1 ; but 
N. was to be put into immediate possession ; be 
was to pay rent on certain speciiied days ; A it is 
difllcult to say that tlie mere stipulation for a 
future leas(‘ shall defeat the riOation which arises 
upon such a stipulation for j»aymcnt of rent 
(TiNDAL, C..T.).“ llANroc’K r. (’affyn (1832), 8 
Ring. 358 ; 1 Moo. vV S. 521 ; 1 1.. J. C. P. 104 : 
i3lE. R. R{2. ^ 

Annot(iti(^9 : Reid. (Impman r. Hluck (1838), 4 Rlnjf. N 

187. Mentd. IJiykhairj r. Drake (1811), 8 M. A' W. 846 : 

Dorkhnni t». Drake (1819), 2 H. L. (3i8. 579 ; Jic DainoH, 
AHslifnooH (1867), 16 L. T. 127. 

1*earson V . Ries, No. 

1002, ante. 

1014. .] — By a written instrument, stamped 

with a lease stamj), Ac dated Eeb. 25, 1782, S., 
being seized in fee of a house <fc premises, agreed 
to demis(> A: lot thorn to a committee for the parish 
li * *’ committee agreed to accept & take 

tlierir, for the imrpose of converting them into a 
poorhouse for the use of the parish of H. ; to 
hold to the committee, in trust as aforesaid, from 
Mar. 25, then next coming for the term of ninety- 
nme years, at the clear yearly rent of £27, payable 
half-yearly ; &; the committee agreed to pay tin* 
rent, & t o k('ep the premises in good & sufficient 


repair during the term. It was also agreed that a 
lease & counterpart of the premises should be 
prepared & executed on or before Jan. 1, then 
next, with covenants & agreements pursuant to 
that contract, & such other general clauses as are 
usually contained in leases ; & there was a proviso, 
that in case the committeeor their successors should 
think it a more eligible plan to purchase the 
premises in fee at the price of £420, that then he, 
the lessor, should convey them accordingly. No 
lease was ever executed, but the premises, from 
the date of the instrument, were used as a poor- 
house for the parish of 11., & the churchwardens 
Ac overseers for the time being of that parish paid 
the rent to E. 8. & his representatives. In an 
action of assumpsit against the parish officers for 
the time being of the parish of H., for non-repair 
of the premises : —Held : the agreement operated 
as a demise for the term of ninety-nine years, & 
not as a mere agreement for a lease. — A lderman 
V Neate (1839), 4 M. Ac W. 701; 1 Horn Ac 
n. 165 ; 8 L. .1. Ex. 89 ; 3 Jur. 171 ; 150 E. R. 
1604. 

Annotations : — Mentd. Doo d. Robinson v. Hird (1843), I 
L- T. O. S. 58 ; Oouldsworth v. Knights (1843), 11 M. &W. 
.337 ; IJthwatt r. Elkins (1845), 14 L. J. Ex. 131 ; Kiim- 
liall c. Munt (1846k 8 Q, H. 382 ; Deptford Churchwardens 
r. Hketchley (1847), 8 g. D. .394. 

1015. .] — Jones v. Reynolds, No. 342, 

ante. 

1016. .J — (’AiiR V. CiTRiTT (1814), 2 L. T. 

O. H. 401. 

1017. .] — Doe tl. Morgan v. Powpjll, No. 

301, ante. 

1018. Essential terms ffxed.] — J. 13., being wrong- 

fully dispossessed of certain ]jreinises, executed the 
following d(M‘(j : “ Re it remembered that J. B. 

hath Jet, A: byth(‘se presents doth demise to R.F., 
the premise.s, as now held by W. F., for the full 
space or t(*rm of tw<‘nt>-one years, to commence 
May 1, or of Nov. 1, whichov3*r tirst happens after 
.1. R. recovers th(‘ lands from the heirs, etc. ; 
R. F. oov(‘nanting A agietung, on the foregoing 
ccuiditions, to i)a> to J. R., the sum of, <"tc. Leases, 
with power of distress, A: clauses of re-entry, Ac 
all other clauses usual Ixdween landlord Ac tenant, 
to he drawn A signtnl at tJie recpiest of either party 
a.s soon as J. R. recovers the lands,” etc. : -Held: 
this instrument oj)erated as a present demiise. — 
Rarry r. N^F(JENT (1782), 3 Doug. K. R. 179 ; 99 
E. R. 601. 

Atmotatioiis : -Apld. Dinoro r. JndMon (1829), 6 Bing. 206. 
Refd. D(k* d. Jackson r. Ahhtmrncr (1793), 5 Term Rep. 
16,3 ; JSIoixan d. Dowding v. Bissell (is 10), 3 Taunt. 65 ; 
Dot* d. Walker r. UrovoH (1812). 15 Eu^t. 24 4 ; Wanuan 
r. Faithful (1834), 3 Nov. M. K. B. 137 ; ChajHiian r. 
Bluck (1838). 4 Bing. N. C. 187. 

1019. .] — Memorandum of agreement, in 

which everything intended to be provided for in a 
lease, was provided for in the agreement ; the 
lessee to pay all expenses of preparing a lease for 
either of the terms before mentioned : — Held : 
to amount to a demise. — W arman v. Faithfull 
(18,34), 5 R. & Ad. 1042 ; .3 Nev. Ac M. K. R. 137 ; 
3 I., J. K. R. 1 14 ; 110 E. R. 1078. 

1020. ,] — Rltf. by letter offered to take a 


PART III. SECT. 2. SUB-SECT. 4. 

1009 i. Possession taken.]— Pitt being 
in possession of land belonging to deft., 

& negotiating for a lease, signed a 
meraorandum, which, after describing > 
the property, stated as follows;— 
twenty-live years, |50 a year, com- 
mencing from Sept, l, 1880.” Pltf. 
remained in posserislon more than a 
year after this : — UeUt : the agreement 
amounted t(» an actual demise at a 
»’• IDtssell 

(1884), 24 N. B. R. 205. —CAN. 

1009 ii. . ] — Whore a person enters 


into possebsioii of land under an agre 
meut for a lease he is regarded as bcir 
in the same posit ion as if the lease he 
been actually granted to him. — You^ 
r. Richards, Robinson & Ne 
Brit.vswick Province (Minlster < 
Lands & Mines) (1923), 50 -N. B. ] 
476.— CAN. 

1009 iii .] — Jackson r. 8 mit 

[1925] 3 D. L. R. 50; 1 W. W. 
1074 ; 19 Sask. L. n. 353.— CAN. 

1009 iv. .] —Morris r. Montag 1 

(1883). 2 N. Z, L. R. 418.— N.Z. 

1018 i. Kssenital terms fixed.] 


Bkchku r. Woods ( 186.3), 16 C. Jk 
29.— CAN. 

p. Receipt for rent — For definite 
Brm .] — An Informal document which 
acknowledges the receipt of rent of 
premises for a future definite term, & 
under which possession is taken by the 
person paying the rent, is a contract 
of letting & birlDg, & not merely an 
agreement for a lease. — W olfe v. 
McGuire (1896), 28 O. K. 45.— CAN. 

q. Contract to farm land — Crop- 
paj/ment plan.] — M. engaged K. to do 
all the ne<M>ssary work in farming a 
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Part III. — Leases 


farm of deft, from Michaelmas 1833, at £110 a 
year, payable quarterly, upon a lease for twenty- 
one years ; a valuation to be made of the crops ; 
a lease to be pi*epared at pitf.’s expense ; & the 
whole to be subject to a certilicate of pitf.’s 
solvency to be given by M. Deft, having received 
the certificate, by letter accepted of pltf. as tenant, 
on the ^rms proposed : the valuation was deferred 
from time to time ; but pltf., on paying £100 
t/O wards the amount, was let into possession : — 
llcld : the letters of pltf. A deft., at all events, as 
explained by the above circumstances, & some 
admissions made by pltf. after a distress, consti- 
tuted an actual demise on which deft, was 
authorised to distrain for rent arrear, A not a mere 
agreement for a lease. — (’uapman c. Blihuv (1838), 
4 Bing. N. C. 187 ; 1 Arn. 27 ; 5 Scott, 515 ; 7 
L. J. C. P. 100 ; 2 Jur. 200 ; 132 E. U. 700. 
Annotations Jout*s r. Uoj-nolds (1«41), 1 Q. U. fiOfi ; 

Doe d. Wood v, Clarko (184:»), 5 L. T. O. S. Ul. Mentd. 

Watchaiii r. East Africa l^roti-^'torute, 1191UJ A. V. 

1021. .] — A., by deed, “ in consideration of 

the rents, co\enants, A agreements hereinafter 
reserved A contained,” on the part of H., covenants 
to grant to B., at ids request, a lease of a house : 
habendum for twenty-one j^ears from a day ]>asf, 
” but determinable as hereinafter m(‘n(ioned.” 
B. covenants to lay out a certain sum t)n th(‘ 
premises ; A it is agre(*d that the lease shall 
contain a covenant for th(‘ payment of rent A other 
usual covenants ; '‘A also a covenant, as it is 
also hori'by agre(‘d, on the part of A. for th(‘ quiet 
enjoyment, etc. ; A it is also agreed that it shall 
be lawful for. A, in the (‘vent of a lease being 
executed, there shall la* contained in the leasi* a 
proviso empf)wering, B. to determiiu* the t(‘nancy 
or the lease,” etc. i—Hcfd : a i)resent d(*mise. - 
PCRLINU V, Mii.ls (181.3), d Man. A (1. 173; 7 
Scott, N. B. 709 ; 12 L. J. C. P. 310 ; 1 L. T. O. S. 
257 ; 7 J. l\ 381 : 131 K. K. 8.53. 

1022. Covenants immediately operative —Rent.] 
-—The following instrument amounts to a lease : 
P. T. agree*s to pay P. W. the sum of £1 10 per 
annum, in quarterly jiavimuits, for the house, etc. 
at etc., for the term of s<‘ven, fourteen or twenty- 
one years, at his c»ption at the end of every seven 
yeai's. The rent to commenc(» on Jan. 1, 1827. 

If inth(* instrument ieli(*d on, there is that which 
in point of law will 8ati.‘<fy the word “ leas<*,” then 
it will operate as a lease, unless it was the intfuition 
of the paities that anotluu' instrument should be 
executed (Best, (’.J.). Whkuit v. Tuevezant 
(1828), 3 C. A P. 441 ; Mood. A M. 231, N. J*. 
Annotntiov Reid. I>oe d. ^IarIo\^ r. WiwmH (iHl.o, 4 Q. IJ. 

367. 

1023. .] — 1IaN(’0( K V. ( AFFYN, No. 

1012, ante, 

1024. ,] — Where an agreement for a lease 

contained covenants on the part of the lessee to 
repair the premises, to pay all taxes, etc., A to 
paint once in three years ; A also a covenant that, 
until the lease was executed, the le.ss(‘es were ” to 
pay rent, A to hold the pnimises, subject U) the 
covenants above mentioned ” : — Held: this was 
an absolute demise, A not a mere agreement for 
a future lease. 

We think this instrument must be taken to 
operate as a lease. It is true the parties con- 


template a fonnaJ lease in future, A if tliat were 
the only stipulation there might bo 8<:»mo difldculty. 
.... But when wo come to the latter words of 
the agreement, that until the lease is executed the 
parties are to stand in the same relation as if it 
had been executed, thoi’e is no longer any room 
for doubt. The defts. are to hold according to 
covenants, some of which *u‘e inconsisteuX with 
a tenancy fiom year to yeivr (Tin dal, 

Pinero r. Judson (1829), 0 Bing. 200 ; 3 Moo. A 
P. 497 ; 8 L. J. (). S. i\ P. 19 ; 130 E. U. 1259, 

— Polld. VN urijian t*. Faithful (1831), 3 Nov. A 
M. K. H. 137. Reid. Doo d. Foarhon r. lliOM (1832), 8 
liliiir. 17h ; Woollo) r. NVatliiig (1837), 7 A P. 610; 
Jones V. Itoynolds (1811), 1 Q. 11. 60G ; Doe d. liidlov v. 
Fo^te^ (1816), 3 C. 11. 215 ; Anderson e. Mid. lly. (1S61). 
3 E. A E. 614. Mentd. Izon r. (JorUui (1830), 7 Seott, 
ruil : Atkins r. lluinplm^y (1816), 2 C. li. 654. 

1025. .] — An ngrecmont, by which A. agi'ces 

to ” Jet ” premises to B., ” on Icfise ” for a (‘crtain 
term, at a certain rent, ” subject to the stipulations 
A covenants in the original Iwise, under whii'h he 
holds,” A “to keep the stipulations in every 
respect until the leiise shall be granted,” w'hich 
lease, wlu‘n required by B., is to b(^ prepanMl by 
A.’s solr., but at B.’s expense, is a l(*a8(*, A not 
only an aginnunent for one. — Wilson v. (’iiisuoiJii 
(1831), I A P. 474. 

1026. Agreement while in possession on suffer- 
ance.] — !*uuhley V. JiLAi’KMAN (1821), Belli. 10.3 ; 
Palm. 201 ; 73 E. B. 973. 

Annotaiion-H : Reid. 'I’avlor v. Ilordo (1757 ), 1 Purr. 60; 
.lerrltt v. Wean* (1817), 3 I’llee, .575, 


Se( 1. 3. CONTENTS OF LEASE. 

Srqi-KK( T. I. BvuriEs. 

SrCy f/vnrrallf/y Deeds, Vol. X\I1., p. 198, Nos. 
82 87. ‘ 

1027. Signature —Whether as party or witness - 
Surrounding circumstances.] -A document which 
is informally prepared, A htat(‘H that “ wd)(‘i<‘aH 
,I.(\dotli agr(‘e to l(*t i‘te., A has no other ()p<‘ra- 
tive wor<ls. may neveitlicdeBs amount to an actual 
demise. Although the nanu* of om* of the ])aHi«*s 
i.s on the face of tin* instrument in connection with 
the W(»rd “ witness,” it may be shown by other 
cii(*umhtanc(‘H that that jierson did not sign as a 
witness, but as p/tit y to the drunisi*. Wh(‘re one* 
j)er.sori signs on behalf of Hnoth(*r, the authority 
for his doing so n(*ed not he m vviit ing, unless the 
instrument is one w itliin Htat . Frauds. (V)DKK v. 
Ja('KM)N (1850), 15 L. T. O.^S. 523. 

Capacity to grant & take leases.] — SW S<‘ct. 1 , 

aufr. 


SriJ-KECT. 2. Date. 

Ncc. i/pnrralli/y Deicdh, \5)1. AN'll., p. 199, Nos. 
98 101. 

Construction of. { -Srr Deeds, \'o1. X\TI., pp. 
.358, ,3.51), .Nos. 1079 1701. 


Si;it-KE(T. 3. Ofehative Words of Demise. 

Agreements for future lease.] — StT Part JI., 
Sect. 2, sub-sect, 3, ante. 


certain quarter section owned by M. 
K. was to furnish the horses & equip- 
ment. AU the crop was to belonir to 
M., but K. was to receive as compensa- 
tion a share of the crop : — Held : the 
a^rreement between M. A K. should 
be construed as a lease. — McLkan v. 
Dinning A Saskatchewan Oo-opeiu- 
TivB Elevator Co., Ltd.. [1922] 1 


VV. VV. H. 401. — CAN. 

PART III. SECT. 3, SUB-SECT. 1. 

r. Veratm named in leaae .] — The | 
lessee can only be the person named in i 
the lease. — UAtJoovATiiDAS Gopaldah ; 
r. Mokaiui Ji*THA (1892). 1. L. R. 16 j 
Rom 568.- IND, 


PART III. SECT. 3, SUB-SECT. 8. 

t. “ Lease <f' to farm let.*'] — 
Qu. : whether the words “ lease A to 
farm let “ imply a covenant to ndve 
>oHM‘KMlon on the day w'hen the term 
H to commeiKJO.- HAltVKY v. Fkr- 
OCMHON (1852), 9 IL C’. R. 431.- CAN, 
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Hect. 3 , — ConfenU of lease: Suh-secta* 3, 4, 6, 0 

A^eements for lease amounting to lease.] — 

See Sf’ct. 2, sub-sect. 4, ante. 

1028. General rule — No technical words neces- 
sary — Provided clear Intention to demise shown.] — 

Wktght V. Tkevezant, No. 1022, ante. 

1029. .] — The instrument falls 

within tlie principle laid down in Bacon's Abridg- 
mentt leases, K. (which head is supposed to be the 
production of Chief Baron Gilbert) “ that 
whatever words are sufficient to explain the intent 
of tlie parties, that the one shall divest himself of 
the possession, & the other come into it for such 
a determinate time, such words, whether they run 
in the form of a licence, covenant, or agreement, 
are of themselves sufficient & will, in construction 
of law, amount to a lease for years as eitectually 
as if the most ijroper & pertinent words had been 
made use of for that purpose ” (Tindal, C.J.). — 
Wilkinson v. Hall (1837), 3 Bing. N. C. 508; 
3 llodg. 56 ; 4 Scott, 301 ; 6 L. J. C. P. 82 ; 132 
E. II. 606. 

Annatatiom CoUBd. Doe d. Parsley v. Day (1842), 2 Q. IL 

147. Apprvd. Vuxhiiry v. Handlfoid (1898), 80 L. T. 552. 

Reid. Alaenoan v. Noale (IHIOJ), 8 L. J. Ex. 89 ; Doc d. 

lioylanco v. LiKlitfoot (1841), 8 M. & W. 653. Mentd. 

Doe d. Lyster v. (JoJdwin (1841), 2 Q. B. 143 ; Gibson r. 

Kirk (1^1), 1 Q. D 860 ; C’hapniun v. licoehain (1842), 3 

Gal. & Day. 71 ; Foley v. Addoubrooko (184 3), 4 Q. B. 

197 ; Mandorsv. WilUaniH (1849), 4 Exeh. 339. 

1030. ^ — J — By an instrument dated 

Bee. 13, 1834, A., in consideration of the rents, 
(‘ovenants, agreements ther(‘inaft(‘r m<*ntionod, 
agreed to grant a lease to B., his exors., et^*.,of 
ceiiain promises, to hold the same for the term of 
two y(‘ar8 & three-quart/(TH, wanting sevt'n days 
from B(‘c. 25, instant, yielding <fc paying a c(Ttain 
r(‘nt, payable quarterly, the first payrrumt to be 
made on Mar. 25 then next ; whicli ind(*nture 
should contain covenants on the part of H. to pay 
the rent, etc., Sc all such other covenants as were 
contained in a h*ase t}ier(*in ref('ri(‘d to ; tVt B. 
agr(*od that he w’ould, if when re(pH‘s(ed so to do 
by A., accept such lease' ; Sc that until such lease 
should have been granted as afonvsaid, it sliould 
be lawful for A., his exors., etc., to distrain for all 
or any part of t h(< rent whicli might become due 
from 13., for or in respect of tlie jiremises thereby 
agr(*ed to be demised, at any time after tlie execu- 
tion of tliat agreement: — Held: the instrument 
operated as an agri'cmumt only. Sc not as an actual 
(h'lnise ; Sc consequently, an agreement stamp w'as 
huffici(‘nt for it. 

The princijde of law is undoubted, that no 
techni(‘al words are necessary to cri'ate a lease: 
any woids amounting to a grant of land, coupled 
with any facts or ccivenants, evidencing the inten- 
tion of the parties that the lessee was to occupy tlie 
land immediately or at some future specified time, 
will be sufficient for this purpose (Parke, B.). — 
BiCKNKLLr.liooD (1839), 5 M. & W. 104; 2 Horn 
& H. 86; 8L. J.Ex. 193; 3 Jur.774; 151 E. B.45. 

1031. —— ,] — The corpn. of a city 

gi'antt'd a lease of the tolls payable for passage 
over a swing bridge, erected in lieu of a ft'rry, & 
of a tollhouse situate on or adjoining the bridge, 
to a lessee for a term of years. The lease reserved 
to the corpn. right to open the bridge at certain 
times for the passage of sliipa & certain rights of 
passage toll free over the bridge. It contSned a 
covenant by the lessee not to place or permit to 
be placed any gate or bars across the bridge, & 
not to permit the exhibition of bills or placards 
upon it, & reserved a right of entry to the corpn, 
on the bridge for the purpose of removing any- 
thing placed on the bridge in contravention of 


this covenant ; — Held : looking at the lease as a 
whole, though it did not, as a matter of con- 
veyancing, amount to a demise of the bridge, yet 
it showed that the intention of the parties was 
that the lessee should be in (fe facto occupation of 
the bridge, & his rights over the bridge should be 
paramount & those of the corpn. subordinate & 
the lessee was the ratable occupier of the bridge. 
—Percy v. Hall (1903), 88 L. T. 830 ; 67 J. P. 
293 ; 19 T. L. R. 503 ; 47 Sol. Jo. 549 ; 1 L. G. R. 
613 ; Ryde & K. Rat. App. 319, D. C. 

1032. “ I have made a lease.’*] — A non. (1661), 
Dal. 34; 123 E. R. 251. 

1033. Covenanteth, demlseth Sc letteth.”] — 

Baldwyn V. Marton (1589), 1 And. 223 ; 123 
E. R. 442 ; sub nom. Baldwin’s Case, 2 Co. Rep. 
23 a. 

Annotatwns .•—Reid. Ph. V. Fiat (1672), 2 Keb. 865. 

Mentd. Loddiu^rton r. Kime (1695), 3 Lev. 431. 

1034. Covenanted Sc agreed that A. doth let.”] 

— Articles by which “it is covenanted & agreed 
that A. doth let the said lands, etc. ’’ amount to an 
immediate lease. — Harrington v. Wise (1596), 
(’ro. Eliz. 486 ; Noy, 57 ; 78 E. R. 737. 

An tuitahons : — FoUd. Drake v. Mniiday (^631), W. Jo. 231. 
Apld. Copley v. Hepwortli (1690), 12 Mod. Jlep. 1 ; War- 
man V. Faithfull (1834). 5 B. & Ad. 1042. Refd. Tisdall 
V. Eshox (1616), 1 Roll. Rep. 397 ; Doe d. Jackson v. 
Ashbumer (1793), 5 Term Rep. 163 ; Doe d. Hennlker v. 
Watt (1828), 8 B. ife C. 308. 

1035. ” Covenant, grant & agree.”] — ^Whitlock 
V. Horton, No. 907, ante. 

1036. .] — If a person covenants, grants, & 

agrees, that another shall have Sc enjoy such a 
liouse for a certain time. Sc the other agrees to pay 
a sum annually, it amounts to a lease with a 
reservation of rent. — Drake v. Monday (1631), 
(Vo. Car. 207 ; W. Jo. 231 ; 79 E. R. 781. 
Ann(>iatiu7iH : - Consd. Doe d. Jackson r. Ashbumer (1793), 

5 Term Bop. IG.'L Refd. Pinero v. Judson (1829), 3 Moo. 
ic P. 497. Mentd. Doiuc-hcrols v. Dclacherois (1864), 11 
H. L. Cas. 02. 

1037. ” To have Sc to hold for years.”] — A 

grant- to have & hold laud for yeai*H is a good lease ; 
but that ho shall enjoy the lands, is only a covenant. 
— Evans v. Thomas (1607), Oo. Jac. 172; 79 
E. K. 150. 

uinnotation : — Refd. Doe d. Parhlcj v. Day (1842), 2 Q. B. 
147. 

1038. “Hold & enjoy.”] — A. covenant-ed in a 
deed that B. should occupy Sc enjoy certain land 
for seven years : — Held : there was a good lease for 
seven years. — Tisdale v. Essex (1616), Moore, 
K. B. 861 ; 3 Bulst. 201 : 1 Browid. 23 ; llob. 34 ; 

1 Roll. Rep. 397 ; 72 E. R. 950. 

Annotaiioiis ; — Refd. Hayear. BickerMtaff (1669), Vaufirh. 118 ; 
Uiwory V. Mayo (1670), 3 Kob. 714. Mentd. Lucy v. 
LeviHton (1673), Freom. K. B. 103 ; Nonnan r. Foster 
(1673), 1 Mod, Rep 101 ; CofinfH v. Bernard (1703), 2 Ld. 
Raym. 909 ; Rosa v. Hill (1846), 2 C. B. 877. 

1039. ,] — If a copyholder, to secure a person 

who has become bound for him, covenant, that 
such person shall hold Sc enjoy the copyhold estate 
for seven years, Sc so from seven years to seven 
years, for Sc during the term of forty-nine years, 
if the copyholder should so long live, it is a for- 
feiture of the estate, although there is a clause 
that the deed should be void on the bond being 
paid ; for this deed, though intended only as a 
collateral security, amounts to a present lease. — 
Richards v. Sely (1676), 2 Mod. Rep. 79 ; 3 Keb. 
638 ; 86 E. R. 952. 

1040 . Without restraining words.] — Words 

in an agreement “ that A. shall hold & enjoy, etc.” 
if not accompanied by restraining words, operate 
as words of present demise. Secua if they be 
followed by others which show that the pi^iee 
intended that there shall be a lease in future. 
The whole must depend on the intention of the 
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— Dob d. Jackson v. Ashburner (1793), 5 
enn Rep. 163 : 101 E. B. 63. 

'Valker v. Qpoves (1812), 16 
Pinero 1 ?. Jiidson (1829), 6 Binfir- 206. Apld. 
7i (****)/ » BliiK- >78- COMd. Doe d, 
(1844), 7 Man. S^ G. 980. Doe d. 

§1?*^ (1805), « East, 530; Warman v. 

11- 137 : Ooe <1- Ko^ ti. 
K- d- 749 ; Chapman v. Blnok 0838), 
o^rtoott, 515. Mentd. Newberry v. Colvin (1830), 1 Tyr. 


1041. Covenant “ to stand seised.”]— A cove- 
nant “ to stand seised entered into by the owner, 
is a lease {per Cur. ). — Kight d. Basset v. Thomas 

1763), 3 Burr. 1441 j 1 Wm. Bl. 446 ; 97 E. K. 
916. 

1042. ** Set & let."] — Agreement to grant a 
lease, whereby the lessor did let & set for twenty- 
one years from a future day, shall be a lease in 
pra'senti^ if the circumstances show the party’s 
intent so to bo. — B axter d. Abrahall r. Browne 
(1775), 2 Wm. Bl. 972 ; 90 E. K. 573. 

Ann^itatvms :~~C0Jisd, Pinoro v. JndHon (1829), 3 Moo. & V 

197. Reid. Chapman r. Block (183S), i Bing. N. C. 187. 

1043. “ Doth demise."] — Barry v, Nugent, 
No. 1018, ar?tr. 

1044. Agreement for quiet possession*] — The 

owners of a house & shop, in Sept. 1890, wrote a 
letter to the person who was tlien in occupation, 
in the following terms : “ We hereby agree to let 
you keep peccable possession of your pres(‘ni 
house & shop in Strand Lane for a term of ten years, 
on condition that you commit no nuisance, Ar 
pay us the sum of 9«. 3d. per week for rent thereof. 
You to pay local board rates we to pay poor 
rates & water rat/os as liitlierto ” : — JIM : tliere 
was a demise of the premises for a term of ten 
years.— Duxbuuy v, Sandipord (1898), 80 L. T. 
552, C. A. 

" Agree to let."]— >SVc Nos. 999-1008, ante. 


Sun-ftECT. 4 . — IlKClTAI/i, 

See, (jcnerally, Heeds, Vol. XVII., i). 198, Nos. 
88, 89. 

Construction of.] — See Dep^ds, Vol. XVII., 
pp. 302-309, Nos, 1737-1800. 


Sub-sect. 5. — The I^roperty Convevku. 
See, generally. Deeds, Vol. XVII., t)i>. 371 385, 
Nos. 1833-1930 ; d’ Part VIT., pofit. 


SuB-MPXT. 0.— IIabp:ndum. 

See, generally. Deeds, Vol. XVII., pp. ,385-389, 
Nos. 1931-1982. 

1045. Purpose of habendum ---To control pre- 
mises.] — The habendum . . . n^st rains the gene- 
rality of the premises which is its proper office 
(Tindal, C\J.).— Burton v. Barclay (1831), 7 
Bing. 745 ; 5 Moo. <fe P. 785 ; 9 L. J. O. 8. (\ P 
231 ; 131 E. B. 288. 

1046. .] — Doe d. Timmih v. Steele, 

No. 1107, 

See, further. Deeds, Vol. XVII., 

p. 386, Nos. 1932-1943. 

1047. To determine period of letting.] — 

Strickland v. Maxwell, No. 1163, poet, 

.1 — See, further, Deeds, Vol. XVII., 

p. 886, No. 1944. 


Habendum from past date.] — Sec Sect. 8, sub-sect. 
2, B., post. 

Variance between habendum & reddendum.] — 

iSTre Deeds, Vol. XVII., p. 380, Nos. 1981, 1982. 
Construction of.] — See Sect. 6, post. 


Sub-sect. 7. — Consideration. 

See, generally, Contrac'T, Vol. XII., pp. 172 
et tteq, ; Deeds, Vol. XVll., pp, 190,191, Nos. 
9-23. 

1048. Consideration — Good consideration — Pro- 
mise to make lease generally.] — A piomiso to make 
a lease generally, is not a sulheient consideration to 
ground an action upon.- F p 7RKBY r. Luukyn 
( 1597), Crt). Lliz. 566; 78 E. B. 810; sub noni, 
FEERBY V. liOKKlNGH, Noy, 65. 

1049. Past consideration —Promise to pay 

on same day as lease granted.]-- .1 ones r. (^^arre 
(1613), 2 BuLst. 73 ; 80 K. IL 969. 

.]— NVe, generallf/, (’ontracT, \5>1. 

XII., pp. 213 -219, Nos. 1719-1789. 

lOBO. Not truly stated -Lease not void.] — 

Declarations, in consideration that pltf, would 
procure A. U. to grant a lease to deft. ; the latter 
promised to pay pltf. £170. Tli(‘ pi(n>C vviah, that 
A. B. having agreed to grant a hvisi' to pltf., the 
latter undertook, originally, to assign it to di‘ft., 
fur the consideration merit joihsI ; hut that after- 
w'ards, a lease, to wlmli pltf. was a party tii 
assented, was gi*anted immediately by A. li. to the 
deft. 3’he consi(Ii‘i at ion to l)(^ jiaid by dt'ft. to 
pltf. was not na^ntioned m that least'; — Held: 
(I) the l(‘aH(‘ was not void on account/ of this 
omission, the ad valorem duty impost'd by Hiainp 
Act, 1815 (e. 184), ap])lying only to co ns i tie rations 
passing between lessor Ac- l<*HK«‘e ; (2) thc^ evidence 
proved th(‘ substitution of a new contract t-o 
procurt' a l(‘ase from A. H. to d(‘ft., in ht'u of the 
original contract, A lher(‘ was not any variance. - 
Boone v, Mit(iiki.l (1822), 1 B. A (-. 18 ; J L. J. 
O. S. K. B. 25 ; 107 K. H. 8. 

.innaiatuffi : Jh to (1) Dbtd. A.-O. Bre\M. (IKUl). 3 

Kxeli. (>t>2. 

1051. .] —A d('ed of conveyance, 

wliich omits truly to set out Die whoh* considera- 
tion dirc'ctly or indirectly jraid, or agri'ed to ho 
paid for the (‘state couv<*yed, is not void by 
Brobab* A Ixigacy Duties Act, 1 808 (e, 149), s. 22 ; 
therefore in eject m(‘nt for a forf(‘iiur(*, whenj a 
lease was suppoMul to have* omiUtal jiart of the 
consideration ; Held ; this was no answer to the 
action. -DoBd. I Iioginijotiiam v, IIobkon (1823), 
3 Dow'. A Ky. K. U. 186 ; 1 L. J. O. H. K. H, 221. 
J/t ntsolion Retd. Heo.l r. Wilinet (1K:{1), 7 Bing. 677. 

1052. .) Doj-: d. Kioufle v. 
Lijvvis, No. 1082, jiohI. 

1053. -- Defence to executing lease.] — 

The declaration stated, tliat it was agreed Ijetweon 
pltf, A d(‘ft., that pO f. should purchase of deft, 
certain house A shop fixtures, Hpixitled iu a cei*tain 
inventory, for £150 ; that £125 should bf? paid 
oij taking possession, A the remainder of the 
purchase-money by threx' bills of (exchange ; that 
deft, should grant, A pltf. should take, a lease of 
the messuage for twenty-one years, at the rent 
of £60. The declaration then averred, tliai pltf. 
tendered to deft, for execution an instrument in 
the form of a le^wwi, wdiich, after it should have 
been executed by deft., would liave become such 
a lease as was so agreed to bo granted by deft, to 


PART 111. SECT. 3. SUB-SECT. 7. 

s. Coneidrrntion — Good cotwidrra/foti.)— M cIktytoe v. City of Kingston (1847), 4 U. C. R. 4 71.— CAN. 
b. Mkrrick t?. L’EsrKRANCR (I860), 10 C. P. 259.— CAN. 
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Sect. 3. — Contents of lease: Sub-sects. 7, 8 9. 

Sect. 4 : Sub-sects. 1 d: 2, A., B. dr C.] 

Itf. Deft, traversed this averment. The in- 
enture tendered by pltf. stated, that, as well in 
consideration of the sum of £160 paid by pltf. 
to deft., as of the yearly rent, covenants, etc., 
deft, had demised & leased all that messuage, etc. : 
— Held : the consideration was not truly stated, & 
therefore the instrument was not such a lease as 
was agreed to be granted by deft, to pltf. — Von- 
HOLLBN V. Knowi.es (1844), 12 M. & W. 602 ; 13 
L. J. Ex. 140 ; 2 L. T. O. S. 370 ; 152 E. R. 1339. 

Annotaiiiyn : — Re!d. ManuioK v. Bailey (1848), 2 Exch. 45. 

1064. Premium — Not expressed In lease — 

Recovery.] — Pltf. granted a lease to deft., in 
consideration of a premium of £40, &, being 
indebted to deft, in that amount for work done, a 
settlement of accounts took place between them, 
when deft, was allowed tlie £40 in account, but 
no moneys in fact passed. Pltf. having after- 
wards sued deft, for £37 4s. for rent, & goods sold, 
deft, claimed to B(‘t off the £40 as money received 
for his use, on the ground that it was not expressed 
in the lease, & therefore he was entitled under 
Probate & Legacy Duties Act, 1808 (c. 149), s. 24, 
& Stamp Act, 1815 (c. 184), to recover it : — Held : 
(1) the effect of those statutes is to put leases for 
a premium on the same footing as conveyances 
upon a sale, so that in all cases where the considera- 
tion is not expressed in the lease the amount paid 
may be r(‘covered back ; (2) as deft, might recover 
back lli(‘ premiums as money received for liis use, 
lie was entitled to set it off as a debt. — G inueix v. 
PuRKiNH (1860), 4 Exch. 720 ; 19 L. J. Ex. 129 ; 
14 L. T. (). S. 354 ; 1.54 E. K. 1405. 

1065. Right of lien for unpaid 

premium.] — Testatrix, long before her death, had 
granted a lease of a house for thirty-one years at 
a low rent , with a pi'emium of £(i00, which had not 
been paid : — Held : the unpaid premium being in 
the nature of purchase-mone> , for whicli there 
was a lien upon the land, could not be becpieathed 
to a charity.— -vSuKPHEAED v. Beetham (1877), 6 
t^i. D. 597 ; 46 J.. J. (^h. 763 ; 36 L. T. 909 ; 2.5 
W. R. 761. 

Annotation : Mentd. 1{( I’ulIotJ, J^nrker r. rullen, [lOlOJ 1 

(’ll. 5G4. 

Rent.] — See Part XV., post. 

Receipt clause — Operating as estoppel.] — See 

Estoppel, Vol. XXL, pp. 265, 260, Kos. 848-855. 

.] -See. further. Deeds, Vol. XVI L, pp. 

370-373, Nos. 1807-1832. 


Sect. 4.~EXEajnON AND COMPLETION. 

Sub-sect. 1. — In General. 

Sec, now. Law of Property Act, 1925 (c. 20), s. 73. 

1066. Binding on party executing.] — If one 

party executes an indenture it shall be his deed 
though the other party does not execute it. — 
Poster v. Mapes (1590), Cro. Eliz. 212 ; 1 Leon. 
324 ; Owen, 100 ; 78 E. R. 468. 

Anmitaiioiift : — Mentd. Tisdale v. Essex (101 :J), Hoh. ; 

Hayes v. BickerstalT (1069), Vauerh. 118 ; Fowle v. Welch 

(1822), 2 Dow. & Ry. K. B. 133. 

1057. Effect of non-execution by some parties — 
Non-execution by lessor — Lessee not estopped.] — 

A declaration in covenant stated that one J. was 
seised in fee, &; being so seised, by a certain 
indenture, with the consent & approval of J. 
then given, made between J. of the one part, 
& deft, of the other part {profert sealed with the 
seal of deft.), it was witnessed, that, for the con- 
siderations therein mentioned, he, J., did demise 
to deft., his exors. & administrators, certain 
premises therein mentioned ; to hold to him, his 
exors., etc., for the term of eleven years. By 
virtue of whicli indenture, & by permission of J., 
deft, afterwards entered into the premises, & was 
possessed tliereof. Tliat J. afterwards made his 
will, by which he devis(Mi the estate to his widow 
E. for life, remainder to pltf. for life. It then 
averred the death of J., <fc afterwards to E., his 
wife, whereupon pltf. became A was seised of the 
reversion of in the premises in his demesne as 
of fr<H*hold for the t(‘rm of his natural life, under <fc 
by virtue of tlie v ill. Deft, pleaded in effect that, 
although the deed was his deed, yet, that it was 
not signed by J., nor liy nny agent of J., thereunto 
lawfully authorised by writing, nor was any lease 
for the term of eliivcn years put into writing & 
signed by J., or any agent, etc. ; — Held : the action 
was not maintainable by pltf. against deft, for 
breaches of the covenants in the indenture. — 
(’ARDWELL V. LucAS (1836), 2 M. & W. Ill ; 2 
Gale, 203 ; 6 L. J. Ex. 52 ; 150 E. R. 691. 
Annofahnns : — Apld. (’oocli v Goodman (1812). 2 Q. B, 580. 

Reid. Pitman Woodbury (1848\ 3 Exch. 4. 

-.] — See Deeds, Vol. XVI 1., pp. 221 et seq. 

Formalities of execution.] — See Deeds, Vol. 
XVII., pp. 199 ct seq. 

Delivery as escrow.] — Sec Deeds, Vol. XVII., 
PI). 208 et seq. 

Additions & alterations before & after execution.] 

- See Deeds, Vol. XVII., p. 226, Nos. 400-105. 

From what time deed effective.] — Sec Deeds, 
Vol. XVII., p. 228, Nos. 425-436. 


Sub-sect. 8. — Covenants. 

See Part XL, poet. Sub-sect. 2.— Counterpart. 

A. Execution, 

1068. Execution under power requiring counter- 

part — Contemporaneous execution unnecessary.] — 

Sub-sect. 9. Options. Semble : when a leasing power requires that the 

See Sect. 12, post, lessee shall execute a counterpart, it is not necessary 


PART III. SECT. 4, SUB-SECT. 1. 

Q. Kffect of non-execution by some 
parties — \on-execution by lessor .] — 
lIUNUKRKOIU) V. BKCHKR (1855), 5 
1. Uh. H. jn.—IR. 

d. Lease to husband rf* irife 

— Non-execution by unfe.] — Held: the 
noil -execution by the wife of a leaae to 
her & hor husband, oontaininir cove- 
nants to bo performed by her, did not 
render her Incapable of taking there- 
under. — Buitton V. Kniqut (1879), 
29 O. P. 567.— CAN. 

• Non-execution by lesser.] 

—Piper v, Simi*8on (1881), 6 A. R. 


175.— CAN. 

f . Necessrity for actual entry. ] — 
The estate of a lessee for years is not 
complete without actual entry. — D oe 
d. Hathevvay V. Mi^nro (1848), 6 
N. B. R. (1 All.) 92.— CAN. 

g. .] — A lease, to have Its full 

effect, must bo followed by posses- 
sion. — H utchinson r. Fkkrier (1852), 
1 Macq. 196 ; 24 Sc. Jur. 404 ; 1 

Stuart. 677 : affg. 13 Dunl. (Ct. of 
Sess.) 837 ; 23 Sc. Jur. 379.— SCOT. 

h. Execution by attorney.] — So long 
as a valid pow'er of attorney enabling 
the attorney to execute a lease of 


the promises exists a lessee without 
power to assigm his interest cannot 
insist on the lease being executed 
personally by the landlord. — G raham 
V. Manders (1918), 53 1. L. T. 5, — IR. 

k. Execution by one lessee for 
himself <£' others.] — A written lease 
granted to G. & his four sisters was 
signed by Q. alone, the testing clause, 
however, bearing that he had sub- 
scribed “ for himself & his sisters " : — 
Held : G. was not entitled to be en- 
rolled as sole tenant. — D onaldson r. 
CoLQUHOUN (1865), 38 8e. Jur. 79. — 
SCOT. 
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that the execution of the lease & of the counter- 
part should be contemporaneous. — F ryer t\ 
Coombs (1840), 11 Ad. & El. 403 ; 4 Per. & Dav. 
120 ; 113 E. R. 408. 

Annotations : — ^Reld. Dayroll v, Hoaro (1840), 12 Ad. & El. 

.356 ; Wootton r. Steffenonl (1843), 12 M. & W. 129 ; 

Whitaker v. Harrold (1847), 11 Q. B. 163 : Vigera St. 

Paul’s (1849), 14 Q. B. 920 ; Hooper v. Clark (1867). 8 

B. & .S. 1.50. 

1059. Right of lessor to witness execution.] — 

In the absence of any stipulation to that effect, 
the lessor is not entitled to insist upon witnessing 
by himself or liis agent the execution of the 
counterpart of the lease by the lessee ; & in a suit 
by the lessee to enforce specific performance of the 
agreement for a lease, the lessor ordered to pay 
the costs of the suit occasioned by his refusal 
to execute the loa.se, unless the execution of tlio 
counterpart was attested by his agent. — Borra- 
DAiLE V. Smart (1857), 5 W. R. 270. 

R. Adml^'iihihiy in Evidence, 

1060. General rule — Variation between lease & 
counterpart — Lease prevails.] — (1) I agree, also, 
if there were an inconsistency between tlie lease 
& the counterpart, if it were c](‘ar that a mistake 
liad been made in not making th(‘ (‘ounterpart A 
lease correspond, according to tin* canon of con- 
struction laid dovi'ii in Sheppard's Touchstone^ tlie 
counterpart must give way, being <ln» inferior 
instrument, & the lease, wdiich is the superior 
instrument, must prevail. But here tJie diffcM’ence 
is not between the lease k count(‘rpart inde- 
pendently of any inconsistency in the lea.se its(*lf. 
Here the lea.se executed by tlie les.sor contain.s a 
palp«ible mistake, k the canon of construction 
doe.s not exclude us from looking to .see where the 
mistake Ii(‘s by referring to the counterpart 
(COCKBURN, C.J.). 

(2) If there were only one deed, the hahendurn 
would be the dominant part k must prevail, 
k the reddeudion would be suboixlmate k must 
yield, if there w(*re any inconsistency between the 
two (CoOKBTTRN, (’.j.).— BriK HEJJ. V. (’I.ABK 
(1870), 2 C. P. 1). 88; 40 7^. J. B. 115; 35 
L. T. (iOO ; 42 ,f. P. 1,32 ; 25 W. K. ,3,31, C. A. 
Annotafum'* • — Apld. MatthimH r. SmalhNood, fllMOJ 1 (’li 

777. Refd. r. slatk (IhDC). 6 T L U 2Sl. 

1061. Availability of counterpart— Where lease 
inconsistent with itself.] — Bum iieul v. C3.aujv, No. 
1000, ante. 

1062. .] — Although in a discre- 

pancy between Jea.se k ecjunterjiart, the former 
might be tliO more im jK)rtant instrument , > et V5 here 
the lease disclosed a patent ambiguity the counter- 
part might be looked to to rectify its terms. — 
Mati’IIIows V. Smaj.lwoou, [1010] 1 (3j. 777 ; 79 
L. J. (’ll. .322 ; sub nom. Mattjiew.s v. Hmabb- 
wooD, Smallwood v. MATniKWh, 102 \j, T. 228. 
Annotations —Reid. Hunl r V\ Jmlr\ , I191SJ I K. B. 4 IS. 

Davenport r. Smith, 11921] 2 < ti. 270, Atkin r. 

(192.3] I C’h. 522 ;• Fuller’s Th<'atre A Viunh villo Co. v. 

note, 11923] A. C. 4.i5 ; Samuel v Dumaw, (1924] A. C. 

431. I 

1063. Against lessee & his assigns.] — In 

ejectment upon a clause of re-entry in a lease on | 
non-payment of nmt against the assignee of tlie 
lease, proof by the lessor of the counterfiart of tlio 
lease, by the subscribing witness, is sutlicient proof 
of the holding upon the condition of re-entry in 
case of non-payment of rent. 

The acknowledgment of the original lessee, from 
whom deft, claims, under his seal that he held these 
premises under his landlord upon the conditions 


& covenant thei'ein expressed is sulhcient evidence 
of the holding upon such terms against one holding 
under the lease (Lord Ellenborouqh, O.J.). — 
Rob d. West r. Davis (1806), 7 East, 363 ; 103 
E. R. 140. 

Annotations .•—Apld. Paul V. Meok (1828), 2 V. & J. 116. 
Folld. HouBThton v, Koonii? (1858), 18 C. B, 235, Kefd. 
Smith V. Jersey (1821), 3 Bll. 290 ; Doo d. Harris r. 
Mastern vl824). 2 B. & C. 490. Mentd. Charrhitoti r. 
Johnson (1845), 4 L. T. O. S. 398. 


1064. Original not stamped.] — A 

lessee, who executes the counterpiu’t of a lease, 
cannot dispute its admissibility in evidence, or 
impeach its validity, upon the ground of the 
original not being piY>porly stamped. — Paul v, 
Mkkk (1828), 2 Y. k J, 116 ; 118 K. R. 855. 
Annotaiwn Consd. Hiighcs r. Clark (1851), 10 C B. 006. 

1065. .] — In covenant by lessor against 

lejssee, on an indenture of dcuuist^ it is no variance 
if pltf. in his dechiration makes profert of the “ said 
indenture,” <fc at the trial produces the counter- 
part executed by the lessee. 1*eausk v Morrk'K 
(1832), 3 B. k Ad. 396 ; 1 L. J. K. B. 148 ; 110 
E. R. 142. 

Annoiatton : -Refd. Bim'htill r. (3nrk (1870), 2 (' P D. 8S. 


1066. Against underlessee -To prove lessee*! 

interest.] — Doe d. Manton v. Au.'-tin. No. 78, ante, 

1067. Against strangers.] -- In ejectment, 

to prove that the land in (piestion was j)art of tlie 
estate of the hvssor’.s anc(*Htor, a counterpart of a 
lease, purporting to demisi* t liat land, was prodiu'ed 
fnun the ances(4)r‘H muniment room : it was 
dated in tht‘ ancestor’s Jibditne, k a7)peared to he 
executed by the person named as J(*.s.s(‘e, but by 
no one else. 33i(‘ lea.S(‘ itself was not produced, nor 
any excuse shown for the non-production. No 
privity app(*are(i between the h'ssee A: d(‘ft. in the 
ejectment: -Held: the counterpart W'as ad- 
mishilde. Doe d. KiiREMONT (Karl) v. Ih’LMAN 
(1842), 3 (^. B. 622 ; 11 L. J. Q. B. 319 ; 114 K.U. 
615; sub 7iom. Doe d. JOoHEMONT (Paul) v. 
Williams, 6 .lur. 1122. 

^iinuttal}<on . Refd. Doo (1. r. U(*oh (1852), 19 1a 

() .s 62. 

1068. .] — In ej<*ct rnent by rev ersioners, 

tlie lessor’s counterpart of a h*aHt‘ ns’CMved in evi- 
dence on their behalf, he stating that he had 
occupied under it ; k though tin* date was inort* 
than 20 years hdore suit, k no nmt had b(jen paiil 
under it by deft., k he had not come in under tJie 
lessee, yet it aj)i)earing that the J(*HHe(‘’H /issignee 
Jiad paid rent under it, k that it had expired within 
the 20 yoai*s : -Held : the reversioners were <*niitJ<‘d 
tD recover.— H omes v. J*eaR( k (1858), 1 F. k F. 
283. 

1069. Production of counterpart — Raises pre- 
sumption of execution of lease.] — In debt for rent 
on an ind(*nture, W'lth a plea for non cst factum, 
1)11 f. is entitieti U> r<‘eover, on j)! oduction of a do<Mi 
rawing a counterpart stamp, k on i)roof of it» 
execution by deft,, without going on to prove 
the execution of a leaw by himself. Huoheb v, 
Clark (1851), Id B. 9(J5 ; 17 L, T. O. 8. 04 ; 
15 Jur. 430 ; i.’lH E. R. 358. 

1070. .] — In an action for rent upon 

an indenture of lease, deft, pleaded 7io7i demwit* 
Tlie counterpart was held sufficient evideni’o of the 
demise. — H ououton v. Koenio (1856), 18 (k B. 
235 ; 25 L. J. C. 1*. 218 ; 20 J. 1*. 470 ; 1.39 E. U. 
13.58. 

Annotation Refd. BurcheJl r. (’laik (1876), 25 W. K. 331. 


C, Stamps, 
See Sub-sect. 3, post. 


PART 111. SECT. 4, SUB-SECT. 2.-B. 

1. AvaUabUUy of counterpart,] — 3'Ea.vETTE r. Cunch ( 1894), 26 N. 8, U. 410.- CAN. 
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Landlord and Tenant. 


Sect, 4 . — Execution and completion : Sub-aecU 

B., C. {a) & (6), <fc D,] 

Sub-sect. 3. — Stamps. 

A* Neceaaity for. 

See Stamp Act, 1891 (c. 39), ss. 11, 76 (2). 

1071. Lease In writing — For term capable of 
creation by parol.] — P rossor v, Phillips (1765), 
BuU. N. P. 6th ed. 269, N. P. 

Annotalion : — ^Refd. Goodtltle v. Way (1787), 1 Term llci). 

7 35 . 

1072. Not under seal.] — Goodtitle d. 

Estwick V. Way, No. 303, ante. 

1078. Contained in correspondence.] — (1) A 

bill of exceptions, tendered to a judge’s riding, 
that certain documents could not be received 
for want of a stamp, did not set forth the docu- 
ments, but after the seal of the judge were these 
words : “ The following are the letters referred 
to in the bill of exceptions.” They were then set 
forth, but not authenticated by the judge’s seal : — 
Held : they did not form part of the record, & 
could not be looked at by the House. 

In trespass quare clausum fregit under a special 
traverse of pltf.’s title, pltf.’s witness said certain 
letters had passed annually between pltf. & his 
lessor as to the demise :—Held : (2) the demise 
sufficiently appeared to be by writing, & pltf. was 
bound to produce the letters, whatever they 
were ; (3) the judge having on exception rejected 
the letters for want of a stamp, it not appearing 
in the bill of exceptions for wliat purpose they 
had been tend(ired, it must be presumed that they 
were tendered to pi-ove a lease, therefore were 
properly rejected. — Hutchinson v. Perrier 
(1852), 19 L. T. O. S. 116, H. L. 

1074. Alteration of agreement — Necessity for 
further stamp —Alteration immateriai.J — The 
alteration of an agreement, stipulating to give up 
the holding Sc occupation of a farm, by the addition 
of the words ” house Sc premises,” after that agree- 
ment has been completed, is not such an alteration 
as will render the affixing of a new stamp necessary ; 
house Sc premis(*8 being included within the mean- 
ing of the term farm. — I)oE d. WATEits v. Houghton 
(1827), 1 Man. Sc By. K. B. 208 ; 6 L. J. O. S. 
K. B. 86. 

1076. As evidence of terms of parol agreement 
for new lease.] — Where a i)nrol agreement was 
made between A. Sc B., that the former should 
let, & the latter take, certain primuses, upon the 
terms & conditions contain(*d in a lease of the same 
premises grant/od by A. t o C. : — Held : in an 
account by A. against B. for rent &. non-repair, 
the lease could not be r(*ad in evidence, unless duly 
stamped. — Turner v. 1*ower (1828), 7 B. & <J. 
625 ; 108 15. R. 856 ; sub nom. I’urner v. Ford, 
6 L. J. O. S. K. B, 122. 

AnnoUiiion Reid. I'arry v. Deere (1880), 2 Har. & W. 395. 

1076. .] — Declaration, in assumpsit, that 

deft, had held lands under a lease from E., on 
certain terms, which were set foith on the record ; 
tliat the reversion came to pltf. ; & that deft., 
in consideration of an alt oration of the rent, 
promised to hold of pltf. on the same t-erms in all 
other respects ; but that deft, broke the terms. 
Plea, non assumpsU. Pltf. not having proved an 
express contract to hold of deft, on the old terms ; 


— Held: he could not rely upon an implied 
contract, arising from the old lease, without put ‘ 
it in evidence ; & the old lease could not be 
as such evidence, unless properly stamped. — 
— Waluss V. Broadbent (1836), 4 Ad. & El. 
877 ; 2 Har. &; W. 40 ; 6 L. J. K. B. 269 ; 111 
E. R. 1014. 

1077. Agreement allowing occupation as re- 
muneration for services.] — ^A. being owner of a 
farm, let it for 7 years to B., & by a written agree- 
ment of same date it was agreed, that A. should 
manage the farm for B., B. allowing A. 12a. a 
week, ” & allowing him & his family to reside & 
have the use of the dwelling-house & furniture 
therein, free of rent,” & this agreement was to be 
put an end to by three months’ notice or three 
months’ wages: — Held: (1) this agreement did 
not require a lease stamp, as it did not contain a 
demise, of the house, the occupation of it being 
a mere remuneration for service ; (2) no notice to 
quit was necessary, if the service was put an end 
to. — Doe d. Hughes v. Derry (1840), 9 C. & P. 
494. 

Anru>i(diort : — Ceyirrally, Mentd. Curling v. Mills (1843), 7 

Scott. N. U. 709. 

1078. Acknowledgment of existing tenancy d — 

An agreement in the following terms : ” I., W., 
do hereby acknowledge that 1 am indebted to B., 
as agent of S., my landlord, in the sum of £22 for 
arrears of rent, for the cottage in my occupation ; 
& I do now pay B. the sum of 58. on account & in 
pai*t of such rent, Sc do hereby undertake to pay 
B. the sum of £8 per annum, by quarterly pay- 
ments from Michaelmas last ” : — Held : not to 
require a lease stamp. — Eagleton v. Guttbridgb 
(1843), 11 M. Sc W. 465 ; 2 Dowl. N. 8. 1053 ; 12 
L. J. Ex. 359 ; 152 E. R. 888. 

-Mentd. liaiiniater v. Hyde (IHOO), 2 E. & E. 

f>27. 

1079. .] — A memorandum, by wliich, in 

consideration that A. will withdraw a distress for 
a sum exceeding £20, wliich B. admits to be due 
from him as tenant to A., until a future day, B. 
declares tliat in case of default it shall be lawful 
for A. to enter Sc distrain, Sc to pursue all remedies 
for the recovery of the land, as if no distress had 
been taken, is admissible in evidence to prove the 
tenancy without an agreement stamp. — Hill v. 
Ramm (1843), 5 Man. Sc G. 789 ; 6 Scott, N. R. 
571 ; 1 L. T. O. 8. 109 ; 134 E. R. 779 ; sub nom. 
Hill v. Ransom, 12 H. J. C. P. 275. 

1080. Void lease.] — A lease in writing, not by 
deed, void under Real Property Act, 1845 (c. 106) : 
— Held : not to require a stamp. — Mott v. Turn- 
age (1856), IF.ScF. 6, N. P. 

Annotaiiwi : — Reid. Golden v. Taylor (18G0), 2 F. & F. 110. 

Lease from Crown.] — See Constitutional Law, 
Vol. XI., p. 581, No. 829. 

B. Scale Applicable. 

See, now. Stamp Act, 1891 (c. 39), sched. ; 
Finance (1909-10) Act, 1910 (c. 8), s. 76 ; Revenue 
Act, 1911 (c. 2), s. 15 ; Finance Act, 1924 (c. 21), 

1081. Scale at time of fixing stamp.] — Where 
an instrument, wliich was in reality a lease, but 
which bore an agreement stamp for I5s. was 
executed in 1805, at which period the amount of 


PART III. SECT. 4 , SUB-SECT. 3.— A. 

m. Joint affreement.] — Cooper v. 
Flynn (1841), 3 I. L. 11. 472.— IR. 

n. Proposal by ienarU — Sioned by 
lioth parties.] — A propoRal purporting 
to como entirely from the tenant, 
without any words of ac<x'pt4mco or 
oou tract on the part of the landlord, 


but containing all the terms necessarj" 
to constitute a lease, & signed by botJi 
parties: — Held: to bo a lease, & to 
require a lease stamp. — F itzpatrick 
V. Kino (1864), 0 Ir. Jur. 314.— IR. 

o. AyreemerUs to demise.] — Agree- 
ments to demise are leases, & requiro 
to bo stamped as such. — H utchinson 


V. Fkrrikr (1852), 1 Macq. 196 ; 24 
So. Jur. 404 : 1 Stuart, 677 ; affg.. 13 
Dunl. (Ct. of Sees.) 837 ; 23 Sc. Jur. 
379.— SCOT. 

PART III. SECT. 4 , SUB-SECT. 3.— B. 

1081 i. Scale at time of fixing stamp.] 
— A lease executed in 1849 must, in 
order to be admissible in evidence, be 



Pabt III.— Leases. 


447 


the stamp on a lease, according to the Act then in | 
force, was £1 10s. Od. but was stamped in 1834, 
under 37 Geo. 3, c. 136, s. 2, with a stamp of £1 
being the amount of the stamp then in force : — 
Held: the proper duty had been paid. — ^B uqk- 
woRTH V. Simpson (1835), 1 Or. M. & B. 834 ; 
1 Gale, 38 ; 5 Tyr. 344 ; 4 L. J. Ex. 104 ; 149 
E. R. 1317. 

Annotations : — Apld. Deakln v. Pounlall (1848), 2 Exoh. 
320. Heatd. Brydfires v, Lewis (1842), 3 Q. B. 603 ; 
Standen v. Chrismas (1847), 10 Q. B. 135; Arden r. 
Sullivan (1860), 14 Q. B. 832 ; Huniphroys v. Franks 
(1856), 18 C. B. 323 ; Maples r. Popper (1856), 18 C. B. 
177 ; Camden v. Battorbury (1860), 7 C. B. N. S. 864 ; 
Walker v. Gode (1861). 6 H. & N. 694 ; Elliott v. Johnson 
(1866), L. R. 2 Q. B. 120; Oorniah v. Stubbe (1870). 
L. R. 5 C. P. 334 ; Smith v. Egprington (1874). L. R 9 
C. P. 145 ; Williams v. Hcales (1874), L. R. 9 C. P. 177 ; 
Phillips V, Miller (1875), L. R. 10 C. P. 420 ; RamaiJfe v. 
Womack, ^1900) 1 Q. B. 116 ; Manchester Brewery Co. r. 
Coombs, fl901J 2 Ch. 608 ; Wedd v. PorU^r (1915), 113 
L. T. 819. 

See, now. Stamp Act, 1891 (c. 39), 8. 14 (4). 


C. Co}L8idc radon. 

(a) Lump ySum. 

See Stamp Act, 1891 (c. 39), schcd. ; Finance 
(1909-10) Act, 1910 (c. 8), s. 75; Uevtmuc Act, 
1911 (c. 2), 8. 1.5. 

1082. Consideration not truly expressed —Duty 
payable on sum expressed.] — A conveyance liable 
to ad valorem duty, by Stamp Act, 1815 (c. 184), 
sched., Part I., title “ Conveyance,” is not void, 
because the true consideration money is not 
expressed on the face of the deed. 'Fhe duty is 
payable merely on t ho sum expressed ; though, 
under Probate & Ivi‘gaey Duties Act, 1808 (c. 149), 
the parties may be liable to punishment for not 
truly expr(*ssing the consideration. — Doe d. 
Kettle v. Lewis (1830), 10 B. eSc C. 073; 8 
L. J. O. S. K. B. 300 ; 109 K. H. 000. 

1083. Lump sum payable to third party.]—- 

n. being sei.sed in fee of certain land, contracted 
with B. to execute to liim a hvtse of the land, A 
a house to be built thereon by B., for 99 years, at 
a rent of £9 55 . Od. I’he iiouse iwiving been built, 
B. contracted with O. to sell liini his (B.’s) interest 
in the land house for £850, which was accord- 
ingly paid. In order to cdTect this contract, B. 
procured an indenture to be made between him- 
self, H. A O. wliereby II. demised to O. the house 
& land for ninety-nine years, at the Sfune rent. 
No mention was made in this instrument of the 
purchase-money : — Held : tlie lease was a con- 
veyance within the St^inp Act, 1815 (c. 184), At 
B. w’^as liable to (he penalties iiiiposod by 
Probate A Legacy Duties Act, 1808 (c. 149), s. 2, 
for omitting to set forth the purehase-money. — 
A.-G. V. Brown (1849), 3 Exch. 662 ; 18 L. J. Ex. 
336 ; 13 L. T. O. 8. 121 ; 154 E. H. 1011. 

1084. Payment of premium— Bight of 

lessee to recover premium.] — GiNOELLr. I'i hkinh, 
No. 1054, ante. 

See, note. Stamp Act, 1891 (c. 39), s. 5. 

(6) Herd and Addition thereto. 

1085. Reservation of sum equal to premium for 
Insurance— In addition to fixed rent.]— An instru- 
ment, which operated as a lease, resei-ved a rent 
of £50 but contained a stipulation that the land- 
lord should insure the premises for £1,000 & that 
the premiums of insurance should be added to the 
rent of £50, & become due A payable in like maimer 
as the rent: — Held: this was not a ‘‘ 
otherw’ise charged ” within Stamp Act, jHL> 


(c. 184), title “ Deed,” but was pi'opeidy stauipod 
with an ad valorem lease stamp of £1 10s., as on a 
rent exceeding £20 not exceeding £100 ; & 

if the premiums of insurance, added to the rent, 
exceeded £100, it lay upon the party seeking to 
impeach the instrument to show that they did so. 

— Wilson v. Smith (1844), 12 M. Air W. 401 ; 1 
Dow. & L. 633 ; 13 L. J. Ex. 113 ; 2 L. T. O. S. 
285 ; 8 J. P. 522 ; 152 K. li. 1253. 

1086. Reservation of royalty In addition to rent.] 

— A lease of a coal mine for a term of ninety-nmt‘ 
years reseived a c(‘rtain rent of £75 a year payable 
quarterly, & also a galeago or tonnage rent of 6<i. 
for every ton of coal raiH(*d. Tlie letise contained 
more than two thousand, one* hundivd iV sixty 
W’ords, & was stamped with an ad valorem duty of 
£1 10«., A a progressive duty of £L Qn. : wiietlier 
the royalty or tonnage rent rendcMed a £l I'l***. 
stamp necessary in lieu or in addition to the 
ad valorem duty.- Uorekt^ r. Ski ah (1S50), 16 
L. T. O. S. (W>. ^ , . 

1087. Payment of sum In lieu of repairs.] — 
By a lease of tramways to a traction co. by a 
municipal corpn., made pursuant to the 'Prannvays 
Act, 1870 (c. 78), the co. were to pay rt'ni at- a 
lixod rate per cent, on the cost of the original 
purchase. They were also to pay to the lessors 
a given sum per milt* of road along wdiich tlu* tram- 
wavs were laid, in lieu of reiiairing any portion of 
such road A maintaining the tramways, 

the rails A electric boiuls laid flauvon. J he 
minimum amount ]>ayable under this clauH«‘ wwis 
£900 per annum A a pow(‘r of distn^ss was rt^served 
in respect of it . Tluiy w«‘j e also hound t o purchiu^ti 
from the vendors all (‘hudrical energy reciiured for 
the purpose of the tramways A to i>ay for same at 
a given rate, the mimmum sum payable in any one 
year being £L000. Gn a case stated -//cW ; 
the £900 payabh^ in rt'specl ol Die rei>air of Djo 
road was rent, A ad valorem duty wija payable 
upon it under Stamp Act, 1891 (c. * 

Britihh Klkcthiu 'I'haction ( (1. V. 

Revenue (^omrh., {1902] 1 K. B. 'i|l ; .'J* 

K. B. 92 ; 85 L. T. 663 ; 66 J. B. 83 ; oO W. R. 
280 ; 18 T. L. K. 105, C. A. 

1088. “ Lease exceeding thirty-five years - 
Peppercorn rent.] — A lease for a term ol lorty-iive 
years at a substantial rent for tlie llrst twenty - 
three years A at a pejipercorn during the remaining 
twenty-two is not a lease “exceeding thirty- 
five ><*arH at a yinuly rent” within Stamp Act, 
1851 (c. 83). Rched. title ” I.eaH(s” A is not liabh- 

to the duty imposed by 3 

V. Inland Bkvknue Comuh. (1868), L. R. 3 ExGi. 
242 ; 37 L. J. Ex. 171 ; 18 L. T. 5/0 ; sub nom 
FLOHANfE r. Inland Revenue (omhh., J6 

- Lease for ninety-nine years deter- 
minable on fives.] -A lease for a ti*nn of ninety- 
nine years if A., B., A C. should w* bvo is a 
lease for a which ” exceeds thiH y*l»ve yeaijs, 

A not a lease for an ” indefinite term, within 
Stamp Act, 1891 (c. 39), sehod. L - Mount 

Edocumbe (Earl) v. *%’ 

(19111 2 K. B. 24 ; HO L. .J. K. B. 503 ; 10.) L. I 
62 ; 27 T. L. it. 298. 

JJ. iJoeunienlH of JJoaltle Ctuiriwler. 

See Stamp Act, 1891 (c. 39), s. 4 (a). 

1090. Whether two stamps reqi^ed— Uas« & 

i bond.l— An iustrument which was both a bond & 
1 a lease or demise, not required to be stamped 


btampo<l with the duly lnipo*^ by 
5 A 6 Viet. c. 63 ; & it is not sufficient 


I tluit when prcnliiccd It Itcars a stamp 
I sufficient to oo\(t the duty now in 


force. — M oobk 
L. T. 146.— IR. 


I^ONO (1865), 13 
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8ect» 4 . — Execution and completion : Sub-aect, 3, D, 
E, ; aub-aecta, 4 d? 5, ^.] 

doubly. — Jones d. Kayner v. Sandys (1753), 
JBames, 463 ; 94 E. R. 1006. 

Annotation: — ^Reld. Baker v. Jardiue (1784), 13 East, 
235, n. 

1091. Demise to different tenants of different 

estates — Stamp relating to particular tenancy.] — 

Where an instrument contains a written contract 
of demise in its general tei*ms with a several opera- 
tion in respect to the different tenants who sign it 
for different estates at the different rents set against 
their signatures, & one stamp only appears upon 
the paper, it is matter of evidence to which 
contract such stamp applies ; &> the circumstances 
of juxta-position of the stamp to deft.’s signature, 
which stood untouched, while all the other names 
appeared scored through with pencil lines as if by 
way of cancellation ; the date of the stamp office 
receipt for the stamp & i>enalty , which showed that it 
had been affixed after the action bought, &; recently 
before the trial ; & there being no evidence of a 
dispute witli any other tenant which could make 
the stamp necessary for another purpose ; are evi- 
dence tliat it was intended to be was applied to 
the contract with deft. ; in which case the paper 
was evidence for this purpose.— D oe d. Copley 
V. Day (1811), 13 East, 241 ; 104 E. K. 363. 

Annotationn : — Reid. Boo d. ('roft v. Tidhury (1S54), 11 
(^ B. 301. Mentd. Holarl \i, Yoratou (183U), 8 L. .1. 6. B. 
234. 

1092. Demise of several premises to one 

tenant at separate rents.] — Demise to A. of a slat(' 
pit at ih, <te stone quariies at (\, to hold to A. the 
Hlat(j pit at B. from Mar. 25, 1815, for tiie term of 
f(iui4»een years, ^ tlui stone quarries at C. from 
Hept. 29, 1817, for the teim of fourteen years, 
paying for the slate pit the yearly rent of £70, & for 
the stone quarries the yearly rent of £130. The 
ad valorem stamp on the lirst skin of the lease was 
£3, with a progressive duty of £1 on the other 
skins. It appeared that possession could not be 
given of the stone q^mirries at tlie same time with 
the slate pit, nor till the time mentioned in the 
lease. The ct. being of opinion that no fraud was 
intended : — Held : this lease was properly stamped 
under Htamp Act, 1815 (c. 184 ). — Boahk v. Jack- 
HON (1822), 3 Brod. 6c Bing. 185 ; 6 Moore, C. P. 
480 ; 120 E.R. 1254. 

AnnotaiioiLS :~~Consd. Cdavton r. Burtcnwhaw (182G), 7 
Dow. 6: lly. K, li. H(iu. Expld. & Distd. CoHtor r. C’owliiig 
(1831), 7 Biiiif. 450. FoUd. Blount v. Poariiiau (1834), 

1 Binff. N. (\ 408. 

1093. .] — A lease contained a demise 

of two separate farms, with two habenduins 
differing from each other ; a reservation of a 
separate rent in respect of each farm, 6c separate 
covtmants, some applying to one farm, some to the 
other. 33u' lessee entered on the whole at one 
time — Held : one ad valorem stamp for the amount 
of both rents was sufficient. — B lount v. Pearman 
( 1834 ), 1 Bing. N. C. 408 ; 1 Scott, 65 ; 4 L. J. C. P. 
119 ; 131 E. R. 1175. 

1094. ,] — By the same agreement close 

A. Avas demised at a rent of £200 a yeai*, 6c close B. 
at tlie same rent which was paid by the tenant 
then in possession, not otherwise describing the 
amount. The agreement was pix^duced in evi- 
dence, with an ad valorem stamp on the annual 
sum made up of £200, <Sb of the I'ent paid by the 
above-mentioned tenant, the amount of which was 
proved by witnesses: — Held: the document w^as 
rightly stamped, & properly admitted in evidence. 
— Pakry V, Deere (1836), 5 Ad. 6c El. 551 ; 2 
Bar. 6c W. 395 ; 1 Nev. & P. K. B. 47 ; 6 L. J. 
K. B. 47 ; 111 E. R. 1274. 


1095. Demise with contract lor sale of 

goods.] — If a lease in writing, contain a contract 
for the purchase of goods, it cannot be given in 
evidence to prove the sale of the goods, unless it 
has a lease stamp, although it has an agreement 
stamp. — CoRDBR V, Drakepord (1811), 3 Taunt. 
382 ; 128 E. R. 151. 

Annotations: — Refd. Stone v. Rogrers (1837), Murp, & H. 

146 ; Whflrton v. Walton (1845), 7 Q. B. 474 ; Lovelock 

iv Frauklyn (184 7), 2 New Pract. Caa. 78; Walker v. 

Giles (1848), 6 C. B. 662. 

1096. Fixtures.] — Clayton v, 

Burtenshaw, No. 326, ante, 

1097. .] — On a sale of fixtures 

by an outgoing to an incoming tenant, the follow- 
ing memorandum given by the broker employed 
by the former ; “ Received of Mr. H. £3 for letting 
a house to him for a term of seven years ; Mr. H. 
to take the fixtures at a valuation, if he be accepted 
as tenant ; & in the event of his not being accepted 
as tenant, then the £3 to be returned.” In an 
action for the price of the fixtures ; — Held : 
fixtures are not “ goods, wares or merchandise ” 
within the exception of the Stamp Act, 1815 
(c. 184) ; & therefore, the above memorandum, 
being part of the contract between the parties, 
could not bo received in evidence without a stamp. 
— Wick v. Hodgson (1827), 12 Moore, C. P. 213 ; 
5 L. J. O. S. C. P. 55. 

1098. Demise with reservation of rent for 

furniture.] — A £3 stamp is not sufficient on a lease 
reserving £370 for house 6c land ; by a distinct 
reservation, £50 for furniture & fixtures. — Coster 
V. Cowling (1831), 7 Bing. 456 ; 5 Moo. & P. 399 ; 
131 E. R. 176. 

1099. Demise with option to purchase 

property other than that demised.] — By an instru- 
ment in writing, not under seal reciting that T. 
had jiurcliasod a piece of ground with four 
messuages built thereon, in one of which pltf. 
resided, it was agreed tJiat j)ltf. should continue 
to reside therein during the residue of T.’s interest 
tliereiu, provided pltf. should so long live at the 
annual rent of l.s., 6c in the event of his dying 
during the continuance of the term Ids widow 
should reside therein on the same terms ; &; T. 
further agreed to assign all his interest in the 
premises so purchased to pltf., on payment, within 
seven years, of £140, together with all expenses : — 
Held : the instrument required an agreement 
stamp as well as a lease stamp. — Lovelock v. 
Pranklyn (1847), 8 Q. B. 371 ; 2 New Pract. Cas. 
78 ; 16 L. J. Q. B. 182 ; 8 L. T. O. S. 444 ; 11 
Jur. 1035; 115 E. R. 916. 

Art notations : — Mentd. Uoflifiter i\ Do Latour (1853), 22 

L. J. Q. B. 455 ; Frost v. Knight (1872), L. H. 7 Kxch. Ill ; 

Soc. G5n6ralo do Paris r. Mildors (1883), 49 L. T. 55. 

1100. Demise with option to purchase 

demised property.] — By a memorandum of agree- 
ment, containing words of present demise, A. 
agreed to let certain premises to B. for two years, 
at a certain rent, & that B. should liave the right 
of jiurchasing the premises at the end of, or at any 
time during, the term, for a given sum, ” it being 
understood that A. was possessed of the same 
piHjmises for Ids own life & the life of Mrs. M., & 
of the survivor of them”: — Held: (1) by this 
agreement, A. bound Idmself to make title to the 
premises for the lives of himself & M. & the life 
of the survivor ; (2) a single lease stamp, 30«. 
under Stamp Act, 1815 (c. 184), was sufficient. 
Worthington v, Warrington (1848), 5 C, B. 
635 ; 3 New Pract. Cas. 42 ; 17 L. J. C. P. 117 ; 10 
L. T. O. S. 415 ; 136 E. R. 1027 ; aabaequenl pro- 
ceedinga (1849), 8 C. B. 134. 

Annotation As to (2) B«td. Doe d. Croft r. Tldbury (1854), 

14 C. B. 304. 
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Demtee with guarantee by thlKl party 
of payment of rent.] — By indenture, in the form, 
« conMning the usual covenants, of a lease, A. 
denused premises to B., & B. & C. covenanted 
to pay the rent ; but C, was not otherwise referred 
to m the instrument. In an action aja^ainst C., 
on the covenant to pay rent : — Held : the indenture 
was available against him, though stamped as a 
lease only, &> a deed stamp was unnecessarv. — 
PracH V. Thomas (1831), 2 B. & Ad. 218; 'lOO 
K. 1125 ; previous proceedings^ sub nom» 
PiiATT V, Thomas, 4 C. & P. 554, N. P. 

— Distd. Wharton v, Walton (1845), 7 O. Ih 

474. Reid. Lovelock tr. Franklyn (1847), 8 L. T. O. S. 

444 . 

1102. Demise with guarantee by third party 

for p^rment of penalties.] — A., by written contract, 
agreed to take a public-house of S. at a certain 
rent, &> to buy of S, all the beer which should be 
sold & consumed on the premises, under a penalty 

£30 for every barrel bought of any other pf'rson ; 
& to quit on six months’ notices under a penalty 
of £30 per month for liolding over. At the end 
of this instrument was written : “ It is further 
agreed by O.,” who was not previously made party 
to the contract, “ that ho will liold himself 
responsible for any amount of money whicli may 
become due from A. to S. that is to say, to the 
amount of £30.” The names of 8., (). Sl A. w<‘re 
subscribed: — Held: in an action by 8. against 
O. on the guarantee, a lease stamp was not sullicient, 
but an agreement stamp was necessary in resp(‘et 
of O.’s guarantee, for the payment of penalties. — 
Wharton r. Walton (1845), 7 Q. J4. 474 ; 14 
L. J. Q. B. 321 ; 5 L. T. O. 8. 171 ; 0 Jiir. 038 ; 1 15 
E. K. 507. 

Annotati^is . ;~Fond, Lovelock r. Frankly n (1817). 8 Q. IL 

;J71. ^td. xVlayfleld v. llobInHon (1845), 7 g. IL 48(1, 

Nyorthing;ton v. Warrington (1848), 5 C\ JL 085 ; Doe d. 

Croft V. Tldburj' (1854), 2 (\ L. It. 84 7. 

1103. Demise of land & incorporeal here- 

ditament*] — If, in proof of a settlement by renting 
a tenem(*nt, under 0 Geo. 4, c. 57, a writing not 
under seal be produced, demising land, dc also 
professing to demise incorporeal hereditaments, 
at an entire rent, evidence may be given to show' 
how much of such ivnt the land was worth. If 
the amount is £10 a year, <Sc the land has b(*en 
occupied, rent paid, according to tlu* statuGs 
the settlement is good. The instrument above 
described reserved a rent of £75 Ac had a stamp id 
£1 10s. ; — Held : sufTicient ; A:, the writing did 

not require to be stamped as a lease not otherwise 
charged, under Stamp Act, 1815 (c. 181), sched. 
Part 1. — 11. V. Hockworthy (Inhabitants) (1837), 

7 Ad. & El. 492 ; 2 Nov. A J». K. B. 383 ; Nev. & 

P. M. C. 372 ; Will. WoU. At IJav. 707 ; 7 ix. J. 

M. C. 25 ; 1 J. P. 219 ; J 12 K. U. 555. 


a deed stamp beyond the od valoretn duty. — 
ite Bolton’s Lease (1870), L. R. 6 Kxch. 82; 

nom. Boulton t». Inland Revenue Oobcrs., 
39 L. J. Ex. 51 ; 21 L. T. 720 ; 18 W. R. 35JL. 

Conad. British Kloctrio Traction Co. r. 
I. II. Comrs., (11)021 I K. B. 141. 

See, now. Stamp Act, 1891 (c. 39), s. 77 (2). 

E. Counterpart or Duplicate, 

See Stamp Act, 1891 (c. 39), ss. 11, 72, sched. I. 

1106. Duplicate —Power of court to order pro- 
duction for stamping.] — In an action on an agree- 
ment for a leasts when' two parts have been 
executed, & pltf. has lost tlio part- delivered to him, 
the ct . or a judge on summons w'ill order deft, or his 
attorney to produce the part in his possession at 
the Stamp Offict' to bo stiimped. — Neale v. 
S^wiNi) (1832), 2 Cv. k J. 278; 1 Dow!. 314; 2 
Tyr. 318 ; 119 E. R. 120 ; s}ib nom, Nealk v, 
Sw'RENRy, 1 L. ,1. Ek. 118. 

An^nntatwn : -Refd. Hall r. Baliibriibn* (1815), 3 Bow. & L. 

1107. - - - In action by purchaser from 

landlord.] — If (wo parts of an agroemt'iit bo intor- 
chang(*ably ext'cuted ht»iwt‘en landlord A:; tenant, 
in an action upon the agpeommit by a purchaser 
of the premises, the ct. will not conipt*! (he (enant 
to pioduee his part to hi* stamped, unless such 
purehast'r has applied to (he vendor, nr ustid (*very 
(‘nd(‘avour, W'ifhout suect'ss, (o (Ind him. — 
Thavjh V. (Collins (1832), 2 (V. k J. 025 ; 2 Tjr. 
720 ; 1 L. .1. Ev. 211 ; 149 E. 11. 203. 

Jnno/fi/ioN : Refd. Uunklii v. Huinillen (1850), 15 Q. H. 

187 . 

1108. Counterpart -Tendered as proof of assign- 
ment.) — l*ltf., a lease hol(h‘r. in consideration of 
£100, k a yearly sum of £75 payabb* <piartt‘rly, 
by indenture umh'r-detuiseci k leased to deft, 
certain premises for a longer term than pltf. luul in 
them himself;- Held: a eount(‘rpart of this 
indenturtL e\<*cu((*d by d(‘ft. only, At bearing only 
a 30«. stamp, was not admissible in evidemee to 
support an allegation of assigimumt, on which 
<left. had taken issue. -Baker v. (Jostling (1834), 

1 Bing. N. G. 210 ; 1 Scott, 58 ; 4 L. .1. G. B. 31 ; 
131 E. H. 1111. 

1109. Document signed by both parties -- 

Admission as counterpart before action.] -Doe d. 
Wright v. Smith, No. 00, ante. 


Si;b-hk(;t. 4. — Hkgihtuation. 
See Beal Broperty. 


1104. — -- Demise with covenant to build.] — 

Where a piece of land was <lemis<*d for ninety- 
nine years, at an annual rent of £8, At (he lefise 
contained a covenant that the lessee should, within 
a year from the granting of the lease, build a 
dweUing-house on the land, At expend the sum of 
£150 at the least upon it : — Held : a stamp of £l 
was sufficient. — Nichollh v, Grohh (1845), 14 
M. At W. 42 ; 14 L. J. Ex. 244 ; 9 J. B. 807 ; 153 
E. R. 381. 

1105. ,] — A lease maile in considera- 

tion of a rent At also of a covenant to complete 
houses, is a lease made ” for a further or other 
valuable consideration ” b^des the rent, within 
Stamp Act, 1854 (c. 83), s. 10, k is chargeable with I 


Shu-se<t. 5. (’ohth op Lease. 

A. (JohIh of Prrpurlnff Lease. 

1110. General rule— Lease prepared by lessor At 
paid for by lessee.] — Ghihheli. v. Robinson, No. 
1111. post. 

1111. Right of lessor to recover from lessee— 
Costs paid to lessor's solicitor.) — B. orally agreed 
G> grant deft, a lease for sixty years : deft, paid 
part of the consideration, but B. died before the 
ciintract was carried into effect. Bltfs., P.’s 
exors., then grant'd the lease, which roidted that 
B.’g agn*ement hail been treated as void by the 
Ct. of Ch., At that the leaws was granted pursuant 
to a proposal of pltfs. thent*ina.fter mentioned. 


FART HI. SECT. 4. SUB-SECT. 6.— A. 
till L Right of lessor to recover from 
— Costs paid to lessor's aolu dor. )-— 
The UahiUty of the lecsees for t he cottia 
J. — ^VOL, XXX. 


of the leesorB’ iiolr. iu the preparation 
of a loaae dependa upon airreornout or 
custom & is by way of Indemnity only, 
k the lessors cannot recover the costs 


unhws they themselves are liable to 
the solr. for them. — MicTf’Aunc v. 
Vknabucs, 11S211 N. Z, L. R. 676.— 
N.Z. 


o a 
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Sect* 4 . — Execution and complelian : Svb-aect* 6, A. 
d:B*] 

Pltfs. having paid their own attorney his chimes 
for drawing tms lease ; — Held ; they were entitled 
to sue deft, for naoney jpaid, & in their own right. 

Tlie evidence shows that it is the custom for the 
landlord’s attorney to draw the lease & that it is 
paid for by the lessee (Tindal, C.J.).— Grissbll 
V. Robinson (1836), 3 Bing. N. C. 10 ; 2 Hodg. 
138 ; 3 Scott, 829 ; 5 L. J. C. P. 813 ; 132 E. B. 
312. 

Ar^MioriB Distd. Webb v. Rhodes (18»7). 4 Scott, 497. 

Befd. Wilkinson v. Grant (1856), 18 C. B. 319 ; Helps 

V. Clayton (1864), 17 O. B. N. S. 563 ; Re Gray. [1901) 

1 Ch. 239 ; Re Fletcher & Dyson. [1 903] 2 Ch. 688. Mentd. 

Brittain v. Lloyd (1845), 14 M. & W. 762 ; Gratton v. 

Lloyd (1847), 8 L. T. O. S. 474. 

1112. ,] — If the attorney of a lessor, 

who is not attorney for the lessee, prepare the lease, 
the lessor is the person liable to pay the attorney 
for it, & the lessor can recover over against the 
lessee ; &; this is so whether the lessee takes up the 
lease or refuses to do so. 

A. applied to his attorney, who was not attorney 
of B., to prepare an assignment of a lease to B. 
The attomev recommended an imderlease, to 
which A. objected, as being more expensive. 
The attorney said, “ you won’t have to pay it, 
for the lessee always pays for the lease.” A. 
gave instructions for an underlease, & his attorney 
prepared it, but B. would not take it up or pay for 
it : — Held : A. was liable to his attorney for the 
expenses of preparing the underlease. — Baker v. 
Meryweather (1849), 2 Car. Kir, 737 ; 16 
L. T. O. H. 97. 

1113. .]— Gray, No. 1132, poet 

1114. Right of solicitor to lessor to recover from 
lessee — Express agreement by lessee.] — Lessor 
& lessee, m the presence of lessor’s attorney, 
signed an agi'eement that a lease should be prepared 
by lessor’s attorney, A paid for by lessee. The 
lease W'as prepared accordingly, but lessor, who had 
only a life estate, dying, the lease was never 
executed : — Held ; lessor’s attorney was entitled 
to recover of lessee the charge for drawing the lease. 
— Webb v. Rhodeh (1837), 3 Bing. N. C. 732 ; 3 
Hodg. 138 ; 4 Scott, 497 ; 6 L, J, C. P. 212 ; 132 
E. R. 693. 

1115. .j — A. agreed to take a lease & 

lo pay the expenses. The lease was prepared by 
the lessor’s solrs., who delivered his bill, made out 
as against the lessee. The lessee obtained an 
order to tax the bill, on an allegation that he, the 
lessee*, liad employed the solr., which being con- 
trary to tlie fact, the order was discharged, but 
without costs, the matter in difference being very 
small.-— Re Gabriel (1846), 10 Beav. 45 ; 60 E. R. 
499. 

1116. ,1 — Although ordinarily, not- 

withstanding that ft is understood that the at- 
torney of the lessor or mtgee., who prepares the 
lease or mtge., is to bo paid by the lessee or the 
mtgor., the latter will not be liable directly to the 
attorney, slight evidence will suffice to render them 
so ; 08 , if he receives his instructions directly from 
tlie proposed lessee or mtgor. ; A this applies, 
oven although the agreement has proved abortive 
through defect in the title of the lessor, A although 
in a written agreement for the lease, the name of 
another p^y is introduced as the proposed lessee, 
at the desire of the real ]^rincipal ; A any evidence 
tliat tends to show who is the real principal, A has 
really employed the attorney in the particular 
matter, although the general attorney of the lessor 
or mtgw., is admissible. — Smith v, Clbog (1858), 
27 L. J. Ex. 800. ' 


1117. •] — The solr, of a lessor who has 

prepared a draft lease cannot recover for his 
services from the intended lessee, unless there is 
a privity of contract between them. It k not 
sumcient for the lessee to have instructed his own 
solr., A that solr. to have handed over the work 
to the lessor’s solr. — Be Ipstonb Park Colliery 
Co., Brough’s Claim (1870), 18 W. R. 285. 

1118. Agreement by lessee to pay fixed sum — 
Right of lessor to recover without proof of payment.] 
— Where a deft, agreed to pay pltf. the sum of 
£26 in full for his share of the costs of a lease to 
deft., to be procured for him by pltf., A to be 
prepared by his solr., A of an agreement for so 
prociuing it : — Held : the declaration was sus- 
tainable without any allegation that costs had been 
incurred, or of their amount, or that notice had 
been given thereof to deft. — Townsend v. Burns 
(1832), 1 Or. A M. 177 ; 3 Tyr. 104 ; 2 L. J. Ex. 
SO ; 149 E. R. 363. 

1119. Lease to be prepared at expense of 
lessor — Right of lessor to prepare.] — ^P rice v , 
Williams, No. 827, ante. 

1120. Right of lessee to tax costs.] — Re 

Gabriel, No. 1115, ante. 

1121. .] — W., on May 31, 1866, agreed in 

WTiting to take a lease from G. A T., A to pay their 
costs of the agreement A of the lease A counter- 
part, A incidental thereto. W. paid the bill of G. 
A T.’s solrs., A afterwards applied for taxation 
against the solrs. An order was made to tax the 
bill ‘‘ upon the terms of the agreement dated 

j May 31, 1806 ” : — Held : this reference to the 
agreement was erroneous, for that the order must 
be t/O tax the bill which W. had paid, without 
anything to limit the bill to that which would be 
the proper bill as between G. A T. A W . — Be 
Newman (J867), 2 Oh. App. 707 ; 36 L. J. Ch. 843 ; 
15 W. R. 1189, L. J. 

:■ — Mentd. Re Lacey & Ronw (1883), 63 L. J. Ch. 

287 ; Rc Boycott (1885), 29 Ch. D. 571. 

1122. .] — Appets. were lessees of property 

belonging to a hospital, A the lease contained a 
clause that all assignments A underleases should 
be prepared by the clerk to the hospital. Appets. 
having arranged to underlet their premises, the 
underleases were prepared by the clerk to the 
hospital, a member of resp. firm of solrs., whose 
charges appets. now sought to obtain an order 
to t^ : — Held : as there was no liability on the 
part of appets. under the lease to pay the charges, 
or any direct employment by appets. of resps. as 
their solrs., the ct. had no jurisdiction to order 
the bill to be taxed . — Be Cookson, Wainewright 
A Pennington (1886), 2 T. L. R. 363. 

Taxation of costs generally.] — See Solicitors. 

1123. Apportionment of costs — Between lessee 
A estate of lunaHo lessor.] — Apportionment of the 
costs of granting a lease of a lunatic’s estate, 
between the estate A the lessee. — Re Norfolk 
(Duchess), Ex p. Prickjctt (1818), 3 Swan. 130 ; 
36 E. R.801,L. C. 

1124. Between tenant for life & remainder- 

man.] — A rule, that the obligation of the tenant for 
life of property subject to fines for renewal, is 
satisfied by keeping down the interest only of the 
amount necessary to be paid for the renewal, 
would be unjust iiSf the tenant for life survived the 
first ceetui epie vie, A a second renewal was necessary 
in his lifetime, for then the tenant for life would 
have had the whole benefit of the first renewal ; A 
the rule therefore is, that the tenant for life is 
bound, not only to bear the interest of the sum pidd 
for the renewal, but to contribute towards the 
payment of such sum. 

A rule, which attributed one-third of the expense 
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of renew^ to the tenant for life, & two-tliirds to 
p^ies in remainder, would not remove the 
injustice ; ^ therefore the ct. holds that the amount 
of contributions of the tenant for life & remainder- 
man are to be determined by the amount of the 
benefit which they respectively derive from the 
renewal. — H udlbjston v, Whei 4 PDAxe (1852), 9 
Hare, 776 ; 68 E, R. 729. 

jB, For What Costa Lessee Liable, 

1125. Cost of counterpwt.l — In a wntten agree- 
ment for a lease, it was stipulated that if the tenant 
shall be desirous, to take a lease of the premises, 
‘‘ he, the landlord, will at the loquest & costs 
of the tenant grant A; execute to him a lease 
thereof ” : — ILeM : upon this agreement tlie 
tenant was not bound to pay for tlie counterpart 
of the lease, although the lease was to contain 
covenants to be performed by the tenant ; & if 
the landlord required a counterpart, he must be 
at the expense of it himself. — J ennings r. Major 
(1837), 8 C. & P. 61, N. P. 

Annoiatians : — Refd. Jir Gray, (1001] 1 <'h. 230. Mentd. 

Thoriit^a c. JonyuH (IblO), 1 Man. ic G. 166. 

1126. — — ."i — In estimating the costs properly 
payable by the lessee to the lessor’s solr., tJie cost 
of the counterpart or duplicate agreement must 
be deducted imm the scale fee when ascertained. 
—lie Negus. (18951 1 Ch. 73 ; 64 L. J. Ph. 79 ; 
71 L. T. 716 ; 43 W. H. 68 ; 39 Sol. Jo. 29 ; 13 
R. 85. 

Antwtntkms : — Consd. Hr (»ray, (1001) 1 <3i. 230. Mentd. 

Hr M'Garol (1807), 4.5 W. U. 321 ; Hr Longbothani. 

[1901] 2 rh. 152 ; He Cohen & Cohen, (10051 2 Ch. 137. 

1127. Costs of concurring party.] — A lease was 

about to be granted to pltf., to wliich it was 
necessary that C. should be a cf>nlirniing party 
Tlie attorney of the proposed lessors applied to 
him for that purpose, deft., as C.’s attorney, 
answered the application, reciuiring certain docu- 
ments to be furnished, etc. : for which business 
deft, had a claim on (’. It was ultimately 
agreed that (’. should concur in the lease, on 
the terms, as deft, contended, that all the piist 
costs, as well as those to be occasioned by 
bis joining in the lease, should be paid by the 
trustees ; as pltf. contended, that the latter <’<)sts 
only should be paid. The lease, having been 
engrossed executed by the lessoi's, was sent t<> 
deft, to procure P.’s execution ; deft, sent an 
account of his costs against P. to the attorney of 
the lessors, who complained of the amount ; on 
which deft, said, that P. should not execute un- 
less that amount was paid him ; & when C’. had 
executed, refused to deliver up the lease until the 
whole amount was paid. The attorney of the 
lessors, after tendering a smaller sum to deft., 
paid him the larger sum under protest, for jiltf., 
to obtain possession of the Icjase : — Held : an action 
to recover back the overplus was rightly brought 
by pltf. against deft., although the latter merely 
acted as C.’s attorney ; & such action was main- 
tainable. — S mith r. Sleap (1844), 12 M. Ac W. 
685 ; 162 E. R. 1332. , „ . 

Annalaiion : — Mentd. Wakefield tr. Newbon (1844), 0 Q. B. 

27«. 

1128. .] — On taking a lease from a leswjr 

& concurring parties represented by separate 
solrs., bbe lessee, in the absence of agreement ex- 

f »res8 or implied, is only liable for one set of costs, 
f the lessor’s solr. includes the costs of the con- 
curring parties’ solrs. in his own bill, & more than 
one-sixth is taxed off the total amount, he must 
pay the costs of taxation, although less than one- 
sixth is taxed off his own costs . — He Fletqher & 
DrsON. [1903] 2 Ch. 688 ; 72 L. J. Ch, 791 ; 89 
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L. T. 473 ; 52 W. B. 27 ; 10 T. L. R. 082 j 47 
Sol. Jo. 709. 

1129. Costs of inventory of fixtures.] — Iiessee of 
a house & fixtures agreed to pay the expense of 
preparing the agreement : — Held : he was liable 
to pay the costs of preparing, Sl of copies of an 
inventory of the fixtures referred to by toe agree- 
ment . — He Thomas (1844), 8 Btmv. 146 ; 4 L. T. 
O. 8. 130A. ; 50 E. R. 58. 

1130. Surveyors’ fees.]— (1) Counsels’ & (2) sur- 
veyoi*s* fees for advising on title etc., not allowed 
as part of the coshs of a h‘as<». — IjOi'K v, EuHZK 
(1865), 19 C. U. N. H. 96 ; 6 New Uep. 340 ; 34 
L. J. P. V, 201 ; 12 L, T. 731 ; 11 Jur. N. 8. 726 ; 
13 W. R. 971 ; 144 E. H. 722 ; on appeal (1866), 
L. R. 1 P. P. 441, Ex. Ph. 

Antu^-aiionji : — .Is to (1) Dbid. He Gray, (1901) 1 (’h. 239. 
(Inu-rtillu, Mentd. Wall r. City of London lloal l^roiKirty 
(’'o. (1871), 30 \j. T, 53; Wlipwll r. Hobool f«»r liidliront 
Hlind (1882). 8 g. H. 1). 357 ; Wallin r. llaiub, (1893J 2 
('ll. 75 ; GroHVonor Hold Co. r. Ifanilltou, (1894] 2 O. H. 
836. 

1131. Fees of conveyancing counsel.] - Loc k v. 

Furze, No. 1130, ante. 

1132. Where reasonably employed.] — 

(1) lA*H8(‘es having obtained the usual thini party 
t>rder t-o tax the lessor’s solr.’s bill of costs iu the 
pivparation of a mining least*, took objection to 
tJie allowanci* by the taxing master of certain 
itoms for charges for negotiations leading up to 
the lease, A in particnbir for fees paid t/O a mining 
engineer who had been consult etl on behalf of tlie 
lessor, A: for vai’ious correspondence with him. 
On a summons to review this taxation; Held: 
the third party order to tax obtained by the 
lessees did not alter the nature or enlarge the scone 
of th<*ir liability, ufxin the existence of wliich trie 
order to tax was based ; but ev(*n on a third party 
taxation tin* ct. was bound to look at the natuix^ 
of the items, A to (onsidiM’ wh(‘th<*r, apart from the 
ord(*r, apjicf. was under any liahilily t-o pay 
them ; A: lie* bill must th(*refore b(i refernsl back 
to the* faxing mast<*r to re\ ise his taxation. 

(2) In a case where tja* aid of a skilful con- 
veyancer ih reasonably rcMjuired in settling Die 
draft Jeas(‘, I think the h*ss(*e ought to be liable 
to pay his fees (PozENs-JlAnny, ,1.). 

(3) On principle the lessee must be held to Jiave 
imjilhidly contracted to ind(*mnify the h*HHor 
ugaiiist (‘X [lenses [iroperly incurred in [)re}>aring 
the J(*ase {Pozknm-1 Iardy, J.). He Pray, fl9()l| 
1 Ch. 239 ; 70 E. J. Ph. 133 ; Hi L, T. 24 ; 49 
W. K. 298 ; 45 Hoi. Jo, 139. 

AKtttfltiiUfns : ,Ih to (3) Consd. Hi FlcU'lier Sc Dyson, (19031 
2 ('ll. 688. Refd. /fr MoHtyn Sc Klt/j^lminonH (1903), 19 
T. L. K. JOl. (H'MruHu, Mentd. Hr lioalu (1904), 49 Hoi. 
.lo. .51; Hi iBaiglMdlmin, (I904J 2 Ch, 1.52; He (;ohon 
Sc (^oben. (J9051 2 ( 'h. 137. 

1133. Reports by mining engineer.] —ife (iRAY» 
N<». J 132, nude, 

1134. Costs occasioned by state of lessor’s title.] — 

Where a person bound by a covenant t<i renew a 
lease if require<l, ‘‘ at the costs Az; charges in ail 
things ” of toe subseiiuently devised too 

land in strict setthjmont Ho died pending the 
arrangements for a renewal, leaving the flret 
person entitled to an estate of inheritanco under 
bis will an infant, so that it was necessary to In- 
stitute a suit in Pliancery to obtain a renewal of 
the lease : — Held : the costs of the suit must be 
paid out of the estate of the covenantor, because 
it had been rendered necessary by his own act 
done subsequently to entering into the (Rivenant. 
— Wortham v, Dacre (Lord) (1856), 2 K. As J. 
437 ; 27 L. T. O. 8. 03 ; 4 W. R. 451 ; 69 B. R, 
853. 

AnnolrdioM : — ^Diftd. M<B»tyii r, FitzuimmonJ?, [1903] 1 K. H, 
349. Bsid. Crecwwolt v. llainos (1861). 8 Jur. N. .'8. 208 ; 
Murdin e. PaUty (1803). 1 New Hop. .506. 
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Sect, 4 . — Execution and completion : Sub-seci, 5, B, 
Sect, 5 1 Sub-sects, 1,2 <fc3> Sect, 6.] 

1185. Costs of investigating title of applicant for 
renewal J — A perpetually renewable lease granted 
by the City Corpn. contained a covenant that the 
lessors would make the renewals “ at the request 
costs & charges of the lessee.” The lessors, in- 
curred certain costs in investigating the title of 
appcts. for a renewal & those were disallowed on 
a taxation: — Held: (1) the words of the cove- 
nant meant that the lessors were to be at no cost 
& therefore the lessors were entitled to the costs 
in question which were reasonably & necessarily 
incurred in such investigation of title ; (2) such 
costs were not covered by the scale fee charge 
‘‘ for preparing settling & completing lease & 
counterpart ” under the general order macde under 
Solicitors’ Remuneration Act, 1881 (c. 44). — Re 
Baylis, [1907] 2 Ch. 54 ; 70 L. J, Ch. 358 ; 96 
L. T. 812. 

1136. Costs Of unreasonable objections by lessor.] 

— A lease contained a covenant by the lessor to 
grant a further lease, & a stipulation that the lease 
should be prepared by the lessor’s solr. The 
lessor’s solr. raised various untenable objections, 
& put the lessee to considerable expense. The 
lessee required the lessor to pay the costs occasioned 
thereby, & threatened to lile a bill for specific per- 
formance of the covenant. The lessor then wrote, 
withdrawing all his objections, but refused to pay 
the costs occasioned by them. IMtf. filed his bill 
the day after : — Held : doft.’s solr. was bound to 
prepare a propei* lease, &- deft, was ordered to pay 
the costs of the suit, & of the dispute occasioned 
by deft. — M appin v, Havohy (1809), 20 L. T. 777, 

C, Solicitors' Remuneration. 

See SOLICITOKS. 


Sect. 5.-- CUSTODY OF LEASE AND COUNTER- 
PART. 

Hub-hect. 1. — During Tenancy. 

1137. Lease belongs to lessee — Counterpart to 
lessor.) — llAix v. Bal^, No. 1139, post. 


Sub-sect. 2. — On Determination of 
Tenancy. 

1138. Right of lessee to custody.] — K. v. North 
Bkdburn (Inhabitants) (1784), Cald. Mag. Cas. 
452. 

nfu>taiwns :~~-Comd. Hull r. Ball (1841), 3 Scutt, N. U. 

577. Mentd. H. r. Minworth (1802), 2 KuHt, 1 01). 

1139 , Covenants unperformed by lessor.] — 

In trover for an expired leaac, by lessor, the lease, 
or counterpart executed by the lessor, not being 
produced by deft., upon notice : — Held : after the 
expiration of a lease, containing covenants by the 
hjssor, the lessor is not entitled to the possession 
of the indenture as against the lessee. 

The instrument for which tliis action is brought, 
was executed by nltf. for the use & security of the 
lessee, & was delivered to him absolutely ; the 
lessee at the same time executing A; delivering, 
in like manner, a counterpart to pltf. The prirnd 
facie inference to be drawn from this state of 
facts is that the property in the indenture of lease 
belongs to the lessee, &, in the counterpart-, to 
the lessor. . . . The right of the lessee to hold the 


indenture of lease, does not cease immediately on 
the expiration of the term, as he may still ^ve 
occasion to use it in an action of covenant against 
his lessor (Tindax., C.J.). — Hall v. Ball (1841), 
3 Man. & O. 242 ; 3 Scott, N. R. 677 ; 10 L. J. 
C. P. 285 ; 133 E. K. 1133. 

Annotaiiona : — FoUd. Elworthy v. Sandford (1864), 3 H. 

& C. 330. BMd. Knight v. Williams, 11901 J 1 Ch. 256. 

Mentd. R. t?. Hinckley Overseers (1863), 3 B. & 8. 885. 

1140. Void lease.] — ^A bill for the delivery up 

of a void lease may not be demurrable, although it 
may appear from the statements in the bill that 
the lease is void on the face of it. — Molbsworth 
V, Howard (1845). 2 Coll. 145 ; 9 Jur. 837 ; 03 
E. R. 674. 

1141. Forfeiture of lease.] — To detinue, by 

an administrator, for a title-deed whereby deft, 
demised land & premises to the intestate for an 
unexpired term of fourteen years, deft, pleaded 
that the deed was a farming lease, at a yearly 
rent, with various farming covenants, & that after 
the death of the intestate, & upon grant of adminis- 
tration, deft., pursuant to the terms of the lease, 
re-entered, for breach of covenants, & thereupon 
the title-deed became the deft.’s title-deed, & the 
lessee ceased to have any interest in it : — Held : 
the plea was no answer to the action, & pltf. was 
entitled to the deed. 

It is a common application at chambers on the 
part of lessors for a copy of the lease in the posses- 
sion of the lessee A tlie order is frequently made 
on the ground that the lessee is a trustee for the 
lessor (Martin, B.).- -Elworthy v. Sandford 
(1864), 3 H. A C. 330 ; 34 L. .1. Ex. 42 ; 10 1.. T. 
054 ; 12 W. K. 1008 ; 150 E. li. 558 ; sub nom. 
Elworthy v. Hkweti'. 4 New Rep. 371. 

AnnoUitUm : Re!d. Kiiight v. Williams, I1901J 1 (’h. 256. 

1142 . Surrender of term dc grant of new 

term.] — On the surrender of a term & the grant of 
a longer term to the same lessee, the lessee is 
entitled to retain thr^ original lease. — Knight v. 
Williams, [1901] 1 Ch. 256 ; 70 L. J. Oh. 92 ; 83 
L. T. 730 ; 49 W. K. 427 ; 45 Sol. Jo. 164. 

1143. Right of lessor to custody.] -^T he muni- 
ment chest of the lessor & his assigns is the proper 
custody of an expired term. — l^AXTON v. Dare 
( 1829),* 10 B. & O. 17 ; 5 Man. & By. K. B. 1 ; 
8 L. J. O. 8. K. B. 98 ; 109 E. R. 357. 

Atin'Aaiiims : — Expld. Hall w Ball (18 41), 3 Man. & G. 242. 

Consd. Doe cl. Shrewsbury v. KcieliuK (1848), 11 Q. B. 

884. Mentd. Mercer v. Donne (1905), 74 L. J. Ch. 723. 

1144. .] — T. occupied land under one W., 

who was lessee for lives, & paid the rent reserved 
by the lease. The day after the lease expired, 
T. went & obtained the lease from W. & J., who 
claimed no interest in it, & delivered it up tx) the 
lessor, from whom he took a fresh demise of the 
land. The lease was produced from the custody 
of the lessor at the trial ; — Held : it came from the 

g roper custody. — R ees v. Walters (1838), 3 
1. A W. 527 ; 160 E. R. 1254 *, sub nom. Reece 
V. AValters, 1 Horn & II. 110 ; 7 L. J. Ex. 138 ; 
2 Jur. 378. 

AnnoUxiion Doc d. Shrewsburj' v. Keeling (1848), 

11 Q. B. 884. 


SuB-sEtrr. 3 . — Production and Copies. 

Ih*oduction A inspection of documents, generally, 
see Discovery, Vol. XVIII., pp. 95 et seq. 

1145. Whether production ordered.] — The ct. 
will compel a deft, in covenant on a deed which 
he liolds, to produce it to pltf. for the purpose of 
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1146 L If'AcIArr production ordered ,] — Pynn r. Mulun (1854), 6 Ir. Jur. 295. — IR. 
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the cause. It differs not that pltf. seeks for in- 
spection for the purpose of discovering some 
defect in the deed. — K ino r. King (1812), 4 
Taunt. 666 ; 128 E. R, 492. 

-Inno/a/ions Retd. Street v. Brown (1815). 1 Marsh. 610. 
llatcliffo r. BJeasbr (1825). 10 Moore. O. P. 523; Bir- 
mingham, Bristol &: Thames Junction By. r. White (1S41 ), 
1 Q. B. 282. 

J-^Esiates were demised to trustees 
for a term of ninety-nine years, in trust, to permit 
the wife of the lessor, or such persons as she should 
by will appoint, to receive the rents thereof during 
the term. The fee simple was afterwords pur- 
chased, subject to the term, deft, took an assign- 
ment of it from the wife & the trustees. The vdfe, 
as was alleged, by her will bequeathed the estate 
to pltf. ; but the will & the title of pltf. under the 
will were not admitted by deft. ; who, however, 
acknowledged that he had in his possession the 
original demise, ^ also th(» ind(*ntupe of assignment, 
the abstract of which latt4*r deed he set forth in 
his answer: — Held: under the circiimstanet^s, 
pltf. was not entitled to the production of any of 
the deeds. — (I lovkh r. Haix (1848), 2 J*h. 481 ; 
17 L. J. Ch. 219 ; 10 1.. T. O. S. :A1 ; 41 K. U. 
1030, L, C. 

Annotaium • Refd. A -(J. v Thompson (18P>), 8 166 

1147. Whether inspection & copy ordered— No 
counterpart available.] — I'pon an ahldavat, that no 
copy or counterpart of a lease on w}ii(‘h pltf. had 
8ii(*(l was in the possc‘8sion or power of pltf., & 
that the attorney who drew the lease k counter- 
part had absconded, the* et. refu8<*d to order deft., 
who was in posHCssion of the h*a8(‘, t/o p(‘rmit a 
copy of it to be takim.— Poutmohe (Loud) v. 
CloiUNO (1827), 4 Ring. 152 ; 12 Moore, (’. P. 363 ; 

5 J.. .1. O. S. C. P. 132 ; 130 E. K. 726. 

1148. .] — Wliere two parts of a lease* 

were interchangeably executed, k the* part in the* 
pos8e*ssion of pltf. was lost, the* et. would not 
interfe*re to compel deft, to permit pltf. to inspect 
k take a copy of that part which was in his posses- 
sion,- Woodcock r. Wohtuington (1827), 2 
Y. k 3, 148 E. R, 807. 

1149. ,] — Where a h*ase is in the hanels 

of a tenant, k it appears that no count e'rpart can 
be found, the et. will p<*rmit tlie Iandle)rd Ut in- 
spect k lake a (’oj)y of the lease. — lloK d. e . 

Si.KJHT (18.32), 1 Dowl. 163. 

Anni*iiiUnn Apid. h r ]t. Brt'tU r (1KJ.'»). 1 H«r. A: W 212 

1150. .] A party who holds an agre*<*- 

ment of which there is only one* part, is bonnel to 
giv^e a cop> to the* othe*r side, without imposing 
any terms. An application for a copy of an agr<*<*- 
ment ought to be made to a judge at chambers, 
k not te the full et.— R eid v, ('oi.kmak (1831), 2 
(’r. k M. 456 ; 4 Tyr. 274 ; 3 P. J. Ex. 138 ; 149 
E. II. 839 ; sub noni. Read v. Poleman, 2 Dowl. 
354. 

1151. .1 —Where an agre*eme*nt for a 

lease was in the* hands of an attorney k it wfis 


doubtful whether he acted as attorney for both 
the parties to the agiH'ement in drawing it up 
the ct. allowed one of the parth's to inspect & 
take a copy of it.— iivt: p. Brrtteb (1835), I Uar. 
&W. 212. 

1152. Application by tenant In possession.] 

~Kjectm<*nt for a house. The tenant in posses- 
sion took out a summons to imq)ect two leases. 
No allldavits were used before the judge ; but it 
was stated, for tlie tenant, that he was in posses- 
sion as a lawful occupant of the house, k tliat the 
lessors of pltf., wlio w(‘re owners of the reversions 
expectant on two lc*as(*K, comprising a considerable 
district of which the preinist's wetH^ part, sought to 
iveover on th(* ground that they had a right of 
entry for bix'aehes of eovofumts alleged to be con- 
teined in the leases which the temvnt sought ti» 
inspect. Tlie att/orney for the lessors of pltf., 
without either dt*nying or in terms admitting the 
statement, argued that tlu* judg»* had no authority 
t-o make an order to inspect. The judge made the 
order, on the assumption that the statement, 
not being disputed, was admit t'(*d l-o be true in 
fact. On a motion for a rule to set aside* this 
or(h*r : - Held : the onler was pro])erly inaele in 
<‘\eri‘ise of the common law powers of tlu* ct. ; 
the tenant ap]>(*aring, l>y the tacit admissions 
before* the* judge, t-o leave an inteiH'st in the d«*eds 
which he sought to inspeet. l)e»E d. PilUJ) \\ 
Re>F. (1852), I K. A: R. 279 ; 22 P .1. Q. R. 102 ; 
20 P. T. (). S. 126; 17 .liir. 136; 1 W. IP 53; 
118 K. H. 112. 

1153. Ki.weeHTiiY v. Handfobd, Ne>. 

1111, (tide. 


SEe T. 6. CONSTRUCTION OF LEASE 

tSV'c, (jeueralhp Deeds, \N)1. XVI I. , ))p. 212 d 

1154. Additions to deed -Whether construed as 
part thereof -Indorsement.] (« biffin e. Ht\n- 
I HOPE. No. 1291, 

1156. -- - .] An ineh)i*He‘me*nt on a 

ele*e*d afte*!* it has l)eM*n signed by tin* parties, but 
writt/cn at the same time* as the sealing A eie*llvery, 
is part of the elee*el. Pvm itN r. W'AUUiNe.TON 
(1816). 1 Stark. 162, N. J\ 

\viuttn1itm Re!d. Potter r I, B 16 I'.xvh 

1 17 

1156. — - Memorandum.)' A lease was 

made, ri»citing, (hat one of tlu^ h'SHors was an 
original lessf*(* for t fie pTrn of liis natural life, k 
the other a person to uhom he had granted a lease 
h)r a term of years certain, H(*ven of which would 
rt*rnain unexpired on Sept. 29 following the date 
of the lefisi* ; k they then‘hy (h*mis<*d to the lessee 
tlu* pr<*misc*8, hnhenaum fi*om Sept. 29, for k during 
the two Hev(’ral terms ther<*inbefor(» mentioned, 
the rent to be paid to hotli the h‘8sors k tlicir 


1163 i. B hfiher irntprebon ntpj/ 
orderrdA— OauDos r. Mrneiiv (1H5.'{). 
5 Ir. Jur. 231 —IR. 

PART III. SECT. 6. 

11541. AddUums to deed — Wtiether 
construed as part thereof— JndrjrseinerU.} 
— Mkhr r. McNab (lf‘94), 24 O. H. 
653.— CAN. 

1166 L Memorandum.)— 

Kaatz r. White (IK68), 19 C. P. 36.— 

CAN. 

p. Aceordino to inlentum. of pftriiea.] 
— Lawton u. Heed (1673), 1 Pu^. 329. 

—CAN. 

q. .1 — Forme r.SovEBF.EN (1887), 

14 A. R, 482.— CAN. 

r. .1 — ^Acorv r. Hiu. (1901), 31 


N. H. K. 56K. -CAN. 

t. .] — Sr. (^\TIIKRINKS HY- 

DRArLic C'o., Lti>. r. K. (1916), 13 
Kxch. C. IL 76.- CAN. 

A. .j~'Woon r. Hau.voerh 

(1912), 21 W. P. B. 195, 3 D. L. It. 
342— CAN. 

b. .} — Mavckacturkimj Line In- 

SI’HANCK Co. 1 *. SWI.NXKY, 119251 2 
IK L. R. 563.— CAN. 

0 .]~PoHT r. Lanoelt.. I1925J 

4 1). L. U. 90. -CAN. 

d. Meaning of words—** Repairs **J 
- -LiZAUr. WIU.UMHO.N (I8H6), 7 N. H. 
W. L. R. (L.) 98 ; 2 N. H. W. W. X 
61.— AUS. 

Forthwith.**] — Mkascrks 


V. MrFAOYKV (1910), 11 r. h. R. 723. 
--AUS. 

f. “ fjfase.*’] - - Tho word 

** lc<aMn," (lifTerJiig fnim " ariaiit '* or 
“ demlw," irnpHoM no I'onlract for 
otilry Sc f|uiot Boss v. 

Maksinoi}KRI> (1862), 12 C. P. 02. — 
CAN. 

m »• Demised premises ’*] — 

IJ^ : the words “ d«ml»*od firoiiiiiMMi " 
r<*f«rr»?d only to the huildiitu let Itfwlf, 
Sc not to tho InteroMi in the lane w'hieh 
poMHod hy ttio loaeo. — James v. 
U KKKrE (1896). 26 O. 11. 489.— CAN, 

♦« RuUdings dt erteiions,**] 

"A covenant In a ioaee (o pay ** for 
Sc erect lout* " on the demined 
cover)* (Si IncliideH fixtures Sc 
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Sect. 6, — ComtruHion of lease.] 

respective exors., if the lessee should so long live, 
& the term & estate of the original lessee should 
so long continue. Under the lease there was sub- 
scribed a memorandum, providing that the rent 
reserved should be paid during the first seven 
years to the intermediate lessee, & afterwards to 
the original lessee, during the term of tliirty years, 
if his interest should so long continue ; & that the 
new lessee, his exors., adimnistrators, & assigns, 
should & might have liberty to quit a part of the 
premises demised at any time during the term, 
upon giving twelve months’ notice : — Held : the 
lease & the memorandum must be taken together, 
& construed as one entire instrument, & the in- 
tention of the parties expressed in the latter so 
controlled the former part of it, as to extend the 
habendum beyond the term of the life of the 
lessee, giving him a lease for thirty-seven years, 
determinable on the death of the lessor. — Weak 
d. Taylor v. Kscott (1821), 9 Price, 595 ; 147 
E. R. 193. 

1157, .] — A farming lease con- 

tained an agreement to refer to arbitration all 
matters in dispute “ touching these presents, 
or any clause, matter, or tiling herein contained, 
or the construction hereof, or anything to bo done 
under the covenants or agreements herein con- 
tained, or any matter in any way connected with 
these presents, or the operation hereof, or the 
rights, duties, liabilities of either party in connec- 
tion with the premises. By a supplemental deed 
of even date, which contained no arbitration 
clause, the lessor reh'ased the lessee from the 
observance of certain of the restrictive covenants 
in tlie lease. The assignees of the lessor liaving 
brouglit ejectment for alleged breaches of cove- 
nant, deft, moved for a stay of proceedings & that 
the matter might be referred ; — Held : the lease 
A supplemental decid must be read A construed 
as one instrument, <&:, tlierofore, although the 
alleged breaches arose under the supplemental 
deed, the mattt*rs in dispute came within the 
arbitration clause, Sc would be left to tlie decision 
of the arbitrator. — Wade-Gkuy v. Morrison 
(1877), 37 L. T. 270. 

: — Retd. Tiirjiork r ^arloilh C^i. E. 

J—Sce, also, Ueedr, Vol. XVII., 

p. 220, Nos. 402-405. 

1168. According to intention of parties — Ascer- 
tainment of intention — Words obiiterated in lease.] 

—Strickland v. Maxwell, No. 1103, post. 

1159. Circumstances at particular 

dates.] — Deft. B. had granted to G. separate 
leases of four plots of land fronting on H. road & 
four houses whicli liad been erected thereon by 
G, under a building agreement. The plan on 
each lease, wdiich was made part of the description, 
showed a row of twelve plots with houses thereon 
fronting on 11. road, including the house demised 
whicli alone was coloured, & a strip of land coloured 
brown running past the back of all the plots to 
E. road. The position of this strip on the plan 
suggested that it was intended to give access to 


I back of the plots, but there was no words on 
j^he plan expressing such an intention. This strip 
of land was included in the building agreement 
but not in the leases. The leases were executed 
in May, 1903, & then bore no date except the year 
1903, but the dates Jrily 27, 28, 29, 30, 1904, re- 
spectively, were afterwards inserted by agreement 
between the parties. At the latter dates the 
houses had been completely erected & surrounded 
with a fence in which gates or openings had been 
made in the back fences giving access to & from 
he brown strip. This strip, which belonged to 
B., had never been fenced or marked off from the 
rest of B.’s land. Pltf. was a mtgee. of G. who 
had entered into possession & claimed a right of 
way over the brown strip : — Held : the alteration 
of the leases did not make them void, but B. was 
estopped from denying that all the leases were 
executed at the dates inserted in them with his 
consent ; the circumstances existing at those 
dates could be looked at in construing the lease 
& plan ; & an implied right of way over the 
brown strip was granted by the leases to the 
lessee Sc those claiming under him. — Rudd v. 
Bowler, [1912] 2 Ch. (50 ; 81 L. J. Ch. 277 ; 105 
L. T. 8(54. 

ArmoiaiimiB : — Consd. Harifeford v. Jago, [1921] 1 Ch. 322. 

Re!d. Cory v. Davitw?, [1923] 2 Ch. 95. 

.] — See, also, Deeds, Vol. XVII., 

pp. 255-259, Nos. (583-712. 

.] — See, generally. Deeds, Vol. XVII., 

pp. 249-259, Nos. (532-712. 

1160 . Meaning of words — Construed according 
to ordinary meaning — Contrary interpretation by 
parties.] — By deed in 1854 H. agreed to grant to 
a railway co, a way-leave Sc right to make railways 
through his land for the term of 1,000 years, the 
co. paying 11. a specified rent on coal carried over 
“ any part of the railways comprehended in ” a 
bill which afterwards became the co.’s special 
Act of 1854 Sc which should be shipped at Port B. 
The railways were constructed Sc for more than 
forty years rent was paid by the co. for coal 
carried over the railways, & shipped at Port B., 
when the coal passed over H.’s land, no rent being 
paid or claimed for coal carried over the railways 
Sc shipped at Port B. but not passing over H.’s 
land, in an action brought by H.’s successor 
against the co, : — Held : the words in the deed 
were plain & unambiguous ; the fact that the 
p^ies had interpreted the words in a sense 
different from that which the words themselves 
plainly bore could not affect the construction ; 
the co. were liable to pay the rent upon coal con- 
veyed over any part of the railways comprehended 
in the special Act & shipped at Port B., although 
it did not pass over H.’s land, Sc pltf. was entitled 
to an account for the six years prior to the issue 
of the writ. — North Eastern Ry. Co. v. Hastings 
(Lord), [1900] A. C. 260 ; 69 L. J. Ch. 516 ; 82 
L. T. 429 ; 16 T. L. R. 325, H. I.. ; affg. S. C. 
sub nom. Hastings (Lord) v. North Eastern 
Ry. Co., [1899] 1 Ch. 656, 0. A. 

Anru^ionfl : — Be!d. BrowTi v. Peto, [1900] 2 Q. B. 653; 

A.-G. V. Tamworth R. D. C. (1901), 86 L. T. 190 ; Van 

Diemen ‘8 Laud Co. v. Table Cape Marine Board, [1906] 

A. C. 92 ; Eokertiley r. Wigran Coal & Iron Co. (1910), 


inacblnory wliich would have been 
flxturog but lor 58 Viet. o. 26, 8. 2. — 
Re Bhantpohd Klkotrio 8c Powkr 
Co. 6c Draper (1896), 28 O. R. iO ; 
affd. (1897), U A. R, 301.— GAN, 

k. ,] — Gordon v. St. 

John Corpn., Quinlan 8c Gordon v. 
St. John Corpn. (1911), 10 K. L. R. 
437 ; 40 N. B. R. 641.AjaN. 

L ** CrotmUtnds.'*] — Bucknau. 

V. BnrriaaCANAmAN Power O o.(i9i2), 


23 O. W. R. 155 ; 4 O. W. N. 164 ; 6 
D. L. R. 574 ; 3 O, W. N. 1138.— CAN. 

m. ** Jmjsr'ovements, aUtra- 

tiona fixtures.**] — Held : the words 
** improvements, alterations Sc fix- 
tures *’ referred to alterations to the 
building as provided for in the lease. — 
Burns <P.) Sc Co., Ltd. v. Godson, 
[1917] 3 W. W. R, 966,— €AN, 

n. “ ExpiraiUn^ of tenancy.**} — 


In a lease the words “ expiration of 
the tenancy ** mean the termination 
of the tenimoy, whether upon the 
effluxion of time, upon de&ult, or 
upon forfeiture. — Bennett A Tatham 
V. Koovabjke 8c Kasaw (1906), 27 
N, L. R. 110.— S. AF. 

o. Notice of intention io continue.} 
— Shipman v. Grant (1862), 12 C. P. 
395.— CAN. 

p. Covenant for payment of lores.] 
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L. T. 291 ; Hoxie BLonsf & ChlnA Om Co. «?. Glen flftllL 


**v *#. ±. o9if i w»i.cocua V, 

Protectorate, 11919] A. C. 533. 

Indicative of tlme.]~-See Time. 

.] — See, generally. Deeds, Vol. XVII., 

pp. 264-271, Nos. 773-873. 

Deseriptlon of property — Falsa demonstratio non 
nooet-l— ASee, generally. Deeds, Vol. XVII., pp, 
277-282, Nos. 917-950 ; Part VII., Sect. 1, 
post. 

Verba fortius accipiuntur contra proferentem.] — 

See Deeds, Vol. XVII., pp. 290-295, Nos. 1016- 
1087. 


1161 . Evidence of custom dc usage to control 
lease — Usage of brick trade.] — A. agrei^d to let, & 
B. agreed to lure, a piece of land containing about 
fifteen acres, at an annual siu'face rent, B. to use 
the land for the purpose of making bricks, ^ to 
pay to A., his exors. etc. 3». per thousand on the 
(mantity made, the quantity made to be not less 
than four million annually ; the ground not to be 
excavated beyond the death of eight feet, with- 
out the special permission of A. in MTiting. A 
portion of the land being required by a railway 
CO.. B.’s claim for compensation in respect of his 
estate & interest in the land so requin^d, & for 
deterioration to the residue, was inferred to 
arbitration, under Lands ('lauses Consolidation 
Act, 1845 (c. 18). The umpire, by his award, 
found that the interest of B. under the above 
agreement was that of merely a tenant from year 
to year ; & he assessed the compensiition upon 
that basis : — Held : the construction put by the 
umpire upon the agrc‘ement was corn*ct ; <fe evi- 
dence tending to show that by the (‘ustom of the 
brickmaking trade, brick land is nev(‘r hired from 
year to year, was pixijperly rejected. Qu, : as 
to the power of the ct. to interfere, even if the 
decision of the umpire had been wrong , — Ite 
Stroud & East & West India Docks Birming- 
ham Junction Uy. Co. (1849), 8 C. B. 502 ; 19 
L. J. C. P. 117 ; 137 E. R. 604 ; evib nom. Stroud 
V. East & West India Dock & Birmingham 
Junction Ry. Co., 14 L. T. O. H. 291. 

.] — See, generally, Custom & UbAOKS, Vol. 

XVII., pp. 3 et seq. 

1162. Admissibility of extrlnsio evidence.] — 

ViLLiERs V. Skelton (1905), 49 Sol. Jo. 201, 

D. C. 

-.] — See, further. Deeds, Vol. XV 11., pp. 
302-348, Nos. 1144-1588. 

1163. Correction of errors by Intrinsic evidence — 
Rejection, supply dc transposition of words & 
clauses — Rejection.] — An instrument of demise 
was produced in evidence, by which tJie plaintifT 
agreed to let, etc. for the term of one year, fully 
to be complete & ended. Most of the subsequent 
stipulations in the lease were wholly inapplicable' 
to a tenancy for a year, A many of them appear<*d 
applicable only to a tenancy determinable by a 
notice to quit. The document appeared on the 
face of it to have originally contained words 
creating a tenancy from year to year, which were 
struck out, & the above words as to the term for 
one year only remainecl : — Held : the words 
struck out might be looked at to show what the 
intention of the parties was ; the tenancy was for 


a single year ordy ; ,, ^ , 

such a tenancy niust be considered as expunged, 
or as only applicable in case the tenancy should 
continue. 

The habendum is the pmpor place to look to fur 
the purpose of ascortaiumg what periods the 
parties liad in iheir contemplation in making a 
lease, because it is generally the ollice of that part 
of the deed to iix the time during which the lessor 
gr^tsthat the lessee shall enjoy the demised pre- 
mises. 1 agree that you may look at other parts 
of the instrument, A that, if you can see clearly 
that it must have been th(' intention of the parties 
that the lease should endure for a k>nger period 
of time than the habendum speciHes, tlie other 

C arts of the h*aso may control the habendum; 

ut then it must he clear fi*om those other paiLs 
of the lease, that it could not have been the in- 
tention of the pai*ti(‘S timt th(^ habendum should 
operate according to the words (Baylky, IL). 
Strickland r. Maxwell (1834), 2 (V. A M. 539 ; 
1 Tyr. 316 ; 3 L. J. Ex. 161 ; 119 E. R. 875. 

1104 ^ __ — Supply.] — Whei ‘0 a material 

word appeal’s to have been h'ft out of a l(*aHt^ by 
mistake, A other words cannot have their proper 
efTecl unless il be inti*o(!uco(l, the lease may bo 
constioiod fiH if it had been insoi’teil, though the 
particular ])assiige where it ought to stand conveys 
a suHlciently distinct meaning wilhoiit it. - 
Wight v. Dicksons (1813), I Dow, 111 ; 3 E. U. 
651, Jl. L. 

.tututtfUtonn * Retd. StrhkliMMl r. Maxwell (1834). 2 Cr. A 
M. 53U. Mentd. Hall Hohh (IHM). 1 Ihm, 201. 

— ,j — See, also, Deeds, Vol. XVII., 

pp. 319 356, Nos. 1602 1667. 

Recltab.] —iSVe Deeds, Vk)l. XVII., pp. 362- 
369, Nos. 1737 1806. 

Date.] -See Deeds, \'o 1. X\T1., pj). 35S, 359, 
Nos. 1679-1701. 

1165. Habendum— Variance between habendum 
& reddendum- Habendum prevails.] — Mchc 
V. Llark, No. 1060, (Dife. 

,) — See, also. Deeds, Vol. XVII., 

I>. 389, Nos. 1981, 1982. 

1100 . Whether controlled by other parts of 

lease — Intention of parties.]— H trh k land c. Max- 
WKix, No. 1163, ante. 

1167. — .j — D('mise to “ il. T., Imu* 

heirs A /msigns, to hold to the said if. T. A Jier 
assigns f<ir A during the natural life of <>. : 

Held: (1) the habendum could n<d be rejt'cted 
altogether, as the effect would be to giv<‘ to 11. 
an estate in fee contrary t/O tlie intention, & the 
oOlce of the habendum being to qualify A (explain 
the premises, provided it he not conlraclictory, 
the woi’ds of the habendum “ for A during the 
natural life of (i. T.” must b(‘ let in to qualify the 
rnf'aning f>f the word “ Ih'IT’s ” in (ho premises, 
so as Uy make the pem>n designated take as 
special occupant, A not as heir by descent ; (2) but, 
as under the words heirs A assigns ” in the pre- 
miscc/ there would be a special occupant, whereas 
under the words “ assigns in the hidyendum there 
would not, this part of the habendum wna con- 
tradictory to the premises, A must be rejected. 

The proper office of the habendum being to limit, 


— Macnauohton V. Wioa (1874), 35 
U. C. R. 111.— CAH. 

A. CoioeHoni to build rebuild ] — 
Emmktt 9. Quinn (1882), 7 A. R. 306. 
—QAM. 


r. LeenUnif eouri ogainMt one- 
tided offreeameni.] — Held: a oertaln 
lease Bhoald be so construed as to 
tbo lessee, as well os the lessor, a right 


of renewal. — M acuonkix v. Daviks 
(1913), 23 O. W. K. 778 : 4 O. W. N 
620 ; 9 D. L. R. 24,— CAN. 


t. Lease of part of buUding-- 
Access to bcUh-room .} — Ai.lrn r, John- 
STO.v (1913), 25 W. L. H. 32.'i : 5 
W. W. li. 85; 13 D. L. R. 160.-~CAN. 


a. AdmistihilUy of jyarol etddence.) 
— Parol eridenoe H not admissible n> 


prove that the n^al Intention of the 
parties was to penult a mining lease 
to it'tnaln oulstanding. — G ukio e. 
Fbakco-Canapian MoirroAOic Co. 
(1916), 34 W. L. R, 1102.— CAN. 


Austin (ibStO/, 
I), L. R. 663; 

CAN, 


1 — Tajujilyn (O.), Lti>. 
48 O. h. Il 


18 O. W. 


9 . 

97: 54 
N. 357.— 


e. limntihU jrords. J—Fkthkhston 


456 


Landlord and Tenant. 


Sect, C . — Corudruciion of lease. Sect, 7 : Sub-sect, 
ly A, <Sc B, ; suh-sed, 2, A,] 

explain or qualify the words in the premises, pro- 
vided it be not contradictory or repugnant to them 
(Lord Denman, C.J.). — Doe d. Timmis v, Steele 
(1843), 4 Q, B, 063 ; 3 Gal. & Dav. 622 ; 12 L. J. 
Q. B. 272 ; 7 Jur. 656 ; 114 E. R. 1048. 

.innotaiion .—'EM, PlilUlpa v. Ball (1859), 6 C. B. N. S. 
811. 

.] — See, generally^ Deeds, Vol. XVII., 

pp. 385-380, Nos. 1931-1982. 

Covenants.] — See Part XI., post. 

Option to purchase.] — See Sect. 12, sub-sect. 1, 
post. 

Option to renew.] — See Part IX., Sect. 2, post. 
Option to determine.] — See Part XXIV., Sect. 5, 
post. 


Sect, 7.^0NCURRENT AND FUTURE LEASES. 

Sub-sect. 1. — Concurrent Leases. 

A, By Deed, 

See, now, Law of Propeiiy Act, 1925 (c. 20)» 
8.149(1), (2). 

1168. Lease valid.] — A lease made to one before 
the expiration of a former lease, though great 
question among judges, yet determined to be a 
good lease. — Barton v, Mawd (1583), Toth. 127 : 
21 E. R. 144. 

1169. Effect of grant — Whether reversion passes.] 

— Rawlyns’s Case (1687), 4 Co. Rep. 52 a; 
Gouldsb. 89, 93; Jenk. 254 ; 4 Leon. 116; 76 
E. R. 1007. 


^Annotations :-~ConBd, Doe d. (’hriHtniaH v. Oliver (1829), 10 
B. Ac C. 181 ; KdwardH v, 'WIekwar (1806), L. R. 1 Eq. 
403. Refd. Lampet’w Case (1012), 10 Co, Rep. 40 b, 


Huo. jEbQia. AiampeL « i. aRo 10 Co, Rep. 40 b, 

(1065), O. BrldR. 122 ; Sturgeon v. Wingfield 
(1840), 15 M. 8c W. 224. Mentd. Blaekaiiiorc’fl ('nse (1010), 
8 Co, Rep. 150, a ; SlmpHon v. Jackaon (1022), Palm. 29,5 ; 


8 Co, Rep. 150, a ; SlmpHon v. Jackaon (1022), Palm. 29,5 ; 
Foot V. Borklay (1070), 2 Keb. 054 ; llodgkliit r. Tborn* 
binry (1675), troorn. K. U. 417 ; Symonds r. Cudmore 
(1692), 12 Mod. Rep. ,32 ; R, v. Hornby, lUinkerH’ Case 
(1695), 5 Mod. Rep. 29; Palmer r. KKlnn (1728), 2 Ld. 
Uaym. 1550; Magrath v. Hardy (18,38), 6 Hcott, 62/; 
Rowbotham r. Wilwon (1857), 27 L. J. Q, B, 01. 


1170, ,] — A. lets a manor for thirty 

years ; & the next day lets it to another for forty 
years to commence at Michaelmas next after the 
date. This passes a reversionary interest. - 
Paijvier V, Thorpe (1589), Cro. EJiz. 152: 78 
E. R. 410. 


1171. .] — The lessor made a lease to 

R. for twenty years, 6c about a year afterwards 
he made another lease to W. for twenty years ; 
now if there was an attornment to this second 
lease, then it amounts to a grant of the reversion 
of the lessor ; but if no attornment, then it is a 
lease by estoppel ; so where a man makes a lease 
to B. for twenty years, & about a year afterwards 
makes another lease to C. for twenty years, this 
is a lease by estoppel, & the rent is payable for the 
whole term ; but if he enter upon the first lessee, 
& then make a lease to C., who is turned out by 
B., it is no lease by estoppel, but only a future 
interest for the last year. — Holman v. Horb 
(1692), 3 Salk. 163 ; 91 E. R. 747 ; stib nom. 
Gilman v, Hoare, 1 Salk. 275. 

AniuAaiion Consd. Langford v. vSelmes (1857), 3 K. & J. 


the land. Upon his entry he found eight acres 
in the possession of a person entitled under a prior 
lease fiom the lessor, Sc that person kept posses* 
sion of the eight acres, until half a yearns rent 
became due, & excluded the lessee from the enjoy- 
ment during that period, the lessee continuing 
in possession of the remainder. It appeared from 
the dates of & averments in the pleadings, that 
the prior lease was for a term extending beyond 
the duration of the latter lease ; — Held : the latter 
demise was wholly void as to the eight acres ; & 
the rent was not apportionable, & the lessor was 
not entitled to distrain for the whole rent or any 
part of it. 

It is expressly laid down in Barones Ahr,, leases 
(A'.), which is to be considered as the language of 
Lord Chief Baron Gilbert as follows : “ If one make 
a lease to A. for ten years & the same day make a 
parol lease to B. for ten years of the same lands, this 
second lease is absolutely void & can never take effect 
either as a future interesse termini, or as a rever- 
sionary interest, though the first leasee should 
forfeit or otherwise determine his estate, or though 
the first lease were on condition & the condition 
broken within ten years ; neither shall the lessor 
have the rent reserved upon such second lease, 
but, such second lease is absolutely void, as if 
none such had been made.” ... So Sheppard's 
Touchstone, 275 b; “If the second lease be for 
the same or a less time, as, if the first lease be for 
twenty years, the second lease be for twenty 
or for ten years, to begin at the same time, these 
second leases are for the most part void ; but if 
Uie second lease be by fine, deed indented, or poll, 
it may pass the reversion with attornment when 
attornment is necessary, & without if not neces- 
sary. But, if the second lease be by word of 
mouth it is otherwise : ” — “ & if the second lease 
be by fine, or deed indented, then it may work by 
way of estoppel both against the lessor & the 
lessee ; so that, if the first lease happen by any 
means, as, by surrender or otherwise, to deter- 
mine before it be run out, then the second lessee 
shall have it ” (Denman, C.J.). — Neale v, Mac- 
kenzie (1836), 1 M. & W. 747 ; 2 Gale, 174 ; 6 
L. J, Ex. 263 ; 150 E. If. 635, Ex. Ch. ; subsequent 
proceedings (1837), 1 Keen, 474. 

Annotaiiims :~-COTMd, Watbon r. Waiid (1853), 3 Exch. 

335. Refd. Sleujk v. Sharp (1838), 7 L. J. Q. B. 225 ; 

Harris v. Morrloo (1842), 10 M. & W. 260 ; He Moore & 

Hulnio’s Contract (1911), 106 L. T. 330. Mentd. Matthey 

V. (3irliug, [1922] 2 A. C. 180. 

1173, .] — The grantee of part of the 

grantor’s reversionary interest in the whole of the 
property in which a particular estate, as a term 
of years, has been created, is an assignee of the 
reversion within the 32 Hen. 8, c. 34 ; but the 
grantee of the whole reversionary interest in part 
of the property is not such an assignee. 

A. in Feb. 1840, demised to B. for twenty -one 
years as from Christmas then last ; B. in Jan. 

1841, demised to D, for three years, &, in Apr. 

1842, demised to E. for the whole of B.’s term, 
less one day : — Held : E. was an assignee of the 
reversion of the premises demised, within the 
statute. — ^Wright v, Burroughes (1846), 3 C. B. 
685 ; 4 Dow. & L. 438 ; 16 L. J. C. P. 6 ; 10 Jur. 
968 ; 130 E. R. 274. 

^nnofa/toTWf Retd. Talt© t?. Gosling (1879), 11 Ch. D. 


acres of land accepted the lease 
11917] 1 W. w. K. 224.— 
d. ProfHsion for crop-tAwr rental 


"xx. UA uiitJ iiuuuruu 

d the lease & entered upon 


nura v. x^ociru, o jew., d. xoi. 


PART III. SECT. 7. SUB-SECT. l.—A. 

1169 1. Effect of grant — JVMher re- 
version passes ,] — Where a lessor exe- 
cutes two oouourront leases of the same 
property, the second lessee is to he 


— .] — ^A. let a house to B. as tenant 

taken as the assignee of the lessor's 
interest during the concurrent portion 
of the terms. — R am Anant Sinoh v, 
Sranrab Sinoh (1908), 1. L. R. 30 
All. 309,-~IKD. 
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ta)m year to year, & afterwards granted a lease by 
deed to C. of the house & other property for 
twenty-one years : — Held : this transferred the 
reversion of the house to C., ^ A, could not re- 
cover against B. for rent due after the lease.— 
HARMra t\ Bean (1853), 3 Car. & Kir. 307. 

Brewery Oo. r. Halford 
Beard, [1912) .H K. B. 

181 ; Dale v. Hatfield Chase Corpu., [1922] 2 K, B. 2h2. 

1175, j — ^ landlord who, during the 

currency of a yearly tenancy, grants a lease of 
the premises to a third person, cannot, during the 
term granted by such lease, give the yearly tenant 
notice to quit. — W ordsley Brewery Co. v, 
Halford (1903), 90 L. T. 89, D. C. 

1176, Whether attornment necessary.] 

— A., in 1801, granted an underlease to B. for 
twenty -one years from Michaelmas, 1801, at the 
yearly rent of £50. In 1804 he granted an under- 
lease of the same premises to C. for twenty-one 
years from Michaelmas, 1803, at the same rent : — 
B. never attorned to C. : —Held : inasmuch as 
there was no attornment, the demise to C. did 
not pass the reversion to him, but only an inieresee 
termini ; & in order to establisli C.’s underlease, 
a surrender by B. to A., & not to C., was the 
effectual & proper course. — Edward^ r. Wick- 
war (1806), L. H. 1 Eq. 403 ; 35 E. J. Ch. 309; 
12 Jur. N. S. 158 ; 14 W. B. 303. 

Amwiaiioiia : — Expld. Horn r. Boaiil, [1912] 3 K. H. I8l. 

Rold. Re Seott & Alvarez 'h (’outract, Sootl r. Ahaivz 

(189o). 12 H. 474. 

1177, 4 & 6 Anne, c. 3, s. 19.J — 

By 4 & 5 Ann. c. 3 (commonly known as c. 10), 
s. 9, aU grants or conveyances by line or otluTwise 
of any manoi*s or rents or of the revoi*sion or 
remainder of any messuages or lands shall be good 
& effectual to all inttmts purposes without any 
attornment of the tenants of any such manors or 
of the land out of which such rent shall be issuing 
or of the particular tenants upon whose* par- 
ticular estates any such revei-sions or remaindera 
shall & may be expectant or depending as if theii* 
attornment had been had & made*. By s. 10 it 
is provided that no such tenant shall be prejudiced 
or damaged by payment of any rent to any such 
grantor or conusor or by breach of any condition 
for non-payment of rent befon* notice shall be 
given to him of such grant by the conuH<‘e or 
grantee. 

Certain owners of land made a lease to deft, 
for three yeans. They then assigned their rever- 
sion. The assignet*8 of the reversion made a lease 
to pltf. Uj take eff<*ct in vra’eenti for twent>-one 
years. A quarter’s rent Doing unpaid by deft. : 
— Held : by virtue of the above enactment pltf. 
could sue deft, before attornment for the quarttjr’s 
rent.— UoRr r. Beard, (1912] 3 K. B. 181 ; 81 
L. J. K. B. 935 ; 107 L. T. 87, D. C. i 

Amwiaiiun Refd. Cole r. Kelly, [1920] 2 K. B. I0«. » 

1178, Pari of property let on prior lease — 

Rent not apportionabie.] — Keale v . Mackenzie, 
No. 1172, ante. 

Concurrent leases by ecclesiastical corporations.] 

— See Ecclesiastic A i. IjAW, Vol. XIX., p. 505, 
Nos. 3028, 3029. 


B. By Parol, 

SeCf now, Law of Property Act, 1925 (c. 20), 
s. 149 (1), (2). 

1179. Second lease effective from determination 
of first.] — A. leases land for forty years, if lessee lives 
so long, & afterwards leases the same to another 
vdthout deed for seventy years, this is a good lease 
for as many of the years as shiJl remain after the 
first term ended, either by effluxion of time or 


by the death of the firat lessee, & shall then com- 
mence notwithstanding it is made without deed, 
but till the first term ended it is but executory, & 
not executed. — ^Bracebridoe r. Cr^wsB (1570), 
2 Plowd. 420 ; 75 E. R. 633. 

Annotalion^ • FoUd. Doo d. Thomas r. Jcnklnn (1833). 1 

L. J. K. B. 190. Raid. Miller r. Manwariiig (1635), Cro. 

Car. 397 • Neale r MaokcMizie (1837), 6 L. .T. Kx. 263. 

Mentd. Mert>dlth e. W<d>lH^r ( 1 060). < ). Brldjf. 560 ; Hannam 

r. WtMHlford (1691), 4 Mod. Rep. 4S. 

1180. .■’—If a lease be made for two years 

& after the lessor let llu* land by ptwol to another 
for four yeai*s, this is but a h*ase for two years, 
although the tlrst h*ssee surnmder, for he liad no 
power to contract fur (he first two years at tlio 
beginning, but othemise it is when {he estate is 
detenninable upon au uncertainty ((Iaw'DYS, J.)* 
— Dove r. Williot (1589), Cro.* Kliz. 100; 78 
E. R. 418. 

Junittaium . Consd. Neale r Ma(‘kejizie (1837). 6 L. J. 

Ex. 263. 

1181. .] -Tenant in fee (lenus<*s to A. for 

iw’onty-one years ; during the time he demises, 
not by deed, (a) JI. for ninety-nine years. The 
seeona lease, though not be detul, shall take effect 
at the expiration of the Drst, for as many yt'ars 
as remain of the nin(‘tv-nin<‘. Doe <1. Tiiomah xk 
Jenkins (1832), 1 L. J.‘ K. B. 190. 

1182. — -.] ~Nk.\le c. MAi KENZiK, No. 1172, 
ante. 

1183. Second lease void for term of first -Unless 
first determinable on an uncertainty.) ~ Dove v , 
WiUJOT, No. 1180. au/c. 

1184. -- - .1 Nkat.e r. Mvckknzie, No. 

1 1 72, ayiiv. 


Sun-sF.rr. 2.-- b'CTORE Leahkh. 

A. la iicavra}. 

See, noxe. Law' of PropiTty Act. 1925 (c. 20), 
8. 149. 

1185. Interesse termini Nature of the right.] - 

Sanderh V. Htanfori) (1579), Pro. Jac. at p. 00 ; 
79 E. R. 51 ; sub noni. Sanders v. Htahky, 2 
Ixion. at p. 157 ; sub aoin. Saundkr’h Pask, 5 Po. 
Rep. at p. 123 h; sub nom. Htamfoud’h Pahk, 
Uouldsb. at p. 171. 

A nw flat ions : Consd. (’'OotcH r. AtkltiH<»n (1601), (Jould«l>. 

171 : Murray c. Kant India Co. (1821), 5 B. Ac Aid. 204- 

Refd. Htsfar A Palnlon'H (1579), 2 Lf'on. 

.Sa.lttrd A Evemt’M 1 Lcoii. 97 ; Haffyn's 

('UHV (1600), ft (’o. Ucp. 123 h; Corlnd v Hlono (1053), 

T. Kaym. 110; Tliomahlu p. M»w*kw(»rlh (1600), Uarf. 

7 'j 

1186. - - - .] The ix*Hp(‘ctiv<* situations of 

the bkpt. A his lissignees, will be similar to ^hom^ 
of a lessor A his h'ssec f(»r y<*arH b«*fore entry 
The assignet'H in th(‘ one caw, like the leHS<*o in 
the other, may have an int<*rest in the t<»rm, or 
inIcreHHe (ermnii, as it has Iwen called, an expres- 
sion applied also to d<*not<* the int<^n*Ht of a l<*ssee 
in a U*rm tliat is to commence in tuture. But 
this, although it may b<‘ a thing capable of being 
j^anh^l over, is no part of the estau*, as ap{>ears 
by the doctrine of Littleton, s<^ct. 459, tliat a 
rtdeasc* by lessor to his leswje for years before entry 
by the latt<*r, will not operate* to enlarge the 
estate, A also by wliat is said in 5 (’o. Ri'p. 124 b A 
in the conclusion of the sixth iv*solution in Ineham 
v. Morriee, No. 201, aytte, tliat if the lessor ^ant 
the reversion by tliat name befon* entry of the 
lessee, nothing passes ther<3by. In such case 
therefore the whole estate remains in the lessor ; 
for if tlie lessee liacl any estate before entry, the 
release of the lessor might operate to enlarge it ; 

there would be a reversion in the lessor, wliich 
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might be granted by that name (Lord Ellbn- 
BORotTGH, O.J.). — Copeland v. Stephens (1818), 
1 B. & Aid. 693 : 106 E. R. 218. 

Annotations : — Expld. Williams v. Bosanquet (1819), 1 Brod. 
Sc Bii^. 238. Reid. Doe d. Palmer v. AudrewB (1827), 4 
Binffr348 : Tuck v. Pyson (1829), 6 Bing. 321 ; Sixers 
V, Evans (1855), 5 £. &; B. 367 ; CJartwright e. (Hover 
(1861), 2 Giff. 620. Mentd. Graham v. Van Dieman's 
Land Go. (1855), 24 L. J. Ex. 213 ; MaoUey v. Pattenden 
(1861), 30 L. J. q, B. 225 ; Wilson v. Wallanl (1880), 
5 Ex. D. 155 ; TiUertx)n v. Cooper (1882), 46 L. T. 870. 


1187. — (1) It is an interest wliich 

the law recognises in a future term, coupled with 
a right to complete that interest by possession 
(Bowen, L.J.). 

(2) It seems to me that this right is a right 
in renif a right which is alienable at common 
law, which not only passes to the exor., but 
can be granted away (Bowen, L.J.). — Gilt.ard v. 
Cheshire I^nes Committee (1884), 32 W. R. 
043, C. A. 


Annotations : — As to (1) Coiisd. Mann, Crossman Sc Paulin 
V. Land Registry (Registrar), [1918] 1 Ch. 202. As to 
(2) Diltd. Wallis u. Hands, [1893] 2 Ch. 75. Consd. 


CVossman 8c Paulin v. 
1 Ch. 


_ Mann, 

Land Re^stry (Registrar), [1918] 


1188. .] — The inter esse termini which 

a reversionary lease, for a term to commence 
more than twenty-one years after its date, confers 
on the lessee is not an executory but an immediate 
vested interest, a right in rem capable of aliena- 
tion & which passes to the exor. It is not an 
estate in the land, but an absolute proprietary 
right to take possession of the land when the 
stipulated time for the commencement of the term 
arrives. Such a reversionary lease, therefore, 
does not offend the rule against perpetuities, Ac 
the lessee is entitled, where the Land Registry 
Acts apply, to be registered as the proprietor 
of the lease with a good leasehold title. — Mann, 
Crossman & Paulin, 1.(Td. x\ Land Registry 
(Registrar), [1918) 1 Ch. 202 ; 87 L. J. Ch. 81 ; 
117 L. T. 706 ; 62 Hoi. Jo. 64 ; sub nom. Mann, 
Crossman & Paulin, I.iTD. v. Hind, 34 T. L. R. 39. 

1189, Assignable.] — S ander.s v. Stanford 

(1679), Cro. Jac. at p. 60 ; 79 E. R. 51 ; sub nom, 
Sanders v, Starky, 2 lA'on. at p. 157 ; sub nom, 
Haunder’s Case, 5 Co. Rep. at p. 123 b ; sub nom. 
Stamford’s Cask, Gouldsb. at p. 171. 

Annotations: — Oonsd. Murray a. East India Co. (1821), 6 

B. Sc Aid. 204. Refd. Sogar & Balnton’s Case (1579), 2 

Loon. 156 ; Saliard Sc Evorat’s Case (1587), 1 Leon. 97 ; 

Cootos V. Atkinson (1601), Gouldsb, 171 ; Saffyn’s Case 

(1006). 5 Co. Rop. 123 b. : Corbot v. Stone (1653), T. 

Rayin. 140 ; Thomosln v. Mackworth (16GC), Cart. 7.5. 

1100. .1 — Hemming v, Brabason, No. 

1200, post. 

1191. .] — Copeland v. Stephens, No. 

1186, ante. 

1192. Passes to executor.] — G illard 

V. Cheshire Lines Committee, No. 1187, ante. 

1193. .] — Mann, Crossman & 

Pauun V, Land Registry (Registrar), No. 1188, 
ante, 

1194. Validity of lease.] — A man leases for ten 
years, and the next day leases the same land to 
another for twenty yeais : this is a good lease for 
the last ten years of the second lease, — ^Anon. 
(1634), Bro. N. C. 121 ; 73 E. R. 900. 

1196. .] — If a man leases for life to S. & the 

next day leases to D. for twenty years, the second 
lease is void, if it be not a grant of a reversion 
with attornment : for in law the freehold is more 
worthy & perdurable than a lease for years. Yet 


if the lessee for life dies within the term, the lease 
for years is good for the rest of the years to come. — 
Anon. (1545), Bro. N. C. 123 ; 73 B. R. 900. 

1198. .] — A lease for years may (x>mmence 

in futuro . — ^Barwick’s Case (1598), 6 Co. Rep. 
93 b ; 77 E. R. 199 ; sub nom, Berwick’s Case, 
Moore, E. B. 393. 

Annotations: — Confld. Hemming v. Brabason (1660), O. 
Bridg. 1. Refd. Cornish v. Cawsy (1648). Aleyn. 76 ; 
R. V. Kemp (1694), HolL K. B, 419 ; SavlU v. Betboll. 
[1902] 2 Ch. 523. Mentd. Fox v. Whltohcocke (1614), 2 
Bulst. 290 ; St. Saviour’s Southwark Churchwardens’ 
Case (1614), 10 CJo. Rep. 66b; Hollands. Fisher (1662), O. 
Bridg. 181 ; Philips v. Bury (1694), Skin. 447 ; R. v. 
Chester (Bp.) (1698), 1 Ld. Raym. 292 ; Pugh v, Leeds 
(1777), 2 Cowp. 714. 

1197. .] — By indenture between J. S. of the 

one part, & A., B., C., & D. of the other part. 
J. S. demised lands to A. for eighty years, if A. 
should so long live, & not alien the premises ; & 
if A. died or aliened within the term, then that his 
estate should cease ; & then the lessor granted the 
premises to B. for so many years of the said term as 
should be then to come, if he should so long live, & 
not alien ; & in like manner to C. ; & if 0. died 
or aliened, then the lessor granted it to D., his 
exors. Sc assigns, for so many years as should be 
then to come : — Held : (1) this was a good lease to 

A. , for so many years as he should live of the 
eighty years, but the leases to B. & C. after, were 
void ; for the term ended by the death of A., 
sectis if the words of the second demise had been, 
to have & to hold during the residue of the eighty 
years, Sc not during the residue of the term ; 
(2) it was a good possibility in D. to have term for 
years, but B. Sc C. dying in the life of A., the 
possibility to D. could not take effect, because the 
contingency was to T>. upon the cesser of estates of 

B. &; C., who never had any estate, on account of 
their dying in the life of A. 

(3) Where an interest, or estate, is to be reduced 
to certainty upon a contingency precedent, if 
either party die.s before the contingency happens, 
the lease, or grant, is void. But on a covenant, 
or agreement, which is perfect Sc certain, though 
to take effect upon a future matter precedent, 
the interest or estate is bound imm^iately. — 
Chedington’s (Rector) Case, Lloyd v. Wilkin- 
son (1598), 1 Co. Rop. 148 b ; Moore, K. B. 478 ; 
76 E. R. 337. 

Annotations : — As to (1) Consd. Potty v. Goddard U662), 
O. Bridg. 36. Refd. Green v. Edwards (1591), Oo. Ells. 
216 ; Lampet’s Case (1612), 10 Co. Rep. 46 b ; Roberts 
V. Roberts (1613), 2 Bulst. 123 ; Blamford v. Blamford 
(1615), 3 Bulst. 98 ; Foot v. BerJday (1670), 2 Keb. 654 ; 
Pybus V. Mltford (1674), Froem. K. B. 369 ; Thonmson v. 
Leach (1690), 2 Vent. 198. As to (2) Sc (3) Refd. Price v. 
Almory (1612;, Moorr, K. B. 831 ; London Corpn. e. 
Alford (1639), Oro. Car. 676 ; Blanket v. Holmes (1661), 
1 Keb. 119 ; Howard v. Norfolk (1682), 2 Rep. Ch. 229 ; 
Egerton v. Browalow (1853), 4 H. L. Cas. 1 ; Re Ashforth’s 
Trusts, Ashforth e. Sibley (1906), 21 T. L. R. 329. 
Genenmy. Mentd. Davenports’ Case (1611), 8 Co. Rep. 
144 b ; Goring v. Biokeretafle (1633), Freem. Ch. 163 ; 
Manby v. Scott (1662), O. Bridg. 229 ; Brewster e. 
Kidgll (1697). 6 Mod. Rep. 369 ; Bridgwater e. Bolton 
(17^). 1 SaJk. 236. 

1198. Not by deed.] — BRACEBRiDaB v, 

Clowsb, No. 1179, axite. 

1199. .] — Doe d. Thomas v. Jenkins, 

No. 1181, anie. 

1200. Consecutive leases in futuro — ^Entry 

before commencement of lease.] — A. and B. are 
lessees of land for eighty-one years, if C. so long 
live, the term to commence infiduro. Sc from & after 
the day of the death of C., for thirty-one years, 
from thenceforth. A. Sc B. enter before the 
commencement of Hie term of ei^ty-one years 
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1194 I. ValidUy of lease .} — Pitcha- 
KUTTl CnjETTl V. K AM ALA NATAKKAN 


(1862), 1 Mad. 153.— -IND. 


1194 li. .3 — JoNxs V. 

(1795), Rldg. L. & S. 433.--m. 


IKMAN 


•. Right of vnderUsses-— To oMoia 
reversionary Isom.}— MauxsUjL v. 
O’Brikn (1835), 1 Jo. }t. 176 — 
IR, 
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which is a disseisin, A: suspends the right of 
assigning the interesse termini : but being put out 
of possession by their lessor before the ^irty-one 
years had begun, their disseisin is purged, A that 
future interest is not disturbed, so that their 
assignment of it by indenture is good. — Hemming 
V, Buabason (1060), O. Bridg. 1 ; 124 E, R. 435 ; 
8vb nom. Henning v, Brabekson, 1 Keb. 154 ; 1 
Lev. 45, 


AnnUaiioM : — Refd. Roe v. Fludd (1729), Fortes Rep. 184 ; 

Doe d. RaTTlinKS v. Walker (1828), 7 Dow. ^ Ry. K. R. 

487. Hentd. Gulliver r. Wickett (1745). 1 WUa. 105 ; 

Sadsrovo t?. Kirby (1795), 6 Terra Rep. 483. 

1201, Interest of lessor only leasehold.] — 

A grant by one possessed of a lease for one hundred 
years of the land to hold for forty years to com- 
mence after the death of the lessor is good. So 
also if possessed of a term for twenty years grants 
the tenements for nineteen years to commence 
after his death, this will be good for so much of 
the twenty years as shall be unexpired at the time 
of his death. 

A lease for a year, A so from year to year, 
quamdiu, etc., is a lease for two years, A afterwards 
at will. A landlord cannot distrain for rent due 
under a lease after the determination of t hat lease, 
though the tenant continues in possession. — Stan- 
FiLLv. Hickes (1697), 1 Lxl. Raym. 280 ; 91 K. H. 
1084; sub nom, Stomfil v, Hicks, Holt, K. B. 
414 ; 2 Salk. 413 ; stih nom. Anon., 1 lid. Kaym. 
737. 

AnnokUion : — Refd. Ooiuboa r. (1738), hco U-mit. 

Hard. 305. 

1202. Interest after determination of 

estate tall.] — Kirsley v. Duck, No. 1256, jmsi. 

1203. Interest after grantor's death without 

Issue.] — Kirsley v. Duck, No. 125(i, post 

1204, Lease to two persons — One already 

in possession as tenant.] — (1) A close, Jield by 
copyhold tenure, contained an unopened coal 
mine. B. was tenant, from year to year, of the 
close to the copyholder in fee : B. in fact occupied 
the surface ; A it did not appear that in the 
demise to B. there had been any exception or 
reservation of the mine. Wliile B. was such 
tenant, in 1821, the copyholder in fee granted the 
mine, for valuable consideration, to B. A B. In 
1832 B.’s tenancy from year to year coas(*d 
Held : before A at the time of the grant of 1 821, B. 
was in possession of the mine by virtue of his 
tenancy from year to year, thougli without th«*. 
right to work the mine ; he therefon*, by the 
grant, became posst^ssed of the mine for tlie term 
without actual entry ; A his i)OH8essiou enured Uj 
the benefit both of himself A P. ; A thendoro 
B. A P. were both possessed of the mine from the 
time of the grant, A had not a bare iiiieresse 


termini. . ^ ^ i i 

(2) In 1847 the assignee of B, A V. s U^rra enteivd 
upon A worked the mine ; upon which the copy- 
holder in fee brought trespass ;—//Wd ; the 
assignee was entitled to a verdict upon an issue on 
a plea that the close was not pltf.’s. 

(3) The assigncH? also pleaded the grant specially, 
A justified entering under it. Pltf . replied tliat the 
right of entry had not accrued within twenty 
years, under Ileal Property Limitation Act, 1833 
(c. 27) ; which deft, traversed ; — Held : upon this 
issue also, deft, was entitled to the velvet.— 
Keysb V. Powell (1853), 2 E. A B. 132 ; 1 C7. L. R. 
698 ; 22 L. J. Q. B. 305 ; 21 L. T. O. S. 126 ; 17 
Jut. 1052 ; 118 E. R. 718. 

AnnatalioM .—As to (1) RsM. Eardkjy v. OranvllJe {j»76). 3 
^Ch. D. 826; Lewis v. Baker, fl905J I Ch. 46. 

Held. Bowser v. Maclean (I860), 2 De O. F. A J- *75* 

As^ (3) Randall r. etovoiw (1853), 2 L. A B. 641. 

1206. Commencemeiit dependent on con- 

Ungeney.] — A lease in reversion of several parcels 


of land, made to commence on the happening of 
several contingencies, shall take effect A commence 
respectively as those contingencies happen. — 
Veal v. Roberts (1580), Cro. EUz. 109 ; 78 E. ii. 
455. 

1206. .] — A. conveyed land to his own 

use for life A after to his son A the heirs male of 
his body with remainders over A if he died with- 
out a male heir of lus body then his daughters 
should have the land for one hundred years, 
provided that, if his male heir should pay £1,500 
to each daughter within two years after A.’s 
death, then lliis limitation for years should bo 
void. The money was not paid wherefore the 
daughters entered after the death without issue 
male ; — Held : it was a gocnl lease by way of a 
future intert^st A it commenced after the death 
without heir male of the body of the father. — 
Goodiah V. ("LAHKK (1663), I Sid. 102 ; 1 Keb. 
462 ; 82 E. U. 996. 

^innt>tfiiu>n4i Refd. 1 U*j»hoi» t*. Hiulwon (1674), Frtem. K IL 

362 ; Aiulrt‘WH r. HtrtJiul (1706), llolt, K. H. 623, 

1207. Death of party before con- 

tingency happens.] — Phkiungton’s (HKcrroR) Pahe, 
Lloyd v. Wilkinson, No. 1197, ante. 

By parsons.] — See h'lH’LESiAHTU’AL Law, 

Vol. XIX., p. 5()r>, Nos. 3630, 3631. 


H. Taking Hffvci on KrpiratUm of Previous Term, 

1208. Lease expressed to be lease ol reversion.] — 
An abbot Ic/ist's land f<)i’ life, A aft-tu’wards leases 
the rev<‘i*siou tliereof, habendum the land from 
Mic]ia<‘lnia8 next aft(‘r the first lease ended for 
twenty-one yi^ars, this is a good lease of the laud 
for .so long, A th(* habendum A the pi’t'diUHes stand 
w’oll togeth(‘r, A th(‘r(*fore alt/hoiigli the tenant for 
life dii‘S b(‘for(‘ attornment, yai tiie grant is good, 
the habendum showing that it was intended as a 
lease of th(‘ land, A not as a grant of tlie reversion. 
Tiirockmerton V. Trauy (1555), 1 Plowd. 145; 
75 K. H. 222 ; sub nom. I'liRodMoiiroN v. Thacey, 2 


Dyer, 124 a. ...... 

JnnotattouA • -Comd. WrotoHlov r. Adann (1560), 1 1 JJ'Vtl. 
187. Refd. J.(»ho)tl’M ('HHn (1612). 10 <’e. Hop. 1 V/) 

- Horry t». While 



HH a; Horry r. INTry (1615), 3 HuIhI. 62 ; v. 

(‘UTko (1619), Hob. 29; Farrliurtou h Uuh« (1625), Uo. 
rar. 10: Polly r. GoddanJ (1602). O. Hrblg. 35 ; R. v. 
Trlnily houno (1602), 1 Kob. 331 ; v. bj^h^nhnrst 

(1673), Frfjom. K. H. 77; Jiawronw »;• (1699), 

1 Ld. Rayni. 138; FIhIkt o. Wlgg (1700), I R* Wnw. 14 . 
FroaliwuUT r. Itbil-on (1717), I Sira. 19; Srott a. A U»o/. 
(1743), Park. 21 ; Hunt v, (iiiuu ( J * h* IJ* 

220 ; Koijuwly v. Hrowa (1803), LI C, H, N. H 677 , 
Mal<x>riiHon v. O’Daa (1803), 10 H. L (’as. 593 ; Hanbury 
r. JonkiriH, |I90I | 2 Cb. 401. 

1209. Surrender of first term— Second lessee 
entitled to enter.] — A le/ise by a prior is nuwle U) a 
woman for years who marries A dies, the lessor 
grants the reversion to pltf. for years, “ to commence 
from the end of the expiring of the first term of years. 
The husband marriiMi again, devises his t<?riri to hts 
wife, A dies in iiosBijssion ; she alfK) marries again, 
A with her husDond accepts a Iea4»e for lives from 
the patentee in fee simple of tiio King to whom 
the prior hod granted the reversion. By thm 
acceptance the first term is surrendered A merg^, 
A pltf. may by virtue of his lease enter immoillately, 
as well as if the years had been gone by the effluxion, 
of time. — W rottbsley v. Adamh (1559), 2 Dyer, 
177 b ; 1 Plowd. 187 ; 73 E. R. 391. 

AnnnUUUms : — Caiisd. Foote r. Berkley (1866), O. Bri^. 

BSaTvSTTHoberU (1.190). Oro. BlU.io» ; Bath;. 
(Bp.) (Mae (1606), 6 Co. Rep. 34b. Boddloi^n s 

Case, Hall d- Doddlngtoti v. Poart (1.594), 2 Co. Rep. 32 b ; 
O^hev e. Hicks (iW). Grp. Jac. 263 ; 

(1610), 9 Co. Rep. 46 b ; Podger « Case (1612). 9 (Jo. Rep. 
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Sect, 7. — Concurrent and future leases : Sub-sect, 2, 
B. C, Sect, S: Sub-sect, 1.] 

104 a ; Bedo v. Sanderson (1617), Cro Jao. 440 ; Edwarda 
V. Woodden (163^, Cro. Car. 323 ; Swyft v. Eyres (1640). 
Cro. Car. 646 ; Tnoinas v. Sorrell (1673), Freem. K. B. 
85 ; Bankers Case (1695), Skin. 601 ; Beal v, SlmMon 
(1698), 1 Ld. Baym. 408 ; Philips v. Salisbury (Bp.) 
(1699), 12 Mod. Kep. 321 ; Holiday v. Fletcher (1727), 2 
Stra. 781 ; Malden r. Bartlett (1750), Park. 106 ; Doe d. 
Harris v. Greathed (1806), 8 East, 91 ; Holford t?. Bailey 
(1849), 13 Q, B. 426 ; Morrell v, Fisher (1849), 4 Exch. 
591 ; Wood v. Rowrliffe (1851), 6 Exch. 407 ; JRe Bellamy, 
Elder V. Pearson (1883), 25 (^. D. 620 ; Cowen v. Tmcfltt, 
11898] 2 Ch. 651 ; Norman v. Norman, [1919] 1 Ch. 297. 

1210. •] — ^A. makes a lease for ten 

years, & afterwards makes a lease to another for 
ten years, to commence after the first term deter- 
mined, & the first lessee surrenders, it seems that 
the second lessee may enter. — Anon, (undated), 
Plowd. Queries 28 ; 75 E. R. 898. 

1211. First lease void or non-existent — Fictitious 
lessee.] —Anon. (1578), 2 Leon. 11 ; 74 E. R. 316. 
Annotations : — Mentd. Smith v. Anproll (1702), 2 Ld. Ilaym. 

783 ; Shelley v. Wrljfht (1737), WUIoh, 9. 

1212. — Foote v. Berkia (1670), 1 Lcjv. 

234 ; 2 Keb. 322, 054 ; 1 Sid. 460 ; 1 Vent. 83 ; 
83 E. R. 384 ; offg. (1666), O. Bridg. 527 ; Cart. 
147. 

1213. .] — Miller v. Manwaring, No. 1219, 

post. 

1214. Prior leases comprising separate properties 

— For different terms — Subsequent lease comprising 
both properties.] — A man made a lease of S. 
meadow to A. for ten years, of C. meadow to B. 
for twenty yeai's ; & afieiwards by indenture 

reciting the said two leases, makes a lease to 
another of both for forty years, to begin after the 
end or determination of the said several lea.ses 
made to A. B. Afterwards the first lease of 8. 
meadow ends, & the lease of (\ meadow still 
continues : — Held : the habendum in the latter 
lease should be taken respective, & the last lease of 
8. meadow should begin presently after the end 
of the first lease thereof, <fc should not wait till the 
lease of V, meadow be ended. — Windham’s 
(.lusTiCE) Case (1589), 5 Co. Rep. 7 a; Jenk. 
272 ; Moore, K. B. 191 ; 77 E. R. 58. 

Annotations ;~ConBd. Voal v. Roberts' (1590), Cro. EUz. 199. 

Refd. Robortn r. Roberts (1613), 2 Rulnt, 123; LovIoh’ 
Case (1614), 10 Co. Rep. 78 a ; Trevlvan v. Tookor (1689), 

1 Ld. Raym. 495. Msntd. Strata MorcoJIa’s Case (1591), 

9 (’o. Rep. 24 a; Tomson v Clcrke (1620). Palm. 99; 
Gilbert v. Witty (1623), Vro. Jac. 655 ; Cooke v. Gcrrard 
(1667), 1 Lev. 212 ; liORweli v. Coats (1670), 1 Mod. Rep. 
33 ; Cook v. Fountain (1676), 3 Swan. 585 ; Holmes v. 
Moynel (1681), T. Raym. 452 ; Orby v, Mohim (1706), 2 
Fre>oni. (^h. 291 ; Withers v, Birrham (1824), 3 L. J. O. S. 
K. B. 30 ; Palmer v. Sparshott (1842), 4 Man. & G. 137. 

1215. Prior lease determinable on death, sur- 
render or forfeiture — Choice of terminating event — 
Whether lessee can elect.] — (1) A lease was made 
to A. <fe B. for sixty years, with a clause of i*e-entry 
immediately after the deaths of A. & B. & of the 
longer liver of them within the term. After the 
death of A. within the term another lease of the 
same lands was made to C. habendum et occupandum, 
when the former lease sliall determine, after, or by 
the death, surrender or forfeiture, of the said B. : — 
Held : the second lease should commence either 
after the re-entry by force of the proviso^ if any be, 
Ac if none, then after the determination & end of 
the first term by any of the other means. 

(2) That every lease for years should have a 
certain beginning, is to be intended when it is to 
t>ake effect in int/erest or possession. 

(3) That the continuance of a lease for years 
ought to be certain, is to be intended either when 
the term is certain by express numbering of years, 
or by reference to certainty, or by reducing it to 


certainty by matter ex post facto t or by construction 
of law by express limitation. 

(4) When a lease for years shall be made good 
by reference, the reference ought to be to a thing 
which has express certainty at the time of the 
lease made, & not to a possible or casual certainty. 

(5) A demise for the term of one year, & so 
from one year for a year, as long as both parties 
shall please, is but a lease for three years at most. 

(6) If a lease be made for years, it is a good lease 
for two years. 

(7) A void limitation of the commencement of 
a lease for years, & no limitation, is all one. 

(8) In construction of law on the commencement 
of leases, the construction shall be the strongest 
against the lessor, & most beneficially for the 
lessee. If a man makes a lease for years, to 
commence after the surrender, forfeiture, deter- 
mination, or end, of a former lease, the lessee shall 
not liave election, but whichever event shall first 
happen, on the happening of it the second lease, 
which before consisted in interesse termini^ shall 
begin in possession. — B ath’s (Bp.) Case (1605), 
6 Co. Bep. 34 b ; 77 E. R. 303 ; sub nom. Fish v. 
Bellamy, Cro. Jac. 71. 

Annotoiions :—A8 to (2) Refd. Heniniing v. Brabason (1660), 
O. Briclg. 1 ; Jemmotv. Cooly (1668), 2 Keb. 270 ; 'Footr. 
Berklay (1670), 2 Keb. 654. Asio (3)Refd. Potty v. Goddard 
(1662), (). Bridgr. 35. As to (6) Apld. Austin v, Newham, 
[1906j 2 K. B. 167. Refd. Bolasyse v. Burbrldge (1695), 1 
Lut. 213. Afi/o(7)Reld. Foote v. Berkley (1666), O. Bridg. 
527. As to (8) FoUd. Keeblefl Case (1632), Litt. 370. Refd. 
Selbyo v. Becko (1627), Litt. 17 ; Miller v. Manwaring 
(1635), Cro. Car. 397 ; Dann v. Spurrier (1803), 3 Bos. & P. 
399. Oenerally, Refd. Thomason v. Mackworth (1066), 
O. Bridg. 502 ; R. v. Chawton (1841), 1 g. B. 247. Mentd. 
l»oytoe’s Case (1611), 9 Co. Rep. 77 b; Blamford t?.*Blam- 
ford (1615), 3 BuJst. 98 ; Bate r. Amherst (1662), T. 
Raym. 82 ; Manfield v. Dugard (1713), Glib. (3h. 36. 

1216. .]— Keble v.Hau.8(1032), 

Litt. 363 ; 124 E. R. 286 ; sub nom, Keebles 
Care, IJtt. 870. 

Annotation Consd. Dann v. Spurrier (1803), 3 Bos. & P. 
399. 

1217. No entry by lessee.] — (1) A man made a 
lease for years of cei’tain land, to commence after 
the determination of a prior term of years then in 
being ; the first lease deteimined, the second lessee 
did not enter : he in the reversion entered, & 
made a feoffment, & levied a fine with proclama- 
tions ; A: afterwards five years passed without 
entry or claim by the second lessee, & it was held 
that the lessee was barred ; for when the lessee’s 
future interest had commenced, then he had isuch 
an estate as might be devested. 

(2) If a lessee has no power to enter to take the 
profits, but only a future interest at the time of the 
fine levied, he shall not be barred. — S affyn’s 
Case (1605), 5 Co. Rep. 123 b; 77 E. R. 248; 
sub no7n. 8afpyn v, Adams, Cro. Jac. 60. 

Annotations : — As to (1) Confld. Hemming v. Brabason (1660), 
O. Bridg. 1. Refd. Podger’s Case (1612). 9 Co. Rep. 104 a ; 
Selbyo v. Booke (1627), Litt. 17 ; Miller v. l^nwaring 
(1635), Cro. Car. 397 ; Freeman v. Bemee (1670), 1 Vent. 
80; Parkhurst v. Smith (1741), WUlos, 327 ; Hogan v. 
Hand (1861), 14 Moo. P. C. C. 310. Generally, Mentd. 
Ognell 1 ). Arlington (1676), 1 Mod. Rep. 217 ; Dfghton r. 
Greenvil (16W, 2 Vent. 321 ; Philips t?. Bury (1694), 
Holt, K. B. 715 ; Carlton v. Mortagh (1704), 1 Salk. 268 ; 
WiJlis r. Shorral (:i738). 1 Atk. 474 ; WaUwyn r. Llandaff 
(Bp.) (17641, 2 Wils. 233 ; Doe d. Tarrant v. Hellier (1789), 
3 Term Rep. 162 ; Copeland t. Stephens (1818), 1 B. & 
Aid. 593. 

1218. .] — Foote v. Bebkly (1670), 1 Lev. 

234 ; 2 Keb. 322, 654 ; 1 Sid. 460 ; 1 Vent. 83 ; 
83 E. R. 384 ; affg, (1666), O. Bridg. 527 ; Cart. 
147. 

1219. First lease mis-reclted.] — (1) Tenant in 
fee grants a lease of the reversion of the said 
premises after the determination of a lease of them 
made by his ancestor ; the ancestor’s lease became 
void by his death ; the second lease therefore is 



Part III. 

also void, for the lessor being in possession had 
no reversion to grant. 

(2) A lease intended to commence in future 
which mis-recites the prior lease on which it 
depends in a material point, shall begin 
immediately. 

(3) A lease to commence after the determination 
of a prior lease shall begin presently if the prior 
lease was void in law. — Miller v. Manwaring 
(1635), Cro. Car. 307 : 79 E. R. 047, 

Annotatiom .'—As to (2) Distd. Lloyd v. Qregory (103P), Cro. 

Car. 501. As to (3) Refd. Foot v. Berklay U670), 2 Keb. 

664 ; Blackmoro v. Cumberford (1680), Frcem. K. B. 

527. OcntraUy, Mentd. Ward v. Lumley (I860), 24 J. P. 

1220. Prior lease by ancestor of lessor.] — Miller 
V . Manwaring, No. 1210, ante . 


-Leases. 40i 

event of the forfeiture of the original lease they 
should be forfeited also. In 1010 the quarter 
sessions on the renewal of the tenant^s licence 
imposed a compensation charge in respect of the 
promises under Licensing Act, 1904 (c. §3), s. 3 
.ffem .* for the purpose of determining the amount 
of trie tenant’s “ uuexpired term ” in the premises 
on the basis of which lie was entitled to deduct a 
percentage of the compensation charge from his 
rent under that Act, the original lease A the 
extensions could not be troated as one term, & the 
deduction must be ivgulated by the uuexpired 
portion of the original lease alone. -Knight v. 
City of London Brewery Co., (1912] I K. B. 10 ; 
81 I.. J. K. B. 191 ; 100 L. T. 504. 

Merger.) -.sVr l‘art XXIV., s. 3, post. 


C, Effect of. 

See, now. Law of Property Act, 1925 (c. 20). 
s. 149 (1), (2). (4). 

1221. Does not pass reversion — Right of lessor 
to distrain.] — Where A., being seised in fee, leased 
premises to B. for sixty-one years, Ac afterwards 
granted a lease to C. of the same premises, to 
commence at the expiration of the sixty-one years : 
Held : by the lease to C., A. did not i)art with Ins 
reversion, so as to disentitle him to distrain for 
rent due from B. under his lease. — S mith i\ Day 
( 1837), 2 M. & W. 084 ; Murp. & il . 185 ; 0 L. .J. 
Ex. 219 ; 150 E. R. 931. 

Annotations : — Apld. Lewis v. Baker, 11905] 1 Ch. 46. Reid. 

Hogan V. Hand (18G1). 14 Moo. P. V. V. 310 ; Llaiigattook 

V. Watnej, C’ombe, Held (1909). 79 L. J. K. B. 23.). 

1222. Does not enlarge original lease.] — Lewis 
V. Barer, No. 1444, post. 

1223. .] — The expression “ unexpired 

term " in Sched. II. of the Jdeensing Act, 1904 
(c. 23), must be construed strictly & legal effect 
given to legal language. It does not include an 
interest in a reversionary lease whicli is a mere 
inter esse termini, 

Resps. were lessees of a public-house under a 
lease expiring at (’hristmas, 1909, A were also 
grantees of a lease of the same public-house for a 
term beginning from the day next but one after 
the expiration or other sooner determination of Uie 
expiring lease. The licence was renewed in 
Oct. 1908, A quarter sessions imposed a compensa- 
tion charge under sect. 3, sub-sect. 1 ; - Held : 
the unexpired term did not include the lessees’ 
interest in the reversionary lease, which was a 
mere itderesse termini. — Li^angattock (Loud) v. 
Watney, Combe, Reid A Co., Ltd., flOlOj A. C. 
394 ; 79 L. J. K. B. 559 ; 102 L. T. 518 ; 74 J. P. 
194 ; 26 T. L. K. 418 ; 54 Hoi. Jo. 456, 11. L. 

Ann^ftations : — FoUd. Knight r. (’ity of London Brewery (’o., 

(1912J 1 K. B. 10. Refd. Mann, Crosuman A J^uiilhi v. 

Land R^glstrv (lo^bitrar), 11918] 1 Ch. 20J. 

1224. .] — In 1875 the owner of licensed 

premises let them to a tenant for a term of forty 
years. In 1S88 by a deed which recit<*d an agroe- 
raent to grant an extension of the l<*a8e he demist'd 
the premises to the tenant for a tt‘rm of twenty- 
one years to commence immediately on the 
expiration of the foity years term at th<* same 
covenants as specified in the original lease. In 
1897 by a deed which recited an agreement to 
grant a further extension of the lease he demised 
the premises for a further term of flft^n years 
to commence immediately at the expiration of the 
twenty-one years term at the same rent A subject 
to the same covenants. Both these two last- 
mentioned leaises contained a proviso that in the 


He< r. S. COMMENCEMENT, DURATION AND 
TERMINATION. 

Srii-sE(T. 1. (Commencement. 

SW, now. Law of Property Act, 1925 (<*. 20), 
8. 149. 

1225. Certainty of commencement -Necessity 
for.] — Say r. Smith, No. 1218, post. 

1226. - -Batii’n (Br.) (’ask, ,No. 

1215, ante. 

1227. - “ .J -There is a rule in law, that 

every lease ought to have a certain time of 
beginning, A also of ending, yet if one makes a 
lease for twtuity years A (toes not say when it shall 
commenc<*, this is a g(»o(l least*, for lh<3 law will 
suppose the hsise to begin ]>res<‘ntly. -Mehkin e. 
IIIOKI^'OUD (1621), J. Bridg. 16 ; 123 K. 11. 1167 ; 
Sid) nom. Hk keord r. JMai’HIN, Win. 82. 

1228. -- ,J- -(JooDHjoiiT (1. Hall r. 

RK'HARDMon, No. 1251, 

1229. Effect of uncertainty - Commence- 

ment “at feast of our Lady.“J— >V man made a 
h*aHe for ><‘ars U) begin at the feast of our Lady 
Mary, for out* A tvv<‘nty ><‘/irs, without showing tin* 
c<*rtninty at which leasts tie* Annunciation, 
Purilication, etc., y(‘t the least* is gotxl t*nougli, A 
the lessee may tletermine tht* cei-taintv t)f the 
beginmng of the ttirm by his entry, at which of tht) 
feasts tht* tt*rm shall bt*gin. Anon. (1591), 1 
Leon. 227 ; 71 K. B. 208. 

1230. - — Benefit of lessee.] —If the 

limitation bt* not certain when the term shall 
bt'gin, it shall be taken most bt*nt»iicial for the 
JesH<*e (<V)KE, (’..!.). Seaman’s (’ahe (HUO), 

Godb. 166 ; 78 E. H. 101. 

1231. - - - - “ After completion of repairs “ 

— Existing lease unexpired.] ~Agreimit*nt in wHting 
betwt)en lantilord A ttmant signed by the landlord 
for a new lejise tt) be granted at any time aftt^r the 
coinjiletion of rej)air8 to be miwJe by the tenant 
with all convenient speed : but blanks were loft 
for tht* day of the commencement ; the ropairi) 
being ctmipleted, the landlord t/cndered a lease to 
commence from that time, A on refusal llJcxl a bill ; 
the answer admitted, (hat the agreement was 
m^cepted ; but insisted, that the new lease was 
not to commence till (he expira(ion of the old ; A 
so it was tlecreed. — P ym v, Blackbuus (1796), 3 
Ves. 34 ; 30 E. H. 878. 

1232. .J — Meskin V, Bickford, No. 

1227, a/ile, 

1233. When to be ascertained.] — Good- 

right d. Hall v. Hichardhon, No. 1251, past. 


PART 111. SECT. a. SUB-SECT. 1. 
lasa L Certainly of commencemeni — 
Xecessity /or.}— An amreement lor a 


lease epecifted no date as to the com* 
menooment of the term : — Held : tlw* 
agreement waa void for Ufioertainty 


under Btat. Frauda. — W ayjtk v. 
Huuhan (1890), 9 N. Z. L. It 295.— 

N.Z. 
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Sect* 8, — Commencement, duration and termination : 

Sub-eecte, 1 dkH, A.] 

1284. From particular date — ^Whether such date 
included.] — A declaration in ejectment^ on a lease 
for yefuw, habendum d die datus, viritUe cujtta 
dimiaaionie he entered & was possessed, is bad 
after verdict ; for the lease did not commence till 
the day after the demise. — Douglas v* Shank 
(1600), Oo. Eliz. 766 ; 78 E. R. 997. 

1286. .] — In ejectment on a demise 

habendum a die datHs, the ejectment cannot be 
laid on the same day ; but on a demise habendum 
from henceforth, it may. — Llewelyn v, Williams 
(1610), Cro. Jac, 258 ; 79 E. R. 222. 

Annotaiiona ReM. Bacon t>. Waller (1616), 1 Roll. Rep. 

387 ; Pugh r. Leeds (1777), 2 Cowp. 714. 

1236* .] — A lease to commence from 

a given day should be taken as exclusive of that 
day .-—Bacon v. Waller (1616), 1 Roll. Rep. 387 ; 
3 Bulst. 203 ; 81 E. R. 554. 

Annntaiion Refd. Pugh v. Leodfl (1777), 2 Cowp. 714. 

1237* .] — From the first of June, then* 

is, that on the 2nd of June the tenancy begins, & 
holds to the first (Lord Mansfield). — ^Anon. 
(1773), Lofft, 275 ; 98 E. R. 648. 

1288. -- — .] — (1) One, under a power 

reserved in his marriage settlement to lease for 
twenty-one years in possession, but not in 
reversion, grants a lease to his only daughter for 
twenty-one years, to commence from the day of 
the date, adjudged a good lease. 

(2) The word “ from ” may mean either 
inclusive or exclusive, according to the context 
& subject-matter ; & the ct. will construe it so as 
to effectuate the deeds of parties, & not to destroy 
them. — Pugh v. Leeds (Duke) (1777), 2 Cowp. 
714 ; 98 E. R. 1323. 

Annoiaiiom: -Aato (2) Apld. Doed. Coxt?. Day (1809), 10 East, 

427, Consd. Welch v. Fisher (1818), 8 Taunt. 338 ; Isaaos 

V. Royal Insce. a«7{>), L. R. 5 Exoh. 296 ; Sldobotharn v. 

Holland (1894), 64 L. J. Q. B. 200 ; Brakspoar v. Barton, 
11^2412 K.B. 88^ Reid. K. V. Ganilingay (1790), 3 Term 
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879 ; Kerr u. Jeston (1842), 6 Jur.’ 1110 

Sleepers Supply Co. (1885), 29 Ch. D. 204 

Cliff, [1914] 2 A. 376. 

1239. ,] — A tenancy under agreement 

for a term of years from Mar. 25, commences at 
midnight on Mar. 25, 26. — Meoqeson v. Groves, 
fl9171 1 Ch. 158 ; 86 L. J. Ch. 145 ; 115 L. T. 
683 ; 61 Sol. Jo. 115. 

Annotatiom -Hetd. Ralkos r. Ogle, [1921] 1 K. B. 576 ; 

Brakspearr. Barton, [1924] 2 K, B. 88. 

See, also. Deeds, Vol. XVII., p. 359, No. 1691. 

1240. “From henceforth.’*] — Llewe- 

lyn V, Williams, No. 1235, ante* 

1241. .] — If a lease is made to 

commence from henceforth, the day on which the 
lease is sealed is included (Powel, J.). — Belas yse 
V, Hester (1697), 2 Lut. 1589 ; 125 E. R. 873 ; 
sidj nonu Bellasis v. Hester, 1 lA* Raym. 280. 
AnfMtati(m8 : — Mentd. Story v. Atkina (1726), 2 Ld. Raym, 

1427 ; Coleman v. Sayer (1728), 1 Born. K. B. 303 ; 

2 K. B, 463 ; Hill v. White & 

Williams (1839), 8 Soott, 249 ; Young v. Hlggon (1840), 

6 M. & W. 49 ; Dundalk Western Ry. v. Tapster (1841), 

2 Ry. Sc Can. Ca«. 586. 

See, also, Deeds, Vol. XVIL, pp. 270, 359> 
Nos. 842, 1692. 

1242. Agreement to commence before date of 
lease.] — Lewis v, Hblltor (1667), 2 Keb. 291, 
377 ; 84 E. R. 182, 236. 

1243. Memorandum on lease — Admissi- 

bility in evidence — On action for rent,] — ^A memo- 


randum signed by the lessee on the margin of a 
lease, stating that the lessee was to be tenant 

pay rent for a period of six weeks antecedent 
to the term granted by the lease : — Held : 
admissible in evidence on the part of the lessor, to 
show the amount of rent due.— Oownb v. Oabmbnt 
(1834), 1 Bing. N. C. 318 ; 1 Scott, 275 ; 131 E. R. 
1139. 

1244. Lease by memorandum during life estate — 
To commence immediately — Immediate estate out 
of reversion.] — Where a party, entitled to a 
remainder in tail expectant upon the determination 
of a life estate, grants a term of years to commence 
immediately, the grantee, without entry, takes an 
immediate vested estate carved out of the remain- 
der ; 4 Ann. c. 16, s. 9, making the conveyance as 
effectual as if attornment had been made by the 
tenant of the particular estate. — Doe d. Agar v. 
Brown (1853), 2 E. & B. 331 ; 1 0. L. R. 1048 ; 
22 L. J. Q. B. 432 ; 21 L. T. O. 8. 300 ; 17 Jur. 
1161 ; 118 E. R. 791. 

Annotations : — Consd. Wordsley Brewery Co. v. Halford 

(1903), 90 L. T. 89. Reid. French v. Tucker, Smerdon r. 

Tucker, Biokley v. Tucker (1859), 1 L. T. 549. 

From what time deed Is effective.] — See Deeds, 
Vol. XVII., p. 228, Nos. 425-433. 

Where deed has no date or Impossible date.] — 
See Deeds, Vol. XVII., p. 358, No. 1689. 

Admission of extrinsic evidence as to date.] — 
See Deeds, Vol. XVII., p. 334, No. 1456. 

Validity of deed where commencement un- 
cerMn*]~-See Deeds, Vol. XVII., p. 361, No. 1732. 


Sub-sect. 2. — Duration. 

A. In General. 

1246. Meaning of “ term.”] — In a lease for 
years, the word term is held to imply merely the 
space of time for which the interest is granted ; 
& such a demise, with a remainder over of the 
residue, should the lessee die within the term, will 
eniu’e according to the expressed intention of the 
parties. — Right v. Cartwright (1757), 1 Keny. 
529 ; 96 E. R. 1080 ; sub nom. Wrioht d. 

Plowdkn V. Cartwright, I Burr. 282. 

Annotations : — Apld. Evans r. Vaughan (1825), 4 B. & C. 

261. Consd. (Joltoe r. mchardaon (1851), 7 Exeh. 143. 

Reid. Johns v. Pink, [1900] 1 Ch. 296. 

1246. .] — The “ term ” in the lease only 

designates the time for which it is to run, by way 
of calculation, not as conveying any interest 
(Parke, B.). — Cooper v. Robinson (1842), 10 
M. & W. 694 ; 12 L. J. Ex. 48 ; 152 E. R. 051. 

1247. Whether term must be certain.] — If a man 
leases land to another tiU the lessee hath levied 
£20 it is a good lease, notwithstanding the uncer- 
tainty {'per Cur.). — Anon. (1557), Bro. N. C. 125 ; 
73 E. R. 901. 

1248. .] — (1) Lease for ten years by in- 
denture, w^herein the lessor grants that if the lessee 
pay at the end & term of every ten years ten 
thousand tiles, that then he shall have a perpetual 
demise of the land, from ten years to ten years 
continuity following, & out of the memory of 
man, this is a good lease for no more than ten 
years, for beyond that no other term has any 
certain commencement, continuance, or end. 

(2) Every conU^act sufficient to make a lease for 
years ought to have certainty in three limitations, 
viz. in the commencement of the term, in the 
continuance of it, in Uie end of it : so that all 


1234 i. Fromparticulardate — Whether 
such date inchtaed,J — Deft, hired pre- 
ini<ies from pltf. “ from Apr. 80, lS92, 
iur one year thereafter at the unuiial 


rental, etc.** : — ffeld : the tenancy 
began <.n May 1. — Ghat v. Shields 
(1894). »6 N. S, K. 363.— CAN. 
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1247 1. Whether term must be ceriain.] 
— Hat V. M*(?baokkn (1807), Hume, 
832.— SOOT. 
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these ought to be known at the commencement of 
the lease, ^ words in a lease, which don’t make 
this appear, are but babble, ^ these three are in 
effect out one matter, showing the certainty of the 
time for which the lessee shall have the land, & 
if any of these fail, it is not a good lease, for then 
there wants certainty. Here in the principal case 
there is none of these three certainties for any 
term beyond the first ten years, for when the first 
ten years are passed, there is a condition here 
appointed, which shall be performed before any 
now term shall commence, & before the condition 
is performed there shall be no lease, for such is the 
Imitation of the lessor. Every lease for years 
ought to have a certain end or determination. 
Where the demise & grant is to hold from ten 
years to ten years out of memory, if the words, 
out of memory, be referred to the time to come, it 
does not signfty any certainty of continuance, for 
he said that a thousand years to come are not 
more out of memory than a day to come, for that 
which is not come is not within memory, but 
niemory is referred to the time passed. Ho that 
if it be referred to the time to come, it cannot be 
known whether ten, or a hundred, or a thousimd 
years bo intended thereby, for the one of these is 
not more out of memory than another {per Our.). 
—Say V , Smith (I5b3), 1 Plowd. 269 ; 75 E. R. 
410. 

Annatcifions : — to (1) Befd. StalTortrtj Ca<=»e (1009), 8 

Co. Hop. 73 a. As to (2) Consd. G. xN. Ry. r. Aroold (ISH 0), 

33 T. L. n. in. Eefd. Wrathbono v. Nowlwsry (1615), 

3 Dulst. 158 ; Scattorg-ood v. Edge (1690), 12 Mod. Ren. 

278. Ah to (3) Apld. Owyuue v. MaluHtone ( 1 828 ), 3 C. & 

302. 

1249, Or capable of being rendered certain.] 

— Htfs. in Mar. 1916, informed deft, that they 
would let certain premises to liim “ for the period 
of the war, the rent payable weekly,” & they said 
that they did not int^inll that he should bo subject 
to a week’s notice. Deft, agreed to these ttTins 
& the parties enter(‘d into a formal agreement by 
which pltfs. let the premises to deft. ” for the 
period of the war at a weekly rent of £3 5s., 
payable weekly.” In an action by pltfs. to i^jcover 
})os8ession on the footing that the agr(*ement was 
void for uncertainty as a lease for yiiars A- only 
created a weekly tenancy or a tenancy at will : — 
Held : even if a lease for years must be for a period 
of time which wais certain or wliich ooidd b<‘ 
rendered certain, yet as th(i inbmtion of the 
parties was that the tenancy should be for the 
period of the war, dt as tliis intention could liave 
been carried out by a leam» extending ov(‘r a long 
period but terminable at the end of the war, eflect 
must be given to that intention & pltfs. could not 
recover. — Great Northern Ry. Go. v. Ahnom> 
(1916), 33 T. D. R. 114, 

Annolalixm ; -Reid. Allison r. Hcargall, (19201 3 K. H. 44,3. 

1260. How certainty ascertained.]— Bath’s (Bp.) 
Case, No. 1215, mite. 

1251. Need not be ascertained at time.]— 

A lease in 1785, for three, six or nine years, deter- 


minable in 1788, 1791. 1794, is a lease for nine 
years determmablo at the end of three or six years 
by either of the parties, on giving reasonable notice 
to quit. 

It is time that there must be a certainty in the 
l^easo as to the commencement & duration of the 
term ; but that certainty need not be ascertained 
at the time ; for if in the fluxion of time a day will 
arrive, which will make it ct^rtain, that is sumcient. 
As if a lease be granU*d for twenty -one years after 
three lives in being; though it is uncertain at 
first when that term will commence, because those 
lives are in being, yet when they die it is reduced 
to a certainty ; & id cerium eM quod certnm reddi 
potest : such U*rnis are fivquently creat<‘d for 

raising portions for younger chUdrim (Ixuin 
Kenyon, C.J.). — Gooorkjht d. Hall r . Uiouaud- 
SON (1789), 3 Term Rep. 462 ; 100 E. U. 678. 
^Lnnnfftiiom : -Oonsd. Daiin r. Spurrier (1H(K'0, 3 Hoh. & p 

399. Reid. Chapman v. Towiu'i- (18 lO), 6 M. & W. IDU. 

1252. Term certain —Followed by uncertain 
term.] — Say r. Smith, No. 12 IS, ante . 

1253. .] — An instriiiiKuit by ubich A. 

agrees to let, B. U) take, c(‘rtain preinist's, on 
the tiTnis t hat A. shall pay certain specitUui rtuits, 
varying in amount, at- the end of evtTy tliree 
years, up to a spec'ifled dati*, A which in'ovides, 
that, from afbT that date, ” ho sliall pay tht‘ 
clear annual r(‘nt of £9 till tb(‘ (*nd of the lease,” 
but does not mention any tinu* at which tlie leiuse 
is to terminate, is good only for the tim(‘ pi\»viouH 
to the daUj at which tli(‘ £9 is t-o romnnmee. — 
Gwynnk 7’. Mainhtonk (1828), 3 C. A V. 302, 
N. P. 

1254. Discrepancy In term.] -A.non. (1584), Sav. 
71 ; 123 K. J{. 1019. 

1255. .] — A l(*aH<» for three years ik after 

for tlire<‘ years ^ so from thr«‘e y<‘ars to three years 
until Urn yi'ars hi* expinul, is a lease but for nine 
y<*ars, A: tin* odd year shall not lx* aceounted, 
because tliat does not hapix*u to be th*U*rminod 
by thiv<* years. Anon. (1605), Noy, 143; 7 4 

E. R. 1105. 

1256. No term mentioned.) -(1) One jiossessed 
of a t4*rm for two thousand >eai‘s in land, grants 
the land U) A. without mentioning any term. It 
ia void for uncertainty. 

(2) One seised in fee may create a G'j'ui for years, 
to coininenee aft-<*r his lieath witJiout issue ; but 
one poHsesst'd of a t-erm for two thousand years, 
cannot out of that t<Tm caive a future U;rm to 
commence after the determination of an estat<* 
in tail. — Kihhi.kv v. Dpgk (I7J2), 2 Vera. 684 ; 
23 E. H. 10 4 4. 

1257. Cannot be In perpetuity.]- (1) M. & R., 

by iiidentun; of Feb. 1805, grant^^d A leased certain 
premiw*8 unto A to the usi* of J., his lieii's, exors., 
administrat^irs A assigns for ever, yiidding A 
paying thcTcfor a yearly rent. J^rovlm) for re- 
entry on non-payment of nmt. (Covenant by J, 
for payment of the rent, tor n^poirs, A for insur- 
ance : — Held : in the absence of proof that the 


1249 i. Or capfMe of brinp ren- 

dered certain.] — Grkks r. TuoMTSfi.v 
, 1 8. R. N, S, VV. 16; 18 N. B. W. 
22.— AUS. 



124941. .1 — ^Tocroatea valid 

tenancy the duration of the term must 
be flxM either by the expretn limitation 
of the parties when the lease i« made 
or by refemioe to some collateral 
act which may with equal certainty 
measure lt» continuance. — Ton r. 
MeUaAfL (1899). 18 N. Z. L. R. 668.— 
N.Z. 

1252 1. Term certain — ICoUowed by 
unaeriain term. I— Beaumont v. Lote 
( 1870), 1 V. R. (Ijaw.) 227. — ^AOS. 


12561. So term mentioned .) — Where 
no term is iiiontioiMMl In a Urnsm It may 
be either » tenancy tcmilnablo at tlin 
end of every year, or one for tho life 
of th<4 tenant, according l-o the (enmi 
of the leaee. — Watson v. Dost Ma- 
HOMED Khan, Watson r. Mot i vkk 
Mahomed Aixv Khan, Watson v. 
Doer Mahomed Khan Chowdhky 
(1863), 2 Hay, 4.— IHD. 

1256 IL By a WTitt on contract 

of tenancy, not under seal, the landlord 
agreed that the tenant hhouid not be 
disturbed in his holding so long as the 
rent for which he bad stipulated was 
paid, & so long as the landlord should 


be in iKMiseiislon of tlio pretidses himself. 
The agrecfncnt did not speidfy the 
nature or duration of tb< tenancy. 
In an action by the exors. 6c devisees of 
tho landlord to recover pomessloii, 
after the deaths of both landlord 6c 
tenant field .* the agreement created 
a tenancy for tho lessee^M life, If the 
lamUord'H estate continued so long. — 
Wood v. Davis (1880), 6 L. 11. Ir. 50.— 
IR. 

f. Whether anniverHory of day of 
ffrantiny inelndeeL) - A lease for five 
years cntcTod Into on Juno 17. 1906, 
expires at midnight on June 16, 1910,— 
Roasouw «. New Betuksda Muni- 
rirAhtTY (1910). K. D. L. 367.— S. AP. 
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Sect 8 . — Commencement t duration and terminaiion : 
Sub-sect. 2, An B. & C,] 

premises were at the date of the instrument in the 
occupation of tenants, & the expressed intention 
of the parties precluding the presumption of 
livery of seisin, the instrument could not operate 
as a conveyance of the fee subject to a rent- 
charge, but only to create a tenancy from year to 


year. 

If it had been proved that the premises were in 
the occupation of tenants when the instrument 
was executed or if we wore to presume livery of 
seisin it would operate as a conveyance in fee ; 
but as there is no evidence that the premises were 
in the occupation of tenants, the description of the 
premises not being evidence against the lessor 
of pltf. who was not a party or privy to the instru- 
ment, if we do not presume livery of seisin, then, as 
the instrument cannot operate as a perpetual lease 
the premises must have been held upon a tenancy 
from year to year upon the terms contained in 
that instrument. An examination of the instru- 
ment shows that the parties intended it to 
operate as a perpetual lease, but as it cannot legally 
have that operation we must either presume that 
the premises have been held upon a yearly tenancy 
upon the terms contained in the instrument or 
we must presume livery of seisin — an act in- 
consistent with the expressed intention of the 
parties — so as to convert the instrument into a 
conveyance in fee (Jervjh, O.J.). — Doe d. 
Koberton r. Gardiner (1852), 12 0. B. 319; 
21 L. J. C. P. 222 ; 138 E. li. 927. 

Anrwialitm : — Raid. Harden v. Hosketh (1859), 4 H. & N. 

176, 

1268. .] — Now we have not by law any such 

thing as a lease in perpetuity. We have a fee 
simple subject to a rontcharge, we have a lease 
for years, but wo have no such thing as a lease in 
perpetuity ; & therefore, when we find a perpetuity 
of this kind, if it carries, as J think it does carry, 
the right to possession, that could not be properly 
described as a lease or as a fee simple, because it 
was not intended to vest in the Dover Co. any of 
the soil, only the right of possession or occupation. 
Therefore 1 can well understand why the term 
“ lease,” or some similar term, was not used. But 
it is to my mind equivalent to a lease, so far as 
regards the possession of the surface & adjuncts 
necessary for the working of the line (Jessel, 
M.R.).'--Sevenoak8, Maidstone & Tunbridge 
I ly. Co. V. London, Chatham & Dover Ry. Co. 
(1879), 11 Ch. D. 025 ; 48 L. J. Ch. 513 ; 40 L. T. 
545 ; 27 W. R. 072. 

AnnotcUxtms : — FoUd. Monchostor 81iip (^aiial Co, r. Mau- 

chewter Racecourse Co., 11900] 2 Ch. 352. Conid. Foley’s 

f’harity TrusU'Cs v. Dudley Corpn., [1910] 1 K. B. 317. 

Reid. Taff Vah^ Hy. r. Ainalgaiuatod Soc. of Rnllway 

Hervants. (1901 ] A. C. 426, 


Sec Law of Property Act, 1922 (c. 16), s. 145. 

1259. Includes anniversary of day of granting.] — 
The general understanding is, that, terms for years 
last during the whole anniversary of the day from 
which they are granted (Lord Denman, C.J.). — 
Ackland v. Lutley (1839), 9 Ad. dt El. 879 ; 1 
Per. & Dav. 036 ; 8 L. J. Q. B. 104 ; 112 E. R. 
1446. 


Annotations : — Consd. Isaacs r. Ro\al Insre. (1870), L. R. 
6 Kxoh. 296 ; Sidobothain v. Holland, 11895] I Q, B. 378. 

„„ •. Grovoa, 119171 1 Ch. 168. Folid. Raikes 

r. Ogle, [1021 ] 1 K. B. 576. Redd. H. v. St. Mary, Warwick 
(1863), 22 L. J. M. C. 109 ; Brakspear v. Barton, [1924] 
2 K. B. 88. Mentd. Collier v. M’Boan (1865), 34 L. J. 
Ch. 665. 


Length of term where variance between haben- 
dum & reddendum.] — See Deeds, Voi. XVII., 
p, 889, No. 1982. 

Effect of habendum generaiiy.]~-5rr Sect. 6, ante. 


B. Habendum from Past Daie, 

1260. Duration computed from habendum.] — 

A lease habendum from the Lady Day then next 
last past, shall, in respect of time, computed 
from that day, though it does not commence in 
interest till the day of its date. — ^M ayn v. Beak 
( 1596), Cro. Eliz. 515 ; 78 E, R. 764. 

1261. .] — ^An ejectment is good on a demise 

habendum from Michaelmas, arde datum indenture, 
— Darrel v, Middleton (1598), Cro. Eliz, 606 ; 
78 E. R. 848. 

1262. .] — lease Apr. 16, habendum from 

the Annunciation last past, virtute ewius intravit 
et habuit tenementa preedict a is good, & the lessee 
no disseisor. — Waller v. Campian (1602), Cro. 
Eliz. 906 ; 78 E. R. 1128. 

1263. .] — A lease habendum d die confectionis, 

& livery made afterwards, is good. — Smith v. Bole 
(1618), Cro. Jac. 458; 3 Bulst. 290; 79 E. R. 
392. 

Annotations : — Reid. Threadnoedle v. Linum (1674), Freem. 

K. B. 179 ; Doe d. Bartlett v. Rendle (1814), 3 M. & S. 

99 : Doe d. Douglas v. Lock (1835), 2 Ad. & ^1. 706. 

1264. .] — Dinsdale v. Isles (1673), 3 

Keb. 207 ; T. Raym. 224 ; 84 E. R. 679 ; sub 
nom, Disdale v, Iles, 2 Lev. 88 ; sub nom, 
IIinchman V, Iles, 1 Vent. 247 ; sub nom, 
Turleston V. Rives, Freem. K. B. 106. 

Annotations: — Clonsd. Doe d. Davies t. Thomas (1851), 6 

Exrh. 854 : Jervis r. Tomklnson (1856), 1 H. & N. 195. 

Reid. Hogan r. Hand (1861), 14 Moo. P. C. C. 310. 

1265. .] — In an action for the breach of a 

covenant for repair in a lease, a tenant is not liable 
for acts done before the time of the execution of 
the lease, although the habendum of the lease states 
the premises to be held from a day prior to its 
execution. 

The habendum in a lease only marks the duration 
of the tenant’s interest, & its operation as a grant 
is merely prospective. — Shaw v, Kay (1847), 1 
Exch. 412 ; 17 L. J. Ex. 17 ; 154 E. R. 175. 
Annotation : — Consd. Bird t). Baker (1858), 1 E. &; E. 12. 

1266. ,] — A declaration stated, that by 

deed, pltf. let to defts. a certain mine of rock salt 
for twenty-one years from June 25, 1851, & defts. 
covenanted with pltf., that they would in every 
year during the term, get <St raise from the mine 

2,000 tons of rock salt, & in case of default would, 
at the expiration of the year, pay pltf. 6d. a ton 
for every ton by which the quantity was less than 

2,000 : & also that they would, with all reasonable 
diligence, sink a shaft to the salt rock in order to 
get at the salt : & would also during the 

continuance of the term, work the mine in a 
proper & workmanlike manner. First breach : 
that although defts. did not raise or get out of the 
mine the annual quantity of 2,000 tons of salt, 
yet they have not paid for the quantity short of 

2,000 tons. Second breach ; that defts. did not 
in every year of the term g^t & raise 2,000 tons, ^ 
did not pay for the quantity short of 2,000 tons, 
but on the contrary got & raised no salt whatever, 

refused to pay pltf. any sum whatever. Third 
breach : that they did not use all reasonable 
diligence to sink a shaft to the salt rock in order 
to get at the salt ; but wholly omitted & neglected 
so to do. Fourth breach : that defts. did not 
during the continuance of the term work the mine 
in a proper workmanlike manner, but permitted 
the same to be unworked. Defts. pleaded, 
secondly : that the deed provided that in case the 
rock salt should, during the continuance of the 
term, fail by any inevitable accident, then, on 
payment of all rent due & performance of all 
covenants on the part of the defts., the term should 
cease & determine to all intents ^ purposes what- 
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soever ; that the salt during the continuance of the 
term f^ed by inevitable accident ; that all rent 
due was paid & covenants performed ; & thereupon 
the term ceased & determined. Upon which pleas 
issued were joined. At the trial it appeared that 
by an agreement in writing, dated Aug. 29, 1861, 

S ltf. agreed, before Mar. 25 then next, to demise to 
efts, the salt mine in question for twenty-one 
years from June 25, 1851. When the agi*eement 
was executed, defts. began to sink a shaft for the 
purpose of getting the salt. This sinking was, in 
ftk>pt. 1851, discontinued in consequence of an 
influx of brine. Defts. thereupon began to sink 
another shaft which was in the same month 
discontinued from the like cause. On Nov. 18, 
1852, a lease, pursuant to the agreement, was 
executed, being the deed declared on & which 
contained the proviso for cesser stated in the 
second plea. In consequence of the influx of 
brine before mentioned defts. hever in any manner 
worked the mine, nor paid any of the rents. The 
jury found that defts. could not have worked the 
mine by any reasonable application of labour, 
diligence, skill, money or other means, &. that 
they were prevented from working it by the influx 
of brine : — Held : as the term commenced in i)oint 
of interest on Nov. Ifl, 1852, though its duration 
as to computation of time was to be reckoned from 
June 25, 1851, the proviso for cesser, which referred 
to a failure by inevitable accident during the 
continuance of the term, never came into operation ; 
& as defts. had entei’ed into an absolute un- 
qualified covenant to get 2,000 tons of rock salt in 
each year, or pay for the deflciency, they weix* 
liable ; for whether the salt could be got easily 
or with dilliculty, or whether it existt'd at all, was 
immaterial.- -Jkrvi.s v. Tomkinkon (1850), 1 

H. A: N. 195 ; 26 L. J. Ex. 41 ; 27 J.. T. O. S. 
205 ; 156 E. K. 1174 ; suh uom. Jarvis i\ Tomlin- 
son, 4 W. R. 683. 

Annotaiiom : — ^Refd. Simpson v. Ihk-IcLj" (1M72). 2S L. T, 
543 : Anglo -KK-yptian Navigulioii Co. r. Hciinic (IsT.'i), 
L. Jl. 10 C. 1*. 271 ; Watson r, (’harlcworth, flOO.'iJ J 
K. B. 74. 

1267. J., by indentuiv, dated A: made 

July 19, 1851, granted, demised A leased to A. 
certain premises, habendum to A. from I)(*c. 25, 
1849, for & during A until the full end A term of 
fourteen yeais thence next ensuing, determinable 
as therein mentioned : jmjviso that it should be 
lawful for either J. or A. to deti^rinine the demise* 
at the expiration of the first seven years theivof, 
by six months’ notice; A th(‘reupon that demise, 
A every covenant, etc., therein contained, should 
cease A det<;*rmine accordingly i—Hcld : lh<* S(*veri 
years were to be r<»ckoned from Dec. 25, 1849, A 
the lease might be determined on Dec. 25. 1856.- 
Bird V. Bakkr (1858), 1 E. A E. 12 ; 28 L. J. 
Q. B. 7 ; 32 L. T. O. 8. 74 ; 4 Jur. N. S. 1 H8 ; 7 
W. R. 8 ; 120 E. R. 812. 

C. Term by Reference to Determining Event. 

1268. Term to A. & B. if the said A. A B. shaU 
so long live — Elflect of death of one.]— Anon. 
(1547), Dal. 2 ; 123 K. K. 226. 

1269. .1 — If a man lease land for a 

imndred years, if A. A B. shall so long live, if one 
died the lease is ended. — Brudnel’s Case (.1592), 5 
Co. Rep. 9a; 77 E. R. 61. 

Annotations: — ^APprrd. Hughes 8c CYowthcr (1010), 13 f o. 
]^p. 06. Daniel r. Waddinirtoii (1615), 3 Bulnt. 

13(1: Sacbovorel v. h'rtiisnte (1671). 1 Vent. 148, 181 : 
Day V. Day (18.54), Kay, 703. Btotd. Quick A Harrlf* r. 
Ludborrow (1615), 3 Bulst. 20 ; Dee r. Froedlaod <1626), ; 
Cro. Car. 47 ; Cmbbe r. Tooker (1627), l*oph. 204 ; , 


Slater tr, Carow (1674), 1 Mod. Hop. 187 ; Joiiosr. Strafford 
(1730), 3 P. Wins. 79 ; (Jowperr. (Viwper (1734). 2 P. Wma. 
720 ; Hudson tj. Hudson (1735), Cas. temp. Tain. 127, 

1270. .] — A lease for sixty years, if A. 

A B. so long live, is determined by the death of 
either A. or B. ; but if a lease bo ma^e for the lives 
of A. A B. the freehold is not determined by the 
death of one of them. — Hughes A Crowther’s 
Oa.se (1610), 13 Co. Hep. 66 ; 77 E, R. 1476. 

1271. .1 — WiLKiNsoN’8 Case (1628), 

Het. 76 ; 124 E. R. 355. 

Annotation : - Refd. Lokk ‘1. Scot r. Bonl m (1738), Wlllm, 4.3. 

1272. Or any issue of them —Death of one 

without issue.^ — B aldwin v. Cooke (1587), Moorts 
K. B. 239; 1 Leon. 74; 72 K. R. 551; sub nom. 
C'OCK r. Baldwin, (Jouldsb. 71. 

Antuitation : — Mentd. Mansfll r. Mariot'll (1757), Wllin. .36. 

1273. Term to A. A B. if lessees shall so long live 
—Effect of death of one.^^ — A non. (1517), Dal. 2 ; 
123 E. 11. 226. 

1274. -Wilkinson's Case (1628), 

Het. 76 ; 121 E. U. 355. 

Amutlatton : Refd. Lcffk <1. Scot r Bcnion ( 1 7.tS), WiHoH, 43. 

1275. Term to A. if he so long live - Limitation 
over on death within term.j li<‘as(‘ for yt‘ai‘H “ If 
C. ho long live ; but if In* (lie within tlu* term, the 
rt*si(lu4‘ th(*r(‘of to 1). if nlie so long live ; but if hIu* 
die, tb(‘n to 10. ut supra : ” tlu‘S(* limitations o\er 
are void, as the term <*\pir(‘s at the death of 
Cecil's Case (1566), 3 I)yt*r, 253 b; 73 E. R. 562. 
^in notations — Mentd. Anon. (1587), 3 Lcorn 16.5; K<)cii‘n 

( anc (1594), 0 (V*. Hc]). 15 b 

1276. - -.J -(iKKKN V. Edwvhds (1591), 

Moon-, K. B. 2U7 ; Cro. Eliz. 21(1, ;J20 ; I Ami. 
2.')8 ; 72 K. K. r>»0. 

.inn lUthotw : Retl. Wrlttlil d. rjimilim r. ('iirtwrlglil 
(1757), 1 Burr. 2S2 , Cottle r UicInirdMon (IS5l), 7 Kxrli. 
113. Mentd. l‘ibuH r. MltforU (1((7 1), 1 Vont. 372. 

1277. .1 A. h*ts to B. for eighty yeai*H, 

if he HO long Iiv(*, with r(‘maind(*r afU*r his dt^cease to 
his <‘Xors. or assigns for forty years. 1 1 is adminis- 
tratrix is entith*d to this h'nu. -Si‘AHK v. Sfakk 
( 1599). Cro. Eli/.. 666; 78 K. U. 901 ; sub nom. 
Spkhke V. Si'EHKE, Owen. 125 ; subseguent prO' 
ceedings (1601), Cro. Eli/. HlO. 

AnmtUuitniH : Refd. BInndoii r. Hnii*fb (16(3), (Yo. <’ur. 
.362; Alford’H Cano (1662). O 5Ht ; Pooio r 

JIiiHkoy (1663), (>, BrlilKT. 361; Owbunio v. Slnro (1080), 
2 Jeit. I3((l. 

1278. .| J.<<*as<* for yc*ai*H, if lessen* so 

long liv<‘H, with nanainder over: Held: the 
remairuh*rman shall <*nj(»y during all tlu^ residue 
of the years to come. -WuKUlT d. I^LOWDEN v. 
t'AUTWKKJUT (1757), 1 Burr. 282 ; 97 K. U. 315 ; 
suh nom. Kkjht v. ( 'autwkioht, 1 K4*ny. 529. 

AnnoUdiims: Refd. Evhum r. Vaujclum. (1825). 4 h- A C. 
261 ; r. KirliuniMon (1851), 7 Exrh. J 13, Mentd. 

r. Pink, 11966) I (3». 296. 

1279. - A dwell therein.] - Sawyeh v. 
Hahdy (1.595), Poph. 99; Moore. K. IL 400; 79 
E. R. 1208 ; Huh mmi. SWEii r. Hahdy, (louldsb 
179 ; sub nom. Hakdy r. Keyer, Cro. Eli/. 414. 

12 g 0 , gt remain In service of lessor.l - 

W'aunkfohi) V. (iiLEs (1597), Nf)y, 70 ; 74 E. R. 
1038 , sub nom. Whknfokd e. (IVLEH, Cro. EIlz. 
643. 

1281. Term to A. if he shall dwell on premises.! ~ 

8AWYEH r. HARr>Y (1595), Poph. 99 ; Moore, K. H. 
400 ; 79 K. H. 1208 ; suit nom. Hayer v. Hardy, 
(iouldsb. 179 ; suh nom. Hardy v. Heykr, Cro. 
Eli/. 114. , , , . 

1282. - Where* one l(*a«<*d for twenty-one 

years, if the tenant, his exors., etc., should so long 
continue to inhabit A dwell in the farmhouse, A 
actually occupy the lands, etc., A not let, set, aasign 
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Landlord and Tenant. 


Sect* 8. — Commencement i duration and termination,: 
Sub-sect* 2, C. tSc D. / svb-aect, 3. Seda* 

10; Suh-aeci. 1.] 

over, or otherwise depart with the lease ; — Held : 
the tenant having become bkpt. & his assignees 
having possessed themselves of the premises & 
sold the lease, & the bkpt. being out of the actual 
possession & occupation of the farm, the lessor 
might maintain ejectment without a previous 
re-entry, the continuance of the term itself being 
made to depend upon the lessee ^s actual occupa- 
tion. — Doe d. Lockwood %\ Clarke (1807), 8 
East, 186 ; 103 E. R. 313. 

1288. Term determinable on lives of lessors — 
Effect of death of one lessor.] — If two make a lease 
for sixty yeais, if they so long live, then if either 
of them dies, the estate is determined for this is 
not a limitation but a condition. — Anon. 
(undated), Plowd. Queries, 31 ; 75 E. R. 002. 

1284. .] — Daniel v. Waddinoton 

(1615), 3 Bulst. 130 ; Cro. Jac. 377 ; 1 RoU. 
Rep. 309 ; 81 E. R. 111. 

1285. Lease during continuance of partnership.] 
— When the premises upon which a partnershii) 
business is carried on are, & are declared by the 
partnership deed to be the property of one partner, 
& the partnership deed contains no provision as to 
the tenancy of the partnersliip but only a general 
direction that all rent is to be paid out of profits, 
the ct. will infer that the parinei*ship was intended 
to hold the premises on a tenancy during the con- 
tinuance of the partnership & not on a tenancy 
from year to year at will. — PococK v. Carter, 
11912] 1 Ch. 063 ; 81 I.. J. Ch. 391 ; 106 L. T. 
423 ; 56 Sol. Jo. 362. 

1)* Provision made for Continuance, 

1286. Lease for life of lessee — Proviso if lessee 
die within term of sixty years — Remainder to 
executors of lessee.] — Oravenor v. 1*arker (1560), 

1 And. 19 ; 123 B. R. 331 ; aub 7\om, Parker v. 
Graven OR, 1 Dyer, 160 a. 

Anno1nii(yii8 Rel’d. CromvverH Case, (Jroiuwc'l v, Andrews 
(1«01), 2 Co. Hop. OU b ; 8park v, Wpark (IGOl), Cro. Eliz. 
840. 

1287. Lease from three years to three years — 
During life of lessee.] — Whathbone v. Newbery 
(1615), 3 Rulst. 158 ; 81 E. R. 135, 

1288. ,] — Tuiunoham v. Gray (1677), 

3 Keb. 768 ; 84 E. R. 1001. 

1289. Lease for seven, fourteen or twenty-one 
years — Lease for seven years certain.] — lx*aso for 
seven, fourteen, or twenty-one years, as lessee 
shall think proper, is a good lease for seven years, 
whatever may be its validity, as to the two "other 
eventual terms of fourteen or twenty-one years. — 
Ferguson v. Cornish (1760), 2 Burr. 1032 ; 97 
E. R. 691. 

Annotations GoodHght v, Richardson (1789), 3 

Term Rep. 4«2. Oonsd. Dana v. Spurrier (1803), 3 Bos. 
& 1*. 399. 

1290. Lease for three, six or nine years.] — 

Qoodright d. Hall V. Richardson, No. 1251, ante. 


1291. Lease for three years — Copyhold land — 
Renewal every three years for twenty-one years.]— 

Demise of freehold & copyhold lands at an entire 
pent, habendum so much as freehold for twenty- 
one years, & so much as copyhold for three years 
warranted by the custom, & covenant for renewal 
of the lease of the copyhold every three years, 
ioiiea quotiea during the twenty-one years under the 
like covenants, & that in the meantime, & until 
such new leases should be executed, the lessee 
should hold the said land as well copyhold as free- 
hold, etc. ; — Held : this was only a lease of the 
copyhold for three years, & the lessor after the 
three years might recover the premises in eject- 
ment against the lessee, there not having been any 
fresh lease granted. — Fenny v. Child (1814), 2 
M. &S. 255; 105 E. R. 376. 

1292. To continue from year to year unless 

determined by notice — Lease for three years 
certain.] — A demise by deed for the term of three 
years “ determinable on a six months’ previous 
notice to quit by either lessor or lessee, otherwise 
to continue from year to year until the term shall 
cease by notice to quit at the usual times,” is a 
demise for three years certain, & the tenancy 
cannot be determined sooner than by a six months’ 
notice ending with the third year. — Jones v. 
Nixon (1862), 1 H. & C. 48 ; 31 L. J. Ex. 605 ; 6 
L. T. 330 ; 8 Jiir. N. 8. 648 ; 168 E. R. 796. 


Sub-sect. 3. — Determination. 

1293. Necessity for certain determination.] — 
Say i\ Smith, No. 1248, ante, 

1294. By condition indorsed on lease.] — (1) A 
lease for years made by a husband to trustees for 
the use of liis wife, with a condition indorsed on 
the back of it, to be void on his making her a 
jointure is good, if executed in pursuance of a 
promise of such jointure made previous to & in 
consideration of their intermarriage. 

(2) A lease may be determined by a condition 
indorsed. — Griffin v. Stanhope (1617), CYo. Jac. 
454 ; 79 E. R. 389. 

AnmttaiionN : — Generally, Mcntd. Bainbrldge v. Gardiner 

(1663), (). Bridg. 402; Machell v. C^arko (1702), 2 Ld. 

Raym. 778. 

1296. Quarterly letting — At yearly rent.] — H. 

occupied a house for years under the following 
agreement ; W. agrees to let & H. agrees to hire 
the house No. 62 George Street quarterly at a 
yearly rent of £25 to be paid on the usual four 
quarter days, a quarter’s notice to be given by 
either party ; — Held : it was at the option of either 
party to have determined the tenancy before the 
end of the first year ; but on the authority of 
previous cases, inasmuch as the tenancy amounted 
to a tenancy for a year defeasible by notice &- had, 
in fact endured more than a year, H. had gained 
a settlement by renting a tenement, for a whole 
year within 6 Geo. 4, c. 67. — Hastings Union 
V, St. James, Clerkbnwell (1865), L. R. 1 Q. B, 
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11 V. L. R. 13.— AUS. 


h. Ver mission to remain in occntHi- 
tUnt ,,] — A prov'leion in the lease tliat 
the t;eiiaiil might after six months 
remain in oocnpatiou at a monthly 
rent till oallod on to vacate does not 
extend the t-erm for which the lease is 
granted.— Mono Vitual v. Tukaram 
Valad Malharji (1868), 6 Bom. A. C. 
92.— IND. 


PART 111. SECT. 8, SUB-SECT. 3. 
1293 i. NeemtUy for certain detennina' 
Hoh.J- MOimiSSV i\ Ch.KMKNl'K (1883). 


1288 ii. .J — I’rem Suku Das v. 

BuuriA (1879), I. L. R. 2 All. 317.— 


1294 i. By condition indorsed onlease,] 
— OSMKNT V. Duxdas (19U3), 7 Terr. 
L. R. 339.— CAN. 

— .) — ^WOOD V, Saundeiw 
. L. R. 196 ; 3 D. L. R* 


1894 li. - 
(1912), 21 ^ 
k2.— CAN. 


1294 Hi. .] — Rink r. Mm 

f 19183 2 W.W. R. 1021; 11 Bask. L. 
271 ; 42 D. L, IL 782.— CAN. 


1294 iv. .] — ^Wilkins v. M*Gin- 

ITT, [1907] 2 I. R. 660.— IR. 

k. Death of lessor.] — ^M. conveyed 
the land in question to J., the wife of 
R. H. alone executed a lease to deft., 
Sc died during the term before his wife : 
— Hdd : on R.'8 death tlie term ex- 
pired.— Burns r. MoAdam (1865), 24 
U. C. R. 449.— CAN. 

l. .] — Badiukath V. Bhajan 

Lal (1882), 1. L. R. 6 AU. 191.— 

IND. 

m. Abandofiment of tenure .] — Raia- 
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38 ; 6 B. A S. 914 ; 85 L. J. M. O. 65 ; 29 J. P. 773 ; fi-om the premises ; yielding & i*endoring by B. 
11 Jnr. N. S. 977 ; 14 W. R. 175 ; 122 E. R. 1431. unto A., as well for the rent or use of the said 
AnnoUOion: — ^Befd. R. r. Norwich Incorporation (1874). premises for five years as for the said purchase 
30 L. T. 704. thereof £70 in & by seventy shares of £1 each in 

1296. Requisition of premises by Government the Birkbeck Life Assurance Co., the receipt 
— ^Defence of the Realm.} — In a lease of flats the So delivery unto A. of the said shares of the value 
landlord covenanted to supply the tenant with all of £70 in full for the rent & purohast*. A. thereby 
food, wines, spirits & all other consimiable & admitted. It was further agreed that, should B. 
domestic stores & fuel which the tenant might be legally ejected fi'om the premises within or 
require for use in the fiats. The War Office during the term of five years, A. should pay or 
requisitioned the flats & entered into occupation refund to B., either in cash or in the said shares, 
So so continued until the expiration of the lease, at & after the rate of £7 lU.s. per annum for the 
The tenant refused to pay rent for the time the poHion of the ic^rni unexpired at tlie time of such 
War Office was in occupation: — Held: (1) the eviction A tliat A. should also indemnify B. 
requisition was not an eviction & determination against all Joss A <*xponse in maintaining 
by paramount title of the estate vested in the possession ; it was furtlu^r agiMHHi that no 
tenant ; (2) the doctrine of frustration of adventure abstract or in v(‘stigat ion of title should be peiiniUe<l 
was not applicable to a contract which created & or required Ix'yond e\ idencc* of the si'isiu A: 
vested a term in the tenant; (3) the tenant was possession os owner by A. Sl his ancestors for 
liable for the rent during the occupation of the twenty-one yearns A upwards last past A' that B, 
War Office until the lease expired. — W hitkhaix should immediately do c‘xecute all acts necessary 
Court, Ltd. v. Ettunger, [1920] 1 K. B. 680 ; to transfer A vest the said seventy shares in A. ; 
89 L J. K. B. 120 ; 122 L. T. 640 ; 30 T. 1.. R. ^Ueld: the intention of the parties to he collected 
80 ; 04 Sol. Jo. 147. fi'om the language of the insti unient was, that it 

Annotatitm :~As to (3) Apprvd. Mat (hey v. Curling, [1922J gliould take effect as a Icfu^e A conHCijUiUitly it was 

2 A. C. 180. i. wT\r u 4 i / void as such by Beal Pixiperty Act, J<S 1.) (c. J 00), 

Forfeiture.] — .Vcc Part XXIV., Sect. 1, .. . ^ STRA'm>N v. Pwitit 

Surrender,]— A'cfi Part XXIV., .Sect. 2,po.^l. aK55) l« C. B. 120 : 2 C. h. H. 01)5 ; 21 L. 1*. 

Merger .] — See Part XXIV., Sect. 3, post. . ^25 i, T. O. S. 210 ; 1 Jur. N. S. tl02 ; 3 

Notice to quit.] — See Part XXIII., post. ^ A 548 139 k. B. 822. 

Option to determine .] — See Part XXIV., Sect. 6, .--Conid. Parker r, Tasuoii (isr»H), - 1 ^<’ o. A: i. 

po^- ' r,;,..'!”":"'!! n.f. Tk'yV: 


Sect. O.—RENEWAL OF LEASES. 

See Part IX., post. 


Sect. 10 .— OPERATION OF INVALID LEASE 

Sub-sect. 1. — As Agreement for Lease. 

1297. Lease not by deed— Void In toto.j — By 


void as such by Beal Pixiperty Act, 181.) (c. 100), 
8 . 3, not being by deed. STRA'noN v. P^^^' 
(1855), 10 0. B. 420 ; 3 (’. L. B. 995 5 •/;/ * 

182 ; 25 L. T. O. S. 210 ; 1 Jur. N. S. 002 ; 3 

W. B. .548 ; 139K. B. 822. 

Aiinotattonif .--Conid. Farker r, 

650. Distd. Oond r. I OHlliig TUW V 

Mcolru nhBl'ri’B U H N Htronk. . i‘. St.' 

Jolll: UbIu” i. H a a )- :i7«. Reid. Uuvl. .. Jon™ 

(1860). 17 C. B. 

1299. Operation as agreement.] — Heard 

f. (Jampun, Xo. 1314, Itost. 

430Q ,] — A., who h(‘ld a long liaae 

of certain premises, Si B., by VM'iling not under 

seal, agreed, by words of 

lease for three years, from Sept. 

to B., Si that, if B. sliould, at the (‘nd ol tlm t< im 

of three years, dchire to rciu*w his tenancy, then, 


contract by deft, to give pltf. posHossion of the fai-m 
on the day named ; for tliat po8sessif)n was to be 
given only on the commencement of a Lmancy 


tliftt lie doBirod a renewal of liiH teiian. y , nut uio 

renewal wa« not agreed upon ; & (he 

term of three yt^irs exjured. A., without giving 


Annotalion — ReM. Jink. r. Edw.rdH (1H5B), 20 J. V. 1H4. terms of the aKrec-ment j (2) his t 

1298 . .]— In construing a written „f jt«<,lf at the end of the term of tfirce ‘'r*“ 

contract the ct. will if possible so reiul it ^ to mentioned in the agreement, 

,h. of th. ..fh.., ti„. .-r? 


arts, of agreement between A. Sl B., it w^ bim no interest in Uie land, 
witn^ that A. agreed. to let & B. agreed U, toke was, entitk-d to the velvet. -Dob d. I)A^^^^ 


certain premises then m the possession of B., r. Mgffatt ( 18 ^ 
for the tenn of live years ; & A. also agreed to 43^ ; 15 L. T. O. W. 
So B agreed to purchase the fee simple of the 455. 

smr V thnr<f If V-’s^l^ 

OOPAI.* Atvasoae V. D “ “■ *‘* -*«^- 

0 / T «. ConcUolton bp tacU 

wStr^TlSoBraBa^rABBOi. a»03), Haba Sjkoi^x* y. * W auk 

« oieSdSe : 41 8c. L. k 62 ; (1»10), App. D. 124.-8. AT. 


vSiH enwwi.'vi lAj — .A, t I p'% it 

. MoKf ATT (1850), 1.5 Q. B. 257 ; 1» D. J. Q. «. 
38 ; 15 I.. T. O. 8. 208 i 14 Jur. 035 ; 117 ii. U. 


(JrfuraUy. Conid. Trees i 

Refd. TbomaHV. Pax^kcr (1857), I Jl.AcN.OOO. 
J — Arden v. Huduvan, No. 


11 B. h. T- 44‘i.— soot. 
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1290 1. Ijmmc not by deed — OjjfraiUm 
as a</r«rmen/.h-McLiUN v. Young 
(1850), 1 C. P. 02. — CAN. 
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Landlord and Tenant. 


Sect, 10. — Operation of invalid lease: Sub^ sects, 1 
2, A, (a),] 

1802. .] — Parker v, Taswell, No. 

777, ante, 

1808. .] — ^By agreement, not under 

seal, pltf. agreed to let, & deft, to hire, certain 
premises for seven years ; & it was further agreed 
that a good & sufficient lease, embodying the 
terms of the agreement, should be prepared, at 
the joint expense of the parties. In an action for 
not accepting a lease : — Held : though the instru- 
ment was void as a lease by Real Property Act, 
1845 (c. 106), s. 3, it was good as an agreement. — 
Bond v, Rosling (1861), 1 B. & S. 371 ; 30 L. J. 
Q. B. 227 ; 4 L. T. 442 ; 26 J. P. 4 ; 8 Jur. N. S. 
78; OW. K. 746; 121 E. R. 763. 

Aimolalion : — ^Re!d. Tidoj- r. Mollett Q864), 16 C. B. N. B. 

208. 

1304. .] — Kollason V, Leon, No. 978, 

ante, 

1305. .] — Electric Telegraph Co. 

V, Moore ( 1 861 ), 2 F. & F. 363. 

1306. .J — CowEN V. Phillips, No. 

1347, liost. 

1307. .] — (1) In an agreement between 

A. & B., not under seal, expressed to be made 
“ in consideration of the rents & covenants to 
be reserved & contained in the lease agreed to be 
granted,” it was provided that, as soon as B. 
should liave executed certain specific repairs, etc., 
A. would lease certain premises to him, liis exors., 
etc., for thii-ty-flve years from a day past, at the 
yearly rcmt of £15 ; such lease to contain certain 
specified covenants on the part of B., as to rent 
& other matters, ^ also all other usual <fc proper 
covenants, especially a proviso for re-entry 
for non-payment of rent or non-performance of 
covenants ; & it was fuHher agreed that, until the 
lease should bo granted, pltf., his exors., etc., 
should have tlie same powers & remedies for 
recovering cmforcing jiayment of the rent & 
performance of the covenants as fully as if the 
lease had been actually granted ; the repairs to be 
completed by a given day. Then followed this 
proviso, ” Provided always, that, if the rent 
should bo in arrear, etc., or if lb, his exors., etc., 
should make default in the observance & per- 
formance of the covenants k conditions on his or 
tlieir part herein contained, then & in either of the 
said cases it shall be lawful for the said B., his 
exors., etc., to enter the said premises, etc., & 
the same to have again & enjoy as in his or their 
fornuT e.state, &; the said B. all other occupiers 
thereof tliereout to remove, & thenceforth these 
presents everything herein contained shall cease 
k be void.” B. was let into the premises & paid 
rent. The repairs not having been done by the 
time agreed on Held : A. was entitled to 
re-enter. 

(2) An agreement cieating a present denaise, 
void as a lease by Real Ih^opeiry Act, 1845 (c. 106), 
8. 3, may still enure as an agreement. — Hayne v, 
PUMMINUS (1864), 16 P. B. N. 8. 421 ; 4 New Rep. 
61 ; 10 L. T. 341 ; 10 Jur. N. 8. 773 ; 143 E. R. 
1191. 

Annotatums : — As to (2) Conid. Tidoy r. Mollott (1864), 16 

V. B. N. S. 298. OrticrnJlih Msntd. S.S. Magnhlld f. 

Mclutyro, [1920] 3 K. B. 321. 

1308. .] — (1) Pltf. declared upon an 

agreement for a tenancy in these terms, ” T. 
(pltf. ) engages to complete the whole work necessary 


by June 14 next.” Then followed an enumeration 
of the matters to be done by pltf. ; & the agree- 
ment concluded, ” In consideration of these con- 
ditions being fulfilled, M. (deft.) engages to take 
the house for three years, at the annual rent of 
£130, to be paid quarterly. Bent to begin from 
Midsummer next ” : — Held : the completion of the 
” work necessary ” by the day named for that 
purpose was a condition precedent to pltf.’s right 
to sue deft, for not becoming tenant. 

(2) An instrument which is void as a lease, 
by reason of the provision in Real Property Act, 
1845 (c. 106), 8. 3, may nevertheless enure os an 
agreement. — Tidey v, Mollett (1864), 16 C. B. 
N. 8. 298 ; 4 New Rep. 109 ; 33 L. J. C. P. 235 ; 
10 L. T. 380 ; 10 Jur. N. 8. 800 ; 12 W. R. 802 ; 


143 E. R. 1143. 

Avnotalicm : — As fo (2) Befd. 
I. R. 2 C. P. 376. 


Stranke v. St. John (1867), 


Sub-sect. 2.— Nature of Tenancy Created. 

A, Before Judicature Acts — Tenancy from Year 
to Year, 

(a) In General. 

1309. On entry by tenant.] — Though by 8tat. 
Frauds it is enacted that all leases by parol, for 
more than three years shall have the effect of estates 
at will only, such a lease enures as a tenancy from 
year to year. — Clayton v. Blakey (1798), 8 
Term Rep. 3 j 101 E. R. 1234. 

Annoiniinus : — Rsfd. Doe d. Boffors v, Pullen (1836), 2 Blofir. 

N. C. 749 ; Croft r. Blay, [1919] 1 Ch. 277. 

1310, .] — In ejectment on the demise of the 

churchwardens & overseers of a parish, laid after 
the passng of Poor Relief Act, 1818 (c. 12), 
sect. 17 of which vests all real property belongii^ 
to the parish in the churchwardens & overseers in 
succession, as a corpn., the lessors of pltf. proved 
that deft., ever since tlie passing of the statute, & 
for many years before, had paid rent to the church- 
wardens of the parish for the time being, & that 
the late churchwardens & overseers, who came into 
office after the statute passed, had given him notice 
t-o quit. Deft, produced a lease for years, by 
T. & .1., therein described as churchw^dens of the 
parish, t-o E., made before the statute, in considera- 
tion of the surrender of a former lease ; & also a 
lease for a term of years, yet unexpired, made 
before the statute, by M. & C., described as church- 
wardens of the parish church, to E.’s personal 
representative, through whom deft, claimed, in 
consideration of the surrender of the lease first 
mentioned. In the last-mentioned lease the 
premises were described as ” belonging to the parish 
church,” & the rent was reserved payable to “ the 
said churchwardens & their successors.” On a 
special case, stating these faets : — Held : the 
property appeared to be parish property, the 
leases passed no legal interest ; & the property, 
since the statute, was in the churchwardens & 
overseers in succession, who were entitled to treat 
deft, as tenant from year to year, & to recover the 
premises upon giving notice to quit. — Doe d. 
Higgs v, Terry (1835), 4 Ad. k El. 274 ; 1 Har. & 
W. 647 ; 6 Nev. & M. K. B. 656 ; 3 Nev. & M. M. C. 
385 ; 6 L. J. M. C. 27 ; 111 E. B. 790 . 

Annokttiona : — F<^d. Doo rt. Hobbs t?. ’ 

Ad. & El. 47 8. Msntd. Allason r. (1838), 9 Ad. El. 

255 ; Grarcs r, Colby (18.38), 9 Ad. & 356 ; Doe d. 

HoblnBon r. Hlrd (1843), 1 L. T. O. S. 58 ; RumboU v. 


PART in. SECT, to, SUB-SECT. 2.— 
A. (a). 

p. Ckncral rule.) — A leas© lor life 
for a nomiaal tent, not under seal, 


although it could not pass a freehold 
interest, u’ould owrate as a lease from 
yew to year.—DOB d. Lawson v. 
Covrra (1837), 6 O. S. 499.-~CAN. 


q. .) — White t?. Nelson (I860), 

10 C. P. 158.— -CAN. 

.] — CAVBBmix r. Obvm 

(1862), 12 C. P. 392.— CAN. 
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Paet III— Lea 


Mttut (1846), 8 Q. B. 382 ; SI. NichoJaa Deptford v. 
Sketchier (1847), 8 Q. B. 394 ; Haigh e. Wesl [1893] 
2 Q. B. 19* 


1311 , ,] — In ejectment by churchwardens 

& overseers, on demises laid after Poor Relief 
Act, 1818 (c. 12), it appeared that defts., before 
& since the statute, had paid rent to the successive 
churchwardens, & that the late churchwardens 
& overseers, appointed since the statute, had given 
a proper notice to quit. Defts. produced a lease, 
made before the statute, for fifty-nine years, to 
parties imder whom they claimed, purporting to 
be made with the consent of the vicar, the majority 
of the aldermen & burgesses of the borough of R. 
&> of others the inhabitants of the parish, whose 
names were subscribed to a memorandum on the 
back of the lease expressing such consent. The 
churchwardens were the demising parties, & the 
rent was made payable to them & their successors 
for the time being. The premises were described 
as belonging to the parish church. On a special 
case stating these facts : — Held : notwithstanding 
the consent expressed as above, the premises must 
be taken to have been parish property, demised 
by the churchwardens as such : & consequently 
the lease passed no legal interest in the term, 
the present churchwardens & overseers might 
treat the lessees as tenants from year to year. — 
Doe d. Hobbs v. Cockell (1830), 4 Ad. & El. 478 ; 

6 Nev. &; M. K. B. 179 ; 3 Nev. & M. M. C. 581 ; 5 
L. ,T. M. C. 81 ; 111 E. R. 800* 

Anruiiatifm : — Mentd. St. Nicholafl Deptford t*. Skotchley 
(1847), 8 Q. B. 394. 

1312. ,] — A party signed an instrument, 

by which he agreed to take certain premises, at 
a fixed yearly rent, commencing at a specified 
time, & wliich was directed to the landlords of the 
premises, who did not execute it ; but it was 
proved, that he was put into possession ; that 
certain fixtures belonging to the landlords were 
appraised to him, & that he was in possession at the 
expiration of a year :-—UeId : there was evidence 
from which the jiU’y might infer a demise from year 
to year. — Taylou v. Young (1837), 0 !>. J. K. B. 
141 ; 1 J. P. 107. 

1313. .] — In 1709, A. being tc*nant for life 

of certain premises, demised them for forty-six 
years, to commence on the expiration of a former 1 
term expiring in 1785. In 1775 A. died. In * 
1795, the tc'rm panted by A. vest<*d by assign- J 
ment in B., who m that year demisc'd the premis<»8 j 
to C. for the term of thirty-four years h three* * 
quarters. In 1812, 0. demised them to 1>. for 
eighteen years A a quart(*r wanting ten days. *' 
In an action by the pc*rsonal representatives of C. ® 
against D., for a breach of covenant in not repairing ^ 
the premises : —Held : pltf. was properly desciibed ' 
in the declaration as bring possessed of the residue ^ 
of the term of thirty-four years & thrce-quarttjrs, 

& of the reversion expectant on the determina- 
tion of the demise to deft. ; for that, although, || 
after the death of A., B. became only tenant from 
year to year to the remainderman, yet, as he ^ 
actually continued in possession durii^ the re- 
mainder of the term granted to him, his in Unrest, ^ 
& that of his underlessees, might be dcscribc^d in ”■ 
pleading either as an estate from year to year, or 
as an estate for the term of years. 

If a tenant from year to year demises for a term Y* 
of years, & the original tenancy from year to year 
lasts beyond that term, such a demise is not an ^ 
assignment, but there is a reversion, on which 
covenant may be maintained (Pollock, C.B.). — 
Oxley r. James (1844), 13 M. it W. 209; 13 
L. J. Ex. 358 ; 3 L. T* O* S* 222 ; 153 E. R. 87. ^ 

AnnotoHons : — Bald. Ottler Arnold, Banks v. Arnold 

<1859). I John- B H. 661 ; Gray r. Spyer, 11922J 2 Ch. 22. tl 


Camplin 


Sullivan, No. 583, 


Gaudinku, 


3] under Real Property 

Act, 184o (c. 100), s. 3, for want of a seal, is still 
good as an agreement ; & the tenant who enters 
under it becomes tenant from year to year, 

* uS 16 u T. a 

^ pi6. Arden r. Huijjvan, No. 6tW, 

ante, * 

5, r. Gaudinku, 

J No. 1257, aute. * 

0 ^ PiDperty Act, 

1840 (c. 100), came into operation, executed a 
written instrum(‘nt not under seal, by which T. 

^ agreed to let & S. to hin’t land for a tcTiii exceeding 
g throe years, at a rtmt payablii monthly. H. 
g entered ; iSr it was afterwards orally agn‘t*(t that 
g rent should be paid quarterly : - f/r/d : 

Real Property Act, 1815 (c. lOO). s. *3, though 
\ rendering the lease* void, as not l>i*iug by deed, 

1 still made it void only as a lease, <V; did notr previ*nt 
it from indicating the terms on wlneli I), held tis 

J timant from year to y(‘ar ; iV: consc'tpK^ntly, S.’s 
^ tenancy might be deterinlm‘d, during the lenn, 

^ by a half year’s notice, but, at tlu* end of th(» term, 
expired without notice. — T hksh v. SAVAtuo (18.'")i), 

! 4 E. & B. 30 ; 2 C. L. H. 1315 ; 23 L. .1. Q. H. 339 ; 

. 23 L. T. O. S. 208 ; 18 Jur. 080 ; 2 W. K. 50 1 ; 

. 1I9E. K. 15. 

' .* — Folld. Marlin r. Sinlth (1874). 1^. It. 9 K\el». 

* .'■>0. Reid. Tookor r. Stullli (J8'»7), 1 II. & N.732 ; Smart 
r. JonoH (1801), J5 (’. H N. S. 717. 

1318. .] — ('OWEN r. Phillips, Nt). 1317, 

post, 

1319. ,1- Oiu* who enters upon, o(‘cn|)ies 

& pays rent for corporate* propt'rty und(*r a d('mis(» 
for a term of y(*ars, rnad<‘ on behalf of the corpn., 
but not sealed witli tlieir (‘ommon seal, >H*eoiri(*H 
tenant from year to yemr of tlie corpn., on such 
tt*rms of th(‘ d(‘mis(‘ as are applicahU* to a yearly 
tenancy. — E cclksiastk^al Gomhs. r. Mkuual 
( 1809), ].. K. 4 Exeh. 102 ; 38 L. K\. 93 ; Huh 
worn. Mkruall V. E(’(’Lksiahth’al CN)M.us. for 
England, 20 L. T. 573 ; 17 VV. K. 070. 

JntutiationH * Conid. Ivltidt'rmlriHler Corpn. v. Hardwick 
(1S73), L. R. 9 Kvch. 13. Refd. Mclhoiirnc llatiklnK 
('orpn. V. Broiixhani (1879), 4 App. Cii«. 150. 

1320, .] — By an agreement not under seal, 

pltf. agreed to let to d(*ft., A deft, to i/tke of pltf., 
a houH(* A prt'iniH(*M for He\’en y(‘ars, upon the 
tcTms, amongst others, that deft, would, in th<' 
last year of the term, paint, grain, A varish 
the intf»rior, A also whit#‘wash A efd(Kn\ Deft. 
ent4‘red under the agroem(*nt, A occupied A paid 
rent during the whole period of s<‘ven y<*arH. In 
an action for not painting, etc., the inh*rior, A 
whit<‘wa8hing A colouring in the s<‘ven(h year: — 
Held: deft, must be taken h) liave occui)ied on 
the tenns that, if he shraild continue U> occupy 
during the whole p(*riod of wven years, he would 
do those things which were by the agreememt to 
bo done in the w*venth year ; A h(» was therefoni 
liable. “-M artin r. Smith (1871), L. K. 9 Exch. 50 ; 

43 L. .r. Ex. 42 ; 30 L. T. 208 ; 22 W. U. 330. 

1321. On payment of rent.] — By indenture 
between A., B., A t^., baililTs, A D., E., A K., aider- 
men, with the assent of the burgesses of the borough 
of M. of the one part, A H. of tlie other part ; the 
bailiffs, aldermen, A burgesses demised lands to H. for 
years, to be holden of the bailiffs, aldermen, A bur- 
gesses ; A the deed was executed by A., B., A 0., D. , 

E., A F. ; but not sealed with the corpn. seal ; H. 
having paid rent to the bailifts as chief officers of 


the borough, held that their servant might make 
cognisance for taking a distress imdf*r a demise by 
the corpn., notwithstanding a notice had been 
given by the aldermen, one of whom was a party to 
the indenture, to pay the rent to them ; for the 
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Sect. lO.—Operation of invalid lease : Syb-sect. 2, A, 
(a) <Sb (6), B . ; aub-seci. 3. Sect. 11.] 

payment of rent to the bailiffs admitted a tenancy 
from year to year under the corpn. — ^WoOD v. 
Tate (1806), 2 Bos. & P. N. R. 247 ; 127 E. R. 621. 

AnnntatioriB -Conid. K. v. North Duffleld (1814). 3 M. & 8. 

247. FoUd. Eoolehla«tical CJomrs. v. Merral (1869), 

L. R. 4 Exoh. 162. Consd. Kidderminster Corpn. v. 

Hardwick (1873), L. R. 9 Exch. 13. Re!d. Stafford Coron. 

V. Till (1827), 4 BiofiT. 75. Mentd. Maloomson v. O'Dea 

(1863), 10 H. 1.. Cas. 593. 

1322, .] — Dob d. Pennington v. Taniere, 

No. 274, ante. 

1823, .1 — The perpetual curate of a curacy 

augmented by the governors of Queen Anne’s 
bounty, with the confirmation of the ordinary &> 
immediate patron, granted a lease for years of 
unopened mines, which had not before been leased ; 
but the patron of the advowson was no party : — 
Held : the lease was void at common law, for want 
of confirmation by such patron paramount ; &> 
it was not set up by the acceptance of rent by the 
lessor’s successor in the curacy, the only effect 
of such aceptance of rent being, to create a tenancy 
from year to year. — D oe d. Brammall v. Oollinge 
(1849), 7 O. B. 989 ; 18 1j. J. C. P. 305 ; 13 L. T. 
O. 8. 236 ; 13 Jur. 791 ; 137 E. 11. 372. 

1824, ,1 — Dob d. Davenirh v. Moffatt, 

No. 1300, ante. 

1325. .] — The lessor of pltf. was heir-at-law 

of the surviving trustee & had received the rent 
reserved as to both moieties, but the moiety not 
belonging to testator had been conveyed to him 
under a degree of the Ct. of Ch. : — Held : he could 
not be estopped by the lease & the receipt of rent 
would only create a tenancy from year to year 
which had been determined by a notice to quit. — 
Doe d. Blagrave v. Stephens (1850), 15 L. T. 
O.S. 541. 

1326. .1 — Doe d. Prior v. Ongley, No. 110, 

ante. 

1327. .] —Ecclesiastical Com R s. v . Merral, 

No. 1319, «n/c. 

1328. .] — Martin v. Smith, No. 1320, ante. 

1329. To remainderman — Void lease by 

tenant for life.] — If a tenant for life, under a 
limited power of leasing, grant a lease exceeding 
his power, the lease is void, &. not capable of con- 
firmation by the remainderman. But if the 
remainderman accept rent, as rent, after the 
death of the tenant for life, it is an admission that 
deft, is his tenant, & then he is entitled to notice 
to quit. — Doe d. Martin v. Watts (1797), 7 
Term Rep. 83 ; 101 E. R. 806. 

Annotations : — Reid. Zouch d. Forae v. Forse (1806), 7 

East, 186; Roe d. Bruno v. Prideaux (1808), 10 East, 

158 ; 1)00 d. Tucker v. Morse (1830), 1 B. & Ad, 365 ; 

Smith V, Widlako (1877), 3 a P. D. 10 ; Lowe o. Adams. 

119011 2 Ch. 598 ; Croft v. Blay, (19191 2 Ch. 343 ; Lloyd- 

Jonos V. Clark -Lloyd, 11919] 1 Ch. 424. 

1330. .] — Where tenant for life 

grants a lease for years, wliich is void against the 
remainderman, & the latter before he elects to 
avoid it receives rent from the tenant, whereby 
a tenancy from year to year is created, yet this is 
with reference to the old term, & therefore a half- 
year’s notice to quit from the remainder-man 
ending with the old year, is good. — Doe d. Collins 
V. Weller (1798), 7 Term Rep. 478 ; 101 E. R. 
1086. 

Annotations : — ^Rsld. Dowell v. Dew (1842), I Y. & C. Oh. Cas. 

346 ; Doe d. Buddie v. Lines (1848), 17 L. J. Q. B. 108 ; 

Tolerv. Slater (1867), 37 L. J. Q. B. 33 ; Kelly e^Patterson 

(1874), L. R. 9 O. P. 681 ; Croft v. Blay. (1919) 1 Ch, 277. 


1381. .1 — Deft, came into 

possession under a lease from a tenant for life, 
whom the lessor of pltf, succeeded as remainder- 
man. A money rent was to be paid ; & by a 
further reservation, the tenant was to carry or 
cause to be carried three cart-loads of culm yearly 
to the landlord’s dwelling-house. At the trial 
this lease was objected to as invalid, but it appeared 
that the lessor of pltf., at the Michaelmas after 
the tenant for life died, told his servant to go & 
look for carts to bring the culm home. The servant 
went to the tenants, &, among others, to deft., 
who accordingly brought a load of culm to the 
dwelling-house, other persons who were tenants 
doing the same. On the following May day deft, 
sent two other cart-loads of culm to the house, 
where it was received, other loads being sent in 
by tenants at the same time. The jury found that 
the culm was carried by & received, from deft, 
in the way of rent under the reservation : — Held : 
such finding was grounded on sufficient premises, 
&, allowing the lease to be void, the receipt of culm 
under the above circumstances was a recognition 
of deft, as tenant from year to year. — Doe d. 
Tucker v. Morse (1830), 1 B. & Ad. 365 ; 9 
L. J. O. S. K. B. 77 ; 109 E. R. 822. 

Annotation : — ^Beld. Croft v. Blay (1919), 35 T. L. R. 556. 

1332. Of inadequate amount.] — Pltf. was 

owner in fee of certain cottages & land conveyed 
to him subject to an unexpired lease for sixty 
years. He received rent from the tenant under 
this lease at the nominal rate, reserved under the 
lease, of 6d. a year, & gave a receipt for it “ for 
chief rent.” The lease had been granted by a 
former tenant for life who had no leasing power, 
& contained a covenant for quiet enjoyment. In 
an action of ejectment by pltf. against the tenant 
in possession under this lease ; — Held : (1) as the 
void lease gave no action on the covenant for quiet 
enjoyment to deft, against pltf., it afforded no 
defence to this action ; (2) the receipt of rent under 
the circumstances did not create a tenancy from 
year to year. — Smith v. Widlake (1877), 3 C. P. D. 
10 ; 47 L. J. Q. B. 282 ; 26 W. K. 62, 0. A. 
Annotations : — Generally, Mentd. MercauttJo Investment & 

General Trust Co. v. River Plate Trust, Loan, & A^rency 

Co., [1892] 2 Ch. 303. 

On what terms tenancy held.] — See Sub-sect. 2, 
A. (6), post. 

(6) On What Terms Tenancy held. 

1333. Terms of agreement applicable to yearly 
tenancy.] — Dob d. Davenish v. Moffatt, No. 
1300, arde. 

1334. ,] — Doe d. Koberton v. Gardiner, 

No. 1257, ante. 

1335. .] — Roskruge V. Caddy (1852), 7 

Exch. 840 ; 22 L. J. Ex. 16 ; 19 L. T. O. S. 68, 
206 ; 155 E. R. 1190. 

1336. ,] — Ecclesiastical Comrs. r. 

Merral, No. 1319, ante. 

1337. ,] — Martin v. Smith, No. 1320, ante. 

1338. Repairs.] — Richardson v. Gifford, No. 
560, ante. 

1839. Liability of assignees of lessee.] — 

Defts. having for several years, as assignees under 
a void lease, paid the rent reserved, & not having 
re-assigned : — Held : liable to repair to the end of 
the term according to the covenant in the lease. — 
BEAJ.E V. Sanders (1837), 3 Bing. N. C. 860 ; 8 


PART HI. SECT. 10, SUB-SECT. 8.-- 
A. (b). 

1388 i. Terms of aoreemsnt afiptieahle 


to yearly tenancy.) — M ourant v. 
Qurnaui.T (1875), 1 V. L. R. 85. — 

AUS. 

1888 it — Ltm4H V, Snabr 


(1861), 10 O. P. 462.— CAN. 

1838 lit ,1 — FirR(BABL)r. Wil- 
son (1864), 3 Maoph.( Ct. of Sees.) 828. 
—SOOT, 
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Part ITT.— Leases. 


Hodg. 147 ; 5 Scott, 68 ; 0 L. J. C. P. 283 ; 132 
£I R 638 

Annotations Maurtin v. Smith (1874), 30 L. T. 26 

Napier u. WilliamR, [1911] 1 Ch. 361. 

1340. .1 — ^Abden V. Sullivan, No. 563, ante. 

1341. .] — ^Mabtin V. Smith, No. 1320, ante. 

1342. Rent — Payable in advance.] — In 1851 A. 
became tenant to deft, of certain premises, under 
the terms of a written agreement, not under 
seal, for a term exceeding three years, the rent 
payable quarterly, in advance. A. occupied the 
premises for some time, & paid several quarters’ 
rent, & the receipts given to him by deft.’s agent 
stated that such payment was in advance, although 
in fact A. never paid the rent in advance : — Held : 
although the agreement was void under Real 
Property Act, 1846 (c. 106), as not being under seal, 
still that the receipt taken was ample evidence of 
the tenancy being upon the terms of the rent being 
payable quarterly in advance. Semble : the agree- 
ment itself might also have been referred to for 
that purpose. — Lee v. Smith (1854), 9 Exch. 602; 
2 C. L. K. 1079 ; 23 L. J. Ex. 198 ; 23 L. T. O. S. 
70 ; 2 W. R. 377 ; 156 E. R. 284. 

1343. Use & occupation.] — 0. having 

agreed to let premises to P. tor a term of years, 
P. paying £100 for the fixtures, a lease by deed was 
prepared, & engrossed on parchment. R. paid 
down only £50 ; it was agreed between G. P. 
that P. should be let into possession as tenant from 
year to year on the terms of the intended lease 
until he paid the balance of the £100. At the same 
time G. signed, sealed & delivered tlie deed, which 
however he retained in his own possession. No 
third person was present. No words qualifying 
the delivery, or expressly stating that it was as an 
escrow till the payment of the balance, appeared 
to have been used. G. brought use occupation 
against the assignee of P.’s interest ; on those 
facts appearing at the trial, an objection was 
taken that the action ought to have been on the 
covenants in the deed : —Held : the circumstances 
warranted an inference in fact that it was agreed 
by both G. Ai P., at the time of the execution of the 
instrument, that should not operate as n lease until 
the payment ; &, if there was such an agreement 
by both, though no express words of delivery as an 
escrow were used, it would not operate as a deed 
till then ; &, consequently, P. was tenant from 
year to year under the Gtiiis in the instrument, A 
not tenant under a deed ; A the action for use A 
occupation would lie against him or the assignee i 
of his interest. — G udgen v. Rpjhset (1856), 6 
E. & B. 986 ; 26 I.. J. Q. B. 36 ; 21 J. V, 196 ; 3 
Jur. N. S. 212; 6 W. R. 47 ; n9E. R. 1131. 
Annotations • — Mentd. Fnrnc»8 r. Mctk (1857), 27 L. J- KJf- 

34 ; lioKcrs v. Hadley (1863), 9 Jur. N. S. 8U« ; I’allk* r. 

Horulbrook, [1897] 1 Ch. 25. 


1344. Notice to quit— Natural expiry of agreed 
term.] — If a landlord lease for seven years by parol, 
& agree that the tenant shall enter at T>ady Day 
& quit at Candlemas though the lease be void by 
Btat. Frauds as to the duration of tlio term the 
tenant holds under the teims of the lease in other 
respects ; & therefore the landlord can only put an 
end to the tenancy at Candlemas. — Doe d. Kkioe 
V. Bell (1793), 5 Term Rep. 471 ; 101 E. R. 265. 
Annotations: — Distd. Doe d. Warner 

Ettflrt.. 165. Contd. Beale v. Sandew (18J7). } 

Uattfey r. Arnold, Banks r. Arnold (1859), 1 
651. Doe A Rogers v. (1836). J Scot t, 271 , 

Arden e. Sullivan (1850), 19 L. J. Q. U. 268 ; Adamw r. 
dutterbnek (1883), 10 Q. B. D. 403. 


1845, .] — Doe d. Datoniwi r. 

Moitpatt, No. 1300, ante, 

1848, .] — Tress v. Savage, No, 1317, 


alterations — AlTecting premises.] 

Although a tenant in the occupation of premises 
under an agreement, not under seal for a longer 
period than three years, is at law only a tenant 
from year to year, yet the agreement Inung en- 
forceable in equity as an agi'tHjment for a lease, 
he 18 entitled as an “adjoining owner” to be 
served witli the proper notice retjuirod by the 
Metropolitan Building Act, 1855 (c. 122), of the 
works intended to be executed by the “ building 
owner.”— OowRN v. Phillips (1863), 33 Boav. 18 ; 
8 L. T. 622 ; 0 Jur. N. S. 657 ; 11 W. R. 706 ; 65 
E. R. 272. 

Annotaii(nY[ :~C0JlBd. Hunt r, Harris (1865). 19 11. S. 

13. Apld. FilllnRhain r W(M>d, llSMl] l C’h. 51. 

1348, ,] — A tenant in possession of 

part of a house under an agreement for a greater 
interost than as tenant from year to year is an 
“ adjoining owner ” undtT the Metropolitan Build- 
ing Act, 1855 (c. 122), A entitled to bo served with 
three months’ notice under sect. 85 (1) before any 
alterations affecting hi.s premises can be (‘om- 
moncod by the “ building owner ” ; iu such a casti 
service of a tliroe months’ notice on the person in 
receipt of the wliole of the rents of tJie tenement 
is not Rufiicierit. — Eillingham v. Wood, 118911 
1 Ch. 51 ; 60 L. J. Ch. 232 ; 61 J.. T. 16 ; 39 W. H. 
282 ; 7 T. L. H. 66. 

1349. Power to underlet premises— Void lease 
referring to terms of anterior lease - Anterior lease 
silent as to underletting.^— liy an agreement in 
writing, but not und(*r seal, pltf. ngretal to let A 
deft, to liire on lease for tw(»nty-on(‘ years a house*, 
etc., on tli(* following terms : The rent to be £55 
per annum ; the lease* to commence from Mar. 25 
next, A to contain an extract of tlie covi'iiants in 
the original lease which pltf. is bound unde r ; that 
the proposed lease shall not Ix^ sold, part(‘d wiili, 
or any portion of tin* property uiulerlet- without 
tho consent in writing of ])llf. In tlie original 
lease were six covtmanls by llu* lessee, with a 
proviso for re-entry on the hnuich of an\ of t hem ; 
out there was no cf>venant not to und<*not without 
tlie consent of the landlord. Deft, entered A 
paid rent, A underlet th<^ premises 55ithout tho 
consent of pltf., wJio tlicreupon broiiglit ejectment, 
A was nonsuited //r/d; the nonsuit was right. 
Deft, held as t<*nant from ytuir to year on such of 
the terms of the* agreemmit as were applicatfie to 
that tenancy, 'rhe agrt*ement incorporated the 
six covenants in tin* original J(*ase, A the [iroviso 
for r(‘-enlry on tlie breach of any one of those 
covenants ; hut the agreement could not be read 
as applying the pniviso for re-entry to the new 
clause us to not underlett ing ; A on mere words 
of agreement a condition couhl not he ciH*atcd. - 
CUAWLKV r. PiiK'K (1875), iu R. 10 Q, B. 302 ; 33 
h. T. 203 ; 23 VV. H. 871. 

It. Shice J udicaiure Arh. 

See, 7ioir, I>aw of Property Act, 1925 (c, 20), 
ss. 54, 55. 

1350. Terms of void lease — Lease void for want 
of seal.] — Furness v. Bond, No. 570, ante. 

Compare Part If., Sect. 4, sub-sect. 2, ante. 


BuB-HE<rr. 3 . — Leases of Incxirpokeal 
Hereditaments. 

See Game, Vol. XX V.. p. 356, Nofl. 73, 74. 


8ect. 11. --covenants. 

See Fart XL, potd. 
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Sect. 12.— OPTIONS. 

Sub-sect. 1. — Option to Pubciiase. 

A, In General, 

1851. Power to grant option — Joint stock com- 
pany — Grant ultra vires.] — By the terms of the 
deed of settlement of a joint stock salt co. it was 
declared that the co. was formed for the purpose 
of manufacturing salt on their works, & on such 
other hereditaments near thereto as might be pur- 
chased, & for vending the salt. Power was given 
to the directors to seU, exchange & lease all or any 
of the partnership property, & to enter into any 
contract ; & the receipt clause provided that no 
lessee or purcliaser should be boimd to ascertain 
the regularity of any proceeding under the authority 
of that deed. It was also provided that no new 
rule or regulation altering the fundamental con- 
stitution of the partnership should be binding, 
unless confirmed by two-thirds of the votes of the 
partners present at two successive general 
meetings. The co. purchased works & carried 
on the manufacture of salt In consequence 
of the rivalry of the Joint Stock Alkali co., the 
business was carried on at a loss. After negotia- 
tion, the managing director on behalf of the salt 
co., & a director on behalf of the Alkali co. entered 
into & signed an agreement, dated in May, 1846, 
whereby the former agreed to lease for the term 
of twenty-one years all their works to the latter at 
a specified rent. It was a term of th(‘ agreement 
that the lease should contain an option to the Alkali 
co. to purchase works at any time within twenty- 
one years at a price named ; the agreement was 
to be subject to the consent of the proprietors of the 
salt co. At a meeting of proprietors properly 
convened, held in June, 1846, it was unanimously 
resolved that the agreement should be confirmed. 
The Alkali co. entered into possession of the 
works ; disputes arose as to the state of the repairs, 
& the managing director for & on behalf of the 
salt co., by bill, alleged that the paities to the 
agreement were respectively duly authorised by 
their respective cos. to enter into the agreement, 
& also the confiimation thereof by the general 
meeting of the salt co., & sought to enforce the 
specific performance of the agreement. The 
answer admitted the due autliority of the director 
of pltf .’s CO. to enter into the negotiation, & that the 
general meeting authorised its being carried out, 
& no objection was taken to the agreement as 
being vHra vires : — Held : the directors had a 
power to lease or sell, or to do both ; but the 
giving an option to the Alkali co., extending over 
twenty-one yeais, to puichase or not, at a price 
now fixed, was beyond the powers of the managing 
body ; & a confirmation by a meeting of the share- 
holdei*s could not effectually sanction the con- 
tract ; also, the consent of every member of the 
co. was necessary to give validity to the contract ; 
& this objection was available to deft, at the hear- 
ing, notwithstanding the admissions in the answer, 
& it had not been taken on the pleadings. — 
Clay v, Rupford (1852), 5 De G. & Sm. 768 ; 
64 E. R. 1337. 

Anneiaiwns : — Apia. (loeanlc Stoam Navigation Caj. v. 

yvithorberry (1880), 4H L. T. 743. Reid. Re Female Orphan 

Asylum (1867), 17 L. T. 69. Mentd. Grant v. United 

Kingdom Switchback Railways Co. (1888), 40 Ch. I). 135. 


1852. Corporation — Incorporated by private 

Act.] — Re Female Orphan Asylum, No. 936. anie. 
Administrator — Option nranted with sub- 
lease.] — See Executors, VoL XXIV., p. 568, No. 
6062. 

1353. Lease containing option Invalid — Option 
invalid.] — Under a will which empowered the 
trustees thereby appointed to grant building leases 
for ninety-nine years at increasing rentals, & 
ordinary leases for twenty-one years at the best 
rents which could be obtained, & provided that 
a lease granted under either power might contain 
an option of purchase by the lessee, the trustees 
demised to C. a piece of freehold & a piece of 
leasehold land for thirty-five years, at a nominal 
rent as to both for the first quarter, & after- 
wards, as to the freehold at an increasing rent, 
& as to the leasehold at a fixed rent. The lessee 
did not covenant to build, but only to repair all 
buildings erected or to be erected on the land, & to 
insure ; & the lease gave him an option of purchase 
as to any part of the promises during the first 
twenty-one years. In exercise of this option, 
C. purchased the leasehold portion of the land, 
which was accordingly assigned to him. Doubts 
having afterwards arisen as to the validity of the 
lease, a notice was indorsed upon it, pursuant to 
Leases Act, 1849 (c. 26), & signed by C. & the 
trustees of the will, declaring that the lease should 
be considered in equity as a contract to grant a 
valid lease under the power to grant ordinary 
leases. Upon the sale by C. of the leasehold land 
purchased by him, objection was taken to the title 
on the ground that the lease, not being a building 
lease, & being panted for more than twenty-one 
years, was an invalid exercise of the power : — 
Held : ( 1 ) inasmuch as the lease did not contain 
any covenant to build, it was invalid as a building 
lease ; the defect could not be remedied under 
l.<eases Act, 1849 (c. 26), by turning that which 
wjis a lease of one kind into a contract for a lease 
of another kind ; & that, even if that could be 
done, the lease would still be invalid in consequence 
of the rent reserved in respect of the freehold 
portion being an increasing rent, which was not 
in accordance with the power to grant leases other 
than building leases ; (2) the lease being bad, the 
option of purchase was ineffectual & could not 
he exercised. — Hallett to Martin (1883), 24 
Ch. D. 624 ; 52 L. J. Ch. 804 ; 48 L. T. 894 ; 32 
W. R. 112. 

1354. Nature of option — Outside relationship of 
landlord & tenant.] — Woodai.l v, Clifton, No. 
1357, post, 

1355. .] — An option contained in a 

lease to purchase the reversion & so destroy the 
tenancy is not one of the terms of the tenancy. 
It is a provision outside of the terms which regulate 
the relations between the landlord as landlord 
& the tenant as tenant, Sc is not one of the terms 
of the original tenancy which will be incorporated 
into the terms of the yearly tenancy created by the 
tenant holding over after the expiration of the 
lease . — Re Leeds & Batley Breweries & 
Bradbury’s Lease, Bradbury v, Grimble & Co., 
[1920] 2 Oh. 548 ; 89 L. J. Ch. 645 ; 124 L. T. 189 ; 
66 Sol. Jo. 61. 

Annotazions : — ^Apld. Mollroy v. Clemente (1923), 67 Sol- Jo. 


PART III. SECT. 12. SUB-SECT. 1.— A. 

1864 I. Naivre of option — (hdside re- 
laiioiiship of landlord tenant .] — A 

lease ooutaiulng an option to purchase 
is not determined by the entry of the 
lessee Into a blndlniir oontraot to pur* 
chase, the contract to lease & the con- 
tract to purchase being distinct A 


separate contracts. — B evan v. Dobson 
(No. 2) (1907), 26 N. Z. L. K. 497.— 

N.Z. 


t. Aatfiffnable .] — An option to 

purchase Is assignable. — S uraber v. 
Wilding (1915), 15 S. R. N. 8. W. 
283 ; 32 N. 8. W. W. N. 83.-~AUS. 


a. .3 — Ladhabrai La- 


KHMSi V. Sir Jamsetji Juibhot (1917), 
I. JL. R. 42 Bom. 103.— IND. 

b, .1 — Staples v. Joseph 

& Wright (1883), 2 N. Z. L. R. 20 
(8. C.).— N.Z. 

o. .1— Mux V, Croft 

(1886), 5 N. Z. L. R. l.-^.Z. 

d. Whether abedlvie agree' 
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Part III. — Leases. 


403. IHiM. Eider v. Ford. riOOOl 1 Ch. 041. Apprvd. 
Hherwood Tucker, [1924] 2 Ch. 440. Consd. Batchelor 
V. Murphy, [1925] Ch. 220. 

1356 . Does not run with the land.] — Wood- 

all V. OuPTON, No. J 357, paat, 

1357. Must not offend perpetuity.] — A lease of 
land for ninety years granted in 1867 contained a 
proviso that in case the lessee, his heirs or assigns, 
should at any time during the term be desirous 
of purchasing the fee simple of the land at the rate 
of £500 per acre, the lessor, his heirs or assigns, 
on receipt of the purchase-money, would execute 
a conveyance of the land in favour of the lessee, 
his heirs Si assigns. 

In 1904 an action was brought by an assignee 
of the lease, who had given notice of his desire 
to exercise the option, against assigns of the lessor 
to compel a conveyance of the land accordingly : 
— Held: the proviso or covenant did not come 
within 32 Hen. 8, c. 34, so as to make the liability 
to perform it run with the reversion, A conse- 
quently the action could not be maintained 
against defts. Semble : also, that the option was 
void on the ground of remoteness. — Woodall 
Clifton, [1005] 2 Ch. 257 ; 74 L. J. (^h. 555 ; 93 
L. T. 257 ; 54 W. R. 7 ; 21 T. L. R. 581, C. A. 
Annotaii(ms : —Apld. R*' LeedH & Batley Breweries & Brad* 
bury’s Lease, Bradbuiy v. Griinble, 2 Ch. 54S ; 

.Sherwood v. Tucker, [1924] 2 Ch. 440. Redd. WorthiiiR 
Corpn. V. Heather, [1900 J 2 Ch. 592 ; Dewar v. Goodman, 
[1908] 1 K. B. 94. 

1368. Option given for charitable purpose.] 

— In 1878 land was demised to pltfs.’ predecessors 
for thirty years from Sept. 29, 1870, to be used as 
a public park ; A the lease contained a proviso 
that at any time during the term the lessor, her 
heirs or assigns, would, on receiving notice from 
pJtfs, of their desire to purchase the land, convey 
it to them for £1,325. The le.ssor died in 1902. In 
1905 pitfs. served on her devisees notice of their 
desire to purchase. The devisees maintained that 
the option was void as infringing the rule against 
perpetuities ; & the corpn. brought this action 
against them & the lessor’s exor. for specilic per- 
formance of the contract U} sell, or in the all<»r- 
native, damages for breach of contract: -Held: 
the option to purchase was void for remoteness, 
Si could not be enforced by specific performance ; 
this defect was not cured by the tact that the 
option was given for charitable x^urposes, inasmuch 
as the interest of the charity did not bec'oine 
effective till the haxipening of the future event, 
but i^ltfs. were entith*d to recover damages frt)m 
defts. for breach of the covenant D) convey.- - 
Worthing Corpn. r. Hkather, flOOOJ 2 Ch. 
532 ; 75 L. J. (’h. 761 ; 95 L. T. 718 ; 22 T. L. K. 
750 ; 50 Sol. Jo. 668 ; 4 L. G. K. 1179. 

1359. Option in agreement for lease— To 

purchase freehold.) — An agreement for a lease pro- 
vided that the prospective tenant should t/ake 
the house for three, live, or seven years, & have 
the option of purchasing either the freehold or a 
lease of ninety -seven years.” The tenant entered 


I ibIo possession, but no lease was ever executed : 
•^Held : (1 ) the option to purchase the freehold 
being umlimited as to time was void, under the 
rule against perpetuities, but the option to pur- 
chase the lease, being in fact an option to call 
for a lease, was outside the rule against perpetui- 
ties, Si was exercisable so long as the relationship 
of landlord & tenant existed ; (2) an option to 
call for a lease was outside the rule ag^unst per- 
petuities, although the terms of the new lease 
were not the same as the terms of the original 
lease.— Rider r. Ford, [1923) 1 Ch. 511; 92 
L. J. Ch. 565 ; 129 L. T. 3t7 ; 67 Sol. Jo. 484. 

1360. To call for lease for ninety- 

seven years — On terms different from agreement.]- - 
Rider v. Ford, No. 1359, ante. 

1361. Agreement for new or extended lease — 
Agreement silent as to option — Whether option 
incorporated.] — \ three years’ lease or Umancy 
agreement terminating Dee. 25, 1917, gave the 
tenant an option to purchase the fiveliold for 
£700, ” during the thr(‘e years lien^by x)i’ovidod 
for.” In June, 1917, the landhtrd tenant signed 
an indorsement agmu'ng ” that this lease bo t'X- 
tendod for three years t'xpiring l)(‘c. 25, 1920.” 
In Hept. 1920, the parties signed a further 
indorsement agreeing “ that this lease bo exG^ndod 
for three years expiring Dee. 25, 1923.” These 
indorsements, though duly stamx>e<l, were setth'd 
informally by th(‘ parties thern8elv(*s without 
legal aid. On the eonstruction of these docu- 
ments: Held: it was not intended to extend 
the lease or t<‘nancy agretwent with all its pro- 
visions, collateral or oth(‘rwis(‘, k the ojdion was 
not therefore extended. Sherwood v. Tiu'KER, 
[1924] 2 Ch. 440 ; 9i L. J. Ch. 66 ; 132 L. T. 86 ; 
40 T. L. H. 782 ; 68 Sol. Jo. 769, V, A. 

.hwottiiwn : — Distd. Batehulorr Murphy, [1925] (^h. 220. 

1362. .] -Hatc'HELOr r. Muuriiy, 

No. 1567, post. 

JJ. ILrereine of Option. 

(a) In (General. 

See, generally, Sale oe JjAND. 

1363. When relation of vendor Sc purchaser 
arises — Giving of notice.) -PEiai r. Wimdkn, No. 
1376, post. 

1364. .j — K ichaudh v. Denn 

39 Sol. .To. 469. 

1365. Payment of purchase-money.] — 

Ranelagh (Lord) r. Melton, No. 1377, post. 

1366. Acceptance of title- Payment of 

deposit.! — The un<lerl(*HH<*<* nf some |)rop<*rty con- 
tracted U) purchase it, i>aid a dejM>sit, A accepD^d 
the title. By the c(>n(ra<*t the day 6xed tor com- 
pletion w'os the date of the expiration of the lease, 
Sc the purchasfT was to jiay interest on the pur- 
cliase-money in default of completion. Tin* pur- 
chaser remained in poHsession, but refused t<i 
complete (»r pay the purchas<‘-money ; lie claimed 
to be in possession und(*r the sub-leas#*, n*>t under 


ntent .] — A leaoo c^ontaiaed an agroement 
that ** the lessor agrees to give to the 
lessee the first privilege of purchoRlng 
the premises at any time within four 
years from the date hereof, at the price 
of $1,000, payable in five yearly 
instalments ** : — Held : on absolute 
agreement. — Caset ©. Hanlov (1875), 
n Gr. 445.— CAN. 

1 $ 61 1 . Agreement for new of extended 
leaee — Agreement eiSent as to option — 
Whether option incorpor^ted.\f-VLxmD 
V. McDkrmid (1906), 25 N. Z. L. K. 
901.— N,Z. 

t. wdeer of option .] — 

Where a lease for a term of yearsgives 
the leasee an option to purchase the 


land, the latter’s aoc*eptai*<!e during the 
terra of a now loaso to Iwnrin on Its 
expiration is not of Itself a wolver or 
abandonment of the option. — Mathk- 
80 V r. BURNS (1914). 18 D. L. 11. 399 ; 
50 .S. a K. 115— CAN. 


f. C(meiructifm.}—FRKKMAS v. Ptkw- 
tT (1904). 36 N. B. ii- 465.— CAN. 

g. Row avoided — liy prrfeiiure of 

tiaving forfeited his lease 
' bis conduct : — Reid : the option 
purchase wns dependent thereon, 
was also avoided thereby. — 
lORIJCT V. VICAHS-HHEIR LUMBER 
> (1913). 23 O. W. K. 728 : 4 O. W. N. 
9 ; 9 D. L. R. 4.— CAN. 

h. Ry notice (f tnrminatian.] 


t r. Ward (1834), 2 Men. 102. 

8. AF. 

k. SfrrHsUy ptr writiny .] — Van 
i>KR Ho%*kv V, ('irrriNo (1903), T. 8. 
299. “ 8. AF. 

PART III. 8ECT. 12, SUB-SECT. 1.— 
B. (a). 

l. Time far extreisr — Whether doU 
of fornmencemeni included.] — The lesfMM) 
had the right of purchase, on Ills 
doHiring to do so within the period of 
two yean* after the date of the com 
mencement of the term, Apr. 1, 1852. 
Apr, 1. 1854, the desire of pitrchaaing 
was declami :—Reld : In time, tiie 
day of cofiirnoncemont of the term. 
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Sect. 12. — Options: Svh-sed, 1, B, (a) (5).] 

the contract, & now offered to pay rent. On 
motion for an order on the purchaser to pay the 
urchaso-money into ct. : — Held : the purchaser 
ad an option, & must elect to pay the purchase- 
money into ct. within a month or to ^ve up pos- 
session ; & if he should give up possession, he must 
pay interest on the purchase-money at four per 
cent, from the day fixed for completion. 

There is no rule that a purchiiser in possession 
loses this option by accepting the title. — Green- 
wood V. Turner, [1891] 2 Ch. 144 ; 60 L. J. Ch. 
351 ; 64 L. T. 261 ; 39 W. R. 315. 

Annotations : — Apld. Re Cassani) & M aok ay 'a Contract (1919), 
64 Sol. Jo. 259. Refd. Cook v. Andrews (1896), 66 L. J.Ch. 
137. 

.] — See, generally. Sale op Land. 

1867. Title of landlord — Whether good title must 
be shown.] — By an agreement between A. & B., 

A. agreed to lease to B. a piece of land for ninety- 
nine years, at the rent of £10, & to convey the in- 
heritance to B. for the price of £180, at any time 
within a certain period from the date of the agree- 
ment, on notice being given by B. of his intention 
to purchase ; B. agreed that, in case of such pur- 
chase, he would accept A.’s title without dispute. 

B. gave notice of his intention to purchase : — 
Held : B., on such notice being given, became 
bound to accept A.’s title, even though it should 
be bad ; & A. was entitled to a specific perform- 
ance of the agreement so far as related to the pur- 
chase.— Duke r. Barnett (1846), 2 Coll. 337 ; 16 
L. J. Ch. 173 ; 6 L. T. O. 8. 478 ; 10 Jur. 87 ; 63 
E. R. 759. 

Annotation Re Scott & Alvaroz/H Contiuct, bcott 

V. Alvarez, [1895] 2 Ch. 603. 

1368. .] — By an agreement entered 

into between pltf. & deft,, the latter agreed with 
the former to grant him a lease for a term of 
ninety-nine years, subject to a yearly rent & 
certain covenants to be inserted in the proposed 
lease. The agreement contained an option on 
the part of pltf. to purchase tlie premises within 
three years. Pltf. having elected to purchase, 
deft, refused to produce his title to the premises : 
— Held : the right of pltf. was that of an ordinary 
purchaser, who was entitled to have a good title 
produced in the absence of any condition to the 
contrary, & the or?u-y was upon deft, to show tliat 
that right had been waived. — Welchman v. 
Spinks (1861), 5 L. T. 385, L. C. 

1369. Only interest held at time of lease.] — 

By a lease dated Apr. 15, 1920, landlords demised 

P remises to tenants for the term of three years. 

he lease contained a provision that the tenants 
should at any time during the term “ have the 
option of purchasing all the estate, interest & 
title which is at the date of these presents vested 
in the landlords in & to the freehold premises 
hereby demised & the fixtures & ffttings ... at 
a price not exceeding £3,000.” On Apr. 15, 1921, 
the tenants wrote exercising the option to pur- 
chase for £3,000. They subsequently found that 
the premises had not at the date of the lease been 
vested in the landlords for an unencumbered 
estate in fee simple, but had been mortgaged in 
1910 to secure a loan of which £500 was at the 
date of the lease & was still owing : — Held : under 
the option the tenants were only entitled to 
acquire for £3,000 the actual interest in the pre- 
mises that the landlords had at the time of the 


lease, therefore, the landlords were under no 
obligation to pay off the mtge. So convey the un- 
encumbered fee simple in consideration of the 
purchase price of £3,000. — ^Fowler v. Willis, 
[1922] 2 Ch. 514 ; 91 L. J. Ch. 772 ; 128 L. T. 
500 ; 60 8oL Jo. 576. 

1370. Exercise independent of contract of letting 
— Forfeiture of lease.] — The owner of a plot of 
groimd agreed to grant a lease of it to A. as soon 
ns the latter had erected a villa thereon. But it 
was stipulated, that if A. should not perform the 
agreement on his part, the agreement for a lease 
was to be void, & that the owner might re-enter. 
A. was to insure in a particular way, & he was to 
have the option of purchasing the fee within two 
years. A. erected the villa, but insured in the 
wrong office & in the wrong name ; — Held : the 
contract for a lease was independent of the option 
to purchase, & notwithstanding the forfeitme 
of the first, the latter still subsisted, & a specific 
performance of the contract for sale was decreed. 
— Green v. Low (No. 1) (1856), 22 Beav. 625 ; 
27 L. T. O. S. 269 ; 20 J. P. 564 ; 2 Jur. N. 8. 
848 ; 4 W. R. 669 ; 62 E. R. 1249. 

Annotations : — Distd. Re Adams & Kenelnjfton Vestry (1884), 

27 Ch. D. 394. Rdd. Woodall r. Clifton (1906), 93 L. T. 

257. 

1371. Determination of term.] — (1) Under 

the terms of a lease, the lessees had an option to 
purchase the fee simole of the property contained 
in the lease for a fixoi sum, on giving notice before 
a fixed date. It was agreed that, if the premises 
were injured by fire to a certain extent, the terms 
should be absolutely determined. This event 
happened before the exercise of the option : — 
Held : the option to purchase continued, not- 
withstanding that the term had been put an 
end to. 

(2) The lessor covenanted to insure the premises, 
& on the fire taking place received the insurance 
money. Tlie lessees then gave notice of their 
intention to exercise their option of purchase, & 
claimed that the amount of the insurance money 
received by the lessor should be deducted from the 
purchase money : — Held : the lessees were not 
entitled to the insurance money. — Edwards v. 
West (1878), 7 Ch. D. 858 ; 47 L. J. Ch. 463 ; 38 
L. T. 481 ; 26 W. R. 507. 

Annotations: — As to (1) Consd. -Re Adams & Kensington 

Vestry (1884), 27 Ch. D. 394 ; Re Isaacs, Isaacs v. Reginald, 

[1894] 3 Ch. 506. Generally, Hentd. Re Dyson, Challinor 

V. Sykes, [1910] 1 Ch. 750. 

1372. Breach of conditions.] — By a build- 
ing agreement deft, agreed to erect certain build- 
ings & carry out certain works on pltf.’s land 
within a specified time, & ” forthwith to proceed ” 
with Si complete the works, when a lease for ninety- 
nine years was to be granted ; the agreement 
provided that if deft, did not perform the several 
stipulations therein contained pltf. might by 
notice in writing determine the agreement & re- 
enter ; it also contained an option to deft, to pur- 
chase the freehold. Pltf. being dissatisfied with 
the slow progress made by deft., gave him notice 
to determine the agreement ; but deft. Imving 
previously given notice to pltf. of his intention to 
exercise the option to purchase declined to give 
up possession. On an action by pltf. to restrain 
deft, from trespassing on or interfering with pltf.’s 
possession of the l^d : — Held: (1) on the evi- 
dence that deft, had made default in not “ forth- 
with proceeding ” to carry out the stipulations of 


Apr. 1, 1862, being exolusivo. — 

HUTIfKRLAND V . BUOHANAN (1862). 9 
Gr. 136.--CAN. 

Exercise after breach of condition 


of lease — Before landlord*s election to 
terminate lease.} — A lessor on learning 
of breach of a condition in the lease, 
did not elect at onoe to terminate the 
lease. Later tho tenant gave notice 


of his intention to exerdae his option 
to purchase : — Held : the option bad 
not been validly exercised. — ^J ^kman 
V . Mackay, (19221 8. C. 386.— SWT. 



475 


Part IIT 

the agreement ; but as there was no oondition 
preceaent that deft, should not have committed 
any breach of the conditions contained in the 
building a^ement, the option to purchase was 
well exercised & a binding contract was thereby 
made for the sale & purclmse of the property ; 
(2) the determination of ^he leasing part of the 
building agreement by the notice given to deft, 
for breach of its conditions did not destroy or 
affect the contract for sale created by the exercise 
of the option to purchase, & pltf.’s action must 
therefore be dismissed. — Raffety t\ Schofield, 
[1897] 1 Ch. 937 ; 66 L. J. Ch. 448 ; 76 L. T. 648 ; 
45 W. R. 460. 

Annotation: — As to (2) Consd. Shonvood v. Tucker, (19241 

2 Ch. 440. 

1373. Presumption of exercise — Evidence re- 
butting presumption.] — By an indenture of lease 
dated 1598 a farm was demised for a thousand 
years, with a covenant by the lessor to convey the 
fee simple to the lessee within five years if required. 
The farm was assigned as a leasehold in 1777, 
since which time it had been three times devised 
as freehold, & on the ct. rolls of the manor of 
which the farm formed part the land was called 
freehold : — Held : under the circumstances, it 
remained leasehold as between the heir & the 
administrator of an intestate owner. 

If a presumption arises that tlie covenant in 
the deed of 1598 to assure the fee simple within 
five years was complied with, then the fee simple 
would have been conveyed to O. but then tliero 
would have been an end to rent 6c services 6c 
heriots . . . mentioned in the ct. rolls. ... It 
would seem to me a violent presumption in ihat 
state of things to hold that the tenure created by 
a deed of lease had been turned in some way or 
other into a tenure by freehold (Lord Cairns, 0.). — 
Pickett v. Packham (1868), 4 Ch. App. 190 ; 16 
W. R. 1177, L. C. 

Annotation .‘—Retd. Walters v, Webb (1869), L. II. 9 E(|. 

83. 

1374. Right to Insurance moneys.] — Under tlie 
terms of a lease the tenant was bound to insure 
against fire, 6c had an option of purchasing the 
property. He insured in a sufficient sura. Tho 
premises were damaged by fire, 6c it then appeand 
that the landlord had a policy on the premises in 
another office, of which tJie tenant had no notice. 
The two offices apportioned the amount of loss 
between the two policies, 6c the landlord received 
what was thus payable under the policy effected 
by him. The tenant shortly after the fire gave 
notice to exercise his option of purchase, 6c pro- 
posed that the insurance moneys under both 
policie.8 should go in part payment of the jiurchase- 
money. The landlord claimed to retain for his 
own benefit the money received under the policy 
effect-ed by him, & insisted on the money under 
the other policy being applied in rc-instating the 

remises, & on the tenant declining to do this, 

rought ejectment against him : — Held : the land- 
lord was not entitled to retain for his own benefit 
the moneys received under the policy effected by 
him, nor to insist on the moneys being applied in 
re-instating the property after the tenant had 
exercised his option of purchase. — Reynard v. 
Arnold (1875), 10 Ch. App. 386 ; 23 W. K. 804, 
L, JJ. 

Anneiaiion : — Diftd. Edwards v. W’est (1878), 7 C'b. D- 8 j>8. 


. — ^Leases. 

1375. Edwards d. West, No. 1371, arUe. 

— — .] — See Jjftw of Property Act, 1025 {o. 20), 

S. 47, 

Operation as conversion of property.] — See 

Equity, Vol. XX., pp. 356-3:>8, Nos 951 '956. 

(b) Performance o/ Conditions Precedent 

1376. General rule — Conditions must be strictly 
complied with — Notice.] — A tenant w^^s to have a 
purchasing clause, at any time within nine years, by 
giving three months’ notice. He gave the notice 
at the end of four years ; &; delays occurring, th(^ 
three months olapst'd. Afterwards, the landlord 
threatened hostil(‘ measures to comp<*l a comnle- 
tion, but siih8eqii(‘ntly gave notice that, unless 
the purchase should be completed within six 
weeks, he should treat the notice void tS: the right 
of purchasing as forfeitid. The pun'hasi^ was 
not complet(^d within the six wooku : —Held : 
(1) though a conditional right to purchiuse must he 
strictly complied with, yet time was not, in this 
case, of the essence of the contract ; (2) if it liad 
been, it was waived by the lamllonrs insisting on 
the contract after the expiration of llu' thm^ 
months; (3) time was not made of the essence 
of the contract by the no1i(‘(* ; (}) six \\e<*ks was 
not, under the circumstanci's, a ri^asoiiahle time. 

As soon as the notice was given the r<*lation of 
landlord 6c tenant ceased 6c that of vendor 6i pur- 
chaser was const it ut('d (Houn.LY, M.H.). I’Kcm 
XK \Vi 8DEN (1852), 16 lh‘av. 239; 20 L. 'P. <>. S. 
174 ; 16 Jur. 1105 ; 1 W. H. 43 ; 51 L. H. 770. 
Avuotaiion : Is to C.\) Refd. (JriMMi r. So\in (IHT'.n, i.l <’h. 

D. .'■>89, 

1377. Payment of purchase-money -On fixed 

date—TJme essence of contract.! - Arts, of aguMi- 
ment for a leas(* contained a proviso Hint- if, at 
any time within a ct^rtain period the U‘SHees should 
d(‘Hir(‘ to pni*(‘has(‘ the fee siinpli* A should give 
three months’ noti( (‘ of such llu'ir desire, 6c should, 
“at the exf)iration of siieli notice, ))ay unto him, 
the lessor, the sum of £210 in n'speet of (‘aeli plot, 
etc., then tii(‘ Jt‘Hsor sliall 6c will convey tlie free- 
hold “to the* lesH(‘(‘. Notice to purchase* was given 
in due course ; hut tin* three* months after the 
notice having h(*en allow<*d l4) (*lai>se* without^ the 
money being paid, the* lessoi* refuHe*d t-e) carry out 
the agreement for sale. Upon bill hy lesscM* h>r 
8|»ecific performance ffcid : (1) “ at tin* (‘xpira- 
iion meant th<* ]U'(*ciso day on which (he notice* 
expired; (2) until tlie ce>ndition of paying the 
money was perhirrned the* re»latie)n of \endor 6c 
purchaser did not arise ; (3) time* was of the* 

essence of the) contivwt ; ete the mone*y not being 
paid at (he fixe‘d time* the le*Hse*e» had le^st Ids right 
to purchasc. — ltANKLAOH (L(mD)i;. Mklton (1864), 
2 l)re*w. 6c Sm. 278 ; 5 Ne*w U(*p. 101 ; 34 L. J. 
(;h. 227 ; 11 J.. T. 109; 28 J. R. 820; 10 Jur. 

N. S. 1141 ; 13 W. H. 150 ; 62 E. H. 627. 

Annotaivm • -As to (2)Rold. tic AeUinM & K''t»HlnKteti VOMtry 

(HSt). 27 (’h. It, 394. 

I 37 g. ,j —In a lease* there was a 

crve*nant on th <3 part e)f the lesseir that if the 
h*HK<*e should be df*HirouH, at the expiration of the 
term of purchasing the inlieritancej eif thei property 
com[>ri8<*d in the lease, 6c should give six months’ 
notice to the lessor, 6c should pay to him, his 
heii*H, or assigns, £2,000, 6c all arrears of remt, the 
lessor should convey the pivjperty U) the h^ssee. 


PART UI. SECT. 12, SUB-SECT. 1.— 
B. (b). 

n. General rule — CondUions mutt 
be eiridUyt complied voiihA — The party 
entitled to an option to pnrehaao mn«t 


Bhow that ho ha« perfomnoei all the 
terms upon which alone ho Is ontlfltHl 
to exerciae that option. — v . 
Connolly (1857), 5 Or. 657.--CAN. 

o. .j — DoYLR e. Dt L- 

(1890), 23 N. 8. rC 78.— CAN. 


P. — MiLLEH ALLKV 

(1912), 23 O. W U. 627 ; 4 O. W. N. 
UQ ; 7 1). li. H. 438.— CAN. 

.1— McRak V. Hnmi.EY 

(1905), 24 N. h. H. 7ri.— N.36. 
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Sect. 12. — Opiione: Sub-eect, 1, B* (6), (c) (cf). 

At the end of the term the lessee gave such notice 
to the lessor, but the lessee did not tender the 
purchase-money on the day when the notice ex- 
pired, alleging that owing to the delay of the lessor 
in furnishing the abstra^, he was unable to com- 
plete the conveyance. The lessee subsequently 
filed a bill claiming the benefit of the covenant, 
& praying that the contract, which he alleged to 
be still binding, might be specifically performed : 
— Held : the payment of the purchase-money by 
the lessee at the expiration of the notice was a 
condition precedent, time was of the essence of 
the contract, &, by reason of the non-payment 
of the money, there was no contract binding on 
the lessor. — Weston v. Collins (1805), 6 New 
Rep. 345 ; 34 L. J. Ch. 353 ; 12 L. T. 4 ; 29 J. P. 
409 ; 11 Jur. N. S. 190 ; 13 W. R. 510, L. C. 
Compare No. 1370, ante* 

1879. Due payment of rent — Irregular payment.] 

— Pltf. made a mige. to the first husband of female 
deft., who after that husband’s death lent pltf. 
£200 ; subsequently she bought the estate for an 
additional £400. Hoon afterwards she granted a 
lease to pltf., & signed an agreement indorsed on 
the lease, that pltf. might repurchase within five 
years, paying the rent as it became due. The 
rent was not regularly paid, in some instances 
not until distresses were levied : — Held : this was 
not a case of forfeiture, but of particular indul- 
gence ; from all the evidence the ct. was of opinion 
tliat the transactions were not contemporaneous, 
4te, the terms not having been fulfilled, the bill 
must be dismissed. — Davies v, Thomas (1830), 
Taml. 410 ; 48 E. R. 106, 

1380. Punctuality not necessary.] — Deft., 

the lessee of a house, let the house to pltf. at a 
rent payable quaitorly in advance. The tenancy 
agreement gave pltf. an option to purchase deft.’s 
interest in the house on pltf. giving deft, notice 
in wHting of the intention to purchase, provided 
pltf. should “ in the meantime have duly i)aid 
the rent hereby reserved.” Pltf did not pay the 
rent due on Dec. 25, 1 907, until Jan. 1 0, 1908. On 
Mar. 20, 1908, pltf. gave notice of her intention 
to purchase : — field: (1) ” duly ” did not mean 
punctually, & the condition precedent to the 
exercise of the option had been fulfilled ; (2) the 
faot that the agreement provided that part of the 
purchase -money should be left on mtge. did not 
make the agreement an agreement for a loan, & 
specific performance of the agi’eement must be 
ordered.— Starkey v. Barton, fl909] 1 Ch. 284 ; 
78 L. J, Ch. 129 ; 100 L. T. 42. 

1881. Notice of Intention to exercise option — 
Six months before fixed date — Notice out of time.] — 
Riddell v. Durnford (1893), 37 8ol. Jo. 207. 

.] — See, further, Sub-sect. 1, B. (c), poet* 

1382. Waiver of performance.] — I ^eoo v. Wis- 
DEN, No. 1370, ante* 

(c) Notice to Purchase* 

Necessity for.] — See No. 1381, ante* 

1888. Service of notice — Validity — Infant heir of 
lessor.]— Woods v. Hyde, No. 1887, post* 

1884. One of several trustees.] — 

A lease for seven years was granted by three 


trustees, & an option was given to the lessee to 
purchase the fee at any time during the term on 
giving notice in writing of his intention “ to the 
said lessors, or the survivors or survivor of them, 
or the exors., administrators, or assigns of such 
survivors. ’ ’ The lessee during the term gave notice 
in writing of his intention to purchase to one 
only of the trustees, all three of them being alive, 
& afterwards commenced an action for specific 
performance of the og^ement to sell the property 
to him : — Held : notice ought to have been given 
to all the trustees, or the survivors or survivor of 
them ; notice to one was insufficient, & therefore 
the lessee could not enforce a sale to him of the 
property. — S utcliffe v* Wardle (1890), 03 L. T. 
329. 

Time for — Condition precedent.] — See No 

1381, ante. 

1385. Waiver of right to notice — ^E^toppel from 
objection to validity.] — Held: deft., an assignee of 
the lessor, had waived his right to receive notice 
of pltf.’s option to purchase the freehold & there- 
fore was precluded from taking the objection that 
pltf. was not entitled to exercise the right of 
pre-emption. — Friary IIolroyd & Healey’s 
Breweries, Ltd. v. Singleton, [1899] 2 Ch. 201 ; 
08 L. J. Ch. 022 ; 81 L. T. 101 ; 47 W. R. 002 ; 
15 T. L. R. 448 : 43 Sol. Jo. 022, C. A. 

Annotatimis : — Reid. Manchchter Brewery Co. Coombs, 

[19013 2 Ch. 608 ; Woodall r. Clilton, 11905J 2 Ch. 267. 

(d) By and Against Whom Exereisahle. 

1386. By whom exercisable — Not equitable 
assignee — Though in possession — & paying rent.] — 

The equitable assignee of a lease who has omitted 
to perfect his title by legal assignment although 
in possession of the premises & paying the rent 
reserved by the lease is not entitled to the benefit 
of an option to purchase given to the lessee, his 
exors., administrators &; assigns. In a covenant 
giving an option to purchase the word ” assigns ” 
means the persons entitled to the term as between 
them & the lessor, & to the benefit of the covenants 
entered into by the lessor & lessee respectively 
which run with the land demised. — Friary Hol- 
ttoYD & Healey’s Breweries, Ltd, v* Singleton, 
fl899] 1 Ch. 80 ; 08 L. J. Ch. 13 ; 79 L. T. 405 ; 
47 W. R. 93 ; 15 T. L. R. 23 ; 43 Sol. Jo. 43 ; 
revsd* on other grounds, [1899J 2 Ch. 201, C. A. 
Annotations : — Consd. ManchcHter Brewery Co. r. Coombs, 

[19013 2 Ch. 608. Refd. Woodall v. Clifton, [1905) 2 Ch 

257. 

Heir of lessee — ^Heir also administrator of 

personalty.] — See Executors, Vol. XXIII., p.295, 
No. 3598. 

1387. Against whom exercisable — Heir of lessor 
— Infant.] — A lease for twenty-one years con- 
tained a proviso, that if the lessees should be 
desirous of purchasing the fee, & should give to 
the lessor, his heirs or assigns, notice of such 
desire, they should be entitled to become & be 
the purchasers of the premises at the price named ; 
& the lessor, his appointees, heirs or assigns, 
would, on the paymant of the purchase-money, do 
all acts for effectually conveying the premises to 
the use of the purchasers. The lessor died, having 
devised all his real estate to trustees, who dis- 
claimed, leaving an infant heir. The less^ 
having served on the infant his guardian notice 


lS79i. Duepainnentofreni — Irregular 
payment.] — McLkxxant v. Houhrs 
(1855), 12 U. C. R. 571.— CAN. 


r. Notice of intention to exercise 
opfion.)— S mith v* Dawsox (1884), 
2 N. Z. L. R. 411 (8, C.).— N.Z. 



a. .3 — Buokkriooe r. Tuckbr, 

Tucker v. Bucksridqe (1899), 17 
N. Z. L. R. 513.— N.Z, 

PART III. SECT. 18. SUB-SECT. 1.— 
B. (if). 

b. Against whom exercisable — 
Personal representatipes*) — ^An option 


to purchase leased propertr within a 
limited time may properly be inserted 
in a lease. Sc as such binds the personal 
representatives of a deceased lessor, 
but only writhin the time stated. — 
Ynix V. White (1901), 22 C. L. T. 
312 ; 5 Terr. L. R. 276,— CAN. 

e. Liguidaior.} — ^MoCabtkr p* 


Part III. — Leases. 
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of their election to purchaee, it was held that such 
notice was effectually served, & constituted a 
valid & binding contract, which the ct. would not 
refuse to carry out on the ground that the infant 
could not give a discharge for the purchase-money 
«-WooD8 v.Hydb (1862), 31 L. J.Ch. 295; 6 L. T 
317 ; 10 W. B. 339. 

C. Enforcement of Contract — Remedies for 
Breach* 

See, generally, Specific Performance. 

1388. Speoiflo performance — Only if full relief 
obtainable.] — ^A. demised a house to B. for a term 
of years at a certain rent ; & the lease contained 
a proviso that B. should, at any time during the 
term, be enabled, upon giving a certain notice, to 
purchase the house at a price to be fixed by two 
surveyors to be named, the one by A., & the other 
by B., his exors., administrators, or assigns ; A. 
sold his reversion to C., who bought it with notice 
of the proviso, & the lessee gave notice to C. that 
he was ready to purchase according to the proviso, 
& named a surveyor ; C., however, refused to 
sell, or to name a surveyor on his part : — Held : 
B. could not maintain a bill against O. for the 
specific performance of the agreement in the 
proviso. 

The ct. will not interfere in cases of specific per- 
formance, unless it can give complete & not merely 
a partial relief. — ^A gar v* Macklew (1825), 2 
Sim. & St. 418 ; 4 L. J. O. S. Ch. 16 ; 67 E. B. 
405. 

Anruitaxiofi : — Mentd. llichardaon r, SSmlth (1870), 5 Ch. 

App. 649, n. 

1389 . Counter action for ejectment by lessor 

—Injunction restraining ejectment.]— A yearly 
tenant, having the option of purchasing the pro- 
perty, filed his bill against the landlord for a 
specific performance of the conti*act for sale ; the 
landlord having proceeded to eject pltf. the latter 
applied for an injunction to restrain him ; but the 
ct. declined granting it, except on the terms of 
pltf. undertaking to continue to jiay the rent, 
without prejudice.— B y FCE r. Nohtiiwood (1838), 1 
Beav. 162 ; 48 E. H. 897. 

1390. Against Infant tenant in tall.]— 

Where testator had, in his lifetime, agreed to give 
an option to his lessee t(j purchase the fee, & the 
lessee did not declare for the option until after 
testator’s decease, an infant tenant in tail of the 
legal estate under testator’s will is not a trustee 
for the lessee desirous of purchasing, within the 
meaning of the Trustee Act, 1860 (c. 60), but a 
claim for specific performance was directed /to be 
iWed.—Re Webding’8 Estate (1858), 4 Jur. N. S. 
707. 

1391. Delay bar to relief.] — M. became 

tenant to A. of leasehold property for ten years 
from Dec. 1861, M. to have the option at any 
time during the term to purchase the pr(*mi.‘^s 
for £3,500 & ufion payment thereof to A. the 
term of ten years Ai tne rent should thereupon 
cease & M. should thereupon be entitled to an 
assignment. M. entered into possession & 
wards A. made a mtge. to G. In July, 1867, M. 
gave written notice to A. to G., that he elected 


to purchase. A draft assignment was prepared, 
which could not be settled since neither A. nor 
G. would assent to the purchase-money being paid 
to the otlier of them. A correspondence took 
place, which ended in Mar. 1868. G. having 
given notice to M. to pay his rent to him, M. made 
to him various irregular payments for most of 
which receipts were given expressing them to be 
on account of rent, & this went on after the end of 
the term of ten years. In Nov. 1872, A. became 
bkpt. On May 1, 1873, the solr. of A.’s trustees 
in bkpey. called on M. stated that the trustee 
was going to sell, <k wdslied to give him the refusal. 
M. desii'ed time to consider <S: did not say that he 
had already agired to purcliasc. On the next 
day his solr. discussed the matter with the trustee’s 
solr. but did not set up any claim as having pur- 
chased. On May 13, however, he wrote to the 
trustee’s solr. insisting on ^I.’s light under the 
agreement of 1861 the notice of duly, 1867, 
the trusti^e disputing this right M. filed a bill for 
specific performance //c/d ; (1) the option in 

the agreement of 1861 & the notice of July, 1867, 
made a binding contract, although the iFurchase- 
money was not paid within tlu^ term ; (2) M.’s 
right to specific performance was lost by the delay 
from Mar. 1 868, to May, 1 873, which was not excused 
by his having been in possession ; for that posses- 
sion in order to have that (‘fleet, must bt^ a i>osseH- 
bion under the contract, su(‘h that the vendor 
must know, or be taken t»o know, that tlie pur- 
chaser claimed to be in possc'ssion under the con- 
tract, (fc in this c^ase pltf. did not,fi’om Mar. 1868, 
to May, 1873, claim poss(‘ssion under the contract ; 
nor did it app(jar that the vendors re(‘ogniH(^d him 
or were bound to r(‘Cogni8e liim as (‘laiming f»OH- 
session under it. — Mili>f v. Haywogii (1877), 6 
Ch. 1). 196. 


1392. - — Damages In lieu.] — Worthing 
C oiiFN. V. IIEATIFER, No. 1358, ante. 

1393. Action for damages Lessor unable to 
make good title— Measure of damages.! -A pltf. 
lo(»k possession of pr(‘miH(*H under an agreenuujt 
between him A deft., hy whudi ceH-ain i)remiseH 
were (huni^ed to i>Itf. for two >earH certain, with 
liberty at his own exjienw* to inak(? such im|)roye- 
rnents as he chose, with fhe option of purchasing 
upon giving notice* to dedt. at the (‘nd of or during 
[/be term, “ it being undcTstood that dedt. was 
iKJSsc'ssed of the premises for liis own Iif(‘ that 
jf Mrs. M., A the survivor of tlmrii. Bltf. laid out 
% large sum on th(‘ premises, Al then gave notice 
if his inUmtion to purchase*, d«*ft. could nrd make 
Lhe title he reprc‘S4mt<Hl, wh(*r(*u])on r)ltf. brought 
\n a<*tion of (tHHumpttd for breach of the agreement, 
k sought G) recoV(*r as dam!ig(*M thcj amount 
expended in improvements : Held : pltf. was 
antitied to recover as damages the value of the 
lease at the time the notice to purchase was given, 
k the value of the imprcjvements was not to bo 
considered in estimating them.- -W orthington 
.. Warrington (1849), 8 B. 134 ; 18 L. J. C. P. 
360 ; 13 L. T. O. H. 303 ; 137 E. H. 469. 

i nnr,latwnM * COMd. Haiti r. J* othergin ( I «7 j ), L. H . 7 11 . L. 

ReM. pounnett r. i*uIUT (IK.'iS), 17 < >v ^**.. ****^^ * 
(1H6M), J.. K. 3 g. H. all ; .H<-hrcibcr r. 
iJinkel (I8H6). 5i L. T. Ull. 


York County Loan Co. (1907L 
U. W. 11. 165; 14 O. L. H. 426.— CAN. 

PART III. SECT. 12, SUB-SECT. 1.— C. 

IWl t /Specific ptrformance — Delay 
bariortlief^o^Q v, Bown (1858), 
6 Gr. 402.— UAN. 

1391 ji. .J— MoiB r. I’AL- 


MATIEH ( 1900 ) 19 c. L- T. 

C. L. T. 89 ; 13 Man. L. K. 34.— CAW, 

J 1 — HiciiAKDMON r. Kka«* 

TON (1882), 8 V. L. u. 201. -AUS. 

Where ccfndiiion in tfa§€ 

not completed .J*}, — 
Hu.vt r. SrKNCEU (1887). l.» Or. 

CAN. 


.) —Ontario AsruALT 

(’o. V. Mo.ntrkuil (1915), 52 H. C. U. 
541.— CAN. 

Option muM conMilute com^ 

plete contrttcl. )- H ooaltkr r. Ha/xk, 
119251 4 U. L. H. 948 ; 3 W. W. U. 
577 ; reratf., 19 Hank. L. It. 4 n ; II925J 
2 W. VV. U. 430. —CAN. 
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Landlord and Tenant; 


Sect. 12. — Options: Sub-sects. 2 S. Sect, 13 1 
Suh-sect. 1, A.f B. C.] 

Sub-sect. 2. — Option to Eenbw. 

See Part IX., Sect. 2, 


Sub-sect. 3. — Option to Determine. 
See Part XXIV., Sect. 6, yunv. 


Sect. 13. —RESCISSION AND RECTIHCATION OF 
LEASES. 

Sun-SECT. 1 . — Rescission. 

A . In General. 

1394. Jurisdiction of court.] — Although rectifi- 
cation or setting aside of deeds is assigned to the 
Ch. Div. by Jud. Act, 1873 (c. 66), s. 34 (3), still 
a right to rectification or to set aside a deed may 
be set up as an answer to an action in one of the 
otlier Divs., by virtue of sect. 24 (2) of that Act, 
which gives an equitable jurisdiction to such other 
Div. to that extent. 

Where in an action for rent due under a lease 
of coal mines it was shown in the defence that 
pltf. had no title to part of the mines, & that he 
knew this when he granted the lease, but that 
deft, did not know & had not the means of knowing 
it, & that deft, had not entered inl/O possession or 
done anything to prevent his repudiating the lease, 
it was held that as equity under such circumstances 
would set aside the lease, although there had been 
no actual fraud on the part of pltf., deft, was 
entitled to repudiate & the defence so shown was 
a good answer to the action. — M ostyn v . West 
Mobtyn Coal & Iron Co. (1876), 1 C. P. D. 146 ; 
45 L. J. (h B. 401 ; 34 D. T. 325 ; 40 J. P. 455 ; 
24 W. 11. 401 ; 2 Char. Pr. Cas. 43. 

AnnoUdioTis Breslauer v, Uurwlck (187G), 36 L. T. 

62. Mentd. liaynoH v. Lloyd, fl805] 2 Q. B, 610 ; Budd- 

Hcotti’. Danlell, 11002] 2 K. B. 351 ; CarliHh v. Salt, 11006] 

1 Ch. 336; Markham v. Pa«ot, [1008] 1 Ch. 607. 

1896. County court,] —Angel v . Jay, No. 

1408, post, 

1896. Lease In excess of power — Right of lessee 
to compensation for improvements.] — (I) College 
made a leas<3, the rent subject to taxes ; the tenant 
by mistake -did not deduct them ; equity will 
not allow him those already paid, nor decree the 
account back, 

(2) If a lease or grant is good at law, equity will 
not set it aside without allowing for lasting im- 
])rovoments. — A.-G. v. Baliol Colijege, Oxford 
( 1744), 9 Mod. Rep. 407 ; 88 E. R. 538, L. O. 
Annotations : — Oenerallit, Mentd. Brown v. Blount (1830), 9 

L. J. O. S. (^h. 74 ; VVillats v. Busby (1842), 5 Beav. 193 ; 

Bourne v. Keane, (1919] A, C. 816. 

See Charities, Vol. VIII., p. 363, Nos. 1646- 
1660. 

1397. Absence or inadequacy of consideration.]— 

Leases for lives, obtained by agents of a deceased 
person of weak intellect, upon inadequate .con- 
siderations set aside as fraudulent. — G artside v. 
ISHERWOOD (1783), 1 Bro. C. C. 658 ; 2 Dick. 612 : 
28 E. R. 1297. 

Annotation : — Reid. Andrews v. Mowbray (1807), Wils. Ex. 


1898. .] — (1) Bill to set aeddo leaaes, ob- 

tained by an agent & attorney from his principal, 
dismissed as to voluntary leases ; being pure gift ; 
& no fraud, misrepresentation, etc. ; with costs as 
to some, intended as a provision upon, & in- 
ducement to, the marriage of deft. : without costs 
as to others : the relation of the parties & the 
circumstances upon general principles of public 

(2) Another lease decreed to be delivered up : 
the verdict in an issue establishing, that a full 
consideration was not paid. — Harris r. Tbemen- 
HEERR (1808), 15 Ves. 34 ; 33 E. R. 668. . 
Annotations: — As to (1) Consd. Hunter v. Atkins (1834), 3 
My. & K. 113 : Hlndflon v. Weatherlll (1853), 1 Sm. & 
G. 604 ; Morgan v. Mlnett (1877), 6 Ch. D. 638. Apld. 
lie Coomber, Coomber v. Coomber, [19111 1 Ch. 723. 
Reid. Nlcol V. Vaughan (1834), 7 Bli. N. S. 395 ; Tomson 
V. Judge (1855), 3 Drew. 306 ; O’Brien v. Lewis (1862). 4 
OUT. 221. 

1399. .] — Lease set aside with costs ; as 

obtained by the contrived & habitual intoxication 
of the lessor, immediately on coming of age, at a 
very inadequate rent ; & acts of confirmation 

held not sufficient. — Say v. Barwick (1812), 1 
Ves. & B. 195 ; 35 E. R. 76. 

1400. Lease to charity.] — The owner of 

land having, at his own expense, built a chapel, 
which was used for the purpose of public worship, 
& tlie congregation having subscribed a sum of 
money for the purpose of enlarging & improving 
the same, he, in consideration that the money so 
subscribed should be expended for that purpose, 
demised the premises by lease for twenty-three 
years, reselling a peppercorn rent, during his 
me, & £10 per annum after his death. A declara- 
tion of trust was afterwards executed by some of 
the lessees declaring that they would hold the pre- 
mises in trust for the congregation assembling 
at the chapel, that in case the public worship 
should be there discontinued, then that they would 
assign the premises for civil purposes : — Held : 
neither the sum agreed to be expended on the pre- 
mises, nor the rent reserved at the death of the 
lessor, could be considered a full consideration 
paid for the lease, so as to bring the case within 
Charitable Uses Act, 1735 (c. 36), s. 2. — DoK d. 
Wellard v. Hawthorn (1818), 2 B. & Aid. 96 ; 
106 E. R. 302. 

Annotation : — Reid. Bourne v. Keane, [1919] A. C. 815. 

1401. Lessee In fiduciary relationship to 

lessor.] — A young lady, two years after shw came 
of age, granted a mining lease, as to part of the 
property in possession, & as to rest, in reversion 
to her brother-in-law & uncle, at the suggestion 
& advice of her father’s exor., &; with no inde- 
pendent advice. Three months afterwards the 
exor. was taken into partnership with the lessees. 
It appeared that applications of other persons to 
become lejssees had been discountenanced, & con- 
cealed from the knowledge of the lady : — Held : 
to support the lease in equity, the lessees were 
bound to show that no better terms could have 
been obtained ; the ^antor had the fullest in- 
formation on the subject ; she had separate, in- 
dependent & disinterested advice. she had 
deliberately & intentionally made the grant ; Jfc 
the lessees having failed in proving this, the lease 
was cancelled. — Grosvenor v. Sherratt (1860), 


PART in. SECT. 13, SUB-SECT. 1.— A. 

h. Lease in excess of power.] — 
Kkr V. Dungannon (Lord) (1841), l 
Dr. & War. 609.— IR. 

k. .] — Ilossmtn v. Waish 

(1843), 4 Dr. & W^ar. 485 ; 2 Con. $c 
Law. 662. — IR. 

1397 i. Atmence or inadeouaev of con- 
sitleraiion.} -W’ybk r. Lambert (1865), 


16 I. Ch. H, 378.— IR. 

1401 1. Lessee in fiduciarp re- 

lahonshxp to lessor . Instituted 
prooeedingB to hare a lease cancelled. 
aUeffinsr as grounds of relief, inadequacy 
of rant, want of proper advice by pltf. 
in the execution tbemf. Sc the fldudlary 
relation towards herself which L. had 
assured. In the oircurastanoes the ot. 


granted the relief asked. — Seaton v. 
Lunnev (1879), 27 Or. 169.— CAN. 

1401 11. .1 — The evidence 

disclosing gross inadequacy of con- 
sideration, especially as there was a 
fiduciary relationship between the 
parties : — Held : the lease should be 
canoeiled Sc set aside. — M cCabthy v. 
MoCartht (1893), 7 Nfld. L. R, 764,— 
NFLD. 


Part III.— Leases. 


479 


28 Beav. 669 ; S L. T. 70 ; 6 Jur. N. S. 1228 ; 8 
W. B. 682 : 54 E. R. 620. 

1402. Absenoe of title to part of land demised.]— 

(1) Where there is a demise of premises, & an 
entire rent reserved, if any pait of the premises 
ootild not be legally demised, the whole demise is 
void. 

(2) In a lease of lands, for which the lessor is 
bound to reserve the best rent that can be got, 
he must reserve the best rent that can be got at 
the time the lease is made, without any regard 
to a foraaer lease in which the rent might have 
been fairly reserved on account of money to have 
been then expended in improvements. — Doe d. 
Griffiths r. Lloyd (1800), 3 Esp. 78, N. P. 

1403. .] — Mostyn V, West Mostyn Coal 

& Iron Co., No. 1394, ante. 

14^4. Competence of parties — Lunatic lessor.] — 
Gartsidb V. ISHERWOOD, No. 1397, ante. 

1405. Question for jury.] — The mere 

existence of a delusion in the mind of a person 
making a disposition or contract is not sumoient 
to avoid it, even though the delusion is connected 
with the subject-matter of such disposition or 
content ; it is a question for the jury whetlier the 
delusion affected the disposition or contract . . . 
A lessor at the time when he made a lease of a 
farm laboured under the delusion that it was 
impregnated with sulphur. On an issue directed 
as to the capacity of the lessor to make the lease 
rational letters by the lessor relating to the lease 
were put in evidence. The judge did not tell the 
judge that the letters did not displace the effect 
of the delusion but directed them that it was a 
practical question whether the lessor was so in- 
sane as to be incompetent to dispose of his pro- 
perty though believing it to be full of sulphur. 
The jury found that the lease was valid : — Meld : 
there was no misdirection. — Jenkins v. Mokrih 
(1880), 14 Ch. D. 074 ; 49 L. J. Ch. 392; 42 
L. T. 817, C. A. 

Annotation : — Msntd. Imperial Loan Co. v. Stone (181)2), 01 

L. J. Q. 13. 441). 

1406. Lunatic lessee.] — To constitute a 

defence to an action for use occupation of a 
house taken by deft, under a written agreenient, 
at a stipulated sum per annum, it is not enough to 
show that deft, was a lunatic, A that the house 
was unnecessary for her ; but it must be also 
shown that pltf. knew this, & took advantage of 
deft.’s situation ; & if that be shown, tiie jury | 
should find for deft. ; & they cannot, on tliese I 
facts, find a verdict for pltf. for any smaller sum | 


than that specified in the agn'eineut. — Dane v. 
Kirkwall (1838), 8 C. & P. 079, N. P. 

(^ampbcll r. Hoopor (185.5), 3 .Sm. & 

U. 15J. Mentd. Molton r. Camroux (1848). 2 Kxch. 487 : 

Imperial Loan Co. v. Stono, (1802J 1 Q. B. 591). 

1407. Lessor intoxicated.]— Say v. Bar- 

wick, No. 1390, ante. 

B. Fraud and Misrepresentation. 

See, qenerally, Misrepresentation & Fraud. 

1408. Whether ground for rescission — Innocent 
misrepresentation.] — A c(. of equity will not grant 
^scission of an executt'd lease on the ground of an 
innocent misropi'esentation. 

By County Courts Act, 1888 (c. 13), s. 07, the 
county ct. sliall have all tlie powers of the Iligh 
Ct. in actions for the cancelling of any agrei'niont 
for tlie Jeiise of any pro])erty where the value (»f 
the pi*operty shall not exceecf £500. 

Pltf. agreed to take, Ac deft, agrtunl to grant, 
a lease of certain preinist's for a term of years. 
The value of the interest which deft, agreed to 
grant to i>ltf. did not exceed £500; n(‘i(her did 
the value of deft.’s whole interest, in the premises 
exceed £500; the \alu(» of th(‘ frt*e]iold interest 
in the premises exceodtul £500 : Held : the 
county ct. had no jurisdiction to orde'r cancella- 
tion of the agre(*ment . 

Semble : tlie words “ t h(‘ value of the propert y ” 
in the above enactment mc'an tin* \alue of the 
fee simple. -A noel v. Jay, (19111 1 K. B. 000; 
80 L. J. K. B. 458 ; 103 L. T. 809 ; 55 Sol. Jo. 
140, D. C. 

Annotations : Refd. AnjHl roiipT r .lackHon, I11U7) 2 K. 13. 

822. Hentd. Firnf National OoliiHuraiicc ('o. v. (irocn- 

field, 11U2I J 2 K. J3. 2(>0. 

1409. Fraud & surprise.] -A lease sought 

to be set aside, as Jiaving h(’(*n obtained by sur- 
prise, A fraud, but., under tlie circumstani'es, thct 
bill dismissed. SMY'ril r. S.MYTJI (1817), 2 Madd. 
75 ; 50 E. B. 203. 

1410. Wilful misrepresentation.] — C ava- 

LEJRo V. Puget. No. 401, ante. 

C. (hounds for Jlrf using 

1411. Acquiescence by lessor.) —In 1801, A., 
tenant for life under a sett Jc*rjient with a power to 
grant leases for twenty-one years, concurred with 
B., tin* n(*xt tenant for life, in an agr<*ement 
grant to the steward & solr. of A. a J(*/ise of part, 
of tlie lands, etc., in settlement for twenty-one 
years ahsoluB* at a rent fixed upon a valuation, 
which omitted to osti/aate certain rights of common 
annexed to the lands, on the all(‘ged ground that 
those rights were dinjiuteil by the copyholders of 


1401111. .1 — A.-G.v.Cashjel 

Corps. (1842). 3 Dr. & W ar. 294 ; 2 
Con. & Law 1 . — IR. 

1401 Iv. .] — Mulhallkn V. 

Marum (1843), 3 Dr. & War. 317.— IR. 

l. Premises uninhabitable by reason 
of smoke. y—BKARDMORK V. Bkllkvuk 
Land Co. (1905). Q. R. 16 K. B. 43.— 
CAN. 

m. Crown lease issued through in- 
adoerience .] — H. v. Crumb (1913), 14 
Exch. C. R. 230.— CAN. 


n. I^ease by admini^raior — Sale 
required by beneficiaries — Knowledge of 
leaser.}— Lease by an administrator to 
a party having notice, that a sale was 
rexitilr^ by the i>6rson8 beneOciaJly 
Intere^ied. set aside. — D bohan v. 
Drohan (1809), 1 BaU & B. 185.— IR. 


o. Mistake in amount of rent 
— Knowledge of lessee .] — Gun v. 
M^CARTHy (1883), 13 L. It. It. 304.— 

IR. 


p. Landlord unable to give pos- 
session .} — Drummond r. Hunter 


7 M®R-pb. (Ct. of Sens.) 317 ; 41 
IT, 203.— SCOT. 

q. Premises becoming unsaniUiry.] 
— Tho tenant of a dwell lug-house Is 
entitled to give up tho lease on the 
ground that tho bouse has boooiuc 
luHaultary.— M'K immik’h Tkustkks r. 
AR.MOUR (1899), 2 h\ (Ct. of Hoss.) 
156; 37 He. L. It. 109* 7 H. L. 1. 
246.— SCOT. 

r. Inclusion of additional term by one 
iparty.]-\AS vkr Byl p. Van dkr 
Byu & Co. (1899), 16 H. C. 338. — 

S. AF. 

PART III. SECT. 13, SUB-SECT. 1. B. 

1410 i. IFhethcr ground for rescission 
— Wilful mlsrepresenUUion.)- Raby v. 
Cavanaoh (1856), 6 Or. 378. — CAN. 
1410 B. HOBINHON r. 

Estabrooks & McAlaby (1909), 4 

N. B. Kq. Rep. 168 ; 7 E. L. K. 131. ^ 

CAN. 

1410111. .]— Alkxandkr r. 

IlEriMAN (1912), 21 B. 461 ; 3 

O. \V. N. 755 ; 2 D. L. U. 239.- -CAN. 


1410 iv. - - -.1 - Anahum.ah 

Hiikikii r. Kovi.ash ( ’iiundku Bosk 
(IKMI), I. J.. I(. K (’ale. 118; H. V. 
Kovi.ahh (’iirsnicu r. Anahul- 

LAH Hhkikh. 9 (’. E. R. 407.— IND. 

1410 V. -.) Pli.liTAI* (’llUN- 

Pl.It UllOMK r. MOHKNietANATH IUtR- 

KAif (18H9), J. L. it. 17 ('ajc. 291; 
L. R. 16 liid. App. 233. IND. 

1410 vl.” —.1 liKUOR r. CRO- 

KKII (1811), 1 Ball «C B. 506.— IR. 

1410vil. -- - - Donkoal 

(MAiiyris) r. Grky (1849), 1.3 1. Kq. R. 

1410 viii. - - — OUVKII V. 

HurriK (1840). 2 Dunl. (('t. of Hess.) 
.014 ; 15 Ftw’, Coll. 551.- SCOT. 

t. Fraufl.) — A mistake had 

biK*n made by pltf. in Inserting a 
clause : deft, knew its insertion was a 
niistake, fk his action in requiring pltf. 
to pay taxes, etc., was eoulvalenl to 
fraud : — Held : the lease should be re- 
scinded. — B ourokow V. Hmitk (1921), 
48 K. B. R. 212 ; 58 D. L. R. 515.— 
CAN. 
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Landlobd and Tenant. 


Sect, 13 . — HeRclffsion and rectification of leases: 

Sub-sect, I, C.; stth-seci. 2.] 

the manor. In 1809, B., having become tenant 
for life, on the death of A., executed a lease, 
according to the agreement. 

In 1810, under an Act for inclosiire of waste 
lands, a very large allotment of the waste was 
made, in respect of the lands leased, the rights of 
common having been admitted. B. died in 1816, 
when the reversion of the lands, subject to the lease, 
vested in C., who accepted the rent reserved till 
1821, when he filed a bill to set aside the lease : — 
Held : relief was barred by acts of confirmation 
& acquiescence. — Selsey v. Rhoades (1827), 1 
Bli. N. S. 1 ; 4 E. R. 774. 

An^atwns : — Conid. Baker v. Read (1854), 18 Beav. 398. 

Reid. Nlcol V. VauKhan (1832), 0 Bli. N. S. 104 ; NIcol r. 

Vaufirhan (1834), 7 Bli. N. 8. 395 ; Trevelyan r. Charter 

(1835), 4 L. J. Ch. 209 ; Rudd v. Sewell (1840), 4 Jur. 

882 ; WaterH v. Shaftesbury (1866), 14 L. T. 184 ; Dunne 

V. English (1874), L. R. 18 Eq. 524. 

1412. Acquiescence by lessee — Retention of 
possession.] — A. agreed with P., in consideration 
of £165,000 to grant to P. a lease of certain mines, 
as trustee for a joint-stock co. which P. undertook 
to form ; the consideration to be paid partly in 
shares in the co., partly in money to be raised by 
calls on the remaining shares. The lease was after 
wards executed ; & the co. having been formed, 
with power to sue & be sued by one of the directors, 
entered into possession & worked the mines & paid 
part of the purchase-money. Upon A.’s death 
P., his exor., filed a bill against V., then managing 
director of the co., for an account & payment of 
what remained due to A, of the purchase -money. 
V. answered, & then filed a cross bill on behalt 
of the CO., setting forth various matters as evi- 
dence of misrepresentations, concealment, & other 
frauds practised by A. &; P. on the co, ; & prayed 
that tlie consideration might be declared exor- 
bitant & fraudulent, & that the co. was entitled 
to a valid l(‘ase ol the mines at their true reduced 
value ; or that the said agreement might be 
declared fraudulent A: void, & the co. discharged 
therefrom, & entitled to a lien on A.’s estates, for 
the payments made to him : — Held : the co. were 
not entitled to any relief from the agreement, by 
reason of acts & misrepresentations which pro- 
ceeded from themselves, or were adojited by them 

acquiesced in after full knowledge, while they 
continued to work & exhaust the mines. — V igbrs 
1 ’. Pike (1842), 8 Cl, Fin. 562 ; 8 E. R. 220, 
IT. L, 

AnnMumn Consd. Erlaiiger v. New Soinbivro Phospliato 
^ 1218. Reid. Wildo v. Gibeon 

(1818), 1 H. L. C’as. 605. 

1413. .] — A, leases to C. the T. ferry 

&. all the rights of shore thereto appertaining, 
with a covenant by C. not to erect any building 
upon the ferry or landing place without the consent 
in writing of A. C. obtaining verbal permission 
from A. commenced building a bridge upon the 
foreshore ; & subsequently, in Jan. 1852, exe- 
cuted a deed tendered to him by A.’s solr., acknow- 
ledging in consideration of permission to complete 
the bridge, the right to insist upon its removal, & 
agreeing to pay A. the yearly rent of £20 for the 
concession, & £500 on failure to remove the bridge ! 
after notice. C. subsequently discovered that the ' 
title to the foreshore upon which the bridge was 
built was claimed by tlie Crown, a circumstance in 
the knowledge of A. in Jan. 1852, obtained a 


lease of the soil from the Crown, but continued to 
pay a rent to both A. & the Crown. Upon notice 
from A. to remove the bridge, & action brought 
for the £500 penalty accruing from non-compli- 
ance, C. died a bill against A. to set aside the deed 
of Jan. 1852, for an account of the rent p^d, 
in restraint of the action : — Held : C. being in 
ion either under the ori^nal lease or the 
leed of 1852, could not set aside that contract 
without also giving up possession, he could not 
have sot up the adverse title of the Crown. — 
WiUDUGHBY V. Chamberlaine (1857), 5 W. R. 828. 

1414. .] — It is not open to a lessee who has 

known for years of operations which he alleges 
constitute a trespass to make such operations sub- 
sequently the ground for an action for rescission 
of the contract of lease. — South African Brew- 
eries, Ltd. V, Durban Corpn., [1912] A. C. 412 ; 
81 L. J. P. C. 217 ; 106 L. T. 385, P. C. 

1415. Application of Statute of Limitations — 
Improvident lease by charity.] — Charities are 
trusts, are as such within the operation of 
Real Property Limitation Act, 1833 (c. 27). 

Sect. 1 of the statute extends the word “ per- 
son ” to a class of persons as well as to individuals. 
The poor of a parish are a class of persons within 
the meaning of that sect. 

Lands were given for the benefit of the poor of 
two parishes, & were placed under the manage- 
ment of the rectors & churchwardens, who, with 
the consent of the vestries, might lease them. 
The rectors, etc., executed a lease of them for ever 
to the president & scholars of a college subject 
to a lixed rentcharge. Above sixty years after 
the execution of this lease, the fairness of wliich 
at the time of its execution was not impeached, 
the A.-G filed an information against the lessees, 
praying that it might be canceUed : — Held : real 
pltfs. in this suit were the poor of the two parishes ; 
they were in the situation of a cestui que trust ^ 
the suit by information of the A.-G., who had no 
independent rights, was a suit by them ; they 
could not maintain such suit unless against their 
trustees except within twenty years, this was not 
such a suit ; but was a suit against purchasers 
for value, & therefore that it was barred. — St. 
Mary Magdalen, Oxford (President, etc.) v, 
A.-G. (1857), 6 H. L. Cas. 189 ; 26 L. J. Ch. 620 ; 
29 L. T. O. S. 238 ; 21 J. P. 531 ; 3 Jur. N. S. 
675 ; 10 E. R. 1267, H. L. ; sub nom, A.-G. v, 
Magdalen College, Oxford, 5 W. R. 716. 

Annotations: — FoUd. A.-G. v. Davey (1859), 4 De G. & J. 
136; A.-G. V. Payne (1859), 27 Beav. 168; Maflrtlaleii 
Hospital V. Knotts (1878), 8 Ch. D. 709. Hentd. Bobbett 
V. S. E. Ry, (1882), 9 Q. B. D. 424. 

1416. .] — An improvident lease was 

granted by a charitable corpn. to a trustee for 
the master : — Held : after twenty years’ enjoy- 
ment under it the rights of the A.-G. to question 
its validity was barred by the Real Property 
Limitation Act, 1833 (c. 27). — A.-G. v, Payne 

1859), 27 Beav. 168 ; 7 W. R. 604 ; 64 E. R. 65. 
^In notation : — FoUd. Me^dalen Hospital v. Knotts (1878), 8 
Ch. D 709. 

See Charities, Vol. VIII., p. 354, Nos. 1506- 
1508. 

Sub-sect. 2. — ^Rectification. 

See^ generally^ Mistake. 

1417. Lease of infant’s property — Sanctioned by 

court.] — Where a lease under the sanction of the 
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1418 i. Acquieacitnet b 
(ion of poMcaaion ,] — 
Watkins (1914), 16 W. 
AUS. 


& lessee — Helen- 
OLDSMITH r. 
A. L, R. 22.— 


1412 H. .] — Pltf., lessee, 

ha vii^ altered the aloluaguo, after learn - 
bi« rhrhts: — Held: ^ was not 
pptltj^ to reaotssion. — R uff v. McFrr 
(1912), 23 O. W. R. 697 ; 4 O. W. N. 


501 ; 9 D. L. R. 519.— CAN. 

PART III. SECT. 13, SUB-SECT. 2. 
a. General rule.) — MoRTiAfXit r. 
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cfc. had been deliberately entered into & formally 
executed for the benefit of an infant, a bill foi 
the rectification of the lease, on the ground that 
it contained an improper demise of trade fixtures, 
& an improper covenant by the lessees to render 
up such fixtures at the end of the term ; also, 
that it did not reserve to the outgoing lessee the 
growing crops, etc., conformably with the custom 
of the country, was dismissed with costs. — S eaton 

V, Staniland (1862), 4 Giff. 61 ; 7 L. T. 347 ; 
Jur. N. S. 69 ; 66 E. R. 620. 

1418. Unilateral mistake — Option of rectification 
in lieu of rescission.] — Where there is mutual 
mistake in a deed or contract, the remedy is to 
rectify by substituting the terms really agreed 
to. Where the mistake is unilateral the remedy 
is not rectification but rescission, but the ct. may 
give to a deft, the option of taking what pltf. 
meant to give in lieu of rescission. Fltf. wrote a 
letter offering to deft, to make a lease to him of a 
portion of a block of three houses, consisting of 
the ‘first, second, third, & fourth floors of all three 
houses, at a rent of £500 a year. Deft, wrote in 
answer, accepting the offer ; & a lease was exe- 
cuted whereby all the upper floors of the block 
were demised by pltf. to the deft, at the rent of 
£500. Fltf. alleged that the first floor of one of 
the houses was included in the offer, & in the lease, 
by mistake, & that he always intended to reserve 
such first floor for his own use. Deft, denied that 
he accepted the offer, or executed the lease, under 
any mistake. The ct. having found upon the 
evidence that a common mistake was not suffi- 
ciently proved, but that mistake on the part of 
pltf. was, gave judgment for rescission with an 
option to deft, to accept rectification instead.- - 
Paget v. Mabsiiall (1884), 28 Oh. D. 255 ; 54 
L. J. Ch. 575 ; 51 L. T. 351 ; 49 J. F. 85 ; 33 

W. R. 608. 

Annotations : — Ezpld. May v. Platt, [1000] 1 Ch. 01 C. Refd. 

North V . Porcival (1898), 78 h. T. 015. 

1419. Common mistake.] — Wliere in a grant or 

devise the description of parcels is made up of 
more than one part, & one part is true & the other 
false, then, if the part which is true describes 
the subject with sufficient legal certainty, the 
untrue part wUl be rejected as falsa demonstration 
& will not vitiate the grant or devise. The doc- 
trine is not to be confined to cases where the first 
part of the description is true the latter untrue, 
it being immaterial in what part of the description 
the falsa demonstraiio occurs. I 

Rooms on the second floor of Nos. 13 ^.14, Did 
Bond Street, were demised, together Mith free 
ingress &> egress for the lessee “ through the stam- 


case & passages of No. 13 ” to from the demised 
premises ; there was no staircase in No. 13 loading 
to the demised premises, but there was a stair- 
case in No. 14 : — Held : there had been a common 
mistake, the intention of the parties being that 
the lessee should have the use of the staii’caae of 
No. 14, accordingly the doctrine ot falsa demon- 
siratio did not apply ; but the ct. ordered the leMo 
to be rectified by* the substitution of the stair- 
case of “ No. 14 ” for that of “ No. 13 .*’ — Cowen v. 
Truefitt, Ltd., [1899 J 2 Oh. 309 ; 08 L. J. Ch. 
563 ; 81 L. T. 104 ; 47 W. R. 661 ; 43 Sol. Jo. 622. 
Annotations : — Refd. Kawtvvood r. Ashton, (1915) A. O. 

900 ; Watchain r. Kust Africa Protwlorutc. (lUlOl^A. 0. 

5.1:1; Craddock r. Hunt. [192:iJ 2 Ch. 130. Mentd. 

Anderson v. Berkley, (1902) 1 Ch. 930. 


Vt A’i J f A V tl* 

1420. Lease containing arbitration clause — 
Whether rectification included.] — By a deed, dated 
in 1901, pltf. CO. leased its undertaking, business, 
& goodwill to the M. co. for a term of twenty-one 
years, subject to certain powers of determination 
& renewal therein mentioned. The deed contained 
a proviso giving an option the M. cn. the L. 
co., or eitJier of them, of purchasing the under- 
taking of pltf. CO. The deed also contained an 
arbn. clause which provided that “ any dispute, 
difference, or question wliich may at any tinm 
arise between aJI or any of the parties Iiereto 
touching the construction, meaning or I'lTect of 
these presents, or any claust* or thing herein con- 
tained, or the rights or liahilities of the said 
parties respectively, or any of tlH‘m under these 
presents or ot herwise liowsoever in relation B) these 
presents shall be referred ” arbn. In ilHM Uie 
M. co. tJie L. CO. agreed to anialgamate. x lor 
that purjiose they were respect ividy wound uj), 
& a new co., deft, co., was formed to Like over 
their undertakings tV: assets. By a <jee(l oh-ted m 
1905 & made supplemental to ilie deed of 1901, 
deft. CO. was substituted for the M. k L. cos. in 
the latter deeil, undertook ih(j obligations, & 
became entitled t-o th<‘ benefits of those cos. under 
that deed. Questions having arisen with reference 
the otdion to purchase given by the deed ot 
1901, pJtf. CO. brought an action claiming by its 
writ {inter alia) a declaration that the opt on was 
iroid & of no effect ; in the alternative, that is, 
f the option was not void, a decJaraiion that in 
ascertaining the price U) ho paid for the dt^mised 
iremises on the purchase tlieroof under the ^>pDon 
he value of a certain obligation should be taken 
>n a particular footing ; os an alternative to tim 
after, rectification of tlie lease. . « A/.4 

On a motion by deft. co. under Arbitration Act, 
889 (c. 49), 8. 4, that the pi'oceedings in the action 
liglit be stayed in ord(»r that the questions raised 


Shortall (1842), 2 Dr. & War. 363.— 

IR. 

b .] — The ct. cannot rectify or 

cancel a deed or a«rooment because its 
terms operate differently from what 
the parties intended owlmr to, 
mistake as to the pneraDaw appli^b le 
to the transaction. 
only applicable to a case in which there 
is an aflrreement & a subseQuent failure 
to express It as made. — J ac^on v. 
Stopford, [1923] 2 I. R. 7. IR. 

0 . Unilateral wistoAc.)— Pltfs. hav- 
ing a term of ten years, ^mmenclna 
fSSn June 1. 1892, In » 
in S., sublet a portion thereof for a 
term of ten years from May 1. 1893. 
They had previously 
premises for two years * 
wiUi an option for an ®xtension to six 
or nine years. In 

discovered the mistake :—RcW • vl^ 
were entitled to a *Wtlfl^don.-~WBBT 
Esrn CnCTB v, Horwood (1906), 8 Nfld. 
L, R. 371.— 

J, — ^VOL. XXX. 


d. Cowiimm wisiaAT.!'— A lease was 
in the short form tk contained In 
the printed form a covenant to pay 

tuxes.” There wasulso a later covenant 

In wrltinir ” to pay taxes on any build- 
ing that he. the fossec, may bereafter 
Hoe fit to erect.” Tlio Judire l««nd that 
the first covenant, in print, had bwn 
retained In the I^e by \ 

Held : the lease should be rectified by 
striking out the pdnted words & to 
pay taxes.”— B ooth v. Cai-low (191.J), 
18 B. C. R. 499.— CAN. 

• 1 — HOKROWK6 V . Delaney 

(1889), 24 L. R. Ir. .503.— IR. 

t , .1 — Keilet V , Kavanaoh 

(1898), 17 S. Z. L. R. 449.— N.2. 

(T. Taxes mare than stat^.}---J ^ ates 
t>. Bacon (1874), 21 Or. 21.— CAN. 
h. Variation between offreement 

for a lease. Sc a lease was executed 
according to the expressed terms of the 


mrpeoinent , In a suit, instituted by 
i 1)., U) roforin the lease, by 
1 a new term \~~IIeld : parol 
was not admissible to show, tb® 

i lease, though in strict conformity with 
I Urn tenns of the written tt^t*enicn^ 


the lenns oi wio 

was contrary to its spirit, ns there wm 
something dehors the contract agr^ 
- ion the parties, yet omitted 


In the lease.— Davjksc. Htton (1842). 
2 Dr. & War. 225.— IR- 

It. WILLIAMS r. Pkarcb 

(1875), 3 A. 142 : I J. R- 1^ * 

affg., i R- 150. —N.Z. 

V . Moiirihon (187.4), 2 C. A. 263. N.Z. 
m. Uase in 
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Sect* 18 . — Besdeeion and rectiftoatian 

Svb-eect* 2. PaH IV* SecU. 1, 2 3 : Sub- 

sect. l.j 

therein might be referred to arbn . : — Held : (1 ) the 
question as to rectification of the lease of 1901 was 
not one which fell within the arbn. clause ; (2) the 
questions as to the construction of the option to 


purchase & rectification were so intimately con- 
nected that it was convenient that they should 
be dealt with together by the ct. ; & the applica- 
tion to stay the proceedings in the action must 
be refused. — ^Printing Machinery Co,, Ltd. v. 
Linotype & Machinery Ltd,, [1012] 1 Oh. 666 ; 
81 L. J. Ch. 422 ; 106 L. T. 743 ; 28 T. L. B. 
224; 66Sol. Jo. 271. 


Part IV. — Underleases. 


Sect. 1.— IN GENERAL 

1421. Whether underlease created — Lease to 
underlessor subsequent to underletting — Question 
of fact.] — If a person comes in as an under- 
tenant, before any lease was granted to the person 
of whom he took the premises, Sc that person 
afterwards take a lease, if there is no evidence that 
he knew of the lease, it will be for the jury to say 
whether he is not an undertenant, & not an 
assignee of the lease. — T orriano v. Young (1833), 
60. &P. 8, N. P. 

Annotation : — Mentd. Martin v, Qilham (1837), 7 Ad. Sc El. 

540. 

1422. Title of lessor — Constructive notice — What I 
amounts to.] — Bequest of leaseholds to a married ' 
woman “ for her whole & sole use during her life, 
free from the control of any future husband. Sc not 
to be sold or mortgaged, &, after her decease, to 
her heir or heirs, Sc provided her child or children 
should die before her, then that she may, at her 
decease, leave them to whom she will for the 
remainder of the term.” The husband Sc wife 
demised the premises to a purchaser, <fe the pur- 
chaser demised them to another. The wife then 
filed her bill to have the underlease set aside : — 
Held : the underlessees from the purchaser must 
be treated as having notice of the wife’s interest ; 
Sc the underlease to the purchaser should be set 
aside, but without costs, — Rteedman v, Poole 
(1847), 6 Hare, 193 ; 11 Jur. 449 ; 07 E. B, 1136 ; 
sub nom. Steadman v. Poole, 1 6 L. J. Ch. 348 ; 
sub nom. Stedman v. Poole, 9 L. T. O. S. 218. 

Annoiafinns : — Mentd. Kinar v. Lucas (1883), 23 Ch. D. 712 ; 

Harrison v. Harrison (18§8), 13 P. D. 180. 

See, also. Part II., Sect 6, ante, 

1423. Evidence of fact of undertenancy — What 
amounts to.] — In an ejectment against two defts. 
for premises of which the husband of one had 
formerly been tenant to pltfs., evidence that after 
his death, above twenty years ago, his widow had 
remained for some time in possession of the 
premises, but that within the twenty years, the 
premises being occupied by the other deft., her 
son-in-law, she admitted that she had paid rent ; — 
Held : evidence that the other deft, was under- 
tenant to her. — H ogg v. Norris Sc Berrington 
(1860), 2 F. & F. 246, N. P. 

1424. Whether a “ lease. — The import of the 
term “ lease ” is well defined. Sc includes a lease 
by a leaseholder as much as one by a freeholder. 
Consequently, to speak of an underlease as a 
” lease ” is not necessarily a misdescription, 
especially where it appears that the purchaser 


could have ascertained the fact from the particulars 
Sc conditions of sale Sc other documents furnished 
by the vendors. — C amberwell Sc South London 
Building Society v. Holloway (1879), 13 Ch. D. 
764 ; 49 L. J. Ch. 361 ; 41 L. T. 762 ; 28 W. R. 
222. 

Annotations .—Reid. Broom tJ. PhilUps (1896), 74 L. T. 459. 

Mentd. Blenkhorn v. Penrose (1880), 43 L. T. 688 ; Re 

Boyfns & Masters’s Contract (1888), 39 Ch. D. 110. 

1425. .] — Houses offered for sale were 

stated in the particulars to be held for ninety 
years from June 24, 1844, at a ^ound rent of 
£21. The fourth condition provided that the 
title should commence ” with the lease under which 
the vendor holds dated July 11, 1845.” The fifth 
condition stated that ” the description of the 
property in the particulars is believed to be correct, 
but if any error shall be found therein the same 
shall not annul the sale, nor shall any compensation 
be allowed in respect thereof.” The vendor was 
in fact entitled to an underlease for the residue of 
the term of ninety years less two days at a pepper- 
corn rent, Sc the owner of the two days could not 
be foimd : — Held : the representation that the 
property was held by lease when it was in fact 
held by underlease was a fatal misdescription, 
unless it was cured by the fifth condition. Sc the 
fifth condition did not apply for that “ error in 
the description of the property ” meant a mis- 
description of the corporeal property, not a mistake 
in the description of the vendor’s title. — Re Beyfus 
Sc Masters’s Contract (1888), 39 Ch. D. 110 ; 
59 L. T. 740 ; 63 J. P. 293 ; 37 W. R. 261 ; 4 
T. L. R. 690, C. A. 

Annotations: — Mentd. Debonham v. Sawbridgo, [1901] 2 

Ch. 98 ; Lee V. Rayson, [1917] 1 Ch. 613. 

1426. .] — tinder a contract of sale a vendor 

agreed to sell two messuages described as held by 
an indenture of lease dated Aug. 1, 1872, for the 
unexpired residue of the term of eighty years 
computed from Mar, 15, 1866. The title was to 
commence with the lease ; & the purchaser was 
to be deemed to buy with full notice thereof. 
The lease contained covenants referring to the 
lessor Sc his superior landlord. The lease was in 
fact an underlease : — Held : as the purchaser 
could not be considered to have hod notice that 
the property she was intending to purchase was in 
fact held by an underlease, the representation 
that it was held by a lease was a fatal misdescrip- 
tion, Sc a good title had not therefore been shown. 
— ^Broom V. Phillips (1896), 74 L. T. 469. 

1427. Whether a “derivative'* lease.] — Qu. : 
whether ” underlease ” Sc “ derivative lease ” are 


PTovlgion. — CoVERLm v, Joel (1879), 
O. B, & F. 138.— N.Z. 

n. Aecepiahct of rent after discovery 
of mistake.} — A leaser Is not estopped 
from neekins to rectify a xni<»take in the 
description of the land In his lease by 
havina received the whole rent slnoe 
the dfsoovery of the mistake, if at the 


time he was still asserting: the mistake. 
— Farsllyv. Evanbon (1886), 6 N. Z. 
L. R. 165 (S. O.).— N.Z. 


o. Misrenreaentaiion — In odverHse- 
ment — Mol ground for recf</l«aKon.) 
—Hamilton v. Montrose (Duincj 
(1906), 8 F. (Ct. of Bess.) 1096 ; 48 


Sc. L. R. 764 ; 14 S. L. T. 209.- SOOT. 

PART rv. SECT. 1. 

p. Whether underlease created.} — 
Reynolds v. Mstoalp (1863), 13 C. P. 
382.— CAN. 

q. Whether new tmderlease created 
— Raising sub4enani‘s rent,} — Ralnng 





Tart IV.— Underleases. 


(1867), Skct. 3-^ERLEASE FOR WHOLE OF OR 
80 Li. a. U. o. Oo , o Jut. .N. S. 1198. MORE THAN lJE5iSFF*<! TFPm 

What amounte to underlease— Assurance of less c “ , 

than lessee's term.]— S-ee Nos. 1430-1434, post Sub-sect. 1.— In Whiting. 

Assurance for whole of lessee’s term.l— /S'fc Assignment of leases, generally, I’art XXI. 

Nos. 1436-1446, post, post, ’ 

142S. Whether underlessee an owner — Metro- underleases for whole term, see Sub-sect. 2, 

polls Management Act, 1855 (c. 120), ss. 105, 

250.] — Where a lessee sub-lets the premises at the 1436. Operation as assignment.]— If a termor 
same rent as he was liable for to his landlord, &; yeai*s makes a lease for a time exceeding his 
though collecting the rent from the sub-lessee pays it shall operate as an iissignment.— Hicks 

it over to his own landlord, & derives no benefit or I>ownino (ld90), 1 Ld. Ra>mi. 99 ; 3 Ld. Haym. 
profit therefrom for himself, he is not liable to ^ Salk. 13 ; 91 E. R. 992. 

contribute as “ owner ” to the expense of paving Annniati(ma Refd. Wollaston r. Haivpwiii (isin. .*1 Man. 
the street by the district board. — Walford v, 91^^' ’ Bt^ardmoro v. wiison (Isiih). ;{n l. j. v. p. 


jitwntadmia Refd. Wollaston r. Hakovvlll (IMl). .*1 Man. 
& C3. 297 ; Boardiiioro t\ Wilson (1815H), L. J. V. p. 


Hackney Board op Works (1894), 43 W, K. 110 ; 
IIT. L. R. 17; 15R. 10,D.C. 

1429. Public Health (London) Act, 1891 

(c. 70), 8. 141 .] — Where the lessee of premises not 
let at a rack rent has sub-let them for the whole I 


1436. .] — The lessee of two farms agreed 

with A. that he should liave them during the leases 
for the same, A. to remain tenant to the lessee 
during the leases ; at the leaving of th(* fanna 


OIU CW J-O/VA. XXCW3 taixwxcu t-JUUXXX XUJL l/Jie WXlOlf A XI • 1 > ii « 11 V y . 

term, less a few days, the rent i*eserved & the for the fallows «fc dung. A. took 

covenante & conditions being the same as in the ^ growing due 

original lease, the sub-lessee & not the lessee is the the date of the agreement to the les8e<», who 

“ »» A..X afterwards distrained for nmt m arroar : Held: 


“ owner ” of the premises within the above Act. — 
Truman, Hanbury, Buxton & Co. v, Kerslake, 
[1894] 2 Q. B. 774 ; 63 L. J, M. C. 222 ; 58 J. P. 
766 ; 43 W. R. Ill ; 10 T. L. R. 668 ; 10 R. 489, 

D. 0, 


Sect. 2. 


-UNDERLEASE FOR LESS THAN 
LESSEE’S TERM. 


afterwards distrained for nmt in arroar: Held: 
tliis distress could not be supported, as the agree- 
ment operated as an abaolut(* assignment of all the 
lessee’s interest in the farms.- Pahmentkh v, 
Webber (1818), 8 Taunt. 593; 2 Moore, C. P. 
656 ; 129 E. 11. 515. 

Ann }tatima • -PoUd. I.mvis e. Biikor, (lOori] 1 ('It. <19. Refd. 
IMnck r. Digffow (lh31), IMI. N. S. 31 ; W'ollahtoii v. 
Hakmvlll (lh4 1 ). 3 Man. iS: (J. 297 , Pollofk v. .Stacy (lt(47). 
9 Q. B. 1033 ; ]U‘anlii>aii r. WIKoii (1S(5H), L. P 4 C. P. 
57 ; H>do r. W arden (1^77). 3 Kx. J). 72. Mentd. Preece 
V. C’orrlo (1828), 2 Moo, A P. .'>7 ; I’lihcoee. PiiMCoe (1S37), 
3 Bing. N. i\ 898 ; Parted r. Bolph (1845), 14 M. U W\ 
.348. 

1437. .] — A lease having betm granted for 

Iiv<‘8, with covenant for jx^rpetual rerunval, the 
grantees d(*mi8(*d the lands bv an indenture having 
all the forms Sc subhx't to nil th(* obligations of a 
common lease, with covenants for paynu'nt of 
rent, & powers I’cwrved of distri'ss Sc re-(*ntry for 
nonpayment, covenant for perpetual rt^m^wal, etc. ; 


1430. General rule.]— An assurance for a period 1487. A lease liavinR been granUid for 

less than the whole term is an underlease & not an Iiv<‘s, with covenant for jx^rpetual reutuval, the 
alignment (A. L. Smith, L.J.). — Bryant v, grantees d(*mi8(*d the lands by an indenture having 
Hancock & Co., [1898] 1 Q, B. 716 ; 07 L. J. Q. TL all the forms Sc subjix't to nil th(* obligations of a 
607 ; 78 L. T. 397 ; 62 J. P. 324 ; 46 W. R. 386 ; common lease, witli covenants for paynu'nt of 

14 T. L. R. 320, C, A, ; affd.j [18991 A. C. 442, rent, & powers I’C'served of distri'ss Sc re-ixitry for 

L. « ^ nonpayment, covenant for perpetual ren(‘wal, etc. ; 

haberuhun was for the saim^ lives as in the 

fiolnieB, 11900] 1 Ch. 188. Consd. Alimiiord r. Walkor .. ,, liji* e xi-i ii 

(1901), 71 L. J. K. B. 19 ; WiJhori v. Twamlcy. (1904J 2 original lease, but this fa(‘t did not appear by Uie 

K. B. 99. Distd. Honth of England J)alrl«M v. Bukor, indenture of lease. The rent Ixdng in arrenr, Sc 
6*2®:® Vu& OM?o*“ OM-VnoV-I "il,’ “ distress fhorcupo.. taken for rent upon replevin : 

Donee (1906), 92 L. T. 319. tfentd. I^alothorpe r. Homo — Held : the whole interest having been grante<l, it 
Brewery Co, fl900] 2 K, B. 5; Wllliaina v. LaNhcil A: operated as an assignment.- - PLUCK v, DlfaiEH 
Sharman (1906), 22 T. L. R. 443. (1831), 5 Bli. N. H. 3J ; 2 Dow. Si Cl. 180 ; 5 E. R. 

1431. Lease for life — By lessee for lives.] — Anon. 219,11.14. 

(undated), Plowd. Queries 11 ; 75 E. R. 872. 1438.’ A lease was granted in 1759 for 

1432. Subsequent lease for remainder of term to ninety-nine years, if certain parties sliould so long 

same lessee — To commence on termination of first live. The lcss<x‘s in 1818 demise(i the premises Rj 
lease.] — Anon, (undated), Plowd, Queries 59 ; 75 x>. for sixty-two years, from Mar. 25, 1821, if their 


E. R. 940. ^ interest should so long eontiniu*, subject t-o a rent 

1438, ,] — Hyde r. Warden, No. 1 470, of U42 & various covenants, with a proviso for 

post, re-entry' in case of default. P. luul already tho 

1484. Underlease to commence on death of under- reversion in fee, subj(*ct to a mtge. granR^d by him 


lessor — Underlessor dying within the time.]— An before the last-mentione<l demise*. By lease Sc 
underlease made by a lessee for years determinable release executed in 1820, to which the mtgeo. was 
on a future day certain Sc to commence imme- a i)arty, P. in consideration of a sian of money 
dlately on his death is good ; he dying within the conveyed tlu* premises in fee to a purchaser, to 
time. — Child v, Baylie (1622), as reported in whom the mtgee. also assigned his R*rm ; Sc it 
Oro. Jac. 469 ; 79 E. R. 393. was stipulaRKl that th(4 purchfiser slumld retain 


of the term or extinguishment of tho lease of 
1759, Sc interest in the meantime ; — HeUi : the 


bbe rent of a snb-tenant Is not a new 
rab-lettlnsr.—HoYAL Trust Co. v, 
Bell (1M»). 12 W. L. K. 646.— CAN. 

PART IV. SECT. 8, SUB-SECT. 1. 
14851. OpmUion a« (utignmrni,} — 


Whcpo the habendum of a of a 

lease reeervee the reversion of a day 
generally without stating it to be the 
Ia«t day of the term, it is InsulBoiont 
to give the instrument tbo character 
of a sub-leaao.— JsMRSON r. London 


6c Canadian Loan 6c Aokncy (’o. 
(1897), 27 8. C. it. 436.— CAN. 

143511. Palmrr e. Hphtno 

(1863), 14 1. Ch. H. 380.— IR. 

1 I 2 


484 Landlord and Tenant. 


Sect, 3, — Underlease for whole of or more than 
lessee's term : Svb-sects. 1 cfc 2. Sect, 4.] 

deed of 1818 was an assignment of all the interest 
of the then lessees to P., & by the conveyance of 
1820, that interest, as well as the reversion in fee, 
passed to the piirclxaser, &, the mtge. being at the 
same time put an end to, the term became merged 
in the inheritance ; & consequently, as soon as 
the term became vested in the purchaser, P. was 
discharged from the rent & covenants, & entitled 
to the £300. — Thorn v. Woollcombe (1832), 3 
B. &Ad. 686; 110 E. R. 213. 

Annotation: — Expld. & Diltd. Baker v. Gostling: (1834), 1 

Bing. N. C. 19. 

1489. .] — Lessee for a term of years under- 

leased for a term longer than his own, the under- 
lessee covenanting to pay rent to lessee : — Held : 
the exor. of lessee might sue the underlessee for 
rent accruing during the continuance of lessee’s 
term. — Baker v, Gostling (1834), 1 Bing. N. C. 
19 ; 4 Moo. & S. 539 ; 3 L. J. C. P. 292 ; 131 E. R. 
1024. 

Annotations: — ^Refd. Pollock v. Stacy (1847), 9 Q. B. 1033. 

Mentd. WilllamB t?. Hayward (1859), 1 E. & E. 1040; 

Bayntx)n v. Morgan (1880), 21 Q. B. 1). 101. 

1440, .] — In replevin, deft, avowed for rent 

in arrear, pltf. pleaded in bar, that by the demise 
in the avowry mentioned, the avowant demised 
& transferred the premises to pltf. for all the 
residue of the avowant’s estate, term, & interest 
in the same, & that the avowant had not, at the 
time when, etc., or at any time during the demise, 
any reversionary estate, term or interest in the 
same : — Held : the plea alleged with sufficient 
certainty that the avowant at the making of the 
demise, did not reserve any reversion in himself. — 
Pascob V, Pascoe (1837), 3 Bing. N. C. 898 ; 3 
Ilodg, 188 ; 5 Hcott, 117 ; 6 L. J. C. P. 322 ; 132 
E. R. 656. 

Annotation : — Oonsd. Jolly v. Arbuthnot (1859), 4 Do G. & 

J. 224. 

In covenant upon an indenture of 
lease for nonpayment of rent & nonreparation, 
the declaration alleged, that all the estate of the 
lessee, in a great part of the demised premises, 
came to & vested in deft, by assignment, where- 
upon & whereby deft, became possessed. Deft, 
pleaded, that the said part of the premises did 
not come to or vest in her by assignment : — Held : 
the allegation was sustained by showing that A., 
an assignee of the term, demised part of the 
premises, the rent sued for being specifically 
reserved in respect of such part, to B. for a period 
exceeding the then 1 ‘emainder of the term, reserving 
a new rent, payable to himself, exceeding in 
amount that reserved by the original lease, & 
that deft, was executrix of the exor, of B, ; although 
deft, had not entered, or done any act beyond 
taking probate of B.’s will. — Wollaston v. 
Hakewill (1841), 3 Man. & O. 297 ; 3 Scott, N. R. 
593 ; 10 L. J. 0. P. 303 ; 133 E. R. 1157. 

AnTwtaiions : — Gonsd. Beardmaii v. Wilson (1868), L. U. 

4 C. P. 57 ; Randall v. Androua (1892), 61 L. J. Q. B. 630. 

1442. .] — The doctrine of estoppel between 

landlord & tenant is founded upon the principle 
that a lessee, haying accepted a lease, may not 
plead to the action of his lessor nil habuit in 
tenemenHs, But the lessee may j^lead to such an 
action that the lessor had an interest at the date of 
the lease, but that such interest liad determined 
before the alleged cause of action arose. There- 
fore, if a termor affect to grant a lease for a term 
exceeding his own term in duration, & to reserve 
an annusd rent, that would operate as an assign- 
ment of his term, & there would be no estoppel 
between him & the person to whom he made 


such assignment ; accordingly, it would be 
doubtful whether the assignor would have any 
remedies for recovering the rent. — ^L angford v, 
Selmes (1867), 3 K. & J. 220 ; 3 Jur. N. S. 859 ; 
69 E. R. 1089. 

Annotation : — Reid. Bryant r. Hancock, [1898] 1 Q. B. 716. 

1443. .] — An underlease of the whole term 

amounts to an assignment. 

Action by A., the assignee of the reversion of a 
lease on a covenant to repair. Deft, was the 
representative of W., who was an assignee of the 
lease, & had made an underlease ending at the 
same date as the original term : — Held : the under- 
lease amounted to an assignment, & A. was not 
entitled to recover. — ^Beardman v. Wilson (1868), 
L. R. 4 C. P. 57 ; 38 L. J. C. P. 91 ; 19 L. T. 282 ; 
17 W. R. 54. 

Annotations : — Apld. Lewis v. Baker, [1905] 1 Ch. 46. 

Oonsd. Hallen v, Bpaeth, [1923] A. C. 684. Refd. Hyde r. 

Warden (1877), 3 Ex. l3. 72 ; Bryant r. Hancock, [1898J 

1 0. B. 716. 

1444. .] — (1 ) As a reversionary lease merely 

creates an mteresse termini until entry thereunder, 
it does not enlarge the term of the original lease. 

(2) A sub-lease for a period co-extensive with or 
longer than, the sub -lessor’s term operates as an 
assignment & the sub-lessor cannot distrain for 
rent in arrear. — Lewis v. Baker, [1905] 1 Ch. 46 ; 
74 L. J. Ch. 39 ; 91 L. T. 744 ; 21 T. L. R. 17. 
Annotation: — As to (1) Reid. Liang it took Watnoy, 

Combe, Reid, [1910] 1 K. B. 230. 

See, also. No. 42, ante, 

1445. Hedemise to lessor — Surrender — Though 
rent reserved.] — If a lessee for years redemise bis 
whole term to the lessor, with a reservation of 
rent, it operates as a surrender of the original 
lease ; & therefore he cannot maintain debt for 
rent against the exor. of the original lessor, but 
must seek relief in equity ; but if a lessee assign 
his whole term to a stranger, he may bring debt 
for the rent reserved on the contract against liim 
or his personal representatives. — Loyd v, Lang- 
ford (1677), 2 Mod. Rep. 174 ; 86 E. R. 1008 ; 
8uh nom, Floyd v. Langfield, Freem. K. B. 
218. 

Annotations : — Consd. Baker r. Goatling (1834), 1 Bing. N. C. 

19. Refd. Phick V. Diggea (1831), 5 Bli. N. S. 31. 


Rub-sect. 2. — By Parol. 

Assignment of leases, generally, see Part XXI., 
post. 

Iinderleascs by deed for whole term, see Sub-sect. 
1, ante, 

1446. Whether an assignment — Lessee reserving 
rent to himself.] — If the lessee reserves the rent to 
himself on granting over [by parol], it is an under- 
lease, &> not an assignment, though he parts with 
the whole term. — Poultney v. Holmes (1720), 1 
Stra. 405 ; 93 E. R. 696, N. P. 

Annotations: — Consd. Palmer v. Edwards (1783), 1 Doug. 
K. B. 187, n. ; Pluck v. Digges (1831), 5 Bli. N. S. 31 ; 
Baker v. Gostling (1834). 1 Bing. N. C. 19. Dbtd. Barrett 
V. Rolph (1845), 14 M. & W. 348. Consd. Pollock v. Stacy 
(1847), 9 Q. B. 1033. Refd. Preooe v, Corrie (1828), 5 
Bing. 24 ; Cottee v. Richardson (1851), 7 Exch. 143. 

1447. .] — Avowant, who had a term 

which expired on Nov. 11, 1826, let the premises 
orally from Sept. 1 1 to Nov. 1 1 , in that year, for 
£270, payable immediately : — Held : this was a 
lease, of which parol evidence m^ht be given, & 
not an assignment retiuiring a writing ; but being 
a demise of the whole of avowant’s interest, he 
had no right to distrain. — Preece v. Corrie (1828), 
6 Bing. 24 ; 2 Moo. & P. 67 ; 6 L. J. O. S. C. P. 
206; 130E. R. 968. 

Annotations : — Conid. l^ascoc v, Pasooo (1837), 3 Bing. N. C. 
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«fla- Lewis V. Baker, [1905] 1 Ch. 46. Eeld. Hooker t>. 
N’Je (183^1 Or. M. & R. 258 ; An^ell Harrison (1847), 
ITL.^ / Q. B. 26 ; Pollock e. Stacy (1847), 9 Q. B. 1033 : 
Jolly V. Arbutlmot (1869), 4 De G. & J. 224. 

144S. Intention of parties.] — Sewble : an 

asrreement by a lessee for the transfer of his interest 
ha the term, not exceeding three years, which, not 
being in writing, is invalid as an assignment by 
Stat. ^Frauds, cannot operate as an underlease. 

It is very difficult to say that, because an agree- 
ment is by parol, & therefore cannot operate as an 
assignment, it is to be construed to give a less 
interest than the parties intended (Paiike, B.). — 
Barrett v, Rolpu (1845), 14 M. W. 348 ; 14 
L. J. Ex. 308 ; 163 B. R. 509. 

.---Consd. Pollock ^ B. 1033. 

Reid. Cottee V. Richardson (1851), 7 Kxch. 143. 

1449. — — - — — .] — Where a party, entitled to a 
term in land, demises the land to another, at a 
weekly rent, for the whole of such term, & it is 
the intention of the two to create the relation of 
landlord & tenant, use & occupation may be 
brought for the whole of such term, although the 
lessee has given a week’s notice ^ quit before the 
expiration of the term, & has quitted accordingly. 
Such a demise will not bo deemed an assignment, 
against the intention of the parties, though nothing 
be left in the party demising. — Pollock v. 

(1847), 9 Q. B. 1033 ; 16 L. J. Q. B. 132 ; 8 L. 1. 
O. S. 388? 11 JBr. 267 ; 115 K. R. 1570 

Ann itafinnt Ef pld. B jardmaii v. Wilson (1868 ), L. U. 

4 C. P. 57. Rdid. Cottoe v. Riohardaon (18.>1), t LxUi. 

143 ! ^ . . 

4450, Payment of rent by lessee — Accepted 

by lessor.] — A. let premises to B. for a term which 
expired at Lady Day, 1858. B. had underlet 
them for the whole term to C., who continued m 
possession ; & B. afterwards sued him for th^ 

half-year’s rtmt accruing at Micliaelnias, 

The only evidence to show that B. still continued 
tenant of the premises to A. was, tliat, after action 
brought, he paid to A. & A. accepted th(‘ liaif- 
y ear’s rent which would have been due Irom him 
assuming his tenancy to have been still subsisting ♦ 
— Held : there was evidence for the jury Y* f 
tenancy under A. continued, & consequently that 
the action was maintainable. — Levy r. Bewih 
(1861), 0 C. B. N. 8. 872 ; 30 L. J. O; B- H ' ! 
7 Jur. N. S. 759 ; 9 W. 11. 388 j 112 L. K- ■11.1, 
Ex Ch 

Annotations Consd. A.-O. r. Do Koyhcr-s Iloyal HotoK 
(1920] A. C. 508. RMd. Hurley t?. Haiiiahan (loo?;, i. 
W. R. 990. 


Sect. 4.— WHO MAY GRANT UNDERLEASES. 

1451 . Yearly tenant.] — A tenant from y<‘ar to 
year may make a lease for ^'^enty-one 
Mackay Vs Mackreth (178i>), 2 Chit. 461 , 4 
Doug. K. B. 213 ; 99 E. R. 816. 

4452. .] — Pike v. Eyre, No. 1492, post. 

4453, ,] — A tenant from year to year, under- 

letting from year to year, has a reversion which 
entitl^ him to distrain.— Curtis Wheeler 

(1830), 4 C. & P. 196 ; Mood. 20». 

AnnaUdians : — Apld. Oxley Vi7 * 

llentd.Morcorr.Whalia846).6 Q.B.447. 

1454. ,1 — Oxley v. .Tames, No. 1313, anu- 

1456. .] — A tenant from year to year who 

has sub-let to a tenant from year to year, has a 
sufficient reversion to support a distress^ 


It is a good sub-demise. Provided his oidginal 
tenancy from year to year continues so long, he 
has always a reversion for the indefinite term, 
which may continue for years (Parke, B.). — 
Collins Ozannb (1847), 10 L. T. O. 8. 207. 

1456. Lessee of yearly tenant.] —Oxley v. James, 
No. 1313, ante. 

1457. Tenant at will.] — An action for use & 
occupation may bo maintained by a grantee of an 
annuity after a rocovf'ry in ejectment against a 
tenant, who was in possession undf*r a demise from 
year to year, for all iH'iit in his hands at the time of 
notice by the grantt'e, A: down to the day of the 
demise in the eji^ctmont ; but not afU^rwards. 

If a tenant at will hvise, it deU'nuines the will 
(Buller, j.).- Biiu’H r. Wujoht (1786), 1 Term 
Rep. 378 ; 09 E. K. 11 IS. 

AnnAtdions : — Consd. I’uHoaoy i', Warivu (1801), 0 Von. 73 ; 
/ff* liniulloy, L’j* p. Ilnukoy Mont. Sc M. 247. 

Refd. Doiiiir, (^iriwrisrht (18(13). 4 KoHt. 29 : U. r. Hor»t- 
luoucoaux (1827). 7 B. iS: r):>l ; Buokwurth v. 

(lH3.'i), 5 Tyr. 344 ; J)oo d. ('hadboni v. (Jmm (18,19), 
9 Ad. ii: Kl. (558 ; Hrvd'XiH o. T.invis (1842), 3 Q. B. 003 ; 
Poe d. Clui'ko r. SniaH(Ur^ 7 Q. H. 957 : Stamlon 

r. (Miri.stinaH (1847). 9 L. T. n. S. I(i9 ' Blundoll r. 
Druiiiniond (1818), 14 .)ur. .>73, a. ; Tat I n'y r. Arnold, 
Hanks r. Arnold (^18.>9), I .lolui. A' II. O.jI ; , 

Ovoi-NoerH r. J*uddinkdnn OverHfH>i-w (1M»3), 3 H. « "• 
.')93; J),' NicoIh r. Simndern (1870), 22 L. 1. lUU ; 
Horn r. Himd, (19121 3 IC. ; A.-d. r. Do Kt^VKOi s 

Koval Hotel, (19201 P. ‘>08; Uln'elor V. 
n014) Ltd !i920l 1 (’ll. .)7 ; R. e. 1 »iu1hoh, |1921j 

1 \ (\ 27L Wtd. fholrnondeley r. Clinten (1820), 

2 .la<‘. A' W. 1 : Doe d. Fl'^lier r. (UIoh G 82 J|h 6 
Hlnir. 421 ; K. r. St. dlleH wltliout ( VlppleRuto (1803). 4 
B. lY vS. 509 ; Pldlllp‘< e. Hoinfray (1883), 24 I li. J>. 439. 

1458. -As against himself.] —C’., the pur- 

chaser of land, was M into poHseHsion before 
execution of a r()nvt‘yan('e. lie let IR Iho son os 
bmant at will. Th(‘ son (x cuided , ik built a cottage 
on, the land. Afterwards (’. took a convt'yanee 
from the vcuidor ; A, some time aft<‘r, he mortgaged 
the land. TIu* son continued ^o oi'cupy Urn 

at- lii>»t, till his death, 



att.’'rHW.iH"bri.uKl.t iwii.wt her ./’f 

Heal Property JJiuitation Act, 

8 s. 2 7 ; for the tenancy at will was not detei min< d 
bv till* father’s taking a conveyance; A, if d had, 
i, f point ol law, ho.-n «o <l..t,>r.mno.l .’f ‘ '’'f "J;; 

or bv the mtge., a buiancy by sulhTance must be 
deeined to have commenced frfun such 
lion tliere being no evidence of a n(*w b’nam y at 
will ’; A the Unmney, alh)gether, had 
more than twent y years from tlie ond of the first 

A tenant at will cannot, os against the 
D> whom he is bmanl., constitute another 

D..O jlM r. ^Hunjani DMH 18 

1459.*^- Asagalnrt landlord.] -Dob.I. Doodv 

*’■ i 46 a!*^TiMnt a\ •ulleranc*.] -- Ejectment ^ 
hroi^ht by a mtKoe- without (fivinK notice to quit, 
^hSlt o Je who\ns let i,. U> po>«ie«don aa tenant 


PART IV. SECT. », SUB-SECT. 2. 

144 Si. Whether an aaeiffnment^^ 
ienHan of parUee.y—A lessee 
Into a parol agreement for » 
lease, which was pa^y 
a co-extenalve with the luii 


^‘ktto'the lutSnUOT of the 
Sent ol the exfatlna urm.-WiUTE v. 


KKNNV.llBJIOl V. h. U. m.-AUB. 
part IV. BECT. 4. 
r. Tenant tor determinaU period.)-- 
Tlie ri«ht to aiurtan or .nb-lot <■ at well 
an lricMcnt of • 

a root for a determinate period when 
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Sect, 4,-^Who may grant miderleaees. Sect, 6 : 
Sub-eecte, I 6c 2.] 

from year to year by the mtgor., after the mtge. 
made to the original mtgee., but before the assi^* 
ment of it to the lessor. 

A mt^or. is no more than a tenant at sufferance, 
not entitled to notice to quit ; & one tenant at 
sufferance cannot make another. Deft, never 
had any possession under the mtgee. from whence 
any tenancy could be inferred, A; therefore was not 
entitled to any notice. He could not be said to 
have any possession under the mtgee., if the mtgor. 
had no authority to let (Lord Euusnbobough, 
O.J.). — Thunder d. Weaver v , Belcher (1803), 
3 East, 449; 102 E. R. 609. 

Annotatiwis ;~^on8d, Gibbs v. Crulkahank (1873), L. R. 8 
C. P. 464. Mentd. Walmsloy v. Milne (1859), 7 C. B. N. 8. 
116 ; Jones v. Mills (1861), 10 C. B. N. 8. 788 ; Thorp v. 

\?5*^'^*** Siminonfl v. Crossley, 


Sect. S.—INSPECTION OF HEAD LEASE BY 
UNDERLESSEE. 

Sub-sect. 1. — In General. 

1461. Right of underlessee to call for head lease 
— Waiver of right — Subsequent production showing 
defect of title.] — Warren v. Richardson, No. 712, 
ante, 

1462. .]— Gosling v, Woolf, No. 602, ante, 

1468. Failure to Inspect.] — Cosser v, Collinge. 

No. 1469, post, 

1464, .]j~Parkbr V. Whyte, No. 1516, post 

1465 . Sub-term longer than original term — 

Sub-lessee’s right to compensation.] — A. agreed to 
take an underlease for whatever term B. held. 
By mistake of B.’s solr. the underlease purported 
to grant a term seven years longer than that B. 
held. The underlease contained the usual qualified 
covenant for quiet enjoyment. A, entered into 
possession & held it until nearly the end of B.’s 
real term. Then B.’s exors., finding out the 
mistake, wrote to A. that they would be obliged to 
require hto to give up possession at the end of the 
term wliich B. really held. A. procured a fresh 
lease from the ground landlord at an increased 
renb, & claimed the amount of such increased rent 
for the seven years as damages for misrepresenta- 
tion & br^ch of the covenant for quiet enjoyment : 
— Held : it was the duty of A. to look at the original 
lease, & not having done so he could not recover 
damages for the common mistake. — Besley v, 
Besley (1878), 0 Ch. D. 103 ; 38 L. T. 844 ; 42 
J. P. 806 ; 27 W, R. 184. 

Anmyiafio^ : — Oonsd. Palmer r. Johnson (1884), 13 Q, B. D. 

^51. Apprvd. Cla^on t\ Loooh (1889), 41 Ch. D. 103. 

Rsfd. JolffTe V. Baker (1883), 11 Q. B. D, 265. Mentd. 

Alien V. Richardson (1879), 13 Ch. I). 524 ; Debenham v, 

Sawbrldge, [1901] 2 Ch. 98. 

1466* ,] — L., a leaseholder, 

believing that her term had thirty years to run, 
agreed in writing with C. to g^ant hnn a lease for 
twenty-one years, nothing being said about com- 
pensation for misdescription. 0. did not investi- 
gate the title, but took an underlease for twenty- 
one years. In the following year he discovered 
that L.’s term had only about fourteen years to 
run, A he claimed compensation. L. offered to 
grant a fresh lease for the residue of the term, less 
three da^ns, but declined to give compensation. 
C. thereupon brought his action for rectification 
of the lease A compensation : — Held : as the 
compensation was claimed in respect of a defect 
of title which 0. might have discovered before he 


took his lease, A there was no contract as to 
compensation, he was not entitled to compensation 
after taking it. — Clayton v, Leboh (1889), 41 
Ch. D. 103 ; 01 L. T. 69 ; 87 W. R. 663, 0. A. 

Armotations : — ^Beld. Bayaes v. Lloyd, tl895] 1 Q. B. 820. 

Mentd. Debenham v. Sawbrldge, [1901] 2 Ch. 98 ; Saundera 

V. CockrUl (1902), 87 L. T. 30. 

1467. Notice — Whether binding — ^Express 

notice.] — Deft, advertised two houses to be let on 
lease, A stated that they would be ** suitable for a 
private hotel or boarding-house.” Pltf. entered 
into negotiations, which resulted in his taking sm 
agreement for an underlease of the houses. Fltf. 
expressed his desire to make communications 
between the two houses, A the agreement in terms 
provided for such alterations upon the premises. 
Deft. *8 lease from the superior landlord prohibited 
the alterations contemplated by pltf., A after 
pltf. took possession, A had commenced the 
alterations, they were interrupted for fifteen weeks 
by the superior landlord, who subsequently 
sanctioned them. Pltf. sued deft, for damages for 
the period during which the opening of his business 
had been so delayed : — Held : pltf. having been 
informed of the covenants in deft.’s lease, A 
having agreed to take the risk of the superior 
landlord’s interference, judgment must be entered 
for deft. — B rooks v, Tolputt (1884), 1 T. L. R. 
39. 

Constructive notice.] — See Nos. 

1469-1482, post 

1468. Agreement providing for inclusion of 
particular restrictive covenant — ^Representation of 
ability to Include such covenant.] — ^Where, in an 
agreement for the lease of a house to be granted by 
defts. to i>Jtf., it was stipulated that the lease 
should contain the usual covenants between land- 
lord A tenant, A that the house should not be 
converted into a school, it is immaterial whether 
pltf. liad or had not notice that defts. derived 
their title under a lease from another person, 
because the agreement amounts to a representation 
on the part of the defts. that they were at liberty 
to grant a lease conformably to the terms of the 
agreement. — Van v. Cobpe (1834), 3 My. A K. 269 ; 
6 L. J. Ch. 208 ; 1 Jur. 101 ; 40 E. R. 102. 
Annotedions : — Consd. Porter v. Drew (1880), 5 C. P. D. 143- 

Mentd. Paris r. Hiiffhee (183(j), 1 Keen, 1 ; Steed v. Oliver 

(1847), 5 Hare, 492. 


Sub-sect. 2. — Constructive Notice. 

1469. What amounts to — Opportunity of inspec- 
tion.] — It is the duty of a person contracting for 
an underlease to inform himself of the covenants 
contained in the original lease ; A, if he enters 
A takes possession of the property, he will be bound 
by those covenants. 

Where the original lease contained unusual 
covenants, A deft, entered into an. agreement with 
pltf. for an underlease, A took possessioh of the 
premises, no reference to covenants being made 
m the agreement, but deft.’s solr. having had an 
opportunity of Inspecting the original lease : — 
Held : deft, was boimd to accept a lease with the 
unusual covenants contained in the orimnal lease. 
— Cosser v, Colunge (1832), 3 My. A K. 283 ; 1 
L. J. Oh. 130 J 40 E. R. 108. 

AnrMkUims Hyde v. W^arden (1877), 3 Ex. D. 72. 

Oonsd. Porter v. Drew (1880), 6 C. P. D. 143 ; Be White dt 
Smith’s Ooniraot, [18961 1 Oh. 637. Bstd. HarffiaveB v. 
Rothwell (1836). 6 L. J. Ch. 118 ; Smith v. Capron (1849), 
7 Hare, 186 ; Bnimflt e. Morton (1867), 30 L. T. O. 8. 
98 : Reeve «. Berridge (1888), 20 Q. B. D. 623 ; Moiynetix 
V, Hawtrey. [1903]^. B, 487. 


the oontraot of lotting is ailent on the \ VnioUTASAidT Kaiok v, Muthtjvijia 1 <fiKaeKui.AKnAr29wNATCHiA»)(1869h 
aubjeot, aa tt ts of an estate for life. — Raovnada Rani Katoama Natciuab ' 6 Had. 227. — HID. 
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1470 . .] — (1) Where a p<krol contract 

is made for the grant of an underlease subject to a 
question of title, possession taken with the know- 
ledge So consent of the grwtor is not of itself a 
waiver of an objection to title by the grantee, but 
it is only evidence of the acceptance of the title, 
which may be rebutted by other circvunstances. 

(2) Upon an agreement to grant an underlease 
the grantee has constructive notice of the pro- 
visions of the original lease only when he has had 
a fair opportunity of ascertaining what they were. 

(3) Where a lessor, being himself a tenant for 
years, grants to his subrlessee the residue of his 
interest from the termination of the existing sub- 
lease, the grant operates as an inter esse termini t & 
the existing sub-lease does not merge ; & a right 
of re-entry contained in the original lease would 
still exist & enable the lessor to re-enter for breach 
of covenant. — Senible : where two pieces of land are 
demised by one lease containing a power of 
re-entry over both, & afterwards the reversion in 
one of them is assigned to the lessee, the right of 
re-entry remains intact over the piece of land of 
which the reversion remains vested in the lessor. — 
Hyde v. Warden (1877), 3 Ex. D. 72 ; 47 h, J. 
Q. B. 121 ; 37 L. T. 567 ; 26 W. K. 201, C. A. 

Annotations : — As to (2) Apld. Roeve <?. BerrldKo (1888), 20 
Q. B. 1). 523. FoUd. lie Wldte & tSmlUi’b Contract, 
U896J 1 Ch. 637. Consd. Molyneux v. Hawtroy, 11003] 2 
K. B. 487. Refd. Wiilniott v. Barber (1880), 15 Cli. 1). 
06; Barrow v. iaaacd, [1891] 1 Q. B. 417. As to (3) 
Held. Burford tJ. Unwin (1885), Cab. & El. 404 ; Bishop 
V. Taylor (1801), 60 L. J. Q. B. 556 ; Harman v. Ainslic, 
[1904] 1 K. B. 698 ; Lewis v. Baker, [1905] 1 Ch. 46. 
Generally, HenM. Evans v. Davis (1878), 10 Ch. I). 747 ; 
lie Davis & Cavey (1888), 68 L. J. Ch. 143; EasUTii 
ToJegrraph Co. v, Dout, (1890] 1 Q. B. 835 ; Dougherty v. 
Oates (1900), 45 Sol. Jo. 119. 

1471. By what covenants underlessee bound — 
Usual covenants.] — (1) A party who entiirs into 
an agreement for an underlease, without inquiring 
into the covenants of the original lease, has con- 
structive notice of all usual covenants in the 
original lease. Qu> : whether he has such notice 
of unusual covenants. 

(2) Where a party entered into an agrcoiiient 
with a lessee for an underlease, & informed him 
of the nature of the business wMch he meant to 
carry on in the premises, & the lessee did not 
apprise him that there was a covenant in the 
original lease* prohibiting such business, the silence 
of the lessee was equivalent to a representation 
that there was no such prohibiting covenant. — 
h'LiGHT V. Barton (1832), 3 My. K. 282 ; 40 
E. R. 108. 

Annotations: — As to (1) Befd. Porter v. Drew (1880), 5 
C. P. D. 143. As to (2) Befd. Morloy v. Clavcririg (1860), 
29 Boav. 84. 

1472 . .] — The lessee of a house con- 

tracted to grant an underlease to deft. The lease 
contained a covenant not to exercise any obnoxious 
trade. In the absence of evidence of express 
notice of the covenant : — Held : notice of the 
existence of the lease did not imply notice of the 
contents of the lease, except of usual covenants ; 
& the covenant in restraint of trade was not a 
usual covenant. — Wh^braham r. Livesey (1854), 
18 Beav. 206 ; 2 W. R. 281; 52 E. K. 81. 

AnnotaOtm .*~Botd. Reeve r. Berrldgo (1888), 20 Q. B. D. 
623. 

1473. J — Melzak V. Lilienfeld, No. 

1514, post. 

1474 . Unusual covenants.] — Cosseb v. 

OOUJNOE, No. 1469, ante. 

1476 . V. Barton, No. 

1471, ante. 

1470, .J — MRT.ZAK V. Lilienfeld, No. 

1514, post. 


^ .]— Flight v. Barton, Na 

1471, ante. 

1479. -- — Hestrlotive covenants.] — A. agreed 
to grant a lease to B., who knew that A. held under 
a leasehold title ; — Held : B. must be deemed to 
ha'^^ known that A. could only grant a lease with 
such restrictions as those under whicli lie held. 
Specidc performance of an underlease n^fused, the 
intended lessee having, with notice, committed 
acts which would have been a forfeiture of the 
original lease. — L ewis v. Bond (1853), 18 Beav. 
85 ; 62 E. R. 34. 


Annotaiwns /—Consd. Rankin r. Lay (1860). 2 Do G. F. & J. 
6o. Reid. Coatsworlh r. JoIuimou (ISSO), 54 L. T. 320. 


1480. .] —Clements r. Welles. No. 

1517, post. 


1481. — .]— Pltfs. the owni'rs of 

the reversion of the foe simph^ of a house, also 
of adjoining pr(*miseB, A tlu'y sued A. A: Ins son 
B. to restrain them from using the house in such 
a way as to cause a br<*ach of a restrietive covenant 
contained in a lease thereof grantiHl by ]»itf.’s 
predecessor in title. The iioiise was vt'silul in B. 
for a term under an und<*rloas(‘ winch had 
assigned to him. 11; w>is not shown thal A. had 
any ostat/C, legal, or (‘(juitable, in the liouse, but 
there was evi(i(‘nce t/O show that he ,was in sub- 
stance managing tin* busim^sH carried on Ihere, 
in which B. took part. The Judge was of (tpinion 
that B. was a trnsh^e of tin* und<*rlease for A., Af 
granted an interim injunction against both of 
them. A. appealed, alleging tJiat he Inul n<» 
estate or int(*reHt in tin* house*, A' that an injunction 
could not be granU‘d against him : -Held : 
althougii the (*xact business rehdion that existed 
between A. A B. was not clearly established v<*t, 
there was sulTicient evidr)n(‘(* h) show that A. laid 
considerably mort? to do with the business than he 
would have the ct. beli(*vt‘ ; tV if A. was not 
actually a Uuant at will, or with sonn* other 
interest in tin* prt‘miHeH, he was ther(* marmging 
the business A <‘aiTying it on witli notio(* of the 
restrictive covemint in the lefis<* ; also, without 
treating A. iis (npiitable owner, lie wiis in occupa- 
tion, A that was enough U) alhfct him with notice. 
— Mandeii V. Falc ke, LiH91 ] 2 Uh. 554 ; 65 L. T. 
203, C. A. 

Amwiafions lie Conlract 119051 I 

C'li. 391 : Herton v. Alliance Eonriouilc Invcrtlfuout Uo. 

(1921), 38 T. L. K 1 87. 


1482. •] “ By a h^ose dahnl Dec. 20, 

1897, D. demi8<*d cc*i'hiin premises h) (K, who 
covonanU'd for l»ims<*lf, his exors., adiniriistratom, 
& assigns {inter alia) not to use or occupy ttie same 
or any pari t}H*reof lis a tlwelling-hous(j or sleeping 
place, or to use the same so as to cause a nuisanej©, 
Annoyance, or damage to the ownoiu or oc<mpier« 
^f til© ofllces or rooms in the same houmi or adjoin- 
ina houses, & not to carry on any notay or 
isngerous triKle, A also not to do or sufler to M 
ion© upon the dorais(?d premises or any port 
diereof anything which might ivmder any increased 
)r extra premium payable for the insurance of 
>K?mise8 against fire, or which might make void 
)T voidable any policy for insurance. There 
dso a covenant not to assign without licence. In 
lug. 1903, a. assigned to E. with the lessor’s 
lOE^nt, A on Oct. 18, 1904, E. sub-demised to 
). On Nov. 12, 1904, the lessor consented to the 
inderlease, but no explanation of wbot woe 
otended to be done was given him, A no copy of 
he agreement was shown. The sub-lessee ©3^ 
ubit^ A sold an incandescent lamp in wnicn 
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Sect, 6 , — Inspection of head lease by underlesaee: 
^ t ^''^•sect, 2. Sects, 6, 7, 8 clE? 9,] 

petrol was used. The insurance co. at the expira- 
tion of the period for which the premises were 
insured refused to renew, & although negotiations 
were entered into for the renewal of the insurance 
at 12s. 6d. instead of 2s. per cent, they fell through. 
The lessor now applied for an injunction restrain- 
ing the sub-lessee from breaking the covenants : — 
Held : deft, must be restrained oy injimction from 
using the premises in a manner prohibited by the 
lease of which he had constructive notice. — T ^jape 
V..DOIT 8E (1906), 92 L. T. 319 ; 21 T. L. B. 271 ; 
49 Sol. Jo. 283. 

See, also, No. 600, ante. 


Sect. 6.-~EFFECT OF PROVISION FOR LIKE 
COVENANTS IN UNDERLEASE. 

1483. Covenant to pay ground rent.] — Testator 
possessed of leasehold property, by his will, gave 
the same to A. & B., upon trust to pay the rents 
to his wife for life, & after her decease he gave the 
same to A. for all his interest therein, subject 
nevertheless & upon condition that he shoiild 
grant & execute an underlease of two of the houses 
unto B., for the residue of testator’s estate & 
interest therein, wanting eleven days, at the yearly 
rent of £5 & containing covenants similar to those 
contained in the lease imder which testator held 
the premises. A. & B. survived testator, but B. 
died in the lifetime of the widow : — Held : B.’s 
ex or. was entitled to the underlease, but the under- 
lease ought to contain a covenant by the exor. to 
pay the ground rent. — Taylor v. Cooper (1846), 
8 L. T. O. S. 134 ; 10 Jur. 1078. 

1484. Covenant not to assign without lessor’s 
permission — Name of underlessor to be inserted in 
underlease — As person whose permission required.] 
— Williamson v, Williamson, No. 1618, post 

1485 . Covenants agreed to be inserted with- 

out modification.] — Pltf., who was lessee of part 
of the property of a hospital, agreed with deft, to 
grant him an underlease “ to contain all usual 
covenants, including a covenant not to assign or 
underlet without the consent of pltf., such consent 
not to be witliheld if the proposed assignee or 
tenant be respectable & responsible, together with 
such other covenants, clauses, & provisoes as are 
contained in the lease under which the premises 
are held.” The original lease contained a covenant 
that if any dispute relating to the demised premises 
should arise between the lessee & any other tenant 
of the hospital, it should be referred to the arbn. 
of the hospital ; that the lessee, his exors., ad- 
ministrators, or assigns would not assign or sublet 
without the licence of the hospital ; that all 
demises Sc assignments of the demised premises 
should be prepared by the solrs. of the hospital : — 
Held : the covenants in the original lease were not 
to be taken as models & inserted into the \mder- 
lease with the names of the underlessor & under- 
lessee substituted for the names of the original 
lessors & lessee respectively, but pltf. was entitled 
to have them inserted without modification, so as 
to bind the underlessee to refer disputes with 
tenants of the hospital to the arbn. of the hospital, 
not to a^ign or underlet without the consent of 
the hospital, to have his demises & assignments 
prepared by the solrs. of the hospital. — Haywood 

V. SiLBER (1885), 30 Oh. D. 404 ; 64 L. T. 108 ; 34 

W. R. 114, C. A. 

1486. Covenant against carrying on particular 
trade — Not contained in head lease.] — T. agreed 


In writing to take an underlease of two houses, 
subiect to existing tenancies, the covenants to be 
similar to those in the original lease. T. died 
before the tinderlease was executed, but there 
was some evidence to show that he had seen & 
approved of the draft of the imderlease which 
contained a covenant, not in the original lease, 
against carrying on the business of a grocer in 
either of the houses. The tenant of one of the 
houses had an agreement for a lease to contain the 
restrictive covenant. On bill filed against T.’s 
administrator for specific performance of the 
agreement, & a declaration that T. had accepted 
the underlease in the form of the draft : — Held : 
the administrator could not be compelled to accept 
an underlease containing the restrictive covenant. 
— Snelunq V. Thomas (1874), L. B. 17 Eq. 303 ; 
43 L. J. Ch. 606. 

1487. Covenant by lessee to deliver up trade 
fixtures — Underlessee covenanting to deliver up 
landlord’s fixtures.] — Porter v. Drew, No. 1621, 
post. 

1488. Covenant in head lease giving lessor power 
to determine — ^No unrestricted covenant for title — 
On quiet enjoyment.] — Hoare v. Chambers (1896), 
11 T. L. B. 186. 

What are usual covenants.] — See Part XI., 
Sect. 2, post 


Sect. 7.— DURATION OF UNDERLEASE. 

1489. Undertenant holding over after determina- 
tion of original lease.] — ^A., being in possession 
under a lease for years, underlet the premises from 
year to year to dofts., who knew the extent of 
A.’s interest. Pltf. afterwards took a lease of the 
same premises, expectant on the determination 
of A.’s term : & defts., after the determination 
of A.’s term, continued in possession for a quarter 
of a year, when they paid wie rent for that period, 
& claimed to give up the premises. In an action 
for use & occupation for a subsequent period : — 
Held : there was no evidence of a tenancy con- 
tinuing beyond that quarter of a year. — Freeman 
V. Jury (1826), Mood. & M. 19, N. P. 

.Annotations : — ^Beld. Woodcock v. Noth (1832), 8 170 I 

Bayley v. Bradley (1848), 5 C. B. 396. 

1490. .] — Pltf. being possessed of a term of 

years of which two years remained unexpired, 
demised to deft, for the remainder of his term 
minus tliree days. By the agreement of demise, 
deft, was to pay one hundred guineas for the 
fixtures. Sc a further sum if he agreed with the 
superior landlord for a longer term. Deft, 
remained in possession for about three-quarters 
of a year after the expiration of the original term, 
& paid the superior landlord for so doing at a 
■ ‘_her rate than the rent imder the lease. There 
was an interview between deft. Sc the original 
landlord at which the subject of a renewal was 
discussed, but the landlord proved that they came 
to no agreement personally. Sc that he referred the 
deft, to his solr. ; — Held : deft, appeared to have 
remained in possession only as tenant by 
sufferance, & pltf. was not entitled to the further 
sum. — SiMKiN V, Ashurst (1834), 1 Cr. M. & R. 
261 ; 149 E. R. 1078 ; sub nom, Simpkin v. 

Ashurst, 4 Tyr. 781. 

1491. Undcrlessee holding over after determina- 
tion of original lease.] — B. holding land of A. for 
a term of years, underlet part to C. from year to 
year. At the expiration of the term B. agreed 
with A. to hold on from month to month : — Held : 
in the absence of any new agreement between B. 
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& C. the tenancy from year to year continued. — 
Pbibsb! V. Shabr & CiiAUGHTON (1828), 2 Man. & 
By. K. B. 418 ; sub nom. Pearce v. Shard, 6 
L. J. O. S. K. B. 364. 

1402. During continuance of original lease.] — 

A demise by a tenant from year to year to another, 
also to hold from year to year, is, in legal operation, 
a demise from year to year during the continuance 
of the original demise to the intermediate landlord, 
& is properly so described in pleading, although 
at the time of making the contract no such qualfi- 
cation is mentioned. — Pike v. Eyre (1829), 9 
B. & C. 909 ; 4 Man. & By. K. B. 061 ; 8 L. J. O. S. 
K. B. 69 ; 109 E. R. 338. 

Annotaiions : — ^Beld. Price v. Williams (1836), 1 M. & W. 

6 ; Oxley v, James (1844). 13 M. & W. 209 ; Weller e. 

Spiers (1872), 26 L. T. 806. Mentd. Cattley v. Arnold, 

Banks v. Arnold (1859^ 1 John. 8c H. 651 ; London & 

Westminster Loan & Discount Co. u. Drake (1859), 6 

C. B. N. S. 798. 

1493. .] — Weller v. Spiers, No. 284, 

ante. 

1494. If underlessee should so long live.] — 

S., a lessee of a house for a term of eighty years, 
which had fifty-nine years to run, agreed to let 
the same to K. at a fixed rent. The duration of 
the underlease was not specified ; but the agree- 
ment went on to say that S. agreed to let K. have 
a lease at the same rent “ at any period he may 
feel disposed ; & further agreed “ not to molest, 

disturb, or raise the rent of ” K. “ after liis having 
laid out money in improving the premises.” K. 
did not at the time of the agreement know the 
nature of the interest of S. in the property. K. 
having gone into & remained in possession, & 
having laid out money in improving the premises, 
& the lease having over twenty years to run : — 
Held : K. was entitled only to an underlease for 
the residue of the term, less one day, if he should 
so long live. — Kusel v, Watson (1879), 11 Oh. D. 
129 ; 48 L. J. Oh. 413 ; 27 W. K. 714, 0. A. 
Annotations: — Ooosd. Austin v. Nowham, [1906] 2 K. B. 

167. Reid. Cheshire Lines Committee t;, Lewis (1880), 

50 L. J. Q. B. 121. 

1495. .] — In a tenancy fiorn year to year 

there is no implied covenant for quiet enjoyment 


Sect. 9.— RELATIONS BETWEEN UESSOR AND 

1497. Liability of lessee — For breach of covenant 
by underlessee — Injunction.] — A., the proposed 
lessee of premises, underlet them to a tenant, who 
again, without the knowledge of the lessee, under- 
let them to a person who carried on the trade of a 
“ mock auction.” In the lease subsequently 
granted there was a covenant against carrying on, 
or permitting to be carried on, any oltensive trade. 
Upon a bill to restrain the carrying on of the trade 
as a breach of the covc'iiant : Held : without 
determining the qiK'stion as to whether it was an 
offensive trade, pitf. was not entitled to ivlief. - 
Moses v. Taylou (1862), 27 J. P. 36 ; 11 W. U. 
81. 

1498. Lessee underletting with 

knowledge of contemplated breach. | — Where the 
covenantor underlets to a person who, to his 
knowledges contemplates a breach of the covenant. 
& yet docs not provide in the urid(U*lejiH(‘ against 
such breach of covenant , he is a ])i‘oper i>art y to a 
suit for an injunction to restrain the hit'ach, 8c is 
liable to pay tht' costs of the suit. MiTrUKiJ. r. 
Stewahd (I8(i6), L. K. 1 Kq. •’ill ; 35 L. .1. Ph, 
393; 14 J.. T. 131; 30 .1. P. 35K ; 11 W. K. 
453. 

Mentd. Knight v. hlininoiulK, [IsUOj 2 (‘h. 

291. 

1499 . Lessee representing act 

complained of might be done.] A of a house 
was granted to H., which contained a covenant 
against ” any art, trade or businoHS ” being carried 
on upon the promises. TL sub-leascul tlu' hoiise 
to C., 8c by an inadveH/cncc* on the part of H., the 
sub-h'ase contained a (‘lauH<‘ ])errnitting P. u> carry 
on his busin<*88 of a music U'acher on the pn‘miH<‘H : 
— Held: J3. was propi‘rly made a party to an 
action to restrain tlie breac h of thi^ 

Thitton V, Bankart (1887), as 

L. T. 306 ; 35 W. H. 171 ; 3 T. L. IP 130. 

1500. To perform covenants In head lease 

— Underlease with option to purchase term.)— 'By a 
wiitten agreernemt b(‘tw(*en the holder oi 


^ wriiioii , 

against eviction by title paramount on the deter- <,niphyUmtic lease; of land in Quebec a suo- 

landlord^s interest, & if, on such liim, it was agreed that the holder 

fthoidd ho obliired to give U) the Huh-leKsee a deed 


mination of the 
determination, the tenant is evicted by the superior 
landlord, he has, in the absence of an express 
agreement, no claim gainst his landlord for 
damages for such eviction by the superior land- 
lord. -Schwartz V. Locket (1889), 61 L. T. 719 ; 
38 W. R. 142, D. C. 

1496. Lease by tenant for life.] — Where a party 
had become tenant from year to year of premises, 
to a person who was only tenant for life, the tenant 
for life di€Ml, & the undertenant’s interest haying 
ceased thereby, he did no act whereby to continue 
possession or to surrender it. Afterwards he had 
another lease made to him, but did no act either as 
to any entry under it, or taking possession : 
Held : without it he h^ no sufficient possession, 
either actual or constructive, to maintain trespass 
against a wrongdoer. — Brown v. Notley (l^^.j^)» ^ 
Exch. 218 ; 18 L. J. Ex. 39 ; 12 L. T. O. S. 222 ; 
154 E. R. 823. 


shouhl bo obli^od U> (five — — , ♦h<i 

of salo of all his rights imdor tho loaac- wh« n tho 
sub-loHW'O had paid to lum two 
& that tlioreupon tlio sub-lossoo should « 
full propriotorslup of tho j)r<>porty. t to tho 

paymont of tho ornr-hytoutic ror.t. T sub- 
lesLo paid tho two hundrod 
in poHSossion after tli(' tonnination of U 
toutic lease, but there was no do.-d 
action by the lessor against the 
possession, rent, & damages hjr broach of 
—lIHd ; upon the true ronstruotion c f t'b< 84^ 
ment tho sub-Iossw Ijad merely an 


p. c. 


Sect. 8.— RENEWAL OF UNDERLEASES. 

See Part IX., Sect. 2, sub-sect. 13, post. 


covenant Building® erected by und«rlcf»cc»l 

KmWpu.S,^‘ by valuation buildings erected 


PART IV. SECT. 7. 

1492 J. DuHna eonHnuance of oriainal 
least A — A tenant by oral lease, for a 
deftnite p^od, over three years. 


sub let to jjWtH., hvt tor 


(1889). 17 O, It. 620. — CAN. 

1492 U. .i-OB*KNy.THO»^N 

(1901). 1 B. H, N. H:_W. 16, 

K. SI W. W.N. 22.- 


-AUS. 
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Sect* 9 * — Relaiiona between Ueaor and leesee. Sect* 
10 ! Sab-eecte, 1 <fc 2, A>] * 

by the said lessee,” with a reference to arbn* if the 
parties were-unable to agree the valuation. Besp. 
covenanted not to transfer the demised premises 
without the written consent of applt. ; but, in 
breach of that covenant, he sub-leased for the 
entire term, there being similar covenants in the 
Bub lPuse. At the end of the tenon, applt. having 
resumed possession, resp. sued him to recover the 
value of buildings erected by the sub-lessee. 
There had been no agreement as to the amount 
of the valuation, and no arbn. : — Held : (1) the 
action failed, since upon the true construction of 
applt. *s covenant resp. could not recover in the 
absence of an agreement, or an award, as to the 
amoimt of the valuation ; but (2) the buildings 
were within the covenant & an arbn. should be 
directed, since resp. was bound by contract to the 
sub-lessees in respect of them, & the fact that the 
sub-lease was in breach of resp.’s covenant was 
not material, there being no proviso for re-^ntry. — 
Uallen V, Spaeth, ri923] A C. 634 ; 92 L. J. P. C. 
181 ; 129 L. T. 803, P. C. 


Sect. 10. —RELATIONS BETWEEN LESSOR AND 
UNDERLESSEE. 

Sub-sect. 1. — In Genebal. 

1502. No privity of estate.]— Anon. (1540), Bro. 
N. 0. 1 ; 73 E. K. 847. 

1503. .] — So if a tenant for thirty years 

makes a lease for ten years, & both of them sur 
render to him in the reversion in fee, the surrender 
is good for both the estates, Sc yet the lessee for 
ten years could not surrender by himself for want 
of privity, but when the other joined with liim, 
his surrender shall be taken in law to precede, Sc 
the surrender of the lessee for ten years to follow, 
so that the same shall be good {per Our.), — Para- 
mour V, Vardley (1579), 2 Plowd. 639 ; 76 E. K. 
704. 

Anmtaiiona : — Mentd. Cheny & Smith’s Case (1590), 1 Leon. 
216 ; Boronghe’s Case (1690), 4 Co. Rep. 72 b ; Bredon’s 
Case, Gardiner V. Bredon (1697), 1 Co. Rep. 67 b: Dun- 
mole V. Glylos (1609), 2 Brownl. 308 ; Manning's Case 
(1009), 8 Co. Rep, 94 b ; Roberts v. Roberts (1613), 2 
Bulst. 123 ; Blamford v. Blamford (1615), 3 Bulst. 98 ; 
Thurman v. Cooper (1618). Poph. 138 ; Howard v. Norfolk 
(1681), 3 Cas. in Ch. 14 ; Hitchlns v. Basset (1688), 1 
8how. 637 ; Fisher v. Wigg (1699), 1 Ld. Raym. 622 ; 
Idle V. Cooke (1706), 2 Ld. Ilaym. 1144 ; Darblson v, 
Beaumont (1713), Fortes. Rep. 18 : Young v. Holmes 
(1717), 1 Stra. 70; Ulrich v. Litchfield (1742), 2 Atk. 
3^72 ; Doo d. Saye & Sele v. Guy (1802), 3 East, 120 ; 
Doe d. Hayes v, Sturges (1816), 7 Taunt. 217 ; Sherratt 
t7. Bonlloy (1834), 2 My. fit K. 149 ; Newlands v. Palmer 
(1840), 13 L. T. O. S. 116. 

1504. .] — Hall v. Ewin, No. 1616, post. 

1505. .] — South of England Dairies, 

Ltd. V. Baker, No. 1532, post. 

1506. Surrender of underlease.] — Paramour v . 
Yardley, No. 1603, ante. 

1507. *]~“A lessee of certain premises 

mortgaged them by sub-demise for the residue of 
the term less the last day which he covenanted to 
hold in trust for the mtgee. The mtgee. entered 
into possession of the premises. The mtgor. 
died intestate Sc insolvent. The mtgee. assigned 


bis interest in the premises. The assignee desired 
to surrender his interest, but difficulties arose from 
the existence of the outstanding day. The assignee 
applied for administration of the estate of the 
mtgor., limited to the outstanding day: — Held: 
on proof of due citation of the next of kin, the 
grant might be made as asked for. — In the Goods of 
Kingwell (1899), 81 L. T. 461. 

1508. Whether affected by assignment,] — ^An 
action will lie by the assignee of a reversion for 
vears against an imderlessee on a covenant to 
leave the premises in repair. — M atures v. West- 
wood U598), Cro. Eliz. 699 ; Gouldsb. 175 ; 78 
E. B. 842 ; sab nom. Mathuris v. Wbstboray, 
Moore, K. B. 627 ; sabsequent proceedings^ sub nom. 
Matures v. Westwood, Cro. Eliz. 617. 

Annotaiiona : — ^Befd. Vandepiit v. Lord (1718), 1 Stra. 78 ; 

Wright V. Burroughee (1846), 3 C. B. 086. 

1509. Forcible eviction of underlessee by lessee — 
At end of lessee’s term — Whether lessor entitled to 
possession — Notice.] — If my lessee covenants, at 
the end of his term, to deliver possession to me, 
Sc in order to do so forcibly evicts one to whom 
he had sublet for a longer term, & I take possession 
without notice, surely I can keep it ; at least at 
the common law I could (Bramwell, B.). — 
Hooper v. Lane (1857), 6 H. L. Cas. 443 ; 27 
L. J. Q. B. 76 ; 30 L. T. O. S. 33 ; 3 Jur. N. S. 
1026 ; 6 W. R. 146 ; 10 E. R. 1368, H. L. 
Amwtations : — ^Beld. Re London Celluloid Co. (1888), 39 

Oh. D. 190. Mentd. Bateman V. Freston (1861), 3 E. oC E. 

678 ; Re Freston, Ex j3. Freston (1861), 3 De G. F. & J. 

612 ; Ockford v. Freston, Chapman v. Same (1861), 6 

H. & N. 466 ; Tyne Improvement Comre. v. General 

Hteam Navigation (1866), 8 B. & S. 66. 

1510. Power of underlessee to enforce pro- 
visions of underlease — As against lessor.] — The 
lessee of a house agreed to underlet a portion of it 
at less rent than he paid & taking a premium, & 
the provisions of the agreement differed in material 
respects from those of the lease. The underlessee 
paid the premium Sc took possession under the 
agreement. The lessee afterwards became bkpt. ; 
his trustee in bkpey. disclaimed the lease ; Sc the 
lessor commenced an action of ejectment against 
the underlessee. Upon bill filed by the under- 
lessee to restrain the action of ejectment Sc com- 
pel the lessor to grant him a lease in accordance 
with the terms of his agreement with the lessee ; — 
Held : the underlessee had no equity to compel the 
lessor to grant him a lease in accordance with the 
terms of the underlease. Sc bill dismissed with 
costs. — Taylor v. Gillott (1875), L. R. 20 Eq. 
682 ; 44 L. J. Ch. 740 ; 32 L. T. 795 ; 24 W. R. 
65. 

—Distd. Smalley v. Hardinge (1881), 7 Q. B. D. 

524. Bl^. Wood V. Hayed (1885), I T. L. R. 207. 

1511. Windlng-up order obtained by lessor — 
Effect on rights of imderlessee.] — Where the owner 
of the reversion of a theatre having by an order in 
a winding-up of a co. obtained the lease Sc property 
of the theatre, the lessee of property boxes Sc 
stalls brought an action, asking for an injunction 
to restrain the reversioner from preventing pltf. 
from havii^ access to his boxes Sc stalls : — Held : 
the order in the winding-up did not affect the 
rights of third parties ; deft, could only exclude 
pltf. by action for the recovery of land where third 
parties would have notice & an opportunity of 
appearing. — ^L eader v. BLiybs (188o), 64 L. T. 


PART IV. SECT, 10, SUB-SECT. 1. with a stipulation that failure to pay action will be against the latter, in 

t. Liability of underlesaee to tvicHon rent should dissolve it extinguishes a favour of the lessor, to recover pos- 

hu Usaor.) — The voluntary oanoeUa- sub-lease of part of the premises not- session of the part snb-leased. — Duw- 

tfon by the partios for inability of viithsUmdlng the fulfilment of his can Oo. t>. BRit>Q£ (1906), Q. K. 14 

the tenant ip pay the rent of a lease obligations hy the sub-tenant 9: an E. B. 183. — CAN. 
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8UB*BS0T* 2.-— 'LIABIUTT of UKDmLBSSEF 
XTKBEB OOVSNANTS IN HBAB LBABB. 

A, In Oeneral, 

1512. ZJable on same covenants as lessee.]-— 
A person who agrees to take a sublease impliedly 
stipulates to take subject to the same covenants as 
the lessee. — Collins v. Stutelby (1859), 7 W. B. 
710. 

1513. Effect of acknowledgment by lessee.] — 
Bob d. West v. Davis, No. 1063, ante. 

1514* Liable on usual covenants only — ^Absenoe 
of knowledge of covenants in head lease.] — ^An 

open contract for the grant of an underlease for 
a term carved out of the head lease is not a contract 
to grant a sub-lease with the same covenants 
as those in the head lease, but is a contract to grant 
a lease with the usual covenants, unless the grantee 
has been given the fullest oppoitunity to ascertain 
what the covenants in the head lease are & 
whether it contains any unusual covenants, — 
Melzak V. Lilibnpbld, [1920] 1 Ch. 480 ; 42 
T. L. B. 364 ; 70 Sol. Jo. 487. 

1516. Negative covenants.] — An underlessoe for 
the residue of a term less one or more days, is, 
by reason of want of privity of estate, not bound 
at law by the covenants contained in the original 
lease, nor is he to be held liable, imder the equit- 
able principle of TulA: v. Moxhay, No. 047, antey 
to be restrained by injunction where he has not 
himself been guilty of any violation of the 
covenants, but has merely refrained from taking 
legal proceedings against the tenant in possession 
who has committed a breach of the covenants. 

The principle of Tulk v. Moxhay is not to be 
extended so as to compel a person acquiring pro- 
perty, either as purchaser in fee or as lessee, with 
notice of restrictive covenant, actively to do any- 
thing which may involve him in expense. — 
Hall v. Ewin (1887), 87 Ch. D. 74 ; 67 L. J. Ch, 
96 ; 67 L, T. 831 ; 36 W. B. 84 ; 4 T. L. B. 46, 
C. A. 

Annotaliona : — CSonid. Jaeger v. Mansions C’onsolidaiM 

(1903), 87 L, T. 690 ; Wilson v. Twamley (1903), 88 L. P. 

80.3 : Toape v. Louse (1905), 93 L. T. 319. Apld. 

Powell t;. Hemsley, (1909] 2 Ch. 252. Consd. Berton v. 

Alliance Economic Invostmout Co., 11922 ] I K. B. 742. 

Distd. Atkin v. Kose, (19231 1 Ch. 522, Refd, Clogg v. 

Hands (1889), 44 Ch. D. 606, n. ; John Abergarw Brouory 

Co. V. Holmes, [1900] 1 Ch. 188 ; Re Nishet & Potts' Con- 
tract, [1906] 1 Ch. 386. 

1516. Underlessee taking without notice— 

Actual Sr, constructive notice.] — An imderleaso of 
a ship contained express permission for the 
underlessee to carry on sales by auction there; 
but in the original lease there was a covenant, of 
which the underlessee had no actual notice, against 
permitting such sales to be carried on there with- 
out licence from the landlord. An injunction was 
granted, at the instance of the landlord, to prevent 
such sales from being carried on. 

The circumstance of an underlease of a house 
occupied by a co. being made by the secretary of 
that CO. who Baw of himself no power to alter the 
nature of the occupation, is of itself sufficieijt 
to put the underlessee on inquiry into the lessor s 
title , . . 

A purchaser cannot plead no notice if he abstoins 
from cidling for information to which he is entiti^. 
— Parkkb V. Whyte (1863), 1 Hem. & M. 107 ; 
2 New Bop. 167 ; 32 L. J. Ch. 620 ; 8 L. T. 440, 
27 J. P. 468 ; 11 W. B. 683 ; 71 E. B. 73. 

AbU. SUoock .. F«nner(l882), 4^. T. 404. 

Oemso. Hall V. Ewln (1887), 67 L. J. Ch. 95. R«Xd. 


V. Hart (1865), 2 Horn. Sc M, 551 ; Galoahorou 
^mbe Terra Cotta Clay ~ 


^ M, 551 ; GalnaDorough v. Wat- 
nK 84 ;\ Burming r. OamHborough 

a885).^4 L. .L Ch. 991 ; Teape v. Bouee (1906), 92 L. T, 


4^1.' of London (18^88)] 

1517. .] — Tlie underlessoe of a 

person who has covenanted not to carry on a 
particular trade on the demised proi>erty will bo 
restrained from carrying it on, althougli 8\ich 
covenant was not contained in the original lease, 
but only in an assignment thereof; & altliough 
tho underlessoe had no actual notice of it when lie 
took his underlease ; semblCy oven tliough lie 
had no constructive notice. 8o also a.s to an 
assignee of (he underlossee. — C lemicnts v, Wkj.ucs 
( 1865), L, B. 1 Eq. 200 ; 85 Boav. 613 ; 35 Ii. J. Oh. 
265 ; 13 L. T. 548 ; 30 J. P. 100 ; 11 Jur. N. S. 
991 ; 14 W. K. 187 ; 55 E. B. 905. 

Annotations Apld. Sllcock v. Farrucr (iSs2), 10 T. PM 
Held. Toapo t>, DoiiHo (1905), 92 L. T. 319. 

1518, Covenant against underletting - 

Without consent of lessor,] —The lease of certain 
mines contained a covenant that the lessee sliould 
not, witliout the consent of tho h'ssor, let or iiMsign 
the mines. The lessor granted to tho lessi'c a 
licence to sub-let a pari, but the liei^nce pro\i<Ied 
that this should not authorise any furtlu'r letting 
or assigning of tho part of the mines the subject 
of tho liccTice, without such consent as was re- 
quired by the lease. Tl\e lesM'o then ngr(*od to 
sub-let to an undorlesscH' Die i)ajt of tlu^ mines 
the subject of tlu* licence, the underlease to con- 
tain ju'ovisions in all respects hk{^ tliow in tho 
original h'ase -fic/d .• according to the agnu*- 
ment tho underlea.s(‘ ought to contain a covenant 
by tlie underlessoe against h'ttnig or assigning 
without the consent of tin* lessets A not a cov laiaiit 
against lotting or assigning without tlie consent of 
the lessor. Scnihle : noith(*r undiT tlu' h‘ase nor 
under the lictmee would tlie underlcHsee Ikj i>re- 
vented from letting or assigning without tlu' con- 
sent of tho original lessor.— W imJA-Mhon i\ 
Williamson (1871), 1) Cli. App. 729 ; 43 L. J. (ii. 
738 • 31 h T 291 

AnnoUawns Distd. ’iLn 'voorl r .sIDm r (1 HH',). 39 rli. B. 
404. Apld. Slourlt I'ltMtiK' Hall < a. r. WuO*’, \V llnai ? . 
KevilorUficl (1910). 32 '1' L. IL 512. Con»d. MarkunU'k 
v.('armlclmoJ. (191712 K 11.581. Kefd. A C (ui 

& hen (U (1HS2). 17 L. T (512 ; }{< Hpurk h Loums 
V. J»*aldaHon, (190.>J I ('9. 4.aK 

1619. — Covenants appearing only on assign- 

ment of original lease,] -C’llmknth v. Wiclli> , 
No, 1,517, (ttilc. . J. 

1620. Special covenants — Inserted In new 

lease— Co-extenslve with covenants In surrendered 
head lease.)- Premises being demised A underlet 
the tii'ht ttmant Hurn‘ndered his lease A took a 
new one with similar covenants, i he under- 
tenant continued in possession A never sur- 
rendered. Qti, whether special coyeuants n tho 
new lease c(»-extensive witli those in the old, as 
not to erect new buildings without leave, could bo 
enforced by tho heinJ landlord against such umler- 
tenant as “ duties reserved " by the *^***^J^ 

within 4 Geo, 2, c. ^,^0 8 

Makciietti (1831). I B. & Ad. 715 ; 9 L. J. O. 8. 

‘ii? 2: ». f t ff . ! 

Krs-.KKr.riWrA'‘.w^ 

(lliOlI 1 K. B. 69S- ^ ^ ^ 

1521. Covenant to deliver up Dxtures.j An 
undcrleaw of a nursery 8^','““^ * 

covenant that tlie tenant would, at ^ o* *;|*® 
deliver up all landlord s fixtures. The 


term, 


PART IV. MEGT. 10^ SUB-SECT. 2. —A. 

a. Oeaerol nd«.}— B*iiKKTr. Mooob 
(1791), 2 Ridf. ParL Rep. 310.~IR. 


16t2 1. Liable on 
lessee.!- MomsDBO 

p. MONKERUDDEBN 

B. L. B. App. 40 


same awenarUs ns 

CUVSDEB SlKOAJt 

Biswas (1873), 11 
; 20 W. R. 230. 


— mo. ^ , 

b. Neaaiive errrenanis — UnaerUMee 
iakinff with^ Hour 

(1878), 4 L. IL It. 456 ,469.— W. 
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Laitdlord and Tenant. 


Sect, 10. — EelationB hehoeen lessor and underlessee : 
Sub-sect, 2, A,, B, iSs C, Sect, 11: Sub-sects, 
ldb2,A.-] 

underlessors held under a lease containing a 
covenant by them to deliver up at the end of the 
term, not only landlord’s fixtures, but also trade 
fixtures. The underlesseo, who knew there was 
a superior lease, erected greenhouses on the 
premises ; &, at the end of the term, having been 
restrained from removing them, brought an action 
for their value against the imdenessors, who 
demurred : — Held : there was no implied repre- 
sentation & covenant giving the underlessee the 
right to remove trade fixtures & representing that 
the underlessors had not entered into any covenants 
inconsistent with that right. — Porter v. Drew 
(1880), 5 C. P. D. 143 ; 49 L. J. Q. B. 482 ; 42 
L. T. 151 ; 44 J. P. 207 ; 28 W. R. 672. 

Annotation: — Reid. Thomas v. Jennings (1896), 66 L. J. 

g. B. 6. 

1522. Covenant to leave produce on land.] — 

A tenant hold under a lease containing a covenant 
against sub-lotting, & a clause giving the landlord 
a right to re-enter in case of breach of covenant, 
bkpcy., or liquidation on the part of the tenant. 
The tenant sub-let without leave. Afterwards 
the undertenant filed a liquidation petition, & the 
landlord then first heard of the subletting. The 
landlord then agreed with two of the under- 
tenant’s creditors to accept a new tenant on the 
old terms if one could be found in thirty-one days, 
&, if no tenant was found, to give a reasonable 
time for the removal of the corn & other effects 
belonging to the estate of the undertenant. No 
new tenant was found, & the landlord took 
possession. The lease contained covenants by 
the tenant to do certain things during the last year 
of the term, & on delivering up the premises to 
leave thereon the hay & straw grown thereon during 
the last year on being paid for the same. In an 
action by the undertenant’s trustee in bkpcy. 
against the landlord to recover the value of the 
hay & straw : — Held : the undertenant was boimd 
by the terms of the lease, the lease having been 
determined by forfeiture in consequence of the 
undertenant filing a liquidation petition, the 
clause ^ving a right to payment for the hay &> 
straw did not apply ; doft.’s rights were not 
affected by the subsequent agreement, & he was 
entitled to judgment. — Silcock v. Farmer (1882), 
40 h, T. 404, C. A. 

Annotations : — Distd. Re Morrish, Ex p. Hart Dyke (1882), 

22 Ch. 13. 410. Reid. Lybbo v. Hart (1885), 29 Cli. 13. 8. 

1523. Liability to injunction — Action against 
lessee — Underlessee not party.] — Where the lessor 
does not add the sub-lessee as a party to his action 
for an injunction against his lessee for breach of 
the covenants contained in the lease, although he 
niay be entitled to an injimction against such lessee, 
the scope of the injunction must be confined to the 
lessee, his servants & agents, & must not extend 
to the sub-lessee. — Metropolitan District Ry. 
Co., Ltd. v, Earl’s Court, Ltd. (1911), 66 Sol. Jo. 
807, 

B, Bent, 

See, generally. Part XV., post, 

1524. Whether rent recoverable — On covenant.] 


— landlord cannot maintain an action of 
covenant, for rent, against an undertenant. — 
Holford V, Hatch (1770), 1 Doug. K. B. 183 ; 99 
B. R. 119. 

AnryAations : — ^Ajdd. Brewer v, HUl (1794), 2 Anat. 413. 

Befd. Pollock V. Sta^ (1847), 8 L. T. O. S. 388 ; South of 

Eofirland Dairies v. Baker, [1906] 2 Ch. 631. 

1525. Separate promise to pay — Considera- 

tion.] — If an underlessee promises the original 
lessor to pay him the rent & arrears if he can show 
him a deed by which it was due, Sc the lessor shows 
him the lease, it is a sufficient consideration to 
maintain an assumpsit, — Sturleyn v. Albany 
(1689), Cro. Eliz. 160 ; 78 E. R. 408. 

AnnalaJticm : — Reid. Whitehead r. Greetham (1825), M'CIe. 

& Yo. 205. 

.] — See, also, Nos. 1500-1662, post, 

By execution of lessor — ^Against adminis- 
trator of underlessee.] — See Executors, Vol. 
XXIV., p. 040, No. 6054. 

Liability on receipt of notice from lessor — 

Service of notice.] — See Distress, Vol. XVIII., 
p. 308, No. 430. 

Claim against lessee in respect of distress.] — 

See Bankruptcy, Vol. IV., p. 261, Nos. 2465-2467 ; 
Distress, Vol. XVIII., pp. 303, 304, 318, 345, 387, 
Nos. 400-409, 529, 808, 1272. 

C, Repairs, 

1526. Whether underlessee bound — Insolvency 
of lessee.] — Lessee, where there is a covenant by 
him to repair, makes an underlease to S. who is 
in possession, the underlessee is not liable to this 
covenant in law, nor bound by it in equity, unless 
perhaps the first lessee is insolvent. — Goddard v, 
Keate (1682), 1 Vern. 87 ; 23 E. R. 330. 

1627. Liability to assignee of reversion,] — 
Matures v, Westwood, No. 1508, ante, 

1528. Liability for contribution — Original 

lease forfeited for breach.] — Webber v . Smith, No. 
1560, post. 


Sect. 1 1 .—RELATIONS BETWEEN LESSEE AND 
UNDERUESSEE. 

Sub-sect. 1. — In General. 

1529. Covenant by underlessee to observe cove- 
nants in head lease — Underlessee estopped from 
denying head lease — Or covenants.] — If an under- 
lesseo covenant to perform all the covenants in 
the original lease, & an action for breach of covenant 
be brought by his lessor, declaring, “ that by an 
indenture made between the parties aforesaid, 
it was covenanted, etc.” these words imply, 
that the original lease was executed by pltf., &, 
if they did not, deft, is estopped, by having 
executed the underlease, in which the original 
lease is recited, from saying, that there is no such 
lease or covenants. — ^Atkinson v, Coatsworth 
(1722), 8 Mod. Rep. 33 ; 1 Stra. 612 ; 88 E. R. 25. 
Annotation : — Consd. Wood v. Day (1817), 1 Moore, O. P 

389. 

1580. Breach of covenant involving forfeiture — 
Of lease & underlease — Lessee obtaining extension.] 

— Building lease from A. to B. B, underlet to C, 
0. was to build houses ; but, by his inability to 
do so, his lease became forfeit^ to B., Sc B.’s lease 


PART IV. SECT. 10, SUB-SECT. S.— B. 

0 . Whether rent recoverable,} — ^A plea 
to an action of oovonant tor rent 
againat the assiamee of a lease, tliat 
all the estate of the lessee did not 
come to Sc vest lu deft., as pltf. alleges, 
la a good plea. — Annis v, Corbett 
(1844), 1 U. C. R. 303,— CAN. 


d. ,] — In debt for rent on a 

lease, the deolaratlon stated that the 
right & Interest of the lessee In the 
demisod premises came bv assign- 
ment to Sc was Tested in deft. It was 
in evidence that deft, was at most 
only nnderlessee fora part of the term : 
— Held: a nonsuit was lightly directed. 
— Lawler v, Sutherland (1851), 9 
U. C. R. 205.— CAN. 


PART IV. SECT. 10, SUB-SECT. 2.— C. 

e. Whether underlessee hound — Cove- 
nants in sub-lease dWereni from head 
lease,] — Dwan v, Brandon, [1919] 
N. Z. L. R. 810.— N.Z. 

PART IV. SECT. 11, SUB-SECT. 1. 

f. Underlease in breadi of covenant 
— Lessee*s rights on wMlerleaae,>— The 
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also became forfeited to A. B. assigned all bis 
interest to D.« who applied to A. for an extension 
of time to complete the original contract, which 
was granted. t>. brought an ejectment against 
0., for his breach of covenant, & recovered a 
verdict. Motion for an injunction to stay execu- 
tion of the writ of possession, refused. — IIillier 
V, Pabkinson (1881), 9 L. J. O. S. Ch. 156, L. C. 

1581. Effect of assignment.] — Where a lessee 
grants an underlease, reserving a rent which is 
mcident to the reversion on the underlease, the 
rent, the reversion, & the benefit of the covenants 
will not pass by a subsequent mere assignment of 
the term, nor unless expressly assigned. — Frank- 
lin V, Howes (1871), 24 L. T. 348 ; 19 W. R. 581. 

1532. Underlessee not an assign of lessee.] — 
(1 ) An underlessee is not entitled to sue the assign 
of the freehold & leasehold reversions in the 
premises comprised in his underlease in respect 
of a positive covenant by the groimd landlord with 
the original lessee, where the latter has not assigned 
or demised the benefit of such covenant to, or 
entered into a similar covenant with, the under- 
lessee. 

On the demise of a part of a freehold house 
the lessee covenanted to pay one-third of the 
water rate payable in respect of the house, & 
the lessor covenanted to pay all rates & taxes 
except the water rate to the extent covenanted 
to be paid by the lessee. The lessee sub-demised 
to pltfs., who, with knowledge of the superior 
lease, covenanted to pay one-third of the water 
rate payable in respect of the house. Subsequently 
the freehold reversion & the superior lease became 
vested in deft., who, the local authority having 
separately assessed the part comprised in the 
lease & underlease, refused to pay any of the rates 
Sc taxes in respect of such part. The local authority 
distrained, & pltf^. sought to recover from deft, 
the amount which they had been compelled to 
pay : — Held : the action must fail, there being 
no privity between the parties or any principle 
of equity upon which the pltfs. were entitled to 
succeed. 

(2) An underlessee is not an “ assign ” of his 
lessor, the original lessee, so tis to be entitled to 
the benefit of a positive covenant entered into 
with the latter, “ his exors., administrators, & 
assigns,” by the ground landlord in the original 
lease.— ^ouTH op England Dairies, Ltd. v. 
Baker, [1906] 2 Ch. 631 ; 76 L. J. Ch. 78 ; 90 
L. T. 48. 

Annotation : — Consd. Westhouffhton U. r. Wigran (’oal & 

Iron Co., I1919J 1 Ch. 159. 


Sub-sect. 2. — Liability of Underlessee. 

A. In General. 

1538. Breach of covenant contained In under- 
lease — Proviso for re-entry by lessor & lessee.] — 

In a lease from lessee to underlessee, it was pro- 
vided, that if underlessee were guilty of a breach 
of covenant, lessee Sc lessor might enter : — Held : 
on breach of covenant in the lease to underlessee, 
ejectment might be maintained by lessee alone. — 
Dob d. Bedford v. White (1827), 4 Bing. 276 ; 
12 Moore, C. P. 526 ; 6 L. J. O. S. C. P. 173 ; 130 
E. R. 773. 


16 years wanting ten da^. Sc B. covenanted with 
A. to keep the premises m repair. Sc to paint once 
in every five years of the term, & to leave the 
premises in repair. B. underleased the premises 
to C., from June 24, 1834, for four years Sc three 
qiiarters wanting eleven days, & 0. covenanted 
with B. to keep the premises in repair, the covenant 
so far being in the same terms as in the original 
lease. Sc to paint once during the term, Sc to leave 
the premises in repair. A. sued B. for breaches 
of this covenant, & B. let judgment go by default. 
Sc upon tlie writ of inquiry the damages wore 
assessed at £04 lOs., being the amount of 
dilapidations proved by a surveyor, whose estimate 
had been laid before B. previous to the com- 
mencement of the action. B. afterw'ords sued 0. 
for the amount of the dilapidations, Sc the costs of 
the action brought against him. The jury found 
the amount of the dilapidations to be £57 10s. : — 
Held : B. was not entitled to ivcovcr also the 
amount of the costs in tlie former action. — 
Penley V. Watts (1811), 7 M. W. 601 ; 10 
L. J. Ex. 229 ; 151 K. B. 907. 

Annotatums : — FoUd. Walkrr r. Hatton (1S42). 10 M. A' W 
249 ; Logran r. Hall (1817), 4 C. H. 69H. Con^. 
ham & District l<.ainl C’o.r. L. Ac N. \V. K> . (1880). .U ( h. D. 
261 ; Bonner v. Tottenham Af Ednamton I'ernmnent 
InveHtmont BniUllntf Soe , 1 b; 

Dobson, 11911] 1 K. B. 95. Refd. TImlal r. Bell (]843 , 
12 L. J. Kx. 160. Mentd. Waiwlek r BlehnrdHon . 

lOM.&W. 284; Bl>th r. Smith (1849), 6 Scott, N B 960. 

1635. Covenant to refund Insurance premiums - 
Payment of unreasonable premiums by lessee- 

Injunction.]--Deft., ]’., aleH8(‘eof a factory, being 
under a covenant with his ground landlord to keep 
the premises insured in the Allianc’e Insurance 
Office, or such other office as the gmund landlord 
should appoint, granted an undid'Iease in 
1855, which was assigned to pltfs. iiv Sept. 
in wliich the underlessees & tludr assigus ri'8erv<Hl. 
by way of reddendum^ to deft. B., the truswHf oi 
P., all burns which he, B., should pay for insurance. 
They also covenanted with B. with I . to pay 
any sum or sums of money (»xia‘nded for the 
insurance of th(‘ primises against Ore as aforesaid . 
also that they would not do anything to the damage 
of B. Sc P. with proviso for re-entry by B. m defuuit. 
There was also a cross-covenant by 1 . u) keep tno 
premises insured lu the manner prescribed by the 
original lease. The premiHcH were innuvpl h y I . 
in the Alliance down to MieJiaeliria^, 
a fire having taken place, that co. declim'd to r< ru w. 
P. then, with some difficulty, insured in another 
office in July. 1K58 ; before this policy 
the office gave notice that it had become 
invalidated, owinfj to alleratk.ns of a 
kind made by pllfn. From Feb. lKo«. J^y 
Day 1860, the prrniises were insured by I . m the 
state Insurance Dffic-. The ground I*"'! "f** ^ 
commenced an action of 

observance by V. of Ins covenant, wlien another 
Are took plac-e, A the action was compromixc'd. 
In March, ^ISdO. the Htale office refused to renew, 
except I* alieged, on the terms o twenty-five 
guineas per cent., & deft., F., paid the Jh® 

Sto of £528 for the renewal of the policy. 1 Itfs. 
immediately afterwards protested 
completion of the policy ; & it 
nreraises being at the time unoccupied, the insur 
ance might hive been effected f 
£5 6s. Od. & was afterwards (■ffec^ 
in the Alliance for £5 12^. 9a, 


1684. — Stouter covenant to head lease- ^Utence for ^ 

LtobiUty for costs of action against 1®^®-]— " their covel^t, Sc the bill was 

A. leased premises to B. from Mar. 25, 1823, for the £u28 under the 


5h of fiwt obtained the^ooni^nt of I wnt. fmm th 

ooTonant, sub-lets the demised pie- doea not ^der the 

...... tTlnir prevent the lessee from reoovenna 


mere fact that a lessee, in breach of 


mlsw to a third peii«on without havlns I prevent 


.... third pewon,' 
Hau, I1B23) V. I.. It. 03.- 

AUS. 
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Sect* 11, — Relations between lessee and underlessee: 

Svh-sect. 2, A,, B. C. (a) dh jh),] 

filed to restrain the action. P. alleged that at 
the time pltfs. did not say that they would not use 
the premises for the same hazardous purpose as 
before; that the payment was justifiable, or at 
least made necessary by pltfs. own acts ; also, 
that the covenant by the imderlessees was absolute ; 
& that their remedy, if any, was at law. Injunc- 
tion against defts. B. & P. restraining the action, 
made perpetual. — IjEatheb Cloth Co. v, Bressey 
(1862), 3 Giff. 474 ; 6 L. T. 63 ; 8 Jur. N. S. 426 ; 
low. R. 370; 66 E. R. 496. 

B, For Non-Payment of Rent, 

1636. Forfeiture of head lease — Underlease to 
mortgagee.] — By indenture A. demised to B. a 
piece of land, with the messuage thereon erected. 
The lease contained a covenant by B. to pay the 
rent & to keep the promises in repair, & a proviso 
for re-entry on non-payment of rent, or in case the 
premises should be out of repair. B. mortgaged 
the premises by way of underlease to C. together 
with other property. The mtge. deed contained 
a power of sale, & it authorised C. out of the pro- 
ceeds of sale to repay himself any sums he had 
disbursed in paying rent or in repairs ; & it also 
contained a covenant by B. that until C. should 
take possession, B, would pay the rent, perform 
the covenants in the original lease, So indemnify 
C. in respect of those covenants. 0. entered into 
Possession of the premises. At the dato of the 
ease So of the mtge., & at the time of C.’s entering 
into possession, the messuage was merely a carcase. 
t\ did not pay any rent during his possession or 
complete the messuage, neither did he exercise 
his powcT of sale. A. thereupon recovered 
possession for non-performance of the covenants : 
— Held : C. was liable to B. in resx)ect of the 
forfeiture of the lease. — P erry v. Walker (1855), 
8 Eq. Rep. 721 ; 24 h. J. Oh. 319 ; 26 L. T. O. S. 
36 ; 1 .hu*. N. S. 746 ; 3 W. R. 314, 

Liability to distress.] ~>SVc Di^iiiess, Vol. XVIII., 
p. 270, Nos. 84, 85. 

C, For Breach of Covc'nani to Repair. 

(a) In General. 

1687. Forfeiture of lease — Caused by other 
breaches than that of underlessee — Extent of 
liability— For non-repalr.]— In Aug. 1783, H. 
granted to L. a lease for ninety -nine years of a 
piece of land for building, with a covenant to repair, 
A also a covenant not to unite or permit any pai't 
of the demised premises to be united to any oi the 
adjoining lands or grounds of any other person, so 
as to render the metes & bounds thereof uncertain 
So diflicult to be ascertained, nor to permit any 
encioaclmient. Pltfs. who were possessed of a 
term of ninety-four years in a liouse that formed 
a small portion of the premises demised by the 
lease of Aug. 1783, in Nov. 1826, granted a lease 
thereof to defts. for twenty-one years, with the 
usual covenant to rt^pair. In June, 1837, S. 
recovered judgment in an action of ejectment 
founded on a breach of the covenants in the lease 
of Aug. 1783, the brc'aches of covenant by the 
particulars relied on being, the non-repair of 
various houses on the estate including the house 
demised to defts., the annexation of divers parte 
of the premises demised to the adjoining lands Sc 
grounds of other persons so as to render the metes 


Sc bounds uncertain Sc difSlcult to be ascertained, 
Sc also the permission of encroachments. Pltfs. 
afterwards sued defts. {or a breach of their covenant 
to repair, by means of which their term had been 
forfeited to the superior lord : — Held : pltfs. were 
entitled to recover damages in resj^ct of the non- 
repair, but not in respect of the value of the term, 
the forfeiture having been caused by other breaches 
of covenant than that committed by defts. — Clow 
V. Brogden (1840), 2 Man. & G. 39 ; 2 Scott, N. R. 
803 ; 133 E. R. 664. 

Annotation .— Befd. Davlfl v. Underwood (1857), 22 J. P. 8. 

153 g. .]— -Defts., an under- 

lessee, who had covenanted with pltf., his lessor, 
to keep, & at the expiration or sooner determina- 
tion of the term, to leave Sc deliver up the premises 
in repair, allowed them to become out of repair. 
While they remained in this condition, pltf. having 
committed a forfeiture by non-paynaent of rent, 
the superior landlord brought ejectment, & 
evicted pltf. & deft. : — Held : pltf. was entitled 
to recover against deft, substantial damages for 
the non-repair of the premises. — Davies v, Under- 
wood (1867), 2 H. & N. 570 ; 27 L. J. Ex. 113 ; 30 
L. T. O. S. 164 ; 22 J. P. 8 ; 3 Jur. N. S. 1223 ; 
6W. R. 106; 167E.R.235. 

Annotations : — Uonsd. Williams v. Williams (1874), L. R. 

« O. 1». r>59 ; Morgran r Hardy (1886), 17 Q. B. D. 770; 

Joyner V. Weeks, [1891] 2 Q. B. 31. 

1539 , Underlease to mortgagee.] — Perry 

V, Walker, No. 1636, ante. 

1640. At suit of assignee of reversion.] — Oxley 
V. .Tames, No. 1313, ante. 

1541. Covenant to repair in like manner as 
lessee bound to repair ’’ — Extent of liability.] — 
A declaration in assumpsit by sub-lessor against 
sub -lessee mode profert of the original lease for 
twenty -one years, as being executed by pltf. Sc 
the original landlord ; it set out also a covenant to 
repair contained in the lease ; & alleged that deft, 
h^ agreed to take the premises for two years, Sc 
to perform the covenants of the lease in like manner 
as pltf. was bound to perform them. Breach : 
that deft, liad not performed the covenants in like 
manner as pltf. was bound to perform them, in 
this, that he had not, during the continuance of 
the several terms of two years Sc twenty-one years, 
sulBciently repaired, etc., but on the contrary had 
suffered them to become ruinous, etc. On special 
demurrer to that breach : — Held : whether deft.’s 
liability under the agreement was confined to 
keeping the premises in the same state of repair in 
which they were when his term commenced or not, 
the breach was sufficient, because it was so limited. 

Deft.'s liability under the agreement was as 
extensive as pltf.’s under the lease (Lord Den- 
man, C.J.).— Whitaker v. Richards (1846), 7 
L. T. O. 8. 224. 

(6) Independent Covenant, 

1542. What amounts to Indopondent covonMit — 
Covenants in same words.] — Certain persons leased 
premises to pltf. by lease, bearing date May 10, 
1828, for twenty-five years, from Mar. 26, then last, 
containing covenants to paint Sc repair, A to do 
any repairs found wanting, on view of wJbioh notice 
should be ^ven ; Sc pltf. leased to deft., for the 
residue of the term, wanting ten days, by a lease, 
dated June 15, 1880, contaixdng, with the exception 
of a stipulation to paint outside woodwork every 
three instead of every seven years, covenants 
toiidem verbis with those contained in the original 


PART IV. SJBCT. II. SUB-SECT. S,— B. 

S To superUe loadlard.]— GmiSH Ohandea Das v. Kuhja Bkhaei Malo (ISOS). I. L. R. 16 Calc. 6S3 , 1 2 C. W. N. 628.— ^INB. 



Pabt IV. — ^Underleases. 


496 


lease : — Meld : these covenants, though in language 
the same, were substantially different, pltf. could 
not recover the costs of an action brought against 
him, in consequence of a breach by deft, to repair 
ih 1841 pursuant to notice, & his costs in defending 
it ; the costs of defending the former action were not 
the necessary consequence of the breach of deft/s 
covenants to repair ; & that even had the covenants 
been identical, they could not have been recovered, 
plW. being aware of the fact that breaches had been 
committed, though deft, refused to admit it, or 
to give any instructions as to the defence of the 
action, or suffering judgment by default. — Walker 
V. Hatton (1842), 10 M. & W. 249 ; 2 Dowl. N. S. 
263 ; 11 L. J. Ex. 361 ; 162 E. R. 462. 

Annotationa : — Apld. Logan v. Hall (1847), 4 C. B. 698. 

Oonsd. Smith v. Howell (1851), 6 Exch. 730. Apld 

Williams V. Williams (1874), L. R. 9 C. P. 659. Consd. 

Clare v. Dobsom [1911] 1 K. B. 35. Mentd. Tindal v. 

Bell (1843), 12 L. J. Ex. 180 ; Broom v. Hall (1859), 7 

7 C. B. N. S. 503. 

1543, .] — A. being lessee of a messuage 

under the corpn. of London, demised it, in 1829, 
to B., C., & D., for twenty -one years ; the lessees 
covenanting to repair, & to insure “ in the sum of 
£2,500 at the least, in the Protector Fire Insurance 
Office, or in such other respectable insurance office 
in London or Westminster, as B., 0., & D. (the 
lessees), their exors., etc., should think fit ; with 
a proviso for re-entry for breach of any of the 
covenants. In 1835, C., by indenture, granted an 
underlease to E. & F., for the residue of the term, 
wanting one day ; the underlease containing the 
like covenants to repair, & to insure, “ in the sum 
of £2,600 at the least, in the Protector Fire Insur- 
ance Office, or in such other respectable fire insur- 
ance office in London or Westminster as E. & F., 
their exors., etc., should think fit ” ; & also, a 
proviso for re-entry for breach of any of the 
covenants. The messuage being out of repair, 

uninsured, the exors. of A., in 1843, brought 
ejectment, & recovered possession : — Held : O. 
was not entitled to recover against E. & P. the 
value of his reversionary interest, the loss thereof 
not being the result of their breaches of covenant, 
but of the breaches of covenants by C., to which 
covenants they were* no parties. — IX)oan v. Haia., 
(1847), 4 C. B. 608 ; 16 L. J. C. P. 252 ; 9 L. T. 
O. S. 224 ; 11 Jur. 804 ; 136 E. R. 642. 

Annotations Coni^. I’ontifex r. Foord (1884), 12 Q. B. D. 

152. Befd. Hooper r. Lane (1857), 6 H. L. (as. 443 ; 

Catton V. Bennett (1884), 20 Ch. D. 101 ; Claro v 

Dobson. [1911] 1 K. B. 35. Mentd. Duckworth v. 

Ewart (1803), 2 H. & C. 129. 

1544, ,] — Pltf. guod deft, for broach 

of a (covenant to repair contained in a lease of a 
dwelling-house for a term of twenty-one years 
from Michaelmas, 1861. Deft, obtained leave 
to serve & served a third-party notice claiming 
contribution or indemnity from a sub-lessee to 
whom he had let the premises from Midsummer, 
1869, for the remainder of the original term less 
ten days. The underlease contained a covenant 
to repair, which was In terms precisely similar 
to th^ of the covenant in the original lease, & 
for breach of which defendant claimed relief against 
the sub-lessee ; — Held : inasmuch as the terms 
of the covenant to repair must in each case be 
construed with reference to the age & character 
of the premises at the time of the demise, the 
covenant in the underlease could not be construed 


1646. What may be recovered-^Expenses of 
repairs— Incurred to avoid forfeiture,]— (1) Where 
A. held premises under a lease containing a clausa 
of re-entry for want of repairs & afterwards 
underlet a part to B., who undertook to repair 
witliin three months after notice for that purpose ; 
the premises underlet being out of repair, A.’s 
landlord threatened to insist upon the forfeiture 
if they were not repaired, <Sr A. gave notice to B. 
to repair. The premises at the expiration of three 
months from that time remaining out of repair, 
A. entered & repaired : — Held : ho might rt>cover 
from B. the sum expended on that occasion. 

(2) After the repahs wore done by A., but before 
the commencement of the action, B. sold his 
interest in tlie premise's to a pemm who pulled 
down & entirely rebuilt them ; —Held : this did 
not deprive A. of his right to recover the whole 
sum expended by them.— (’olley v, Sthekton 
(1823), 2 B. <fc C. 273 ; .3 Dow. & By. K. B. 522 ; 
2 L. J. O. 8. K. B. 25 ; 107 10. R. .385. 

Annotniiom : — As ii> (1) Distd. WllliaiUH r. WUliamH (1874), 
li. 11. 9 C. 1^. 659. Reid. Joyix'r e. VVivUh, 11S91 1 2 i) It. 
31. Oenerallf/, Mentd. Wright r. Tn'vo/.ant (1828), 3 
C. & P. 441 ; Wannan v. Faithful (1834), 3 Ncv. & 
M. K. B. 137. 

1546 . Damages & costs recovered against 

lessee.] — Where the tf*iiant, under a lease con- 
taining a covenant to repair, imdt'rlet the pix^mises 
to one who entert'd into a similar covenant, A the 
original lessor brought an action on this covenant 
in the first lease, A reco verted r -Held : th<» damages 
& cost43 recovered in that fiction, A also tlie (*osts 
of defending it, might be recoven'd iis special 
damages in an action againsi/ tlie undr'i tenant for 
the brt'acli of liis covenant to repair — JM e\lk v. 
Wyt.LIE (1824), 3 B. A (’ 533 ; 5 Dow. A By. Iv. B. 
442 ; 107 E. It. 831. 

Annntaii ms Distd. A Dbtd. Pcuiloy r. WaUn (1841), 7 
M. fit W. 00 1. Dbtd. Walker e. Hull on (1812), 10 M. fie. W. 
249 ; Log'ui V. Hall (1847), 4 ('. H. 598. N.F. Clare v. 
Dobson, 11911) 1 K. H. 3^. Refd. SirOI h r. Howell (1 851 ), 
0 Evoh. 7.30. Mentd. Hlylh .Sinlth (1813), 0 Meott, 
N It. 300. 

1547. Costs of defending action.] -~N e.m>h: 

V. Wyllie, No. 1540, aide. 

1548. .] — A. leased premises to B.^ 

frfim Mar. 25, 1823, for sixU-tm yt*ars wanting ten 
days, A 13 covenanted with A. (o keej) tie* pe<j- 
niises in repair, A to paint once* in (^v(*ry flv(‘ years 
of tlie term, A leave the premitK'S in repair. B. 
underleased the pn'niiscs to from .June 21, 1831, 
for four years, A thre(*-quart<*rs wanting eleven 
days, A C. covenant'd witli B. to k<*(*p tin* premise's 
in repair, the covenant so far being in thi* same 
t'rms as in the original lease, A to paint once during 
the term, A to leave the premia's in repair. A. 
sued B. for breaches of this covemint, A B. let 
judgment go by default, A upon the writ of inquiry 
the damages werx* assessed at £61 10s., being the 
amount of dilapidations proved by A surveyor, 
whose estimati had b<3en hiid before B. previous 
to tbe commencement of the action. B. .i.fterwai ds 
sued (/’. for the amount of the dilapUhitions, A the 
costs of the action brought against him. The jury 
found the amount of the dilapidations to be 
£57 10». : — Held: B. was not entitliKl to recover 
also the amount of the costs in the former action. — 
Penlky V. Watts (1841), 7 M. A W. 601 ; 10 
L. J. Ex. 229 ; 161 E. R. 907. 


aa ft covenant to indemnify deft, against or to 
perfonooL the covenant in the original lease-— 
PoKTiFBat V. PooBD (1884), 12 Q. B. D. 162 ; 63 
L. J. Q. B. 821 ; 49 L. T. 808 ; 32 W. B. 316 

4iwiotoHgM ;---4msd. Catton v, Benaett R- 

I^ltton V. Bankart {18m 56 L. J. Cfcu 629. 
lunitd. Bneller v. Bristol Steam Narigatlon Co, (1884), 


Annotations .-—Vim. Walker v. Hatton (1842), 10 M, A W. 
249. Apld. Logan r. Hall (1847), 4 C. B, 598. OonsA 
Bonner v. Tottenham A Kdmooion Permanent Inreiit- 
ment Bldg. Boo., 118991 1 Q. B- 161. Arid. Clnrov. Dobson, 
fl9ll) IK. B. .15. Mentd. Warwick r. Hiohardson (1842), 
10 M. A W. 284; Blyth e. Smith (1843), 6 Scott, N. H, 
360 ; Tindal v. BcU a843), 12 L. J. Bx. 160 ; Birming- 
ham A DtetHct Land C3o. r, L. A N. W. Ky. (I886)r34 
Ch. D. 261. 
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Landlord and Tenant. 


Sect. 11. — Relations betieeen lessee and underlsssee: 

Sub-sect. 2, C. (6), <fc D. / sub-sect. S. Sect. 12. 

Part V. Sect, 1.] 

1549. .]— Walkbjr V. Hatton, No. 

1642, ante, 

1550. Value of reversionary interest.] — 

Logan v. Hall, No, 1643, ante, 

1551. Liability of lessee under original lease 

to be considered.! — Where a leaae contains cove- 
nants to keep the demised premises in repair & 
to deliver them up in good repair, & a sub-lease is 
granted containing similar covenants with notice 
to the sub-lessee of the original lease, & the lessee 
brings an action against the sub-lessee for breach 
of his covenant to keep in repair, it is right in 
assessing the damages to take into account the 
liability of the lessee upon the covenants in the 
original lease. — Conquest v, Ebbetts, [1890J 
A. 0. 490 ; 65 L. J. Ch. 808 ; 76 L. T. 36 ; 46 
W. R. 60 ; 12 T. L. R. 699 ; 40 Sol. Jo. 700, H. L. ; 
affg, 8. C. sub nom, Ebbetts v. Conquest, [1896] 
2 Ch. 377, C. A. 

Jnnotations : — Conid. Glare v. Dobeon, [1911] 1 K. B. 35. 

‘ ** Ellia V. Torrington (1919), 89 L. J. K. B. 369. 

Stephens v. Junior Army & Navy Stores, [1914] 

2 Ch. 516. Mentd. Molynoux v. Richard (1905), 75 L. J. 

Ch. 39. 

1562. Costs of proceedings for relief against 

forfeiture.] — An underlease made in 1887 contained 
covenants by the underlessee to repair in general 
terms & to repair within three months after notice 
in writing, & a proviso for re-entry on breach of 
the underlessee’s covenants. The underlease 
showed on its face that the reversion was a lease- 
hold reversion. The head lease made in 1856 
contained covenants to repair & a proviso for 
re-entry in substantially the same terms as those 
of the covenants & proviso in the imderlease of 
1887. The head landlord served on his lessee a 
notice in writing to repair ; that lessee served 
a similar notice on his underlessee, who failed to 
do the repairs within three months. The head 
landlord thereupon brought an action for the re- 
covery of the demised premises. The repairs 
were subsequently executed & the lessee applied 
for & obtained relief against forfeiture. In an 
action by the lessee against the underlessee for 
breach of covenant to repair in the underlease : — 
Held : pltf. could not recover the costs of the pro- 
ceedings for relief. — C iare v, Dobson, [1011] 1 
K. B. 36 ; 80 L. J. K. B. 168 ; 103 L. T. 600 ; 27 
T. L. R. 22. 


D, Covenant of Indemnity, 

See B. 8. 0., Ord. 16, r. 48. 

1553. What amounts to covenant of indemnity.] 
— The contract of a sub-tenant to perform the cove- 
nants of the head lease is a contract of indemnity. 

Pltf. let to deft, a house for twenty-one years, 
with the option to determine the lease at the end 
of seven or fourteen, by deed containing cove- 
nants by deft, to repair & paint & leave in repair. 
Deft., alter having occupied for five years, sub- 
let the house to H. for the remainder of the first 
seven years by a writii^, with a clause that “ the 
letting should be subject in all respects to the 
term of the existing lease & the covenants & 
stipulations contained therein.” At the end of 
the seven years, deft, having determined the lease 
in the exercise of his option, pltf, claimed from 
deft., &> deft, eledmed from H., the amount at 
which the dilapidations bad been assessed by 
pltf.’s surveyor. H, declined to pay or give deft, 
an indemnity, or to take any responubility in 
the matter. Pltf. sued deft., who brought in H. 
as third party. The issues, as between pltf. & 


deft., & deft. & H., were referred separately to 
an official referee, who reported thtd) the sum 
claimed by pltf. was due irom deft, to pltf., & 
that a simU^ sum was due from H. to deft. : — 


Held : H.’s contract was a contract of indemnity 
under which deft, was entitled to recover from 
H. all the costs of an action by pltf. against deft, 
reasonably defended. — Hornby v, Cardwell 
(1881), 8 Q. B. D. 329 ; 51 L. J. Q. B. 89 ; 45 
L. T. 781 ; 30 W. R. 203, 0, A. 

Annotationa : — ^Distd. Pontlfex v, Foord (1884), 12 Q. B. D. 
152. Conid. Hammond v, Bussey (1887), 20 Q. B. D. 
79 ; Clare v, Dobson, [1911] 1 K. B. 35. uM, Blrmix^* 
ham & District Land Co. v. L. & N. W. Ry. (1886), 34 Ch. D. 
261 ; Morgan v. Hardy (1886), 17 Q. B. D. 770 ; Hooper 
V. Bromot (1903), 89 L. T. 37. Xentd. Filler v. Roberts 
(1882), 21 Ch. D. 198. 

1554. Whether Implied from identical 

covenants to repair — In head lease & underlease.] — 
Pontipex V, PooRD, No. 1544, ante, 

1555. What may be recovered — Costs of defend- 
ing action.] — Hornby v, Cardwell, No. 1553, ante. 


8UB-8ECT. 3. — Liability of Lessee. 

1556. Underlease omitting covenant in head 

lease.] — A termor, who held under a lease, con- 
taining a covenant against a particular trade, 
with a proviso for re-entry upon breach a^eed 
to grant pltf. a lease of the premises containing 
the covenants in the original lease, ” so that the 
same in no way restrict ” the carrying on of the 
trade in question : — Held : this agreement would 
be performed by the mesne tenant granting a 
lease to pltf. without a covenant against the trade 
in question ; because, although the original 
lessor might re-enter for breach of the condition, 
the sub-lessee would not only not be liable to the 
mesne lessor, but would have a right of action 
against him on the implied covenant for quiet 
enjoyment. — Hayward v, Parke (1855), 16 

C, B. 295 ; 3 C. L. R. 1280 ; 24 L. J. C. P. 217 ; 
26 L. T. O. 8. 199 ; 1 Jur. N. 8. 781 ; 139 E. R. 771. 

1557. Covenant of indemnity — Against non-pay- 
ment of rent — Condition precedent to liability — 
Payment of rent by underlessee.] — To a count upon 
an absolute contract by deft, to indemnify pltfs., 
his tenants, against the consequences of the non- 
payment of his rent to the superior landlord, 
alleging for breach, that, the rent being in arrear, 
pltfs.’ goods were seized by the superior landlord, 
deft, pleaded, that, at the time of the distress, 
more was due from pltfs. to deft, for rent than the 
amount distrained for as in the declaration alleged : 
— Held : no answer to the action, the payment of 
their rent by pltfs. not being a condition pre- 
cedent: — Briant V, Pilcher (1855), 16 C. B. 354 ; 
1 Jur. N. 8. 1020; 139 E. R. 795; sub nom, 
Bryant v, Pilcher, 26 L. T. 0. 8. 147 ; 3 W. R. 483. 

1558. Covenant to observe covenants in head 
lease — Surrender of head lease — New lease con- 
taining different covenants.] — Deft, held two plots 
of building land, B. & 0., under a lease which con- 
tained a covenant to build the houses not less 
than thirty feet apart, the effect of which was 
to secure to houses on plot B. a sea view over 

S lot C. H. having entered into a treatjr with 
eft. for an underlease of B., made inquiries of 
deft, as to what could be built on the land in front. 
Deft, replied that he, deft., could not build on 
0. closer than thirty feet, as his lease did not 
allow it. H. after having inspected the original 
lease took an underlease of B., containing a cove- 
nant by deft, that he, his exors., administrators 
dc assigns, would observe the lessee’s covenants 
in the original lease. Deft, afterwards surrendered 
his lease to the ground landlord, took a new lease 
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not containing the old restrictions, &; commenced 
building on C. in a way which would obstruct 
the sea view from, houses on B. belonging to pltf., 
who was the assignee of H , : — Held : the rights 
of H., under deft.’s covenant to observe the cove- 
nants in the original lease, were not affected by 
deft.’s surrender of that lease, & pltf. was on that 
ground entitled to an injunction to restrain deft, 
from building in contravention of those covenants. 
— PioGOTT V. Stratton (1859), 1 De G. F, & J. 
33 ; 29 L, J. Ch. 1 ; 1 L. T. Ill ; 24 J. P. 69 ; 
6 Jur. N. S. 129 ; 8 W. R. 13 ; 45 E. R. 271, 
L. 0. & L. JJ. 

Annataiions : — Consd. Spioor v. Martin (1888), 14 App. Cas. 
12. Bald. Kendall v. Hill (1860), 2 L. T. 717 ; Martin 
Dougrlas (1867), 16 W. R. 268 ; Low v. Bouvorio, (ISOlj 
3 Oh. 82 ; Wheaton v. Maple, 11893J 3 Ch. 48 ; Konnard 
V. Ashman (1894), 10 T. L. R. 213 ; Wilkes t?. Spooner, 
119111 2 K. B. 473. Mantd. Traill v, Barinff (1861), 3 
New Rep. 362 ; Brabant v. Wilson (1865>, 33 L. J. Q. B. 
49 ; Talk r. Metropolitan Board of Works (1867), 8 B. 
& S. 7 77 ; Maddison v. Alderson (1883), 8 App. Cas. 467 ; 
Mackenzie v. Childers (1889), 43 Ch. D. 265 ; Tomkinson 
V. Balkis Consolidated Co., [1891] 2 Q. B. 614. 

1559. To pay rent to lessor — Express covenant 
to^iay by underlessee.] — Pltf. took of deft, a house, 
at a yearly rent, under an agreement by the terms 
of which the latter undertook, that, up to the date 
of the agreement, he had paid or would pay or 
discharge “ all arrears of rent, rates, taxes, or 
assessments ” ; & the former agreed, that, “ from 
& after that day, the same should be kept paid 
by him for the period he might occupy the pre- 
mises.’* At the expiration of the first quarter, 
the superior landlord distrained for rent i — Held : 
there was no implied duty in deft, to indemnify 
Itf. against this claim, althougli the agreement 
etween them stipulated for a yearly rent ; deft, 
having, by the subsequent clause, expressly 
under^kcn to keep the reserved rent paid. — 
Upton v. Fergusson (1833), 3 Moo. & S. 88. 


Sect. 12. —RELATIONS OF UNDERLESSEES INTIER 
SE. 

1560. Right of contribution — Liability of under- 
lessec for rent — Original lease forfeited for non- 


Collateral to Leases. 

payment.] — One makes a lease & the lessee cove- 
nants to pay the rent & to repair. The lessee 
makes one hundred underlessoes. The rent is 
behind, & the premises out of repair ; the original 
lease is avoided for non-payment of rent. Some 
of the underlessoes bring a biU to be relieved against 
the forfeiture. Equity will not apportion the 
rent ; but pltfs. must pay the whole rent in 
arrear ; & repair all the houses, may compel 
all the other underlessees to contribute. — Webber 
V. Smith (1689), 2 Vern. 103 ; 23 E. R. 670. 

.-—Mentd. Hill v. Barclay (1810), 16 Vew, 402 ; 

Braoobridgo v. Buckley (1816), 2 Price, 200 ; Haro r. 

Elms, 11893] 1 Q. B. 604. 

1561. Payment under threat of dis- 

tress.] — Pltf. & deft, respectively were undor- 
le&sees, at distinct rents, of separate portions of 
premises, the whole of which were held under 
one original lease, at an entire rent. Pltf., having 
paid the whole rent under a tluvat of distress, 
brought an action against deft, to recover the 
proportion of rent due from him, as for money 
paid to his use : — Held : the action was not 
maintainable. — Hunter v. Hunt (1845), 1 C. H. 
300 ; 14 L. J. (\ P. 113 ; 4 L. T. O. H. 374 ; 9 
Jur. 375 ; 135 E. H. 565. 

Annotation .—Reid. Bormor r. Tottcnluiin & Kiluiouton 

l*ermanent InvoHfiiU'nt Bhlfi:. Soc , 1IS'.)S»J 1 Q. B. Kil. 

1562. — ' - ~ — .] — A lessee of land 

assigned part of th(‘ land to A. for tlie residue of 
the term, & other part t<j H. for the residue of the 
t/erm, less ten days, at ap])()rtioned rcmt«», cove- 
nanting in both cases to pay the rent due to th(* 
original lessor & to indemnify. Tiie lessee having 
become bkpt., A., on the application of tin* lessor 
& on tlu*eat of distraint, paid the whole r(*nt under 
the original lease : — Held : as A, Ai 13. were not 
liable to a common demand & there being no one 
entitled to sue B. for his sliare of the rent A. had 
no right of contribution ns against H.— Johnson 
r. Wild (1890), 44 Ch. I). 116 ; 59 L. J. Ch. 322 ; 
02 L. T. 537 ; 38 W. H. 500 ; 6 T. h. R. 259. 

1563. Liability of underlessee under cove- 

nant to repair —Original lease forfeited for breach.] 
— Webber v. Smith, No. 1660, ante. 


Part V. — Agreements 

Sect. 1. — ^IN GENERAL. 

Collateral covenants.] — See Part XI., Sect. 0, 
sub-sect. 5, poet, 

1564. What amounts to — Parol agreement to 
let premises for particular purpose.] — Pltf., in an 
action for damages for breach of warranty in 
connection with the letting to him of certain pre- 
mises, alleged that, as a basis of negotiations 
which culminated in an agreement in writing 
whereby defte. agreed to let & pltf. agreed to take 
the premises in question, defts. verbally warranted 
to let the premises for dancing purposes. Defts. 
had no power to let the premises for such pur- 
poses without the consent of the superior land- 
lord, At such consent was never in fact obtained. 
Pltf. took possession under the agreement & ex- 
pended considerable sums in alterations. At now 
claimed to recover the amount of such expenses 
less the sums received by him during his possession 
of the premises. There was no fraudulent mis- 
representation : — Held : the parol agreement had 
not been established. At even if it had been estab- 
lished, it was not a collateral agreement, but an 

J. — VOIm XXX. 


Collateral to Leases. 

agreement I'elating to the subject matter of the 
contract for letting, At must bo found in it. — 
Crawford v. White City Rink (Nkwcastijb- 
on-Tyne), Ltd. (1913), 29 T. L. R. 318 ; 57 Sol. 
Jo. 367 ; 77 J. P. Jo. 111. 

1505 . Option to rent neighbouring premises.] 

— In 1853 a railway co., whc» were the predecessors 
of defts., demis<id some land adjacent to one of 
their railway stations to a hjssee for nine hundred 
At ninety-nine years upon the terms that he should 
erect At keep a hotel thereon. The lease contained 
a covenant by the railway co. that the tenant or 
occupier of the hotel should have the option of 
renting the refreslunent rooms of the station at 
the rent At subject to the rules At regulations 
therein mentioned “ in preference to any other 
arty, it being the intention At wish of the parties 
ereto that the same person shall have the option 
of occupying the hotel At refreshment rooms.” 
Fltfs. occupied the hotel as assignees of this lease. 
They also occupied the refreshment rooms as 
yearly tenants, until defts., who had succeeded 
to all the rights Sc liabilities of the railway co., 

K K 
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Sect. 1, — In general. Sect, 2,] 
gave notice to pltfs. to quit, & determined their 
tenancy, purposing themselves to take over the 
management & control of the refreshment rooms. 
Pltfs. having obtained an assignment of the oririnal 
lessee’s rights under the above covenant, claimed 
H declaration that defts. were under an obligation 
to put & keep the occupier of the hotel in occupa- 
tion of the refreshment rooms ; — Held : the true 
meaning Sc effect of the covenant was that if & 
when the railway co. were minded to offer the re- 
freshment rooms at a rent to any one, the occupier 
of the hotel should have the option of taking them 
at that rent ; but that if the railway co. themselves 
undertook the supply of refreshments the occupier 
of the hotel had no such option. — County Hotel 
Wine Co. v, London &; North Western Ry. 
Co., [1021] 1 A. C. 85 ; 89 L. J. K. B. 918 ; 124 
L. T. 99 ; 30 T. L. R. 786 ; 04 Sol. Jo. 660 ; 18 
L. G. R. 697, H. L. 

1566. How far binding — Notwithstanding sur- 
render of lease.] — A bond to pay an annuity to A. 
if he or his assigns shall or may occupy the lands 
let to him by B. is forfeited by non-payment to 
A. although the obligor lias surrendered the lands 
to B. — Ford v. IIollingborough (1594), Cro. 
Eliz. 313 ; 78 E. R, 563 ; auh noni. Foord v. 
Holborrow, Owen, 104 ; anh vom. Forth v. 
IIOLBOROUGH, Poph. 39. 

1567. Transfer of lease.] — A lease contained 

an option for the lessee, his oxors., administrators 
& assigns to purchase the freehold reversion. By 
a memorandum of agreement addressed to the 
exor. of the lessor & signed by the lessee & reaps., 
it was agreed that, in consideration of the exor. 
releasing the lessee & accepting reaps, as lessees 
for the residue of the term, the lease should be 
surrendered & a new lease executed by resps. 
for the residue of the term “ on the same terms 
& conditions in all respects ” as those of the 
original lease. No now lease was ever executed 
by resps., who entered into possession & paid rent 
to the exor. for several years. Resps. duly gave 
notice to exercise their option to purchase, but the 
exor. disputed their right : — Held : the word 
“ lease ” in the memorandum meant the docu- 
ment & not th(! demise, & the option of purchase, 
although not a term of the demise, being included 
in the original lease, was in substance transferred 
by the lessee to resps. 

It is quite true that when there is a collateral 
agreement, it is not necessarily transferred by a 
transfer of the lease, but it is perfectly competent 
to the contracting parties if they are so inclined 
to use language which will carry in a collateral 
agreement just as well as any stipulation spring- 
ing from the relation of landlord & tenant (Lord 
Atkinson). — Batchelor v, Murphy, [1926] A. C. 
63 ; 95 L. J. Ch. 89 ; 134 L. T. 161 ; 42 T. L. R. 
112, H. L. ; affg., [1925] Ch. 220, C. A. ; reveg., 
[1924] 2 Ch. 253. 

Annotation Raid. Shomood v. Tucker, 2 Ch. 440. 

156 g. Agreement oollateral to Intended 

lease — Inoperative as demise.) — By articles of 
agreement not under seal pltf. agreed to grant 
to deft, a lease at a certain rent for ninety-nine 
years of a piece of land so soon as the latter ^ould 
ehav erect(>id upon it a messuage, & deft, undertook 


until the execution of the lease to ** hold the 
piece of land & other the premises at the rent & 
subject to the conditions to be contained ” in the 
lease. Deft, never entered upon or took posses- 
sion of the piece of land : — Held : although the 
articles of agreement did not operate as a demise, 
yet deft, by a collateral contract to the intended 
lease had undertaken to pay the amount of the 
rent, & it was immaterial that he had never 
entered upon possession of the land. — ^A dabcs v, 
Hagger (1879), 4 Q. B. D. 480 ; 41 L. T. 224 ; 
43 J. P. 796 ; 27 W. R. 402, C. A. 

1569. Parol warranty as to state of 

repair.] — Pltf. & deft, negotiated for the lease of 
a house by the latter to the former. The terms 
were arranged, but pltf. refused to hand over the 
counterpart that he had signed unless he received 
an assurance that the drains were in order. Deft, 
verbally represented that they were in good order, 
& the counterpart was thereupon handed to him. 
The lease contained no reference to drains. The 
drains were not in good order, & an action was 
brought to recover damages for breach of war- 
ranty : — Held : the representation made by deft, 
as to the drains being in good order was a war- 
ranty which was collateral to the lease, & for 
breach of which an action was maintainable. — 
Db Lassalle V. Guildford, [1901] 2 K. B. 216 ; 
70 L. J. K. B. 533 ; 84 L. T. 549 ; 49 W. R. 407 ; 
17 T. L. R. 384, 0. A. 

AnnotaiUms .—Reid. MUch V. Coburn (1910), 27 T. L. It. 

170 ; (JoUins v. HopkluB, [1023] 2 K. B. 617. Mentd. 

Lloyd V. Sturgeon Falls Pulp (Jo. (1901), 85 L. T. 162 ; 

Hollbut, Symons v. Buckleton, [1013] A. C. 30. 

1670. Agreement to put premises into 

repair.] — In negotiations for a lease it was agreed 
that if pltf. put the drains of a house into sound 
& proper condition deft, would accept a lease of 
the premises. On this understanding deft, exe- 
cuted a lease & went into possession. The lease 
contained a covenant by deft, to pay outgoings 
& to keep in repair, but no covenant by pltf. to 
put the drains in repair. Pltf. in fact never per- 
formed her contract to put the drains into proper 
condition. Home years later diphtheria broke out 
in the house, & the local authority ordered that 
the drains should bo repaired ; — Held : the out- 
goings which deft, had covenanted to pay were 
outgoings in connection with the drains as pro- 
perly repaired by pltf. in accordance with her 
contract, &, therefore, deft, was not liable for the 
cost of the work which had been ordered by tlie 
local authoritv. — Henman v. Berliner, [1918] 2 
K. B. 236 ; 8*7 L. J. K. B. 984 ; 119 L. T. 312 ; 
82 J. P. 300 ; 34 T. L. R. 450 ; 16 L. G. R. 707. 

1570a. Warranty that premises well built.] 

-Kennard t’. Ashman (1894), 10 T. L. R. 213; 
affd. 10 T. L. R. 447. C. A! 

Annotation De Laaealle v. Guildford, [1901] 2 K. B. 
21.5. 

1571. Admissibility of evidence — Parol evidence.] 

— Deft, agreed with pltf., by parol, that, if she 
would take a lease of certain premises belongmg 
to him, he would pay- her £20 towards putting 
them in repair. The lease was afterwards exe- 
cuted & accepted by pltf., who took possession 
&i repaired the premises, A, on payment of the 
first quarter’s rent, demanded the sum of £20 
from deft., who said he would pay it when the 


PART V. SECT. 1. 

16S9 1. How far binding — AgrttmefU 
eoUtUoral to intended leaso-^Parol war- 
ranty 09 to state of f«lxiir.>~BRTiCRR 
V. Thomi*0OK (1915), 34 O. ^ R. 194 ; 
affd. 8 O. W. N. 627 ; 23 D, L. 11. 840 ; 
U O. L. R. 64.3: 9 O. W. N. 114 : 2i 
D. L. K, 8Sl.-^AN. 


1670 1. Agreement to ptd 

premises into repcUr .) — On a treaty for 
the lease of a mill propeity between 
the exore. & trustees of a deoeaacd 
owner, ft tntendiitf lessee, the exors. 
ft trustees expressly agreed that they 
would rebuild the dam upon the pre- 
mises, ft without this airreement the 
lease wonM not have hetn taken: — 


Held : snoh agreement oonld be estab- 
lished by parol, ft was blndinar os the 
estate of testator. — He Mason It Scott 
(1874), 21 Or. 166, 629.— CAN. 

li. Parot agreemeni.] — Horr’s 

PROPSUSTA&T liTD. r. SiTBNOKB (1919), 
27 a L. R. 133 ; 19 S. R. N. a W. 
200.— Aua 
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next quaarter’s rent became due : — Held : such 
acknowledgment of that sum being due, raised 
a moml obligation on deft, to pay ; & pltf. was 
entitled to recover upon an account stated; 
although it was objected, that parol evidence, 
as to the terms on which the lease was to be 
granted, was Inadmissible by Stat. Frauds. — 
Seago V. Deane (1828), 4 Bing. 459 ; 1 Moo. & 
P. 227 ; 6 L. J. O. 8. C. P. 66 ; 130 K. B. 844. 
X»no<a<ioni» .'—ReM. Cocldiifir v. Ward (1845), 1 C. B. 858 ; 

SnSy V. Broun (1863), 13 C. B. N. S. 677. 

^ 572 , Agreement inconsistent with 

terms of lease J — A. agreed in writing to let a 
farm to B. The agreement reserved a rent pay- 
able at stated intervals, & provided that A. should 
put the premises in repair. B. alleged that, 
prior to the agreement being signed, A. promised, 
verbally, that if B. would take the farm the 
buildings should be put into a thorough state of 
repair, & that no rent should be demanded till 
tms was done, & that on the faith of this promise, 
B. took the farm. A. afterwards mortgaged the 
premises to O. who gave to B. notice of the mtge., 
& that the principal & interest were in arrear, & 
directed him to pay the rent to C. B. then set 
up the alleged collateral agreement, of which C. 
was previously unaware. C., after notice, dis- 
trained for the rent reserved by the written agree- 
ment, & due before & after the date of his mtgee. 
In an action by B. against C. for an injimction to 
restrain him from holding or selling the goods, 
& damages for improperly distraining, & against 
A. & C. for specidc performance of the written 
agreement & the alleged parol agreement, the judge 
on the motion of pltf., & subject to certain terms, 
granted an interlocutory injunction restraining 
C/\ from remaining in possession & from selling 
fora certain time : — Held: the injunction ought not 
to have been granted, for, assuming that the p^ol 
agreement existed, the mtgee. of the reversion, 
without notice, was not bound by it. 

Qu, : whether evidence of a prior agreement 
that no rent shall be paid till a certain act has been 
done by the landlord can be given when there is 
a written agreement of tenancy reserving a rent 
at stated intervals. — Cakter v. Salmon (1880), 
43 L. T. 490. 

1673 . ,] — A covenant in a lease 

that the lessee will “ pay ” the rent in advance is 
a covenant that he will pay it in cash in advance ; 
& therefore an antecedent parol agreement that 
ho will give bills at three months for the rent in 
advance is inconsistent with the covenant, & 
evidence of the agreement is accordingly inadmis- 
sible. — H enderson v. Arthur, [1907] 1 K. B. 
10 ; 76 L. J. K. B. 22 ; 95 L, T. 772 ; 23 T. L. B. 
60 ; 51 Sol. Jo. 65, C. A. 

An^wtaiions : — ^Ibeld. Rt Defries, Eloholz v. Dofiies, f 19001 

2 Oh. 423 ; Allen v. Royal Bank of Canada (1925), 41 

T. L. R. 625. 

See, also. Game, Vol. XXV., p. 361, Nos. 108- 
110. 

1574. On whom binding — Assignee — Of lessor.] 

— ^Part of an estate consisted of three farms in 
Hampshire, A, in that coimty, valuations between 
outgoing incoming tenants for hay, straw, A 
manure, are made at “ fodder value,” which is 
lower than what is called ” market value.” The 
three tenante of the farms held under verbal 
agreements, from year to year, according to the 
custom of Hampshire. Defts. were devis^ of 
the estate in tm^ for sale. A, in contemplation 


of a sale, they gave notice to the tenants to quit 
at Michaelmas, 1869. The tenants alleged that 
they had been promised leases by the devisor, A 
although there was nothing to show that such 
prom^es were binding in law or equity, defts., 
thinking the claim binding in honour A conscience, 
entered into agreements with the tenants, by 
which, in consideration of their giving up posses- 
sion of their farms according to the notices, defts. 
promised to i*emit the half-year’s rent due at 
Michaelmas, 1808, to pay £100 to the tenant, A 
to pay for hay, etc., at the termination of the 
tenancy, at ” market value.” In June, 1868, 
the estate was put up for sale by auction. In the 
particulars A conditions of sale the three farms 
were described as in the occupation of the tenants 
respectively till Michaelmas, 1809, at certain rents, 
A certain incumbrances, subject to which the sale 
was made, were specified, viz. land tax A tithe 
rentcharge ; but no express mention was made 
of tlio above-mentioned agrt'ements with the 
tenants. Tlie conditions stii)ulated that the pro- 
perty sliould be taken to be correctly described 
as to quantity A otherwise, A that if any error, 
misstatement, or omission should be discovered, 
the same should not annul the sale, nor should 
any compensation be allowed, A that tlie rent or 
possession should be received or retained A the 
outgoings discharged by the vemdors up to Sept. 29 
A from that day by the purchaser. Tlie property 
was bought in at the sale by auction, A afterwards 
sold by private contract on July 18, 1808, pltf. 
The contract described the propeHy as in the 
foregoing particulars, A as being purchased sub- 
ject to the for(‘going conditions. At the time of 
the purchase liad no knowledge of the abov(*- 
mentioned agreements witli the tenants. Upon 
his becoming aware of A objc'cting in resp(‘(‘t of 
them it was agretni that he sliould conipk'to with- 
out prejudice to Ids claim to be indt^nmified m 
re8p(‘ct of the agreements to pay market value 
for Uie liay, etc. Pltf. afterwards paid the tenants 
the amount of the v'aliiations of hay, etc., at niarket 
value, A now sought t-o recover the dineRmce 
between that A fodder value from defts. :—Held: 
the agreements with the tenants to market 
value were collateral agreements binding only 
on defts. personally, A did not amount to fresh 
demises ; A by the agreement betw«‘en the parties, 
I>ltf. having paid the tenants’ claims, could re- 
cover the difTerence between market A fodder 
value from defts. as money paid 
PniLUPS V, Miller uV 

44 L. J. C. P. 205 ; 32 L. T. 038 ; 23 W. U. 834, 

Ex. Ch. , , T 

1676. Morttragee of revortlon.]— 

Cabtish Saiaion, No. ante. 


.SECT. 2.— NECESSITY FOR WRITING. 

See. now, Law of Property Act, 1025 (c. 20), 

g 4Q 

’ Contracts partly within Statute of Frauds.]— 

Contract, Vol. XIL, pp* 125 ei seq, 

1576. Agreement to pay percentage on wt of 
enlargement.] — ^A. granted a leaeo of premises w 
B., who afterwards took C. into partnership. B. 
A C. applied jointly to A. to enlarge the premis^, 
agreeing to pay £10 per cent, per annum on the 
moneylaid out, which was accordingly done. B. 

rriAa AruKA- I PART V. SECT. 2. 


I L L W5: L to oUoui make 



600 


Landlord and Tenant. 


8tct, 2 . — Neceanty Jor writing. Part VI. Seda. 1 
2; Sub-aect. 1, A. <fc B. (o)»] 

6 0. dissolved partnership : — Held : the agree- 
ment was only coDateral to the lease, & not a new 
demise ; & therefore it was not within Stat. 
Frauds, & A. was entitled to recover on it in an 
action against B. & C. — Hoby v. Roebuck (1816), 

7 Taunt. 167 j 2 Marsh. 433 ; 129 E. R. 03. 
Annotaiu^ne : — Folld. Douellan v. Read (1832). 3 B. & Ad. 

899. Eefd. Maples v. Pepper (1866), 20 J. P. 279. 

1577. Agreement to contribute to cost of putting 
into repair.] — Seago v. Deane, No. 1671, arde. 

1578. Agreement to pay increased rent — In con- 
sideration of money spent by landlord on alterations.] 
— landlord who had demised premises for a term 
of yeais at £60 a year, agreed with his tenant to 
lay out £60 in making certain improvements 
upon them, the tenant undertaking to pay him an 
increased rent of £6 a year during the remainder 
of the term, of which several years were imexpired, 
to commence from the quarter preceding the com- 
pletion of the work : — Held : the landlord, having 
done the work, might recover arrears of the £6 
a year against the tenant, though the agreement 
had not been signed by either party ; for it was not 
a contract for any interest in or concerning lands 
within Stat. Frauds ; nor was it, according to 
that statute, an agreement “ not to be performed 
within one year from the making thereof,’* no time 
being fixed for the performance on the part of the 
landlord. — Donfjjan v. Read (1832), 3 B. & Ad. 
899 ; 1 L. J. K. B. 269 ; 110 E. R. 330. 

Anmiaiiiyns : — Consd. Roevo v. Jonningi», [1910] 2 K. B. 

622. Retd. Lambert v. NorrlH (1837), 2 M. & W. 333; 

Cherry r. Hemiug & Needham (1849), 4 Exch. 631 ; 


Maples V. P^por (186S), 18 C. B. 177 ; Smith v. Neale 
(1867), 2 C. B. N. S.^7 ; Miles xf. New E^land Alford 
Estate Co. (1886), 32 tJh. D. 266. 


1579. Amement to pay for furniture, fixtures & 
alterations.]— Vaughan v. Hancckjk, No. 389, 
ante. 


1580. Agreement to put premises in state fit for 
habitation.] — Deft, demised to pltf. a messuage in 
an unfinished state by a written agreement. 
Before & at the time of pltf.’s signing flie agree- 
ment, deft, verbally promised pltf. to put the 
messuage into a condition fit for habitation. 
Amongst the things which deft, undertook to do 
upon the messuage was the construction of a water- 
closet. In an action for the breach of deft.’s pro- 
mise to put the messuage into a condition fit for 
habitation : — Held : deft.’s verbal promise to 
finish the messuage was collateral to the written 
lease ; evidence of the promise was admissible 
at the trial ; & deft.’s undertaking to build a 
water-closet in the messuage was not a contract 
for an interest in land within Stat. Frauds, s. 4, 
& therefore need not be in writing. — ^M ann v, 
Nunn (1874), 43 L. J. C. P. 241 ; 30 L. T. 626 ; 
38 J. P. 776. 


Annotations: — Dbtd. Angoll v. Duke (1875), 32 L. T. 320. 

Held. Burtsalv. Bianchl (1891), 66 L. T. 678. 

1581. Agreement to provide further furniture.] — 
Mechelen v. Wallace, No. 388, ante. 

1582. Agreement to execute certain repairs — 
& supply additional furniture.] — ^Angell v. 
Duke, No. 390, ante. 

1583. Agreement to let premises for certain 
purpose.] — Crawford v. White City Rink (New- 
castle-on-Tyne), Ltd., No. 1664, ante. 


Part VI. — Licence. 


Sect. 1.— NATURE OF UCENCE. 

1584. Passes no interest in property.]— Dare v. 
Celey, No. 1620, post, 

1585. .] — Thomas v. Sorrell, No. 1694, 

post, 

1586. .]— Anon. (1706), No. 1706, nosL 

1587. .] — R. V. Horndon-on-the-Hill (In- 

habitants), No. 1628, post 

1688. .1 — Muskett V. Dill, No. 1709, post 

1539 , ,] — l>ltf. claimed an exclusive right 

to take ice from a canal under the terms of a lease 
granted by a co. to whom the canal belonged, in 
which lease, in consideration of the erection of 
certain ice houses, the lessee had liberty to take 
ice from the canal within certain limits. Defts. 
also claimed a right to take ice from the can^ 
within the same limits, under a parol licence from 
one of the directors : — Held : the granting of the 
leases gave no exclusive right to pltf. to ^ke the 
ice. 

Pltf, had a limited right to fill his ice houses, & 
to carry on hi.s business as a vendor of ice upon the 
premises demised, but the taking of ice by defts. 
was not in itself an infringement of that right. — 
Newby v . Harrison (1861), 4 L. T. 424, L. C. 


Annotaiions : — Conid. Rouard v. Levinstein (1866), 2 Hem. 
Sc M. 628. Diltd. Carr v, Benson (1868), 3 Ch. App. 
624. Oontd. Heap e. Hartley (1889), 42 Ch D. 461. 
Raid. Sutherland v, Heathoote, [1891] 3 Ch. 604 ; Smelt- 
ing Co. of Australia v. I. R. ^mra., [1896] 2 Q B. 179 : 
^tish Actors iillxn Co. e. Glover. [1918] 1 K. B. 299. 


Licence distinguished from easements, see 
Easements, Vol. XIX., pp. 21, 22, Nos. 80-86. 

1590. No right of action.] — A person using 

land as a garden for more than twenty years, under 

E ermission from the owner to do so, in order to 
eep it from trespassers, the owner from time to 
time coming on the land & giving directions as to 
cutting of trees, etc. : — Held : he had not got a 
title so as to enable him to sue a claimant under 
the owner for a forcible entry. — ^Allen v. England 
(1862), 3 F. & F. 49. 

1691. .] — The B. Canal Co. having, 

in consideration of an annual rent, demised land 
adjoining the canal to pltf. for a term of years, 
“ together with the sole & exclusive right to put 
or use boats on the said canal, & let the same for 
hire for the purposes of pleasure only,” deft, 
infringed that right by letting out a boat tor hire 
on the same cazi]^. In an action against him by 
pltf, for such infringement : — Held : the grant of 
the right, although valid as between the co. & 
pltf., their lessee, passed no such estate or property 
to him as would enable him to maintain an action 
against a third party for its infringement. 

The grant of the right in question operated 
simply as a licence or covenant on the part of the 
lessors ; in suing a stranger foi its infringement 
the lessee must use the name of his lessors. — 
Hill v. Tupper (1863), 2 H. & 0. 121 ; 2 New 


PART VI. SECT. 1. 

m. Scrid etmformemoe 6y licences 
nectfMorv.] — A party aotlna under a 
Uoenoe must conform to it. Sc if the 
aot dono be not fully ooverod by the 


lloence, ^ the party oommlttinff it is 
responsible. — DicKix o. Spanks (1869), 
7 N. S. IL 446.— CAN. 

n. Licence to let — WheVier aasign- 
ment permitted, h-'Semble : — a Uoenoe 


to Jet, at the tenant's oonvenienoe, 
any part of the premises included in a 
leM oontaininik a non -alienation 
clause, does not authorise an aaetgn 
ment of them. — C labbk v . AsufirntONU 
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Bep. 201 ; 32 L. J. Ex. 217 5 8 L. T. 792 ; 9 
Jut. N. 8.726; 11 W. B. 784 ; 169 B. B. 61. 
Annf^lfAiom •Oonsd. Stookport Waterworks v. Potter 
U864). 3 H. ^ C. 300 ; Nuttall u, Bracewell (1866). L. R. 
2 Sxon. 1 ; Fitsgerald v. Firbank, [1807] 2 Ch. 96. Raid. 
Richards v. Harper (1865), 4 H. &; C. 55 ; A.-G. v, Homer 
No. 2, [19131 2 Ch. 140, 

1592. .] — ^Prior to 1863 Sc down to 1881 

the land in question which was about 100 yards from 
the railway station doors, Sc inside a line of fence 
dividing the co/s land from the public road, was 
occupied as a coal wharf. In 1863 pltt. applied 
for permission to occupy the wharf in place of his 
predecessor. This was assented to, & pltf., with- 
out any lease or agreement continued to occupy it 
till 1881. In 1866 pltf. erected a brick building 
on the land in the place of a wooden shed thereto- 
fore used as an office : — Held : pltf.*s occupation 
was not an adverse one. Sc he gained no title to it 
under the Prescription Acts ; but if his occupation 
had been adverse, he might have gained a title, 
to which the fact that the land was land acquired 
for the purposes of the railway, Sc not superfluous 
land, would have been no answer. — B obbett v, 
South Eastern Ry. Co. (1882), 9 Q. B. D. 424 
61 L. J. Q. B. 161 ; 46 L. T. 31 ; 46 J. P. 823. 
Annotation : — Gonad. Mid. Ry. v. Wri^flit, [1901] 1 Ch. 738. 

1593 . J — ^ exclusive licence is a leave 

to do a thing, Sc a contract not to allow any one else 
to do the thing ; but, unless coupled with a grant, 
it confers no more than any other licence any 
interest or propei^ty in the tiling. Sc the licencee 
has no title to sue in his own name. — H eap v. 
Hartley (1889), 42 Ch. 1). 461 ; 58 L. J. Ch. 790 ; 
61 L. T. 538 ; 38 W. R. 136 ; 5 T. L. R. 710 ; 6 
R. P. C. 496, 0. A. 

Annotations .—Apia. London Printing & Publisliing Aliianco 

3 Oh. 291. Gonad. Fitzgerald v. Firbank, 
[1897 J 2 Ch. 96. Apld. Nellaon v. Horniman (1909), 26 
Consd. British Actors Film Co. v, Glover, 
[1918] 1 K. B. 299. He ApolUnaris Co.'s Trade 

Mlw., ApolUnaris, Friodrichshall 5c Hunyadi Janos 
(1890), 03 L, T. 162 ; Smelting Co. of Australia v, 1. 11. 
Comrs.. [1896] 2 Q. B. 179 ; National Phonograph Co. of 
Australia v. Menck, [1911] A. C. 336 ; Briti.sh Assocn. of 
?89^ Manufactures v. Forster (1917), 86 L, J. Ch. 

1694* Legalises unlawful act.] — A dispensation 
or licence properly passes no interest nor alters 
or transfers property in anytliing but only makes 
an action lawful which without it would have 
been unlawful. ... A licence to hunt in a man’s 
park, Sc carry away the deer killed to his own 
use ; to cut down a tree in a man’s ground. Sc to 
carry it away the next day after to his own use, 
are licences as to the acts of hunting Sc cutting down 
the tree ; but as to the carrying away of the d(5er 
killed, Sc tree cut down, they are grants (Vaughan, 
C.J.). — Thomas r. Sorrell (1673), Vaugh. 330 ; 

3 Keb. 264 ; Freem. K. B. 137 ; 124 E. R. 1098, 
Ex. Ch. 

AnnotefiOTW Apld. Muskett v. Hill (1839), 5 Bing. N. C, 
694 ; Wood v. Leodbltter (1845), 13 M. & VV. 838. Gonsd. 
Warr v. L. C. C., [1904] 1 K. B. 713. BeXd. Washbourue 
V. Burrows (1847), 16 L. J. Ex. 266 ; Taplln v. Florence 
(1851), 10 C. B. 744 ; Congreve v. Evotts (1854), 10 Exch. 
298 ; Bailey e. Stephens (1862), 12 C. B. N. 8. 91 ; NuL- 
tolle. BraoeweU (1866), 36 L. J. Ex. 1 : L. C. C. v. DuHdas. 
[1804] P. 1 ; 8nilth v. (3olboume, [19141 2 Ch. 533 ; BiltlBh 
Actors Film Co. v. Glover. [1918] 1 K. B. 299. Mentd. 
Jeveson v. Moor (1699), 12 Mod. Rep. 262 ; R. r. I’aplnlau 
(1725), Sees. Caa. K. B. 135 ; Ex p. Amiitage (1756), 
Amb. 294. 

1595, .] — A grant or authority to come upon | 

my lands Sc to hunt there is but a licence Sc no | 
more ; but if it is to take the prodts it is a lease as I 
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well, so if it is to take the profits for a year, it 
IS a le^ for a year, for this passes an interest ; the 
other IS only an authority to do particular acte 
78^ Cra.).— A non. (1706), 3 Salk. 223 ; 91 B. B. 

ItSS’ 0— Muskett V. Hill, No. 1709, poal. 

1697. .]— Newby v. Harrison, No. 1689, 

ante. ’ ’ 


Sect. 2.— DISTINCnON BETWEEN LICENCE AND 
LEASE 

Sub-sect. 1. — How Ascertained. 

A. Inteniion of Parties* 

1508. General ride.] — An instrument is not a 
demise, although it contains tlio usual words of 
demise, if its contents show that sucli was not the 
intention of the parties. 

The parties inaccurately call this a letting, Sc 
the money to bo paid a rent, but the whole agree- 
ment is such as to show that dofts. were to retain 
the possession of the hall A gardens, st> that there 
was to be no demise of them, Sc tluit the contract 
was merely to give pltfs. tlio use of them on those 
days (Blackburn, .J.).— Tavlor v* Cai.dwkll 
( 1863), 3 B. & S. 826 ; 2 New Rep. 198; 32 
L. J. Q. B. 164 ; 8 L. T. 356 ; 27 J. P. 710 ; 11 
W. R. 726; 122 E. R. 309. 

Annoiatiuna : — Meutd. Appleby v. Myern (1867), L. U. 2 
C. P. 651 ; Boast Firtli (1H6H), J.. U. 4 C. V. 1 : Hoblu- 
BOii V. Uavirtou (1871), L. R. 6 Exch. 269 ; Cantlo v. 
Playford (1872), 20 L. T. 315 ; Jackson v. Union Marino 
liiHCo. (1874), L. R. 10 C. P. 125 ; Howell v, (^ouplaud 
(1876), I Q. B. D. 258 ; He Arthur, Arthur v. Wynne 
(1880), 14 Ch. D. 603 ; MarshalJ i>. Sehoflold (18H2), 52 
L. J. y. B. 58 ; Turner r. GoUlHmlth, 1 1891] 1 Q. B. 544 ; 
He Jamieson 6c Newcastle S.S. Freight Insco. Assoon., 
[1895] 1 Q. B. 510 ; Blum v. Anslcy (1900), 64 J. P. 184 ; 
Nickoil 6c Knlglit v. Ashton, Edridge, 11901] 2 K. B. 126 ; 
Lunisden v. Barton (1902), 19 T. L. it. 5.1 ; Blakeley c. 
Muller, Hobson v, Patteuden, |190:i| 2 K. B. 760, n. ; 
Civil Hervice Co-op. 8bc. v. General 8U^am Navigation 
Co., [1903] 2 K. B. 756; Clark v. JJmlsay (1903), 88 
L. T. 198; Elliott V. Crutchley, I1903J 2 K. B. 476; 
Homo Hay Steam Boat Co. v. Hutton, (1903J 2 K. B. 
683 ; KreJlr. Henry, [190312 K. B. 740 ; Hoottv. Coulsou, 
[1903] 2 Cti. 219; Ciiamllor w. Webstor, [1904] 1 K. B. 
493; He Huli 6c Moux, [1905] 1 K. B. 588 ; (^Irlrnsdlok 
». Hwootrnan, |1909j 2 K. B. 740 ; The Salvador, No. 2 
(1900), 25 T. L. K. 727 ; 8toi>hons v. Junior Army & 
Navy Stores, [1914] 2 Ch. 516; He WorthlngUm, Ex p. 
Patho Frdros, |19141 2 K. B. 299 ; Associated Portland 
Cement Manufacturers, 1900, Ltd. v. Cory (1915). 31 
T. L. R. 442 ; He Sliiptou, Anderson 6c Harrison Arbltra 
tlon, [191 /»] 3 K. B. 076 ; F. A. Tampibi S.S. Co. v. Anglo- 
Mexican Petroleum I'roducts Co., (1916J 2 A. C, 397 ; 
Horlock r. Beal, [1916] 1 A. (\ 486 ; Lelston Gas Co. v. 
Leiston -cum -Size well U. C., [1910] 2 K. B. 428 ; /fe 
Newman, Jtapliaels Claim, [ioiO] 2 Ch. 309 ; Sliiltb. 
Coney A Barrett v. Bofjkor, Gray, 11916] 2 Ch. 86 : Bloyd 
lloyal Beige .Soe. Anon. v. Statliatos (1917), 33 T. L. R. 
390; Metropolitan Water Board v. Dick Kerr, (19171 
2 K. B. 1 ; Scottish Navigation Co. v. Souter, Admiral 
Shipping Co. V, Widdnor, Tfopklns, (1917J 1 K. B. 222 ; 
Blackburn Bobbin Co. e. Allen, [1918] 2 K. B. 467 5 
ThollusHon, Ex p. Abdy, [1919] 2 K. B. 735 j CJoiuptolr 
Ckunriierrial Anversols 6t J’owor. [1920] 1 K. B. 868 ; 
Loljoaupln v. Crispin. [1920] 2 K. B. 714; Mert4jmi r. 
Home Freeholds Co., (19211 2 K. B. 526 : Larrinw v. 
Hoc, Franco Amorlcoine des Phottpliatos do Medulla (1928)( 
92 L. J. K. B. 455. 

1599. Rochdale Canal Co. v. Brew- 

ster, No. 1643, post* 

B. Bight to Exclusive Possessiofi, 

(a) In General. 

1600. Basis of distlnctloii.] — Taylor v* Cald- 
WEix, No. 1598, ante* 


I. Ch R 263 ; 


12 Ir. Jur. 


PART VL SBOT. 2, SUB-SECT. 1.— 
B. (a). 

1600 1 BoMis of distinction.) -- A 


licence to cut timber on land whereby 
exclusive possession of the land Is oon- 
fori> 3 d upon the lioencee amounts to a 
demise of land although there may be 
restrictions In respect of the purposes 
for which the toad may be used. — 
Phillips v* Qlbnwood Lumbkr Co. 


(1904), 8 Nfld. L. R. App. vll.— 

NFLD. 

1000 U. .y—Beld: as no exclusive 

right of oocupation was given by the 
Instrument but only an exclusive right 
to cut timber, the Instrument was not 
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Landlord and Tenant. 


Sect. 1. — Distinction hehoeen licence and lease: Svib^ 
sect, B. (a) dc (&) ; svb-seci. 2.] 

leoi, J — London & North Wbstbbn Ry. 

Co. V. Buckmastbr, No. 1641, post. 

1602. ,] — ^Wells V. Kingston-xjpon-Huix 

CoRPN., No. 1663, post. 

1603. J — Taylor v. Pendleton Over- 

seers, No. 1651, post. 

1604. .] — licence granted by the Govt. 

to reap, under a colonial statute, giving an exclusive 
right of occupation of land, though subject to 
reservations or to a restriction as to its user, is in 
law a demise of land. 

Prior to its grant, applts., expecting & believing 
that they would obtain the licence, commenced 
cutting timber on the land comprised therein ; 
& continued to do so until three days after its 
grant notwithstanding a formal notice from 
rcsp., & after that date they removed the logs 
so cut : — Held : applts. were wrongdoers, & resp. 
as lessee had lawful possession of the logs so cut, 
which established a good title against applts. 
with a right to consequent relief. — Glenwood 
Lumber Co., Ltd. v. Phillips, [1904] A. O. 406 ; 73 
L. J. P. C. 62 ; 90 L. T. 741 ; sub nom. Glenwood 
Lumber Co., Ltd. v. Bishop, 20 T. L. R. 531, 
P. 0. 

Annoiaiims : — Apld. Clarkson & Forgrle v. Wlshart & Myors, 

[1913] A. 0. 828; McPherson v. Tomlskamlng Lumber 

Co., [19131 A. C. 146. Mentd. Eastern Construction Co. 

V. National Trust Co. & Schmidt, [1914] A. C, 197. 


(b) What amounts to Exclusive Possession. 
1606. Licence to dig for minerals.] — Hunting- 
ton (Earl) & Mountjoyes (Lord) Case (1683), 
4 Leon. 147 ; Moore, K. B. 174 ; 1 And. 307 ; 
74 E. R. 786 ; sub nom. Mountjoy (Lord) & 
Huntington’s (Earl) Case, Godb. 17. 

Annotations : — Contd. Chet ham v. Williamson (1804), 4 
East, 469 ; R. v. Trent & Mersey Canal Co. (1825), 3 
L. J. O. 8. K. B, 340. Ezpld. Low Moor Co. v. Stanley 
Coal Co. (1875), 33 L. T. 436. Conid. Sutherland v. 
Heathcote, [18921 1 Ch. 476. Retd. Qoodrlght d. Fowler 
V. Forrester (1807), 8 East, 652 ; Doe d. Hanley v. Wood 
(1819), 2 B. & Aid. 724. Mentd. Harry v. Thomas (1591), 
Cro. Eliz. 216 ; Townshend v. Windham (1750), 2 Ves 
Son. 1, 


1606. Licence to remove minerals.] — Roads v. 
Trumpington Overseers, No. 1640, post. 

1607. Licence to out growing crops.] — One 

who has contracted with the owner of a close for 
the purchase of a growing crop of grass there, for 
the purpose of being mown & made into hay by 
the vendee, has such an exclusive possession of 
the close though for a limited purpose that he may 
maintain trespass quare clausum fregii against 
any person entering the close & ta^ng the grass 
even with the assent of the owner. But tMs 
being a contract or sale of an interest in or con- 


cermng land is voidable by Stat. Frauds, s. 4, 
if not reduced to writing & may be discharged by 
parol notice from the owner before any part 
execution of it. Stat. Frauds, s. 1, as con- 
strued by sect. 2 is meant to vacate parol leases, 
etc., conveying a greater interest in land than 
for 8 years & whereupon a rent is reserved. — 
Orosby V. Wadsworth (1805), 6 East, 602 ; 
2 Smith, K, B. 659 ; 102 E. R. 1419. 

Animations .—-Expld. Evans v. Roberts (1826), 6 B. & C. 

829 ; ^rington v. RooU (1837), 2 M. & W. i48. Oontd. 

Washbpurn v. Burrows (1847), 1 Kxoh. 107 ; Roads v. 

Trumpington Ovorseors (1870), L, R. 6 Q, B. 66. Retd. 

Porkor e. S^tod (1809). U East, 862 ; Warwick v. 

Bruoo (1813), 2 M. & S. 2d5 ; Jones v. Flint (1839). 10 

Ad. & El. 753; Ooverdale v. CJharlton (1878), 26 W. R, 
; Maddlspn tJ. Alderson (1883), 8 Apn. CJas. 467 ; 

Richards e. Davies, [1921] 1 Ch. 90 ; BaSX v. Daniels, 


[1025] 1 K. B. 526. Xastd. Strickland v Maxw^l (1834), 
2 Or. & M. 539 : Leronx v. Brown (1862), IS 0. B. 801 ; 
Hand v. Hall (1877), 2 Ex. D. 318 ; Hogg v. Yatton 
Overseers (1880), 50 L. J. M. 0. 17 ; Morns v. Baron, 
[1918] A. C. 1. 

1608, Ilmitad right of disposal by pur- 

chaser.] — Pltf. & deft, were the purchasers, pltf. 
ot a crop of growing turnips, Sc deft, ot a crop of 
grass, from the same tenant farmer, the turnips 
Sc the grass being in adjoining fields. A condition 
of the sale of the turnips was that pltf. should not 
remove more than half of them, the other half 
having to be consumed on the ground. A number 
of sheep which had been put by deft, into the 
pasture field escaped therefrom on to the turnip 
field Sc ate a quantity of the turnips. Pltf. claimed 
damages in respect of the trespass by deft.’s 
sheep : — Held : pltf. had an exclusive right of 
possession of the turnip crop notwithstanding the 
fact that his right to dispose of it when severed 
was limited, & he was entitled to maintain 
trespass. — Wellaway v. Courtier, [1918] 1 

K. B. 200 ; 87 L. J. K. B. 299 ; 118 L. T. 256 ; 
34 T. L. R. 116 ; 62 Sol. Jo. 161, D. 0. 

Annotation: — Refd. Richards v. Davies, [1921] 1 Ch. 90. 

1609, Licence to take game.] — By deed A. & B. 
conveyed to D. his heirs certain lands, excepting 
Sc reserving to A., B. & C., their heirs Sc assigns 
liberty to come into & upon the lands, & there to 
hawk, hunt, fish, & fowl ; — Held : this was not in 
law a reservation properly so called, but a new 
grant by D., who executed the deed, of the liberty 
therein mentioned ; & therefore it might enmv 
in favour of C. & his heirs, although he was not a 
party to the deed. 

The p’aut to a person, his heirs & assigns, of 
‘‘ free liberty, with servants or otherwise, to come 
into Sc upon lands. Sc there to hawk, hunt, fish, 
Sc fowl ” is a grant of a licence of profit, Sc not of a 
mere personal licence of pleasure ; Sc therefore it 
authorises the grantee, his heirs Sc assigns, to hawk, 
hunt, etc., by his servants in his absence. — 
Wickham v. Hawker (1840), 7 M. & W. 63 ; 10 

L. J. Ex. 153 ; 161 E. R. 679. 

Annotations : — Could. Pannoll v. Mill (1846), 3 C. B. 625 ; 
Lonsdale v. Kigg (1856), 11 Exch. 654 : Ewart v. (4raham 
(1869), 7 H. L. Cas. 331 ; Owen v. Parsons (1874), 38 
J. P. 614. Refd. Race v. Ward (1855). 4 K. & B. 702 ; 
Denison v. Holliday (1857), 1 H. & N. 631 ; Kiddle r. 
Kayley (1864), 28 J. P. 805 ; Proud r. Bates (1865), 6 
New Rep. 92 ; CJorker e. Payne (1870), 18 W. R. 436 ; 
Musgrave v. Forster (1871), L. R. 6 Q. B. 590 ; Sowerby 
V. Smith (1874), L. R. 9 C. P. 524 ; Allgood v. Gibson 
(1876), 25 W. R. 60 ; Goodman v. Saltash Corpn. (1882). 
7 App. Cas. 633 ; Sutherland v. Heathcote, [1892] 1 Ch. 
476 ; Boroyd v. Ooulth^d, [1897] 2 Ch. 654 ; Fltzhardlnge 
V. Purcell, [1908] 2 Ch. 139. Mentd. Durham & Sunder* 
land Ry. v. Walker (1842), 2 Q B. 940 ; Walsh r. South- 
well (1861), 20 L. J. M. C. 165 ; Doe d. Croft v. Tidbnry 
(1854), 14 C. B. 304 ; Gilbertson v. Richards (1859), 4 
H. & N. 277 ; Williams v. HaywaM (1859), 1 E. & E. 
1040 ; Hill V. Tuppor (1863), 32 L. J. Ex. 217 ; Dennett 
V, Atherton (1872), 20 W. R. 442 ; TheUusson v. Liddard, 
[1900] 2 Ch. 635. 

1610, .] — C., granted Sc demised the 

exclusive right Sc licence to take Sc kill game on 
certain land, with the use of a cottage, to deft, for 
a term ; Sc deft, covenanted to leave Hie land at 
the end of the term as well stocked with game as 
at the time of the demise. C. assigned his rever- 
sion in the land Sc hereditaments to pltfs. ; Sc they 
brought an action, at the end of the term, against 
deft, for a breach of his covenant : — Held : the 
demise was not a mere licence but the grant of 
an incorporeal hereditament ; the covenant 
touched the hereditament demised, Sc by 32 Hen. 8, 
c. 84, the assignees of the reversion could sue upon 
it. — ^H oofbb V. Clark (1867), L. R. 2 Q. B. 200 ; 


a lease a Uoence.j^RuTciiTAoi9 v. FART VI. SECT. 2, SUB-SECT. 1.— 
[1919J N. Z. L. R. B. (i). 


hoardings — At annnal rmial] — Kkmp 
V. Paimkr (1898), 19 N. 8 . W. £q. 88 ; 
14 N. S W. W. N. 151.— AUS. 
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8 B. & S. 150 ; 36 L. J. Q. B. 70 ; 31 J. P, 228 ; 
16 W. B, 847 ; wb nom. Hooper v. Lane, 16 L. T. 
152. 

1611 . licenoe to lay down moorings in river — 
Under statutory powers.] — Thames Conservancy 
Act, 1857, vests in certain Conservators, all the 
inte^rest of the Crown & of the Lord Mayor & 
Corpn. of the City of London in the bed & soil of 
the river. It does so for the purposes stated in 
that Act, for the execution of which various powers 
are conferred upon the Conservators. 

In execution of some of those powers the Con- 
servators passed a resolution giving permission 
to applts. to lay down moorings, attached to which 
they might place a derrick hulk, 610 feet from the 
river wall ; the work of laying down these 
moorings was to be done to the satisfaction of the 
Conservators, & was to remain “ on condition that 
the accommodation be assessed & the rent paid 
thereon ; & that the hulk be not used for storing 
coals.” The purpose of so mooring the hulk was 
that of fastening & holding coal vessels, while 
they were unloading their coals, & transferring 
their cargoes to barges & lighters. The derrick 
hulk was held in its position by chains & anchors 
set in large stones, &> ballast placed in holes dug 
in the bed of the river, & the work of so placing 
the stones & the ballast was performed by the 
workmen of the Conservators, the payment for 
the work being furnished by applts. The Con- 
servators reserved to themselves power to remove 
the hulk at a week’s notice. The derrick hulk 
could only be removed from the mooringfe by being 
itself loosened from the chains attached to the 
stones & ballast in the bed of the river ; these 
holdings in the river continuing fixed as before — 
Held : applts. were liable to be rated to the relief 
of the poor of the parish, within which lay that 
part of the river where the derrick hulk was 
moored, in respect of the profit derived by them 
from ita employment, as they must be treated as 
persons in occupation of a part of the soil & bed 
of the river. They were as much occupiers of the 
land as if they had put a stage upon piles driven 
into the bed of the river, or had erected a house 
there. The grant of the right to lay down these 
moorings, & then to occupy them through the 
instrumentality of this hulk, was an exercise of 
the parliamentary powers given to the Conser- 
vators under their Act. On the facts of this case 
the moorings, must be taken to be the property 
of applts., subject only to the power of removal 
reserved by the Conservators. 

An illustration has been given in the course of 
the argument, which is commonly given in cases 
of this chi^acter, that of a landlord of an hotel, 
or the landlord of a lodging-house, in which case 
although a person sleeping at the hotel may have 
the exclusive use of his bedroom for the night, or 
the exclusive use of a sitting-room during the day, 
or a lodger the exclusive use of the chambers he 
occupies, still there is a conciurent right reserved 
by the landlord of the hotel or the person who lets 
the lodgings, of using the hotel or lodging house 
for whatever purposes he may think fit for 
managing the establislunent & all purposes con- 
nected with it. That is not such an occupation 
on the part of the lodger or the guest at the hotel 
as would make him liable to be rated (Lord 
Hathbrley). — Cory v. Bristow (1877), 2 App. 
Oas. 262 ; 46 L. J. M. C. 273 ; 36 L. T. 694 ; 41 


J. P. 709 ; 26 W. R. 383, H. L. ; c^ffg. (1876), 1 
C. P. D. 64, C. A. 

Annotations : — R. v, St. Paucras Assmt. Com. (1877), 
2 Q. B. D. 681 ; Willing v, St. Pauoras Assmt. Com. 
(1877), 37 L. T. 126; Smith v. Lambeth Assmt. Com. 
0882). 10 Q. B. D. 327. Apld, Lancashire & Cheshire 
Telephone Exchange (;5o. r. Manchester Ovorsoors (1884), 
14 (J. B. D. 267 ; Reynolds e, Sculcoates Assmt, Com. 
(1886), 61 J. P. 87. Oonsd. Thames Conservators v. I. K. 
Comrs. (1886), 18 Q. B. D. 279. DUltd. M. S. & L. Rj. 
V. Kingston-iipon-Hull Covernor & Grdns. (1896), 75 
L. T. 127. Reid. L. & N. W. Ry. e. Buckmastor OS76). 
24 VV. R. 16 ; River Thames Consorvators v. 1. R. C5omrs. 
(1886), 56 L. T. 198 ; Taylor v. PondleUm Overseers (1887), 
19 Q. B. D. 288 ; Rochdale Canal Co. v. Brt^wster (1894), 
71 L. T. 243 ; Holywell Union e. llalkyn District Mines 
Drainage Co., [1895] A. C. 117. 

1612. Licence of exclusive pasturage — Sale of 
grass.] — Where an owner of grass land upon the 
determination of a previous tenancy advertised 
for sale by auction & sold the grass thereupon for 
ten months to purchasers, on the condition of their 
feeding it with certain stock, dressing the dung, 
cutting the tliistles, & leaving the fences in good 
repair, & announced at the time of the sale that 
it was made free from all rates, tithes, A: taxes ; — 
Held : tliat he was rightly inserted in the rate-book 
as occupier, the tran.saclion with the purchasers 
of the grass only amounting to a licence by him 
to them to turn'in their cattle, k not constituting 
them tenant occupiers.- -M ogo v. Yati'on Ovku- 
SBERS (1880), 6 Q. B. 1). 10 ; 50 L. J. M. I’. 17 ; 
45 J. P. 824 ; 29 W. 11. 74, D. V. 

Annotation: — Refd. yiuilh r. Nenv FuichI Union (1889), 
63 J. P. 661. 

1613. Licence to erect bookstalls on railway 
piatformj — Smith v. Lambeth Assessment Com- 
mittee, No. 1647, posh 

1614. Licence to use land as golf course,]-* 

Edwards v. Summkuton, 11899] W. N. 120. 

1616. Occupation of berth at quay side.]— 
Allan v. Liverpool Oveubeehs, Inman v. West 
Derby Union Assessment Commiitee A Kirk- 
dale Overseers, No. 1642, poet. 

leie, ,] — liociiDALK Canal Co. Brew- 

ster, No. 1643, poet 

1617. Occupation of coal depot — In railway 

yard.] — Applts., a firm of coal merchants, had, 
under a parol agreement, the use of land, sidinp^ 
& stables, the pi-operty of a railway co., for which 
they paid a sum, called in the monthly accounts 
“ rent of depot.” , , . 

No definite term was mentioned in the agree- 
ment, & the railway co. claimed the Pi^ht to turn 
out applts. without notice. A gate between the 
depot k the road was locked at night by 
the railway co. having no key of tins 
was another gate, which was never kicked, het^«« 
the depot & the lines communicating with those of 
the railway co. i-Held : the railway 
applts., were the ratable occupiers. lliCKETT, 
SMITH & Co. r. Poplar Union 
mittee (1886), Hyde, Kat. App. 

1618. Occupation for purpose of A In Mnnecuon 
with easement- Right of drainage through 
Holywell Union & Ualkyn Parish v, Hal- 
KYN Drainage Co., No. IJIT, poet 

1619. Occupation of bonded warehouse.] — ^Yoraa 
& Co. V. Liverpool Assessment Committee, No. 
1656, poet. 

Bub-sect. 2.— Particular Instances. 

1620. To plough &WW.1— “ Exposing to haU” 
is no lease ; it Is only a liberty to plough A eow. 


PART VI. SBOT. S, BUB-SECT. 2, 
less L To pUmgik awe.J—SruBBs 
V, BnonoY (1877). *7 c. P. 234.— CAM. 

a. Idomoe lo dig /or minerale — 


At ytarly rtfnioJ. }—IiTSCH o. Setmoub 
(l«8i), 15 S. C. R. 341.— CAN. 

a. Rent returnable on failure 

of tmerafiono.j— B urnsidk e. Makcus 
(1667), 17 C. P. 430.— CAM. 


r. lAcence to cut 

r. HciiBLB (1884), II S» C, R. 671. 

CAN. 

I, ,]^LAiUEn«u> Lumbeb tt 
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Sect* 2, — DietincHon between licence and lease : 8vh- 
sect. 2.] 

but passes no interest ; nor can the party 
have trespass for breaking the soil ; but if the 
tenant in fee had exposed it to halves for several 
crops, it had been a lease. — Hare v. Celey 
(1589), Cro. Eliz. 143 ; 78 E. R. 400. 

1621. Standing place — In factory.] — A contract 
for a standing place in another’s mill for a 
carding machine, the party’s own property, 
which was fastened to the floor & the roof, 
for the purpose of being worked by the steam 
engine of the mill, for which the party was to 
give £20 a year with liberty to quit on three 
months’ notice, is not a taking of a tenement, 
but a mere licence to use the machinery of the 
mill ; & therefore no settlement can be derived 
under it. — R. v. Mellob (Inhabitants) (1802), 
2 East, 189 ; 102 E. R. 341. 

ArmoiaiiotiH : — Befd. Re Oflrdon & Walraaloy, Kx j). Loyd 

(1834), 3 Deac. & Ch. 765 ; Wright v. Stockport Town 

Clerk (1843), 1 Lut. lleg. Cas. 32. 

1622. .] — Beaumont v. Crowtheb 

(1848), 2 L. T. O. 8. 97. 

1623. .] — The owner of a factory con- 

sisting of several rooms was in the habit of letting 
“ standings ” therein for lace machines, himself 
supplying the power for working them, there being 
no demise of the room : — Held : the weekly pay- 
ments could not be distrained for as “ rent.*’ An 
entry for the purpose of making a distress through 
a window which is fastened by means of a hasp is 
not lawful. — Hancock v, Austin (1863), 14 C. B. 
N. S. 634 ; 8 L. T. 429 ; 10 Jur. N. S. 77 ; 11 
W. R. 833 ; 143 E. R. 593 ; sub nom* Hancock 
V. Martin, 2 New Rep. 243 ; sub nom, Handcock 
i’. Austin, 32 L. J. 0. P. 252. 

AnnotatUnM : — Refd. MarHhall v. Schofield (1882), 52 L. J. 

Q. I). 58. Mentd. Na^h v. Lucan (1867), L. 11. 2 Q. B. 

6U0 ; Selby v, (IrcavcH (1868), L. 11. 3 C. P. 594. 

1624. Agreement to let all room & 

power.*’] — Pltfs. by an agreement in writing, let 
to defis. “ all the room & power ” in a certain mill, 
together with the warehouse room in connection 
therewith, in consideration of which defts. agreed 
to pay £500, subsequently increased by parol 
agreement to £700 per annum j by quarterly instal- 
ments after the first year : — Held : the agree- 
ment amounted to a demise of a tenement ; the 
consideration to be paid by deft, was rent issuing 
out of the land ; & defts. were liable in respect of 
three quarters’ rent, which had become due after 
the mill hod been destroyed by fire. — Marshall 
V. Schofield A Co. (1882), 52 L. J. Q. B, 58 ; 47 
L. T. 406 ; 31 W. R. 134, C. A. 

Annotaiiun Mentd. JMattlicy r. Curling, [1922] 2 A. C. 

189. 

1626. In exhibition.] — By agreement 

between the Royal Oomrs. for the Exhibition of 
1862 & M., the former agreed, in consideration of 
certain money, that M. should have the right of 
selling refreshments while the Exhibition was 
open, on a space of 40,000 square feet at the lea^ 
of the portion of ground occupied by the Exhibi- 
tion. He was to flt up the space allotted to him 
with counters & fittings, to provide cellars, & to 
lay on gas & water. He was to be subject to the 
bye-laws & regulations made by the Comrs. for 
the orderly conduct of the Exhibition, & the 
rsons employed therein. Provisions were only 
he brought in at specified times. M. was to 


keep the space clean, & to remove the rubbish, 
etc., every night. AH fttHngs & erections made by 
M. were to become the property of the Oomrs. on 
the erection thereof. M. went into occupaHon 
under this agreement, & erected fixtures, counters, 
pipes, etc., & made ceUars & drains. He con- 
tinued to sell refreshments through the whole time 
the Exhibition was open. The keys of the doors 
opening from the refreshment rooms into the 
Exhibition buildings were always kept by the 
police employed by the Comrs., & the said police 
usually locked M. & his servants out every evening, 
& admitted them again in the morning, but during 
part of the time M. had an entrance from the 
outside : — Held : M. was not liable to be rated 
to the relief of the poor, inasmuch as he had no 
exclusive occupation of the space so allotted to 
him. — Morrish r. Hall (1863), 2 New Rep. 448 ; 
8 L. T. 697 ; sub nom* R. v. Morbish, 32 L. J. M. C. 
245 ; 10 Jur. N. 8. 71 ; 11 W. R. 960 ; sub nom. 
Mobbish V* 8t. MaryArbotts (Churchwardens, 
ETC.), 27 J. P. 470. 

Annotations : — Consd. Smith o. Lambeth Assmt. Com. 

(1882), 9 Q. B. D. 585. Beld. R. v. St. Martin’s, Leicester 

(1867), L. 11. 2 Q. B. 493 ; Rochdale Canal Co. v. Brewster 

(1894), Ryde & K. Rat. App. 143. 

1626. .]~-Defts. let to one W. a stall 

at an exliibition at a weekly rent, but W. was not 

I to use it before 10 a.m. nor after 11 p.m. :~-~Held : 
tills was a mere licence which gave no right of 
distraint to deft. — Rendell v* Roman (1893), 9 
T. L. R. 192, D. C. 

1627. .] — Pltf. applied to defts. for 

three specified spaces at a fair to be held from 
Dec. 17, 1920, to Jan. 25, 1921, which dates might 
be altered by defts. The consideration, described 
in regulations sometimes as “ rent,” pltf.’s interest 
being referred to as a ‘‘ tenancy,” was in part paid 
by pltf., his exhibits were to be subject to a 
“ lien ” for amounts due to the directors, pltf. was 
not to sub-let or divide any space without then 
sanction, stand fronts were to be erected by their 
contractor at pltf.’s expense, defts. might, without 
assigning reason, remove imsuitable or not offi- 
cially sanctioned exliibits, & no exhibitor or 
servant was to sleep on the premises. The use to 
be made of the spaces, & the erections put thereon 
were regulated in the agreement. Defts. signed 
an acceptance of pltf.’s application, but disputes 
having arisen as to the exhibit on one of pltf.’s 
allotted spaces, defts. refused the balance of the 
consideration & claimed the right to let the space 
to parties other than pltf. Pltf. commenced an 
action, & moved for an interlocutory injunction 
restraining the defts. from letting or disposing of 
the spaces in breach of the contract ; — Held : on 
the construction of the whole contract there was 
nothing in it inconsistent with pltf.’s interest 
being a tenancy, with the right to the ^1©^ ^ 
exclusive use & occupation during the exhibition 
of the spaces, such use being regulated by the 
agreement, Sc not that of a mere conditional 
licencee imder a parol revocable^ licence. Pltf. 
was held entitled to the injunction by way of 
specific performance. — Joel v* International 
Circus & Christmas Fair (1920), 124 h* T. 459 ; 
65 Sol. Jo. 293, C. A. 

1628. EracUoxi of cottage — & Inclosure of ad- 
joining land.] — The taking a grant of a licence 
from the lord of a manor to erect a cottage on a 
piece of land, rendering an annual rent of 10«. iSd. 


MANCFAcmnuNQ Co. r. Buairp (1891), 
19 8. C* R. 667.— CAN. 


a. .) — Bulmrr V. R. (1894), 

8. C. U. 488.— CAN 


b. .3 — WAUilMA 8AWMUJJNO 


Co. V. Howe, 119203 N. Z. L. R. 681. 

— N.Z. 

0 . OnxtU otf priviUge of 1^1.3 — Deft, 
made fc deUverod to pltf. a memo- 
random, not under eeal, in the follow- 


ing terms : ** I do hereby agree m 
lease to you the privUcg® of light In 
the west fide of your huUdinfr, etc., 
for the term of ton years from this 
date, at a yearly rent of 85 cents per 
annum ’* : — Uetd : the memorandum 
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AA a quit lent, & also a grant of a licence to inclose 
a piece of ground for a garden to the said cottage, 
both being parts of the waste, & building a cottage 
thereonr® residing in it a yeai & a half ; — Held : 
not to confer a settlement ; this being a licence 
only, & not a grant of any interest in land.— 
B. V. Horndon-on-the-Hill (Inhabitants; 
(1816), 4 M. & S. 662 ; 105 E. R. 942. 

Annotaticma B. v. Haerworthlnfirham (1823), 

B. & C. 634 ; B. v. Cuddlngrton (1845), 14 L. J. M. ^ 182 
Wood V. Leadbitter (1845), 13 M. k W. 838. Mentd. 
K. V, Geddinfirton (1823), 2 B. & C, 129. 

1629. Admission to theatre.] — A., in 1792, 
granted a lease of a theatre to B. covenanting 
not to g^ant rights of admission, except two 
hundred &> fifty free admissions, without the 
consent of A. ; & in case of any of the covenants 
being broken, the lease was to be void. B. then 
assigned his interest to trustees, to receive 
the profits Sc pay the debts., etc., who left B 
in the management Sc direction of the concera, in 
the course of which, in 1799, B. granted a ticket o] 
admission to 0. for twenty -one years. In 1800, 
the trustees took possession of the theatre, bui 
sulfored C. to exercise his privilege of admission 
till 1814, when the ticket was stopped, on the 
ground that B. had no right to make such a 
grant: — Held: (1) the covenant by B. with A., 
not to grant rights of admission, supposing it to 
have been broken, did not avoid the grant to 0. ; 
(2) as the trustees had left B. in the management 
of the theatre, they must be taken to have autho- 
rised the grant, & could not afterwards disavow 
it ; (3) this was not an interest in land, but a 
licence to 0. to enjoy the privilege of admission. 
Sc therefore it was not necessary that it should 
pass by deed, or that B. should have been autho- 
rised by the trustees in writing to make such a 
grant. — T ayleh v. Waters (1816), 7 Taunt 
374 ; 2 Marsh. 551 ; 129 E. K. 150. 

AnnotcUiorM : — Ai* to (3) Expld. Wood 

11 Ad. & El. 34. Oonad. WilUaiufl v. MorrlM (5841), 8 
M. & W. 488 ; Wood v. Leadbitter (1845), 13 M. 8c W. 
838. Distd. Webber v. Leo (1882). 9 Q. B. !>• 315. „CoMd. 
McManiw v. Cooke (1887), 35 CJh. 881. 

V. Shippam (1826), 5 B. & C. 221 ; Lik^lns r, ln#rc ( 831 . 
7 Bin*. 682 ; Wells v. KlngHtou-upoii-Hull Corpn. (1870), 
44 L. J. C. r. 257 : Mot. Ky. r. Fowler, [1892 J 1 Q. B. 
185 ; Hurrit v. Picture Theatree, 11915J 1 K. B. 1. 

1680. Occupation of premises— For specified 
period.] — If one doth licence another to enjoy 
his house till such a time, it is a lease (Twisden, J.). 
— Hall v, 8eabright (1669), 2 Keb. o6l ; 1 

Mod. Rep. 14 ; 1 Sid. 428 ; 84 E. K. 352. 

Annotation : — Consd. Kavanagh r. Gudsre (1814), 1 Dow. 
& L. 928. ^ 

On certain specified days.]—TAYix>R 

V. Caldwell, No. 1598, ante* 

1532. For particular purpose.] — 

bought some boards from pltf.. Sc at deft, s request 
pltf. gave him permission to use Ids shed for the 
purpose of making a signboard. Deft, emploved 
D., a carpenter, to make the signboard at a 
fixed price, & D. used the shed for that purpose, 
with pltf.'s knowledge. D., while so working, 
lighted a pipe from a match with a saving, which 
he accidentally dropped, Sc the shed w^ bm*ne 
down:— HeW: (1) there liad been no demise ol 
the shed by pltf. to deft., nor anything m the 
nature of a bailment ; (2) there was no contr^^ 
between pltf. Sc deft., but a mere revocable licence 
to use the shed ; (3) the act of D., not being 


oonntituted a mew^ licence, 

at deft. '8 pleofiore. — H ekdry v. Scott 

(1873). 0 S. S. R. 216.— CAN. 

d. Licence to erect boundant waUA 
—Deft, built a stone wall between bto 
land Sc that of pltf.. of which a part 


wa^ on pitf.’s 

wall waa erected pltf. sold to deft, s 
bSldw : “ You’re bulldlrup on my 

I^d ; he said further, that he had 
no objections, but ** I oautWn you that 
In the case of my selling, the parchaacr 


negligent act within the scope of his employment, 
deft, was not liable. — W iluamsv. Jones (1865), 

3 H. & C. 602 ; 13 L. T. 300 ; 29 J. P. 644 ; 11 
Jur. N. 8. 843 ; 13 W. R. 1023; 159 E. R. 668, 
Ex. Ch. 

Annotations: — As to (3) Consd. Jefferson r. Dorbyshiro 
Whitmore r. Pearson 

1633. Licence to erect limekiln on land — Sc work 
quarry.] — Where A. orally agreed to allow B. to 
enter on his land, Sc erect a limekiln Sc work a 
quaiTy on it, on consideration of B. paying for the 
damage caust'd by passing Sc rt'passing : — Held : 
this was a meiH} licence, not an interest in land, Sc 
therefore not within Stat. Frauds. — Griffiths v 
Jenkins (1861), 3 New Rep. 480; 0 L. T. 732 ; 
10 Jur. N. S. 207 ; 12 W. R. 533. 

1634. Licence to depasture stock,] — A grant of 
160 acres of land in fee in a colony was made by 

I the Crown to applts., with a pmviso securing to 
the (^rown the right of 1 * 0 -entering on the land for 
the purpose of making roads, canals, Sc other works 
of public utility, the right to cut timber, & to 
search for Sc carry away stones or otluT matiTials 
which iniglit bo rt'quin'd for making or kec^ping 
such works in repair, Sc also reserving to the Clown 
all mines of gold, silver, precious metals Sc coal, 
with full liberty to search for Sc carry away the 
same. Thi‘re was no other r(‘S(*rvation. Inei- 
d(‘ntal to such grant, a Ji(*(*nre or lease? was also 
granU^d by the (’rovvri to dc'pasture the live stock 
of applts. on 10,000 acres, tlie limits of which 
were strictly defined in the instnimesnt, for a wTm 
of twenty years, in consideration of an annual rent 
of £10, subject to the siiine rimervations as the 
grant of land in fee'. At the time those grants 
were made, it was agn'cd betweem the (Town » 
applts. that wild cattle should b(‘ considered 
jerve naiuroo : - Held : {\) the licemee U) depastui^ 
stock was, in law, a demise* ol the land to which 
the ordinary rights of a le'SseH? woulel atUieh ; 
(2) the grant ot land in fe‘e, Sc the demise of the 
10,000 acre's for the te*nn, conferre*(l on applts. 
tlie exclusive right of killing Sc taking game*, beasts 
of the chase, Sc animals winch aiv properly fercc 
nalurce, which might at any time be upon 
during the time sucli land was granty<?u ; (•>) as 
wild cattle were aKr-cd to hi- fvr^ 
miglit lawfully kill or hunt th.-iii. - 1'ai.ki.anu 

ISI^NDH Oo. V. It. (ISHl). / '..j'.v ■ !>' 

200 • 111- T. « ; H) .lur. N. H. 807 ; Id W. it. 
67 : 15 K. H. 002, J’. 0. . . . . , 

1635. Licence to fix moorings— In bed of rlver.j— 
The conHcrvatorH of the 'J'hameH were 

the soil A bed of tiie nvee-, A of iiiooringH 1 xed Ui 
the 8oil of the river. W. uwd the rooori^e to 
moor hlH hulk, as a lloaling coal depot, under the 
knowing doc ument : " we, the coim-rvatore of 

.he Tham< s, do grant to VV . liberty A licence to 
.aHten, A thenceforth keep fastened, h<s coal hulk 
to the moorings ))laced hy tlie roneer vators in the 
dver, until i-ither i)arty sluill liave 
Aher one calendar month b notice m OTltlM. 
n eonaideration whereof W. agrocH to P;?y 
he expens<"s of jilacing Sc maintaining A 
.he moorings the annual sum of £30. W. WM 
assessed to the jioor rate as occupier of part of the 
3 ed of the river : —Held : the above do<mmoiit 

as not a demise, but only granted to W. a licence 

defter 

builctlni? on my tlio erection ot tbo but 

,0.2" St lii H FlotcKlO, (»572), 

’ I caution you that 9 N. H. K. 67. CAN. 

lling, the imrchaser «. Licence to uee retcc track.] — Au 



506 


Lakdlobd and Tenant. 


8«et. 2 , — Distinction hetween licence and lease : Sub- 
sect* 2.] 

to ufi6 the moorings* & he was therefore not the 
occupier, & not liable to be rated. — ^W atkins v* 
Milton-nbxt-Gbavbsend Ovbbsbbrs (1868), L. R 
3 Q. B. 360 ; 18 L. T. 601 ; 32 J. P. 294: ; 16 W. R. 


1069. 

Ann<4aiion»---ConMtL Wells v. KlMston-up^-Hull 
(1876), L. R. 10 O. P. 402. Ditid. Gory v, Brlst^ (1877), 
2 App. CJas. 262. Confd. M. S. & L. ny.v. Klnggton- 
upon-Hull Governor & Grdns. (1896), 7fi L. T. 127. ^ Reid. 
Gory V, Greenwich Churchwardens (1872), L. R. 7 C. P. 
499 ; R. V. St. Pancras Assmt. Com. (1877), 2 Q. B. D. 
581 ; Lancashire &; Chesliire Telephone Exchange Go. v. 
Manchester Overseers (1884), 13 (i. B. D. 700. 


1636. .1 — Cory v. Bristow, No. 1611, 

ante. 

1687. Licence to dig for minerals.] — Hunt- 
ington (Earl) & Mountjoybs (Lord) Case 
(1683h 4 Leon. 147 ; 1 And. 307 ; Moore, K. B. 
174 ; 74 E. R. 786 ; etib nom. Mountjoy (Lord) 
& Huntington’s (Earl) Case, Godb. 17. 

Armotations : — Apld. Chetham v. Williamson (^1804), 4 East, 

469. Oonsd. Sutherland v. Heathcote, [1892] 1 Ch. 475. 
Reid. Doe d. Hanley v. Wood (1819), 2 B. & Aid. 724 ; 
li. e. Trent & Mersey Canal Co. (1825), 3 L. J. O. S. K. B. 
140 ; Low Moor Co. v. Stanley Goal Co. (1875), 33 L. T. 
436. Mentd. Townshend v, Windham (1750), 2 Ves. Sen. 

1 ; Goodright d. Fowler v. Forrester (1807), 8 East, 552. 

1688. .] — Doe d. Hanley v. Wood, No. 

1707, poet. 

1039, Yearly rental — Proviso for re-entry 

on non-payment.] — By deed made Sept. 4, 
1848, B. granted to A. licence to get all the 
copperas stone which might be found in a 
certain part of the manor of M. for twenty- 
one years, at the yearly rent of £26, payable half 

5 early on June 24 & Dec. 26, with a proviso that 
' any part of the rent should be in arrear for 
twenty-one days, it should be lawful for B., his 
heirs & assigns, by notice in writing delivered to 
A., his exors., administrators or assigns, to deter- 
mine the grant. On Jan. 31, 1866, J. H., who had 
become assignee of the licence, assigned the licence 
to defts. by way of mtge., & on Aug. 6, 1857, it 
was absolutely assigned to defts. by arrangement 
under 12 13 Viet. c. 106, who by oral agreement 

granted to J. the enjoyment of all the rights 
under it on his paying the rent thereby reserved. 
On Mar. 27, 1868, pltf., who had purchased the 
manor in Aug. 1864, distrained goods of J. & E., 
his son, lying on the part of the manor mentioned 
in the licence, for arrears of rent due at Christmas, 
1867. J. & B., thereupon brought actions against 
pltf. for the illegal distress, in which he suffered 
judgment by default; & in 1858, negotiations 
for a settlement of the actions & for granting a 
new licence to E. for a further term of twenty- 
one years, commencing on June 24, 1864, the day 
on which the grant of Sept. 4, 1843, would expire, 
were carried on between the attorneys of J. & 
pltf., & it was verbally arranged between the 
pltf.’s attorney & the attorney for J. & E. that the 
actions should be settled on certain terms, one of 
which was, that such a licence should be granted 
to B. These terms pltf. refused to carry out. On 
July 3, 1868, pltf. gave a written notice to defts. 
& J., pursuant to the proviso, to determine the 
licence. On Jan. 11, 1869, defts. tendered to 
pltf., £50 for two years* rent due at Christmas, 
1858, which pltf. refused to accept. In trespass 
for breaking h entering pltf.’s close &; taking away 
copperas l;tone, the ct. having power on a special 


case to draw inferences of fact : — Held : plU., 
after the cause of forfeiture had occurred, suffi- 
ciently expressed Sc communicated to defte. his 
determination to treat the licence as existing, 
& was bound by that election, & therefore the 
subsequent notice was inoperative. Qu. : whether 
the digress being within edx months aJter the cause 
of forfeiture, the period within which, by 8 Ann. 
c. 14, ss. 6, 7, a lessor may distrain after the 
determination of a lease, would by itself amount 
to an election to treat the licence as existing. — 
Ward v. Day (1864), 6 B. & S. 369 ; 4 New Rep. 
171 ; 33 L. J. Q. B. 254 ; 10 L. T. 678 ; 12 W. R. 
829; 122 E. R. 866, Ex. Ch. 

Annotation: — ^Refd Walrond v. Hawkins (1875), 44 L. J. 

C. P. 116. 


1640. Power of owner to inspect.] — It 

was agreed between A. & B. that A. should “ forth- 
with enter upon ” B.’s land, &> there dig for copro- 
lites in a specified manner, & should effectually 
fence the excavations & complete them by a 
given time, & should reinstate the land, & then 
“ yield & deliver up ” the land to B. There were 
no express words giving a right to the exclusive 
occupation of the land ; but the excavations & 
works contemplated by the agreement required 
a constant occupation of the land by A. until the 
coproUties were raised, & the land could not bo 
used for any other purpose from the commence- 
ment of the excavations until it had been rein- 
stated, which could not be done for a year or 
more after the coprolites were raised. B. reserved 
to himself the right of going upon the land where 
the excavations were for the puipose of inspecting 
the works, but he was not required by the agree- 
ment to do anything upon the land : — Held : 
A. had the right of exclusive occupation of the 
land, & he was therefore liable to be rated to the 
relief of the poor in respect of such occupation. 

It is sometimes difficult to say whether a given 
use of land amounts to an occupation, or only to 
an easement. A familiar case is that of furnished 
lodgings where the lodger has the exclusive use 
& enjoyment of one or more rooms. By the 
agreement between the owner of the house & the 
lodger the servants of the owner clean the rooms, 
light the fires, etc. The servants have con- 
stantly to go into the rooms to perform these 
duties, & the occupation of the rooms is by the 
person who thus en^loys servants to look after 
them (Blackburn, J.). — Roads v. Trumpington 
Overseers (1870), L. R. 6 Q. B. 66; 40 L. J. 
M. C. 35 ; 23 L. T. 821 ; 35 J. P. 72. 


Annotations: — ^Bxpld. R. v. St. Goorgro’a Union (1871), 
L. R. 7 Q. B. 90. Distd. Smith v. Lambeth Asarat. Com. 
(1882), 9 Q. B. D. 586. Oonsd. Back v. Daniels. [1925] 
1 K. B. 626. R^. Conr v. Bristow (1875), 1 C. P. D. 54 ; 

R. r. Whaddon (1875), L. R. 10 Q. B. 230. 


1641. Use of stables — At monthly rental.] — 

Pltfs., a railway co., were the owners of some 
stables situate within the gates shutting in their 
station premises from the public roads. By the 
permission of pltfs., the staoles were used by coal 
owners under agreements, by which ^ the coal 
owners, “ in consideration of the railway co. 
permitting us to occupy Sc use a stable for four 
horses, do hereby agree to i)ay the monthly rent 
or stun of £1 5s. ; & so long as we shall occupy Sc 
use the stables we agree to observe Sc be bound 
by the bye-laws which shall for the time being be 
issued by the co. for the government of Uieir 


aareemotit under seed between pltf. Sc 
defts. providing for the use of delta.' 
race track by pltf. under certain con- 
ditions Sc in MDsideration of certain 
payments : — Hdd : upon its true oon- 


struotion, not to bo a lease, but a mere 
lioenoe. — L tlbs v. Windsob Fajb 
Grounds Sc Drivino Park Asboon., 
20 a L. T. 363.~-€AN. 

f. lAcence to use adjoining nUtwag 


g. Hcenee to erect pier — In 
eipal harbour .] — The numigtr atas of B., 
authorised A., lor oertidn purposes, to 
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railway statioiis, etc. ; & we undertake to deliver were in one range, under a continuous roof, & 
up possession of the stable at the expiration of subdivided by partitions into a store shed, a 
one month after a notice in writing from the agent transit shed, & two open sheds. In the centre 
of the oOm to be given at any time.” Pltfs. had was the transit shod, l^ing generally open, but 
not in fact exercised any control over or used any having doors, each with two locks, & when goods 


of the stables during the currency of the agree- 
ments ; & none of the bye-laws had any applica- 


subject to duty were placed there the doors were 
kept locked at night, the key of one lock being kept 


tion to the stables. Pltfs. having been rated to at the custom house, the key of the other kept by 
the poor rate in respect of the stables : — Hel^ : applts. Occasionally, when an appropriated Derth 
pltfo. were rightly rated as occupiers ; for, on the was not occupied by any of applts/ steamers, it 
true construction of the agreement, looking at was used, under the dirt>ction of the dock master, 
the situation of the stables, it was the intention by other vessels, which vessels then also used the 
of pltfs. to retain control over the stables, & not to quay spa(*o ^ sheds attached to the berth, witho\it 
part with the exclusive occupation to the coal the consent of applts. being asked. The board 
owners. also exercised their right of enforcing payment of 

The general rule of law is that the occupier of the penal quay rent on goods not applts., allowed 
any property is the person who has the sole & to lie too long on the quay spact^ appropriated to 
exdusive possession of it, & he is the person who applts. ; Sc the board retained this rent, Sc did 
ought to be rated. Whenever the owner of pro- not account to aj^plts. for it. ^Phe board also 
perty demises it to another giving him the ex- appropriated to applts. a furtlier space as a eoal 
elusive possession & occupation, so as to make depot, by a r(‘solutior», “ That it was ti> be um^d 
him tenant of it, it is the tenant who should be for no other pur])ose Sc on sufterance only, uptm 
rated Sc not the landlord. In this case, however, their agreeing to pay one penny per R(|uari‘ yard 
I do not thi^ what was done did amount to a per week. Sc (‘iigaging to r(‘movt‘ the coal at any 
demise of any portion ot this property, but merely time upon one week’s notice.” Aft-<*rvvardH the 
to a giving of a licence to have the easement Sc use manager of the board having ii‘])orU'd that applts. 


of it, analogous to the case of a lodger (Black- had occupied moit‘ space than the land ” rented ” 
BURN, J.). — liONDON & NoRTH WESTERN Ry. Oo. by them, Sc suggested that the ‘‘ rent ” for the 

V, Buckmaster (1871), L. R. 10 Q. B. 70 ; 44 whole space should be chargi^l from a post day 
L. J. M. O. 29 ; 31 L. T. 836 ; 39 J. P. 149 ; 23 named Sc applts. having written a letter agiH^eing 

W. R. 160; affd, (1875), L. R. 10 Q. B. 444, to pay the “rent” from that date, the board 


Ex. Ch. 

Annotations 


nnotations .-—Consd. Bo])bett r. S. E. Ry. (1882), 9 Q. B. D. teiins Sc cor: 
424. Apld. Rochdale (lanal Co, v. Brewster, [1804] 2 Q. B. hnrt‘t<>fore ” 
852. E»pld. Youiik V. Liverpool Assnit. Com., [1911] *i 

2 K. B. 195. Bold. Cory v, Bristow (1875), L. R. 10 C. R. Applts. hi 
504 ; Martin v. West Derby Union Assmt. Com. (1883), respect of t 
52 L. J. M, C. 66 ; Holywell Union & Halkyn Parish v. r^remises . 


approved the report Sc letUd‘, ” the rate of rent Sc 
teiins Sc conditions of i<‘nancy being the same as 


V. KWton-upon-HuII Governor & Crdns. (1896), (lo the exclusive ))ossession to applts., Sc the boaid 
J. P. 504 ; Percy v. Hall (1903), 88 L. T. 830 ; Mitchell thiTefore, Sc not applts., wem ratable. 

V. Worksop Union (1904), Konst, Rat. App. 181 ; Lansr; \ lodcer in a house, although he lias the ex- 


Applts. iiaving been rated to the i)oor rate in 
respect of their alh'ged occupatitm of ilie ab(>vo 
premises ; — -Held : tlie board had not partcid with 


y Worksop Union (l 904 ), Konst, Rat. App. 181 ; Lpg; lodger in a house, although he lias the ex- 
ford r. Cole (1910), Konst. & W. Rat, App. 192 ; Cleveland + 1 ,,, l.iMioo in i lio that 

Brid^ & Engrlneering Co. v. Darlington Union Assmt. elusive UH( of rooms m tlio house , m llii s nse 
Com. (1923), 21 L. G. H. 611. HenM. Smith v. Lambeth nobody elst* is to be there, Sc thougli ms goods are 
Assmt. Com. (1882), 10 Q. B. D. 327 ; Manchester Over- gtowed there, yet ho is not in exc-lusivt' oct'Uiiatiou 
seers r. Headlam (1888b 21 Q. B, D. 96 ; R. r. Bagshawo , .. . ibe hindlord is there for 

(1896), 75 L. T. 613 ; Vernon r. Castle (1922), 127 L. T. in that sense, because the landlora is uierc lor 

748. the purpose of being able, os landlords commonly 

1642. Berth In docks — Sheds & coal depot.] do in the cose of lodgings, to have his own servants 
— By the Mersey Docks Act, 1868, the board, to look after the house Sc the furniture, Sc hae 
under whose control the docks are, may, from retained to himself the occupation, though he l^i^ 
time to time, upon such terms & on payment agi*eod to give the exclusive enjoyment of the 
of such rates or other sums of money. Sc subject occupation to the lodger (Biackhurn, J.). 
to such restrictions & regulations os they think Allan v. Liverpool Overseers, Inman v. jWest 
pioper, set apart Sc appropriate any particular Derby Union Assessment Commiotee « Kibk- 


portion of any dock, quay, warehouses, or sheds, 
for the exclusive accommodation & use of any co., 
firm, or individual engaged in carrying on any 
particular trade, who shall be desirous of having 
such exclusive occupation for the reception of 
their vessels ; Sc the board have jiower of imposing 
a quay rent by way of penalty on goods remaining 
beyond a certain time on any quay. In conse- 
quence of an application from applts., a steamship 
CO., the board oy letter, ” appropiiated for the 
use of their steamers certain berths, with the 
sheds attached, affording a lineal quay space of 
about 680 feet. Sc fixed a charge of 2s. 6d. per 
square yard per annum for the use of the shed 


Annfptaiifms ExpW. ( bry r 45 L. L M. < . 

145. Conid. Morton r. Palinor (1881), 45 L. T. 426. 
FoUd. Rochdale Canal C<». BrewHtcr, 11894] 2 Q- R; 
852. Conid. Young v. Liverpool Anunit. Com., jl9li] 
2 K. B. 195. Beta* Klttow r, Ll^koard Uaion AMint. 
(bin. (1874), ;U L. T. 601 ; v. Laml>eth 

(1882). 9 Q. B. D. 585 ; R. v. Molloilow, [1907] 1 K. B, 
192 ; Liverpool (brpn. v. Charley ^ 

Wlthuell OvorHoer^ [1912] 1 K. B. 

Bridge & Englnwrirjg Co. v. DarlJwton Union Ai«mit. 
Com; [1923), 21 L. G. R. 61 J ; Hockney B. C. r. Metro- 
pol^n ^ylum* Board (im). Ui h- ^ 136. 
Southiwrt Cbrpn. v. Ormaklrk Union (1893), Hyde. Hat. 
App. (4891--93) 356. 

IQ 43 . & quay.] — The Mersey Docks Sc 


^^f^rthTdrofthToc^p'Stion. It ^ “to ^rbour Board wSn^cjnpowc^ by 
undetatood that this is a provisional agreement Act, upon such terms & on 
only, & We d^ the pleas-uo of thT board.” or other sums of 
Applts. entered uiSer the above letter, & urod tions A 

for several vean the auav snace & sheds for to set apart A appropriate any particular portion 
toSdC Adi^hSgff tgstSl-s C slieds of any &ck. ete., for the exclusive accommodation 

«Mt a Pitt wltUn tbe tuffbour of L.. i Perional. & TOiUd not be i ‘*;T,};5fSsOTUjrm 


«f« 0 t a pl«r within the harboor ol L.. i ti^personaL « wiUd notooMW^^ amubanc* Co. (1861)! 

then their nropesty. A. assigned the without consent of the magistrates. A lifib liojA/, 

: | th^oi* ilESSW/- “ ’ ** 


.* the permission granted 


therefore B. had no right to um the 
site of the pier, & was bound to re- 


24 Dunl. (Ct. of Sess.) 64 ; 84 Ido. Jur. 
48.— •COT. 
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& uae of any co., etc., engaged in carrying on any 
particular trade ; such co. to be subject to the 
general rules & regulations of the board. They 
had also power to construct depots, sheds, cranes, 
& other machinery, & make charges for the same, 
& to let such sheds & any portions of the quays 
& berths at such rents & on such terms as they 
might deem expedient. The board agreed to set 
apart &; appropriate to pltts., who were a canal 
CO., & pltfs. agreed to occupy, a berth 200 feet in 
length with the quay opposite thereto, the appro- 
priation to be determinable at six months’ notice, 
at a fixed yearly lent, which was to include the 
interest of the cost of two cranes erected on the 
premises ; pltfs. were to pay all rates & taxes 
assessed on the premises, except such as were 
legally chargeable to the landlords ; pltfs. were to 
keep the premises in repair, & coifiorm to the 
rules & regulations of the board, & to allow the 
board at all times to have free access to the 
premises. The board reserved a right of re-entry 
on non-payment of rent or non-performance of 
the conditions of the agreement. Pltfs. having 
been rated to the poor rate in respect of their 
^leged occupation of the premises : — Held : hav- 
ing regard to the intention of the parties, as 
expressed in the agreement, the board had not 
parted with the exclusive possession of the pre- 
mises, & pltfs. were not ratable in respect of their 
occupation. — Rochdale Canal Co. v. Brewstek. 
fl894j 2 Q. B. 852 ; 04 L. J. Q. B. 37 ; 71 L. T. 
243 ; 69 J. P. 132 ; 10 T. L. R. 596 ; 9 R. 680 ; 
Ryde & K. Rat. App. 143, C. A. 

I^lverpool Assint. Com., 
^ Holywell Union & Halkyn 

Pariah v. Halkyn Dr^Unapro Co.. 118U6] A. C. 117 ; Oxford 
Unlvoralty r. Oxford Corpn. (No. 1) (1902), Hyde & K, 
Rat. Apn. 87 ; Percy v. Hall (1903), Hyde & K. Rat. 

* Cai'dlff Corpn., L19181 2 K. B. 
146 ; Cleveland Bridfro Engrlneerlng Co. v, Darllngrton 
Union Aaamt. Com. (1923), 21 L. G. R. 611. 


1644. Exhibition of specific class of goods — 

Exhibition of same class by other persons.] — Where 
defts., owners of a public building, have con- 
tracted with pltf., that he, renting a stall from 
them, shall have the exclusive right to exhibit 
sell certain specified classes of goods, an injunction 
will lie against defts. for permitting the exhibit on 
V other renters of stalls within the 

building of goods so specified. — Altman v. Royal 
Aquarium Society (1870), 3 Ch. D. 228. 

1645. Room In hotel or lod^ng house.] — Cory 
V, Bristow, No. 1011, ante. 

As to position of lodger, generally, see Sect. 7, 
sub-sect. 3, post, 

1646. Railway bookstalls.] — A railway co. 
grated to two lessees the sole & exclusive licence &> 
privilege, for ten years, of selling books & other 
publications at such of the co.’s stations as the 
l^ees should think fit, & of using the bookstalls 
thereat respectively ; covenanted that all books, 
etc., sent by the lessees to be sold pursuant to such 
licence should be conveyed by the co.’s trains to 
any such station without any cnai*ge ; & warranted 
quiet & peaceable enjoyment: — Held: (1) as to 
statiom where bookstalls were in existence at the 
date of the grant, the co. must be taken to have 
g^ted the user of those specific stalls ; & if not, 
BtHl it was incumbent on the co. to show that 
stalls to which they attempted to remove the 
lessees would be equally convenient ; (2) as to 
other stations, if the lessees could be entitled in 
any case to erect stalls thereat, the ct. would not 
make a declaration to that olloct, because the ct. 


could not judge whether scdes from stalls or by 
colportage should be adopted, because such a 
dedaratiou would lead to continual applications 
with reference to the gradual increase hi size of 
the stalls ; (3) the pri^ege of selling books, etc., 
authorised a bond fide sale to passengers, &> such 
other persons as ordinarily attended at the co.’s 
stations on business connected with the railway, 
not a general agency, consequently, the lessees 
were not entitled to free carriage except in respect 
of books to be so sold. 

On a bill filed by the lessees, an injunction was 
granted, restraining the co. from evicting pltfs. 
from bookstalls existing at the date of the agree- 
ment, notwithstanding pltfs. failed in their con- 
tention as to the second & third points, &> not- 
withstanding misconduct on pltf.’s part in not 
strictly & honourably performing their part of 
the agreement, the ct. being of opinion that it 
would be impossible, under the circumstances, to 
estimate the damages to which pltfs. would be 
exposed if an injunction were not granted. The 
ct. will not direct an account as to a part of an 
agreement where it cannot decree specific per- 
formance of the whole ; nor will the ct. make any 
declaration of right upon a contract except as to 
so much of it as has been, or is about to be, broken. 
— Holmes v. Eastern Counties Ry. Co. (1857), 
3 K. & J. 675 ; 29 L. T. O. S. 311 ; 3 Jur. N. S. 
737 ; 6 W. R. 870 ; 09 E. R. 1280. 

Annoiaiions : — As to (1) Confd. County Hotel & Wine Co. 
v. L. & N. W. Ry., [1918J 2 K. B. 251. Retd. Catt v. 
Tourle (1869), 4 Ch. App. 654. Oenercdly, Mentd. Green- 
hill V, iBle of Wight Newport Junction Ry. (1871), 23 
L. T. 885. 

1647. .] — By indenture the S. W. Ry. Co. 

granted to S, Sc S. (therein called “ the tenants ”) 
for i^ven years “ the sole & exclusivfi licence & 
privilege to sell, lend, & exhibit for sale & loan, 
newspapers, bookh, etc., & .such other like articles 
required for the convenience of passengers by 
railway as should be approved by the co., at all 
their stations,” etc. ; Sc also the full liberty for 
the tenants, subject to the approval of the en- 
gineer of the CO., to erect & place bookstands, 
etc., on the platforms for exhibiting Sc keeping 
their books, etc., & to post Sc exhibit advertise- 
ments Sc placards on the station walls ; Sc also 
full Sc free ingress & egress at all reasonable times 
for the ” tenants,” their servants Sc agents, to Sc 
from the several stations for the purposes of the 
grant. The persons employed by 8. & 8. were 
to be under the control of the stationmaster Sc 
liable to immediate removal from the station in 
case of insobriety or misconduct. 8. & 8. were 
to pay the co. certain fixed monthly rents, Sc also 
a percentage on the gross amounts received by 
8. Sc 8. for the posting of the advertisements, etc., 
with a proviso that, in case the rent on the 
quarterly payments should be in arrear for fourteen 
days after notice, the same should be recoverable 
by the co., in addition to any other remedies ” by 
distr^ as in the case of rent in arrear.” It was 
provided that the ” tenants should not offer for 
sale, or exhibit or publish, any books or advertise- 
ments or placards . . . wMch should be forbidden 
by the co. ; Sc should abide by the regulations 
fiom time to time made by the co., touching the 
placing on the platforms of any of the necessary 
bookstands ; Sc the co. warrant^ to the * tenants * 
the quiet Sc peaceable enjoyment Sc benefit thereby 

r ented for the period Sc upon terms Sc stipulations 
in manner aforesaid.” S. Sc 8. erected book« 
stands upon the platforms at W. station. Sc had 
the exclusive use of them ; Sc these bookstands 
were dosed at night with shutters. Sc were locked 



Part VI. — Licence. 


509 


Up, the keys being kept by their servants. No 
r^hts of ingress h egress to & from the station, or 
of access to the bc^kstands were exercised by 
8. & S. or their agents or servants, except under 
the provisions & for the purposes of the indenture. 
The CO. were assessed to the poor rate for the 
station generally : — Held : S. & S. had no “ ex- 
clusive occupation ** of any ^rtion of the plat- 
forms, so as to render them liable to be rat^ in 
respect of these bookstands. — Smith v. Lambeth 
Assessment Committee (1882), 10 Q. B. D. 327 ; 
52 L. J. M. 0. 1 ; 48 L. T. 57 ; 47 J. P. 241, 
0. A. 

Annotations : — ^Expld. Southport Corpn. v. Ormskirk Union 
Assmt. CJom., 11893] 2 Q. B. 468. Distd. Margate Corpn. 
t». Pettman (1912), 106 L. T. 104. Befd. He Holburne, 
Coates tJ. Mackillop (1885), 53 L. T. 212 ; Jones v. 1. R. 
(;k)mr8.. Sweetmeat Automatic Delivery Co. v. I. R. 
Comrfl., [1896] 1 Q. B. 484 ; M. S. &: L. Ry. v. Klngstou- 
upon-Hull Governor & Qrdus. (1890), 60 J. P. 504 ; 
Percy v. Hall (1903), 88 L. T. 830 ; Cleveland Bridge &, 
Engineering CJo. v. Darlington Union Assmt. Com. (1923), 
21 L. G. R. 611. Mentd. Lancashire & Cheshire Telephone 
Exchange Co. v. Manchester Overbcers (1884), 14 Q. B. D. 
267. 

164>8. Licence to company directors — To use 
boardroom of another company.] — A right for 
directors to use a boardroom for certain purposes, 
at certain times, &; for a clerk to use a desk in 
an office for certain purposes, does not constitute 
a tenancy. — Municipal Freehold Land Co. v. 
Metropolitan & District Rys. Joint Com- 
mittee (1883), Cab. & EL 184. 

Annotation .— Refd. Warr v. L. C. C. (1903), 88 L. T. 089. 


1649. Refreshment-rooms at theatre.] — The 

lessee of a theatre covenanted “ not to assign, 
demise, or otherwise part with tlie indenture ” 
of lease “ or any estate or interest therein 
without the licence of the lessor. Subseouently, 
the lessee granted to a third person the free 
& exclusive licence <St right to use the refresh- 
ment-rooms «fe bars in the theatre : — Held : his 
so do^g was not any breach of the covenant. — 
Edwardes V, Barrington (1901), 85 L. T. 050 ; 
50 W. K. 358 ; 18 T. L. R. 109, 11. L. ; affg,, S. C. 
8vb nom, Daly v. Edwardes (1900), 83 L. T. 548, 
C. A. 


Annotations : — Consd. Warr v. L. C. C’,, [1904] 1 K. B. 713. 
Reid. Bevan v. Wobb, [1905] 1 Ch. 620 ; Joel v. Inter' 
national Circus & Christmas Fair (1920), 124 L. T. 459 ; 
Jackson v. Simons, [1923] 1 Ch. 373. 

1650. .] — By an a^ement in writing the 

lessee of a theatre granted & let to pltfs. the free 
& exclusive right to soil refreshments at the 
theatre, with the necessary use of the refershment 
rooms & bars, cloak rooms & wine cellars, together 
with the right of free access for pltfs, & their 
servants to & from all parts of the premises as 
might be necessary & usual for exercising the 
rights thereby granted, & also the free & ex- 
clusive right to supply to the visitors wines, 
spirits, cigars, programmes, & other articles, & 
of providing cloakrooms & other accommodation, 
& also the sole Sc exclusive privilege of advertising 
Sc letting spaces for advertisements in the refresh- 
ment Sc cloakrooms & on all programmes. The 
theatre having been compulsorilj*^ purchased by 
the local authority for a public improvement 
pltfs. claimed compensation under Lands Clauses 
Act, 1845 (c. 18), 8. 68 ; the agr^mont 

creiUied merely a licence Sc not an interest in land 
within sect. 68, Sc the claim for compensation 
failed,-~WAR» (Frank) Sc Co., Ltd. r. London 
County Council, [1904] 1 K. B. 713 ; 73 L. J. 
K. B. 362 ; 90 L. T. 368 ; 68 J. P. 335 ; 52 W. R. 
406 ; 20 T. L, R. 346 ; 2 L, O. B. 723, C. A. 

Annotaiums : — IMd - Joel e. International Circofl A Chriiitmae 
Pair (1920), 124 L. T. 459 ; Jaokiion v. SlmonH, [1923] 1 
Ch. 373. 


1651. Use Of premises for advertisements.]— By 

an agreement between an owner of land Sc an 
advertising agent the owner agreed to let Sc the 
agent to take an advertising station at a yearly 
rent, the tenancy to commence from completion 
of erection, Sc continue seven years, Sc the agent 
agreed to pay rates Sc taxes. By another agree- 
ment an owner agreed to allow tlu' advertising 
agent the privilege of erecting an advertising 
hoarding, the agent to pay a yearly rent, Sc the 
owner agreed to allow the agent the furthcM' privi- 
lege of removing a wall, the agreement tc' itsmain 
in force for three years, Sc be afterwards t(*rminable 
by twelve months’ notice, but if the owner should 
be obliged to give less than twelve months’ notice 
he agreed to refund £20. In both agreements the 
dimensions of the hoardings to be erected were 
specified. Advertising hoardings 8U])port-ed on 
posts llxed into tlio ground were erected. In the 
first case the structure was used partly by the 
owner as a shed, A partly by the advertising agent 
as a lioarding ; in tlie second case, exclusively by 
the agent as a hoarding : — Held : each of th(* 
created a Umanoy, A conferred on 
exclusive occupation, A not merely a licence. — 
Taylor v. Pendleton Overheeiw (1887), 19 
Q. B. I). 288; 51 J. F. 613: 35 W. R. 762, 
D. (’. 

— Refd. Provliicinl 161! I’ostlng Co. v. Low 

Moor Iron Go., 119091 2 K. B. 344. Mentd. Junes v. 

1. H. Conirs., Swootnioat Automatic Delivery Co v. 

1. R. (^’omrrt., 11895] 1 Q. B. 184 ; NutioualTolophoucOo. 

V. I. R. Comrs., 11899] 1 Q. B. 250. 

1652. .] — T., owner of a liouse Sc garden in 

Ijondon, by an agreement, which was expressed not 
to bo a lease, allowed P.. in I’oturn for monthly pay- 
ments, to display fo)* a f/<*rm advertisements upon 
her boundary wall. P. was to have “ fis^o Sc unin- 
terrupt/cd use* ” of the wall for this purpose. . P. 
accordingly erected a hoarding upon the wall. 
The Ijond on County Council afU'rwards served on 
P, a notice alleging that the hoarding projecti'd 
beyond the general line of buildings ; m conse- 
quence of which notice P. removed the hoarding. 
T. sued to recover tin* sums stipulated for in the 
agreement : — Held : the words quoted amounted 
only to a pei-sonal covenant that T. Sc persons 
holding under her would not interfere with P.’s 
enjoyment, T. was therefore entitled to recover. 
— Tcnmerv. Pahtington Advertising Co. (1901), 
68 J. P. 318, N. P. 

1653. .] ~ By an agreement in writing defts, 

agreed to let Sc pltfs. fo take tlie exclusive ri^ht 
of putting up advertisomimt hoardings Sc posting 
bills thereon upon specified land of defts. for 
seven years, pltfs. paying defts. a fixed annual 
sum, payable quarterly ; rates Sc faxes to be paid 
by “ the tcjnants.” Pltfs. erect<*d hoardings, 
which were affixed in a very substantial manner to 
the land, Sc exhibited advertiiK^raents upon them. 
Pltfs. fell into arroar in their payments under the 
agreement, Sc defts. levied a distr«‘ss upon the 
hoardings Sc ultlmat<dy carried them away Sc sold 
them. Pltfs. brought an action to recover damages 
for wrongful distress. Sc defts. counterclaimed for 
the amount of the arrears due under Uie agree- 
ment : — Held : even assuming the agreement 
created the relation of landlord Sc tenant between 
the parties, the advert is<3ment hoarding, although 
removable by pltfs. at the end of the tenancy, 
were fixtures Sc not mere chattels, Sc were there- 
fore not distrainable. Sc pltfs. were entitled to 
recover damages for the wrongful distress. Semhle : 
the agreement did not constitute a demise creating 
a tenancy, but amounted onlv to a licence to 
enter on the land Sc do certahi specified things 
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Sect. 2 . — DistineUan between licence and leaee : Svb^ at all reasonable times. The door opened on to 


sect, 2. Sects. 3 cfer 4.] 

upon it. — Pbovinciat. Bill Posting Oo. v. Low 
Moob Iron Co., [19091 2 K. B.’344 ; 78 L, ,T. K. B. 
702 ; 100 L. T. 726 ; 16 Mans. 167, C. A. 

1664. .] — King v. David Allen & Sons, 

Billposting, Ltd., No. 1700, post. 

Revocation ol licence.] — See Nos. 1675, 

1693, 1700, post. 

1655. Occupation of bonded warehouse.] — The 

Mersey Docks & Harbour Board have power 
to part- with the exclusive possession of their 
preimses for purposes not inconsistent with their 
special Acts so as to create a ratable occupation 
in the grantee. 

By an indenture of lease the Dock Board de- 
mised to resps. certain sections of the vault at 
Wapping Dock warehouses together with a portion 
of the quay floor of the warehouses for a term of 
seven years for use only as a bonded warehouse. 
The lease provided that resps. were to pay all rates 
& taxes ; to keep the inside of the premises & all 
erections, fixtures & fittings thereon other than 
certain hydraulic & other plant & machinery 
belonging to the Board in good & tenantable 
repair ; that they were not to assign or sub-let 
or part with the possession of the promises without 
the consent of the Board in writing : & that they 
were to permit the Board at all reasonable times 
to enter the premises to view the condition thereof 
or to repair the Board’s plant & machinery. It 
also provided that resps. might make alterations 
in the premises for the purposes of their business, 
in accordance with plans approved by the Board’s 
engineers, but prohibited them from storing any 
goods at any time over certain pipe trenches or 
machinery pits. 

l£ was also provided that resps. would not store 
any goods or do anything in or about the demised 

S remises which should in the judgment of the 
loard be likely to cause danger or injury to tlie 
premises or other property or which might in its 
judgment be offensive or a nuisance & that they 
would not use fires A lights on the promises except 
in accordance with the Board’s bye-laws under 
such arrangements as might be made by the 
Board’s chief warehouse manager, & would pay 
a tonnage I’ate to the Boani on goods lifted by 
the cranes at the demised premises, & that they 
would pay for the attendance of the Board’s 
officers A any other expenses which might be 
incurred for any period during which the demised 
premises mi^ht be kept open before or after 
ordinary business hours, & further that the use of 
the premises “ shall be so worked by the co. as 
not to cause any interference with or obstruction 
to the general working of the dock estate & that 
the servants of the Board shall at all reasonable 
times have free access thereto for the purpose of 
such general working.” 

The premises comprised in the lease were wholly 
within the dock walls, & access to them could only 
be obtained by passing through gates & over land 
under the absolute control of the Board. They 
were separated from the i^emaining portion of the 
warehouses & quay floor by solid brick walls. 
The entrance to & egress from the premises was 
by a door on which there ware two locks, the key 
or one being kept by the Customs Sc that of the 
other by resps. For the door to be opened it was 
necessary that both kevs should toe used, & with- 
out the co-operation of the Customs & resps. the 
door could not be opened, but the Board had the 
right of access to the premises through the door 


the quay floor, & from there access to the vault 
floor was obtained by means of a circular iron 
staircase leading downwards from the centre of 
the quay floor. A hydraulic main ran down the 
centre of the vaults, & on each side of the vaults 
were twelve machinery pita. The machinery in 
the pits worked a number of cranes Sc lifts beloi^- 
ing to the Board, of which one crane Sc one lift 
only were in the premises demised to re^s., who 
paid for their use a tonnage rate to the Board on 
goods lifted. The working of these cranes Sc lifts 
made it necessary that one or more of the em- 
ployees of the Board should go down into the 
vaults several times a day Sc stay there for periods 
ranging from ten minutes to the whole day 
according to the amount of work to be done. 
Resps. had to leave for the use of the Board Sc 

E orsons authorised by them free access to the 
ydraulic mains Sc machinery. Sc to secime such 
access an alleyway had to be always kept clear 
of goods. Resps. having been ratea to the poor 
ratt3 in respect of the premises : — Held : ihey were 
rightly rated as occupiers inasmuch as a grant by 
the Board of exclusive occupation of the premises 
to resps. for the purposes of a bonded warehouse 
was not inconsistent with the purposes for which 
the Board was constituted or with the perform- 
ance of its statutory powers Sc duties. The word 
” demise,” used in the lease primd facie imported 
a grant of exclusive occupation. The nature of 
resps.’ business was not consistent with anything 
but exclusive occupation subject to the control 
of the Customs authorities, Sc the privileges given 
to the Board were only occasioned by the fact 
that there was upon the demised property 
machinery which the Board wished to utilise 
during the term. — Young Sc Co. v. Liverpool 
Assessment Committee, [1911] 2 K. B. 195 ; 80 
L. J. K. B. 778 ; 104 L. T. 676 ; 75 J. P. 233 ; 
9 L. G. R. 366 ; Konst. & W. Rat. App. 276, 
D. C. 

Ann'Jation : — Apld. Marflrato Corpn. r. Pottman (1912), 100 
L. T. 101. 

1656. Use of field — For rabbit-coursing.] — An 

owner let liis field for the holding of rabbit- 
coursing matches on Sundays & Wednesdays. 
The holding of the meetings was a nuisance 
to the adjoining owner ; — Held : the agreement 
for the use of the field amounted to a letting Sc 
not a mere licence, Sc the l^diord was only liable 
for the nuisance if it was the inevitable result 
of the puipose for which the land was let. — 
Ayers t;. Hanson, Stanley Sc Prince (1912), 
56 Sol. Jo. 735. 

1657. Licence to adjoining owner to enter pre- 
mises — To build up windows erected by owner — 
Under licence from adjoining owner.] — ^A contract 
to sell buildings described by a plan which shows 
\dndows does not imply any warranty of a legal 
right to the access of light to those windows. 
The existence of an agreement which prevents the 
statutory period of prescription beginning to run 
does not create on incumbrance on the property. 
Sc the non-disclosure of such an agreement does 
not invalidate the contract. A clause in such 
an agreement that the adjoining owner may 
enter Sc build up the windows in default of the 
owner of the buildings doing so is a mere re- 
vocable licence Sc does not ^ve the adjoining 
owner any interest in the land, & if it did give 
such an interest it would be void for perpet^ty. 
—Smith v. Oolbourne, [1914] 2 Oh. 6^ ; 84 
L. J. Oh. 112 ; 111 L. T. 927 ; 68 Sol. Jo. 783, 
O. A. 
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Sbct. 8.— how created. 

See,' now. Law of Property Act, 1926 (c. 20), s. 40. 

1658. Wlwther writliig or deed necessary— 
Pasturage on oommon.1 — Kxtmbey v, Kawson 
( 1669), 1 Vent. 25 ; 2 Keb. 604 ; 86 E. R. 18. 
Annotation : — Consd. Hewlinfl v. Shippam (1826), 5 B. & C. 

221. 

1669. Licence to stack coal.] — A parol 

agreement for the liberty to stack coals upon the 
land is good for seven years. — W ood v. Lake 
(1761), Say. 8 ; 96 E. R. 783. 

Annotations : — Apld. Tayler v. Waters (1816), 2 Marsh. 551. 

Consd. HewUns v Shlppctm (1826), 5 B. & C. 221 : Wood 

V. Leadbltter (1845), 13 M. & W. 838. Apld. Wells 

Klnffston-npou-Hull Corpn. (1875), L. R. 10 C. P. 402. 

Befd. McManus v. Cooke (1887), 35 Ch. D. 681 ; Met. 

Ry. V. Fowler, 11892J 1 Q. B. 165. 

1500. Growing crops.] — Crosby v. Wads- 

worth, No. 1607, ante, 

1661. Agreement for admission to theatre.] 

— Tayler v. Waters, No. 1629, ante. 

1662. Licence to take cinders.] — A. 

agreed with B., that B. might dig & carry away 
cinders from a certain cinder- tip, the property of 
A., B. paying A. a certain price per ton : — Held : 
this agreement need not be by deed. 

Pltfs.* case is founded on a contract & the 
breach of it, not alleging any fixed interest in an 
incorpoi'eal hereditament but alleging that the 
vendee has not had that which he bargained for, & 
that by reason of a breach of contract on the i^art 
of the seller. For that breach an action may well 
lie (WiLLES, J.). 

In the case of a parol lease, lie who lets agrees 
to give possession, &, if he fails to do so, the lessee 


contract, & give the exclusive possession of the 
dock to pltf. ? It is to me quite clear that there 
was no intention that the graving dock should 
be exclusively handed over to the occupation of 
pltf. as tenant (Haddleston, J.). 

It is not anything amounting to a demise of 
the land to a shipowner when lie pays the entrance 
fee . . . Wlxat he acquires is his right to have 
his vessel repaired there, but not of taking the 
dock for a moment out of the possession of the 
corpn. (Denman, J.). — Wells a, Kingston-upon- 
Huid Corpn. (1875), L. R. 10 0. P. 402; 44 
L. J. C. P. 257 ; 32 L. T. 016 ; 23 W. R. 662. 

Consd. Kerrlsou r. Smith, 118971 2 Q. B. 
445. Refd. Webber v. Ijoe (1882), 9 Q. B. I). 315 ; Bourne 
& Hollintfbworth v. IMurylebone B. C. (1908), 72 J. 1*. 129. 

Distinction between easements & licences.] 

— See Easements, Vol. XIV., p. 22. Nos. 83 85. 

1664. Parol contract for sale of interest in land — 
May operate as licence.] — A contract for the sale 
of an interest in land, without a note in writing, 
may operate as a licence, so as to excuse the entry 
of the purchaser of the land, but it cannot 
available in any way as a contract . — ('arrington 
V. Roots (1837), 2 M. & W. 248 ; Murp. A II. 14 ; 
6 L. J. Ex. 95 ; 1 Jur. 85 ; 150 E. K. 748. 
Annotations .'-Reid. Brilaln r. Rosslter (1879), 11 Q. B. D. 
123. Mantd. Roador. Luinb (IS.'il), 6 Exch. 130 ; la'nnix 
if. Brown (18.52), 12 (’. B. 801 ; WilllainH v. Laki* (18.59), 
6 Jur. N. H. 4,5 ; WilllaniH r. Whoolor (1860), 8 (’. B. N. S. 
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may recover damages against him & is not driven 
to bring an ejectment (Williams, J.). — Smart v, 
Jones (1864), 15 C. B. N. H. 717 ; 3 New Rep. 
648 ; 33 L. J. C. P. 164 ; 10 L. T. 271 ; 10 Jur. 
N. S. 678 ; 12 W. R. 430 ; 143 E. R. 906. 

1668. Licence to use dock for ships.] — 

Defts., a municipal corpn., were possessed of a 
dock of which they aUowod the use to ships 
needing repairs, under certain printed regulations. 
Pltf. entered into a parol agreement with defts. 
for the use of the dock, upon the terms of such 
regulations. By these regulations it wa.s provided 
that the dock should be “ let ” to parties requiring 
the same for the repair of vessels at such rates as 
the council of the borough sJiould from time to 
time sanction, & that vessels entered in a book 
kept by the Ixirough treasurer should bo allowed 
to enter the dock as far as possible, according to 
the order of entry in the book. The regulations 
contained provisions that defts. should be en- 
titled to detain the vessel in the dock until the 
dockage was paid, that the corpn. foreman should 
open & shut the dock gates, & various other pro- 
visions tending to show that defts. intended to 
retain possession of ^ control over the dock wliile 
in use by vessels. Defts. did not admit pltf.’s 
vessel into the dock in her turn : — He/d : the 
contract was not for an interest in land within 
8tat. Frauds, s. 4, & therefore need not bo in 
writing. 

Deft, plainly never meant to part with the 
possession or control over the dock, the contract 
is merely for the use of the dock in a certain way 
& on certain terms while remaining in their 
possession A under their control (Coleridge, C.J.). 

On the first question was it intended to create 
the relationship of landlord A tenant by this ; 


1665. To deal with property—Not Inconsistently 
with grant.] — A, being mtgee. in fee of cert^n 
lands B., the morlgor. entitled to the equitv 
of redemption by lease*. release, A. conveyed « 
B. released the lands to C. in fee who by the same 
instrument covenanted with & granted to B., 
that it should bo lawful for B., his heirs & assigns 
at all times to enter upon tlio lands to search A 
dig for coal & to take <te carry away tlie same to 
his & their own use : — Held : tiiis was only a 
licence A conveyed no interest in tlie soil so as to 
exclude C. & those claiming under him from getting 
coal there ; nor could it operate as an exception 
or reservation out of tlie ^ant in respect to B., 
who had not (he legal title in him at the time. — 
Ghetiiam r. WiLLiAMHON (1804), 4 East, 469 ; 
102 E. R. 910 ; sub nom. Chketham v. Widjam- 
BON, 1 8mith, K. B. 278. 

AnnotaiionH H. r. Tmut- & Mersey Canal (1825), 6 

Dow. & Ry. K. B. 47. EMd. D(k> v. Wood 
B. & Aid. 724 ; DeniHon r. Holliday (1867), 1 H. A N. 
631 ; iKHsr. Htovenson (1858), K. B. A E. M2 ; BuUicrland 
r. Hca(h^!ot 4 ^, [1892] 1 Ch. 475. tfentd. GilberUoii t?. 
Richards (1859), 5 II. A N. 277. 

1000. .]"-By a diHid dated Sept. 29. 

1854, E. demised to C. a certain firebrick manu- 
factory, A by the same deed he granted to C. 
power to dig fireclay from under certain lands 
therein described, the terms of the demise A 
licence being twenty -one years from Apr. 6, 1864. 
By a deed dated Aug. 31, 1862, R. demised to B. 
all the coal minces A seams of coal, “ A also all the 
mines, seams, veins, or beds of ironstone A fireclay 
found in connection with such coal seams as ate 
workable as coal scams,** under the same lands 
as those to wliich C.’s licence applied, for the term 
of forty-two years from Nov. 22, 1868 ; — Held : 
as O.’s licence was not an exclusive licence, the 
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imt. To deal with propeHy—Not 
ineonsAdenity with yrant .] — Uoenoe is 


not excJuHitre, but Is subject to the 
Implied reservation that the land- 
oivner shall be liable to use his land to 
the best advantage, provided be does 


not Improperly disturb the work which 
the lloencee Is carrying on. — Quinlav 
V. Gray (1907), 27 N. Z. L. K. 650.— 

N.Z. 
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Sect, 4. — Rights of grantor. Sect, 6 ; Svb-secU, 1 
& 2.] 

licencor had still a right to deal with the pro- 
perty comprised in that licence in any matter not 
inconsistent therewith. — Carr v, Benson (1868), 
8 Ch. App. 524 ; 18 L. T. 606 ; 16 W. R. 744, 
L. JJ. 

Annotation : — Refd. Sutherland r. Hoathoote, [1802] 1 Ch. 

475. 

1667. .] — G. & T., pltf.’s predecessors 

in title, having general power of revocation & new 
appointment over lands of which they were 
respectively tenant for life in possession & tenant 
for life in remainder, by a deed of exchange in 
1783 appointed & granted the lands to deft.’s 
predecessor in title in fee, saving & reserving 
nevertheless to G. & T., their heirs & assigns, full 
&> free liberty to get the coal & minerals which 
should be found within the lands. The minerals 
were never worked under this reservation by pltf. 
or his predecessors in title. In 1866 the then 
owner of the lands demised the coal under part 
of them to persons whose interest became vested 
in defts. A. & B. ; & in 1877 deft. H., who had 
succeeded to the ownership of tlie lands, demised 
the coal under another part to pltf. Home years 
after this pltf. first became aware of the reserva- 
tion in the deed of 1783, & brought his action to 
establish his right to the minerals, to restrain 
defts. from working them, & to liave the lease of 
1877 rectified or set aside : — Held : the reservation 
in the deed of 1783 did not operate as an exception 
of iho minerals, but only as a grant by defts.* 
predecessor in title of a right to work them ; there 
was nothing to show that this right was t-o be 
exclusive ; &, therefore, it did not prevent the 
landowner from working them, provided he did 
not disturb the grantee in any working which the 
grantee was carrying on ; & defts., therefore, had 
not infringed pltf. *8 rights. — S utheuiand (Duke) 
V, Heathcote, ri8021 1 Ch. 475; 61 L. J. Ch. 
248 ; 66 L. T. 210 ; 8 T, L. R. 272 ; 30 Sol. Jo. 
231, C. A. 

Annotation: — Mentd. Fitzharrtinfro v. Purcell, [1908] 2 Ch. 

139. 

1668. .] — Where by mutual agree- 

ment between applt. railway co. & resp. telegraph 
CO. the latter was exclusively entitled to erect & 
work lines on tlu^ property of the former for the 
purposes of its own business & bound to furnish 
for the u.se of tlio former a special wire for the 
purposes of tlie railway as it existed at the date 
of the contract : — HM : resps.* exclusive right 
for the purposes of its own business did not exclude 
the railway co. from erecting & working telegraph 
lines on its owm j)roporty for the purposes of its 
railway business. — Reid" Newfoundland Co. v, 
Anglo American Telegraph Co., [1910] A. C. 
600 ; 80 L. J. P. C, 20 ; 103 L. T. 145 ; 26 T. I.. R. 
014, P. C. 


Sect. 5.— REVOCATION. 

Sub -SECT. 1. — In General. 

1669. General rule — Licence revocable.] — W ^ebb 
V. Paternoster (1619), 2 Roll. Rep. 143, 152; 
Palm. 71 ; Poph. 151 ; 81 E. R. 713, 719. 
Annotations : — Conid. Wood v. Lake (1751), Say. 3 ; Winter 
tj, Brockwell (1807), 8 Ea«t, 308 ; Taylerv. Waters (1816), 
7 Taunt. 374 ; Llaxlns v, Inite (1831), 7 Blnsr. 682 ; Wallis 
V, Harrison (1838). 4 M. & W. 538: WUllams v, Morris 
(1841), 8 M. & W. 488 ; Wood r. Leadbltter (1845), 13 


M. & W. 83^ TapUn v. Plorenoo (1851), 20 L. J. C. P. 

137. Held. Hewllns v, 8hippam (1826), 5 B. dc C. 221 ; 

Welsh V, Rose (1830), 6 Bing. 638 ; Jones v, TankervlUe, 

[1909] 2 Ch. 440. MenidTPomfret v. ^croft (1669), 2 

Keb. 569 ; Craven v. Hanley (1736), 2 Com. 548 ; K. v. 

Cotton (1751), Park. 112. 

1670. .] — Liggins V. Inge, No. 1680, 

post, 

1671. .] — person who was working 

mines under a licence to do so which gave him no 
interest in the land, on being served with a 
declaration in ejectment, applied to the ct. to stay 
the proceedings, but was refused. — Dob d. Johns 
V. Roe (1837), Will. WoU. & Dav. 66 ; 1 Jur. 151. 

1672. .] — Wood v, Leadbitter, No. 


1708, post, 

1672a. .] — A parol agreement by which 

a person is authorised to enter on premises, cannot 
make the licence to enter irrevocable. — T aplin v, 
Florence (1851), 10 C. B. 744; 20 L. J. C.P. 137 ; 
17 L. T. O. 8. 63 ; 15 Jur. 402 ; 138 E. R. 294. 

Annotations: — Reid. Campanarl v. Woodbum (1854), 15 C. B. 
400; Hurst v. Picture Theatres, [1915] 1 K. B. 1. 

1673. .] — Williams v, Jones, No. 

1632, ayite. 

1674. .] — Melt.or V, Watkins, No. 

1686, post, 

1675. .] — Pltf. & deft, agreed orally 

that deft, should let his wall to pltf., for bill- 
posting, at £2 10s. a year, pltf. to erect a hoarding, 
on which the bills were to be posted. Pltf. 
erected the hoarding, posted bills, &> made several 
payments. Deft, gave notice to pltf. that the 
hoarding must be removed, & nearly a month 
later deft, took it down. In an action to recover 
damages for breach of contract : — Held : although 
the permission to post bills was a licence, & there- 
fore, not being by deed, was revocable, the action 
was maintainable for breach of contract, & there- 
fore pltf. was wrongly nonsuited. — Kebrison v. 
Smith, [1897] 2 Q. B. 445 ; 66 L. J. Q. B. 762 ; 
77 L. T. 344. 

Annotation: — Consd. Hurst v. Picture Theatres, [1915] 1 


K. B. 1. 


1670. 


-Edwards v, Summerton, 
-W’'ii.soN V, Tavener, No. 


[1899] W. N. 120. 

1677. .]- 

1693, post. 

See, alsOf No. 1657, ante, 

1678. Exception to rule — Licence executed.] — 

Webb v. Paternoster (1619), 2 Roll. Rep. 143, 
152 ; Palm. 71 ; 81 E. R. 713, 719. 

Annotations ; — CoDld. Winter v. Brockwell (1807), 8 East, 
308. Polld. LiOTrtns r. Ingre (1831), 7 Binir 682. Diitd. 
Wallis V. Harrison (1838), 4 M. & W. 538.^Md. Wood v. 
Lake (1751), Say. 3 ; Tayler r. Waters (1816), 7 Taunt. 
374 ; HewUns V. ShJppam (1826), 5 B. & C. 221 : WllJlams 
V. MoiTis (1841), 8 M. & W. 488 ; Wood v. Leadbltter 
(1845), 13 M. & W. 838 ; Taplin v. Florence (1851), 20 
L. J. C. P. 137. Hentd. Pomfret tJ. Ricroft (1669), 2 
Keb. 569 ; Craven v. Hanley (1736), 2 Com. 548 ; R, v. 
Cotton (1751), Park. 112 ; Welsh tJ. Rose (1830), 6 Bln®. 
638 ; Jones v. TankervlUe, [1909] 2 Ch. 440. 


1679, Expenses incurred by iicencee.] 

— ^A parol licence to put a skvlight over deft.’s 
ai'ea, which impeded the light h air from coming 
to pltf.’s dwelling-house through a window, 
cannot be recalled at pleasure, after it has been 
executed at deft.’s expense ; at least, not without 
tendering the expenses he had been put to ; & 
therefore no action lies as for a privato nuisance, 
in stopping the light & air, etc., & communicating 
a stench from deft.’s premises to pltf.’s house by 
means of such skylight. — ^Winter v, Brockwell 
(1807), 8 East, 308 ; 103 E. R. 860. 

Annotations .‘—Conid. Tayler t>. Waters (1817). 7 Taunt. 

374 ; Hewllns v, Hhippam (1826), 5 B. C. 221. ApU. 


Old. 23.— CAN. 

1669 il. .J — ^Mucklbston e. 

Smith (1867), 17 C. P. 401.— CAN, 


1669 111. .] — Smito r. 

Howth (Eabi.) (1859), 10 1. C. L. R. 
126. — IR. 
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IJgKilUi V. Inge (1831). 7 Bing. 682. Gonad. Pllxnmer «. 
Wellington Ciorpn. (1884). 9 App. Oas. 699 : Aldln v. 


TTOIUUICWU 

Latimer Oiark, Mnlrhead. 


U99 . -aimil V. 

2 Oh. 437. Bdd. 


Harvey v. Beynolde (182s), P. 141 ; booker 

Oowoet (1834)e 1 Or. M. 8c R. 418 : Wallis v. Harrison 
(1838)^ M. « W. 638 ; Wood v, Leadbltter (1846X 13 
M. 8c W. 838 ; Perry v, Fltehowe (1846), 8 Q. B. 767 ; 
Davlee v, MarshaU (1861), 10 O. B. N. S. 697. Mentd. 
Klobardson v. Langridge (1811), 4 Taunt. 128 : Wood v. 
Manley (1839), 3 Jur. 1028. 

1680. .] — ^Pltf.’s father, by oral 

licence, permitted defts. to lower the bank of a 
river, & make a weir above pltf.'s mill, whereby 
less water then before flowed to pltf.*s mill : — 
Held : pltf. conld not sue defts. for continuing the 
weir. 

Suppose A. authorises B. by express licence to 
build a house on B.’s own land, close adjoining 
to some of the windows of A.’s house, so as to 
intercept part of the light ; could he afterwards 
compel B. to pull the horse down again, simply 
by giving notice that he countermanded the 
licence ? Still further this is not a licence to do 
acts which consist in repetition, as to walk in a 
park, to use a carri^e way, to flsh in the waters 
of another, or the like : which licence if counter- 
manded the party is but in the same situation 
as he was before it was granted ; but this is a 
licence to construct a work, which is attended with 
expense to the party using the licence ; so that 
after the same is countermanded the party to 
whom it was granted may sustain a heavy loss. 
It is a licence to do something that, in its own 
nature, seems intended to be permanent & 
continuing (Tindal, C.J.). — Liggins v. Ingh 
(1831), 7 Bing. 682 ; 6 Moo. & P. 712 ; 9 L. J. O. 8. 
C. P.202; 131E. R. 263. 

Annotations : — Oonfd. Pllmmer v, Wellington 0>rpu. (1884), 
9 App. Clafi. 699. Brid^ v. Blanohara (1834), 1 

Ad. « Kl. 636 ; Cooker v. Oowper (1834). 6 1^. 103 ; 
Wood e. Leadbltter (1846), 13 M. & W. 838 ; Davies v. 
MarshaU (1861), 10 O. B. N. 8. 697 ; Mellor v. Watkins 
(1874), L. K. 9 Q. B. 400. Mentd. Mason v. Hill a833), 
6 B. & Ad. 1 ; R. v. Ghorley (1848), 12 Q. B. 616 ; Whaley 
V, Laing (1857), 26 L. J. Ex. 327 ; Chasemore e. Rlchar^ 


1081 , ,] — Upon the whole I think 

the plea does allege that pltf. so conducted himself 
as to induce deft, to believe that he had given his 
consent to the alterations she was making, & to 
induce her to lay out money upon the faith of 
such consent. If so, pltf. clearly has no right after- 
wards to withdraw lus consent &> bring an action. 
I think the plea is a good equitable plea (Erle, 
C.J.). — Davies v, Marshall (1861), 10 C. B. N. S. 
697 ; 31 L. JT. O. P. 61 ; 4 L. T. 681 ; 7 Jur. N. S. 
1247 ; 9 W. R. 866 ; 142 E. R. 627. „ ^ 

Annotations : — Jones v. Tapllng (1862), 11 C. B. N. 8. 

283. Mentd. Allen v, Seckham (1879), 11 Ch. D. 790 ; 

Osborne v. Bradley, 11903] 2 Ch. 446. 

See, also. Basements, Vol. XIX., p. 28, Nos. 126 

1^2. Licence granted by sale of ticket — 

Arbitrary revocation during performance.] — The 

purchaser of a ticket for a seat at a theatre or 
other similar entertahoment has a right to stay & 
witness the whole of the performance, provided 
that he behaves properly Jc complies with the rul^ 
of the management. The licence granted by the 
sale of the ticket includes a contract not to revoke 
the licence arbitrarily during the jierformance. 
Where therefore pltf., who had piirchased a ticket 
for a seat at a cmema show, was forcibly turned 
out of hi« seat by the direction of the man ager, 
who was acting under a mistaken belief that pltf. 
had not paid for seat • — Held : in an action for 
assault & imprisonment pltf. was entitled to 
recover substantiid damages. — ^H itbst v, l^c^rcr^ 
Thsatkbs, l/n>., [1915] 1 K. B. 1 ; 83 D. J. K. B. 

J. — ^VOL. 


iff A ; 80 T. L. R. 642 ; 68 Sol. Ja 

7oB, U. A. 

Annotations : — Oonid. Joel r. International Clrous 8c Ohrtst- 
Pair >1920), 124 L. T. 469. Betd. Oox e. Ooulaon, 
2 K. B. 177 ; Brltleb Actors Film Co. v, Glover, 
11918] 1 K. B. 299 ; Said v. Butt, [1920] 3 K. B, 497. 

1683. Payment In return for lioenoe.] — 

J OEL V, International Circus & Christmas 
Pair, No. 1627, ante* 

Compare No, 1708, post* 

Licence coupled with grant of interest.] — 

See Sub-sect. 3, post* 

1684. Licence to place goods on land — For 
reasonable time — What Is reasonable time.] — 

Webb v* Paternoster (1619), 2 Roll. Rep. 143, 
152 ; Godb. 282 ; Palm. 71 ; Poph. 161 ; 81 
E. R. 713, 719; sub nom* Plusimeu v, Webb, 
Noy, 98. 

Annotatiems : — Oonfd. Craven v. Hanley (1736), 2 Com. 
648 : Tayler e. Waters (1816), 7 Taunt. 374 ; Wood v, 
Leadbltter (1846). 13 M. & W. 838. Bold. Pomfret v. 
Rloroft (1669), 2 Keb. 669 ; Wood v. Lake (1761), Say. 3 ; 
HowUns V. Shippam(1826), 5 B. 0. 221 ; Welsh v. Hose 
(1830), 6 Bing. 638. Mentd. H. t>. Cotton (1761). Park. 
il2 ; Winter v. Brookwell (1807), 8 East, 308 ; LiggluB 
V. luge (^1831), 7 Blug. 682 ; Wallis v. Harrison (1838), 
4 M. & W. 638 ; Williams v. Morris (1841), 8 M. & W. 488 ; 
Taplin V. Florence (1851), 20 L. J, C. P. 137 ; Jones v. 
Tankervllle, 11909] 2 Ch. 440. 

1685. Reasonable time for removal.] — 

Where it is part of the terms of a tenancy created 
by parol that the tenant shall bo allowed to place 
goods on land not compiised within the letting, 
the tenant, who has acted upon such licence, 
though the same was not by (feed, & was after- 
wards revoked by the determination of the tenancy, 
has a right to go & remove the goods ho has so 
placed there, Sc is entitled to have a reasonable 
time to do so. — Cornish v, Stubbs (1870), L. R. 
5 C. P. 334 ; 39 L. J. C. P. 202 ; 22 L. T. 21 ; 18 
W. R. 647. 

AnTwfaifotM Apld. Mellor r. Watkins (1874), L. U. 0 Q. B. 
400. Be!d. Hurst v. Picture Thoatros, I191AJ 1 K. ii. 1. 
Mentd. Smith v. Kgginton (1874), 30 L. T. 621 ; Man- 
chesh'r Brewery Co. v. Coombs, 11001] 2 Ch. 608 ; Wedd 
tj. Porter (1015), 113 L. T. 810. 

1666. .] — Although a licence to place 

articles on the {)i'operty of another may bo 
revocable at any moment, the Jicenceo is entitled 
to notice of the revocation A to a reasonable time 
for the removal of the articles. —Mellor r. 
Watkins (1874), L. K. 9 Q. B. 400; 23 W. R. 
56. 

Annotations: — Contd. Aldln v. Latimer Clark, Mufrlioad, 
11804] 2 Ch. 437. Mentd. David t^. Habln, (18931 1 Ch. 
623 ; Parker v. Jones, (1010) 2 K. B. 32 ; WukoH 
Spooner, [1011] 2 K. B. 473. 


Hub-bect. 2.- -How KpFEtrrED. 

1687. Transfer of Interest in subject-matter.] — 
Webb v. Paternoster (1619), Poph. 161 ; Oodb. 
282 ; Palm. 71 ; 2 Roll. Rep. 143, 162 ; 79 B. R. 
1260 ; svJb nom. PLUMMER v* Webb, Noy, 98. 
ArmotatUms : — Beld. Pomfret v. Ricroft (1660), 2 Keb. 669 ; 
eVaven v* Hanlqy (1736), 2 Com. 548 ; Wood v. Lake 
(1761), Say. 3 ; Winter v. BrookwalJ (1807), 8 East, 308 ; 
Taylor v. Waters (1816), 7 Taunt. 374 ; Hewliiu v, 
Shippam (1826), 5 B. A C. 221 ; Liggins v. Inge (1831), 7 
BlS: M2 ; wiuls V. Harrison (IMS), 4 M. A W. 638 ; 

V. Leadbltter (1846), 13 M. 8c W. 838 : Taplin v. 
Florence (I851).20 l4. 3.C.V. 137; Jono»o. TankorvUlo, 
[1909] 2 440. Mentd. R. v. Cotton (1761). Park. 112 ; 

Welsh V. Romo 11830), 6 Bing. 638 ; Williams v, Morris 
(1841), 8M. AW. 48A 

1090 , ,] — If A. mnts a licence to B. to 

erect a shed, but before it is erected leases the land 
to C. The licence is revoked. — Aylet v. Hut- 
chins (1672), 3 Keb. 40 ; 84 B. U. 683. 

1689. .] — Doe d, Hanley v* Wood, No. 

1707, post* 

j[ 090 , .] — Pltfs. liaving been allowed to 

form a watercourse on P.'s land, P. subsequently 

L L 
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Sect* 6« — Revocation : Sub-sects, 2, 3 <fe 4. Bed. 6.] 

leased part of the land to deft., who thereupon 
gave notice to pltfs. to discontinue the water- 
course over the land leased to him. The flow of 
water being wrongfully continued, & it bei^ 
necessary to enter upon the land of L. to stop it, 
deft, entered L.’s land, & there damned up the 
water, so that it was penned back & flooded pltfs/ 
land ; — Held : the lease was a revocation of the 
licence, & the fact that deft, might have stopped 
the water at another point on L.’sland, so that 
less damage would have been done to pltfs., did 
not give them any cause of action, as the nuisance 
could not have been abated at the latter point 
without doing damage to the land of L. — Boberts 
V. Kobe (1866), L. R. 1 Exch. 82 ; 4 H- & O. 103 ; 
36 L. J. Ex. 62 ; 13 L. T. 471 ; 30 J. P. 6 ; 12 
Jut. N. S. 78 ; 14 W. B. 226, Ex. Oh. 

1691* •] — A licence is determined by an 

assignment of the subject matter in respect of 
which the privilege is to be enjoyed. 

By lease not under seal, B. & 0., trustees 
on behalf of themselves & the other proprietors 
of a theatre, demised it to S. for three years, 
reserving to themselves & the other proprietors 
free liberty of admission to the theatre. S., by 
lease not under seal, let the theatre to pitf. for 
two nights, subject to the terms on which he 
held the theatre : — Held : the licence was deter- 
mmed, & an action of trespass might bo main- 
tained by pltf. against deft., a proprietor, who 
entered the theatre during his tenancy. — Coleman 
w. Foster (1856), 1 H. & N. 37 ; 4 W. R. 489 ; 166 
E. B. 1108. 

Notice.] — See Sub-sect. 8, post. 


Sub-sect. 3. — Notice of Revocation. 

1692. Necessity for — Licence to place goods on 
land.] — Mei^lor v. Watkins, No. 1686, ante. 

1093 , Licence to use premises for adver- 

tising purposes.] — By an agreement in writing 
deft, agreed to let pltf. erect a hoarding upon the 
forecourt of a cottage & to allow him the use of a 
gable end for a bill-posting station at a yearly 
rent payable on the usual quartt^r-days from the 
then ensuing quarter-day : — Held : this was not 
a tenancy from year to year, but a licence revocable 
at will on reasonable notice, & a quarter’s notice 
terminating at the end of a year of the currency ot 
the agreement was a reasonable notice. — Wilson 
V. Tavener, [1901] 1 Ch. 678 , 70 L. J. Ch. 263 ; 
81 L. T. 48. 

Annotation : — Distd* Khig r. David Allon, BlUpostlng, [1916] 

2 A. C. 54. 

1694. Licence to erect ventilators on de- 

mised premises — Ventilators obstructed without 
notice.] — The lessee, after the date of the lease, 
with the les. or’s permission, but at his own cost, 
constructed certain ventilators in the walls of a 
building demised by the lessee. The lessee gave 
no con^deratiou for such permission & no deed 
was executed giving him the right to use the 
ventilators. The ventilators were obstructed by 
buildings erected upon adjoining property by 
assigns of the lessor : — Held : the uoence being 
revocable, the lessee was not entitled to an in- 
junction ; but, in the absence of reasonable notice 
of revocation, he was entitled to an inquiry as to 
damages in re8X>6ct of the ventilators having been 


obstructed without such notice . — Auym v, 
Latimer Clark, Muirheap A Co., [1894] 2 Ch. 
437 ; 63 L. J. Ch. 601 ; 71 L. T. 119 ; 42 W. B. 
663 ; 10 T. L. B. 462 ; 38 Sol. Jo. 468 ; 8 B. 
862. 


Annotations : — ^Mentd. Tebb v. Cave, [1900] 1 Oh. 642 : 

Betts V. Piokfords, [1906] 2 Oh. 87 ; Cable v. Bryant. 

[1908] 1 Ch. 269 ; Browne r. Flower, [1911] 1 Ch. 219; 

Manner v. Jumbil (Nigeria) Tin Areas, [1921] 1 Ch. 200. 

1695. What amounts to reasonable notloe.] — 
Wilson v. Tavener, No. 1693, ante. 

1696. .] — A verbal notice to determine a 

right to shoot pheasants, enjoyed from year to 
year at an annual payment, was given early in 
Mar. for Mar. 25, bei^ the end of the current 
year ; — Held : the notice was reasonable. — Lowe 
V. Adams, [1901] 2 Ch. 698 ; 70 L. J. Ch. 783 ; 85 
L. T. 195 ; 60 W. R. 37 ; 17 T. L. R. 763. 
Annoiaticyris : — ^Refd. Jones v. Tankerville, [1909] 2 Ch. 440 ; 

Hurbt V. Picture Theatres, 11915] 1 K. B. 1. 


Hub-sect. 4. — Revocation involving Breach op 
Contract. 

1697. Licencor liable in damages.] — Smart v. 
Jones, No. 1662, ante. 

1698. .] — Aldin V. Latimer Clark, Muir- 

head & Co., No. 1694, ante. 

1699. ,] — Kerrison v. Smith, No. 1675, 

ante. 

1700. .] — Applt. agreed with resps. to 

allow them to affix bills, advertisements, tfc posters 
to the flank wall of a building to be erected on 
property of which he was the owner for a period 
of four years, at an agreed rent. He afterwards 
let the property to a third person. The agree- 
ment was not referred to in the lease, & no assign- 
ment of the interest of applt. in it was made to 
the lessee. The lessee refused to allow resps. to 
post their bills & advertisements upon the budd- 
ing ; — Held : the agreement created no estate or 
interest in the land, nor an easement to which the 
land was subject, but was only a licence for a 
certain time, creating a personal obligation on the 
part of the licencor, & that he was liable in damages 
for the breach of it. — King v. David Allen & 
Sons, Billposting, Ltd., [1916] 2 A. C. 64 ; 85 
L. J. P. C. 229 ; 114 L. T. 762, H. L. 

Compare No. 1693, ante. 


Sect. 6.~^UCENCE COUPLED WITH GRANT OF 
INTEREST. 

1701. What amounts to grant of Interest — 
Licence to use premises.] — ^Anon. (1705), No. 1695, 
ante. 

1702. Licence to search ds get minerals.] — 

Doe d. Hanley v. Wood, No. 1707, post. 

1703. .] — Muskett v. Hill, No. 1709, 

post. 

Compare No. 1671, ante. 

1704. Pretended grant of something in- 

capable of being granted.] — Wood v. Lbadbitter, 
No. 1708, post. 

1705 . Licence to adjoining owner to enter 

premises — ^To build up windows erected by owner — 
under licence from adjoining owner.] - hSmuth v. 
COLBOURNE, [1914] 2 Oh. 633 ; 84 L. J. Ch. 112 ; 
111 L. T. 927 ; 68 SoL Jo. 783, C. A. 


PART Vt. lEOT. 6, 5UB-8SCT. 8. 

h. Necessity for — licence to en- 
croach on property.} — Kbys v. Guy 


(1875), 86 U. O. R. 856.— CAN. 

PART VI. SECT. 6. 
k. Licence to farm fusrcest 


crop ^] — Gabdnbk V . Staples (1915), 
80 W. L. R. 850 ; 8 W. W. U. 897 ; 8 
Saak. L. H. 149.— CAN. 
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Part VI. — ^Licence. 


1706. WiMttier revocable.] — Qu. : whether, if a 
licence is granted to a man to use my ground or 
my yard, he thereby has an interest in it ; so that 
the licence is not revocable, but it amounts to a 
lease at will. — Anon. (1705), 11 Mod. Rep. 42 ; 
88 E. R. 871. 


1707. .] — (1) The owner of the fee granted 

to A., his partners, fellow-adventurers, etc., free 
liberty to dig for tin & all other metals, throughout 
certain lands therein described, & to raise, make 
merchantable, So dispose of the same to their own 
use ; & to make e^ts, etc., necessary for the 
exercise of that liberty, together with the use of 
all waters & watercourses, excepting to the grantor 
liberty for driving any new adit within the lands 
thereby granted & to convey any watercourse 
over the premises granted, habendum for twenty- 
one years ; covenant by the grantee to pay one- 
eighth share of all ore te the ^antor, & all rates, 
taxes, etc., & to work effectually the mines during 
the term ; & then, in failure of the performance 
of any of the covenants, a right to re-entry was 
reserved to the grantor : — Held : this deed did 
not amount to a lease, but contained a mere 
licence to dig & search for minerals, &; the grantee 
could not maintain an ejectment for mines lying 
within the limits of the set, but not connected with 
the workings of the grantee. 

Instead, therefore, of parting with, or granting, 
or demising all the several ores, metals, or minerals, 
that were then existing within the land, its words 
import a grant of such parts thereof only as should, 
upon the licence & power given to search & get, 
be found within the described limits, which is 
nothing more than the grant of a licence, to search 
& get (irrevocable, indeed, on account of its 
carrying an interest) with a grant of such of the 
ore only as should be found & got, the grantor 
parting with no estate or interest in the rest 
(Abbott, C.J.). 

(2) The grantee commenced working the mines, 
but after soiq^ time discontinued, not being pre- 
vented by the want of water, or any other inevit- 
able accident. The grantor, after some lapse of 
time, verbally authorised other persons dig 
for ore throughout part of the land described in 
the deed, & met those persons on part of the land, 
& pointed out the boimdaries within which they 
were to exercise the liberty ; & himself subse- 
quently entered into a mining adventure with 
other persons, which was carried on within the 
limits described in the indenture &> afterwards, 
in consideration of the surrender of the first grant, 
Aj of certain payments, demised the premises to a 
lessee for twenty-one years ; A upon the execution 
of this lease, the original deed was delivered im, 
but there was no surrender in -writing: — Held: 
these acts amounted to a re-entry by the grantor, 
as unless referred to the exercise of that right, they 
would be acts of trespass by him. — Doe d. Hanley 

Wood (1819), 2 B. & Aid. 724 ; 100 E. R. 
529. 


AmuMUms i — Aa to (1) IHiftd. Jonee v. Reynold* (183^, 
4Ad.&Ba.806. Coil*d.Mtiskettf>. HUl (1839), J Bing. N.C. 
6D4 ; Martyn v. WiUlams (1867), 1 H. & N. 817. 
bow Moor Oo. V. Stanley Coal <-Jo. (1870), 34 L. T. 180. 
SeUL R. e, Trent Sc Mersey Oanal Oo. (1825), 3 L. J. O. 8. 
K. B. 140: Vloe e. Thomas (1842), 4 T. A C. Ex. 638 ; 
Roffers o. Bienton (1847), 10 Q. B. 26 ; Stroud (1849), 
8 0. B. 602 ; Watson r. Spratley (1864), 10 Kimju 222 ; 
Lee o. Stevenson (1858), E, B. Sc B. 512 ; Griffith v. 
JenUns (1864). 8 New Rep. 489 ; Roads v. Trmnpjnfton 
Ovemeers (1870), L. R. 6 Q. B. 56 ; Sntherla^ e. Heath; 
oote, [18921 1 Oh. 476. GenaraUy. Mmid^Prenden^ 
V. Tnrton (1841), 11 L. J. Oh. 22 ; Holmes v. Powell (1856), 
8 De Q. M. A O. 672. 

1708. Parol Ueenee.] — A right to come & 

r^Dousdn for a cetrtain time on the land of another 
can be granted only by deed ; A a parol licence 


to do so, though money be paid for it, is revocable 
at any time, & without paying back the money. 

To an action of trespass for assault & false im- 
prisonment, deft, pleaded, that, at the time of the 
supposed trespass, pltf. was in a close of E., A that 
deft., as the servant of B., & by his command, 
molliier manua impoauit on pltf, to remove him 
from the close, which was the trespass complained 
of. Pltf. repUed, that he was in the close by the 
leave & licence of E. ; which was traversed by the 
rejoinder. The evidence was, that E. was siow^ard 
of the Doncaster race« ; that tickets of admission 
to the grand stand were issued, with his sanction, 
& sold for a guinea each, entitling the holders to 
come into the stand, & the inclosure round it, 
during the races ; that pltf. bought one of the 
tickets, & was in the inclosure during the races ; 
that deft, by the order of E., desired him to leave 
it, &, on his refusing to do so, deft., after a reason- 
able time had elapsed for his quitting it, put him 
out, using no unnecessary violence, but not i*etuni- 
ing the guinea : — Held : on this evidence the jury 
were properly directed to find the issue for the 

A Ucence under seal is as rovocalile as if it had 
been only made by parol ; A a licence by parol, 
coupled with a grant, is as irrevocable os if it had 
been made by deed, provided the grant is one 
which can be made by deed. Hut a licence by 
parol, coupled with souietliing incapable of being 
granted, is a mere licence, for it is not incident 
to a valid grant (Alderhon, B.).— VVood r. 
Leadbittkr (1815), El M. <to VV. 8:'»8 ; H L. 

Ifil ; 4 L. T. O. S. 43d ; 9 d. P. 312 ; 9 Jur. 187 ; 
163 E. R. 361. 

AnnotcUiona AdaiuH tj. (1850) 15 g. B. 

284 Comd. JtoJToy v, HomUM’Hon, (1851), 17 g. li. o74 , 
Taplln V. Kloronoe (1851), 10 E. B. 
laco (1859), John. 333 : Cornlwh r. 

C. P. 334. Distd. Vaiiifhan if ^8?* 

15 Conid. MoManuH v. Oooko (1887), 35 LU. o. i>oi , 
iVArri Ijlvfy*i 3 v (1887). 5 It. P. 102 1 AUllii V, Liitliiior 

*iDbtd.*1?o“wonz..:: 

[1901l’2 Ch. .'i98 : SviiotlKir It'ood v. ^odW/Jw 1. iilllll 
iP".aw3.avlng' r«anl v. J 'O 


Cloaid. jon»*H r. TanUorvlUe, 
. Pl<?( urc Tlioatmi, 
Br4fhU>«, Lowe* 
4 Itv. A i^’an. 09; llowlttv. 
f Kxoh. 77 ; bright r. fijtaverl * 



ISw. 

Totoapli Oo. .. Balford Ovonaww (IHS9). » . 

fl892] 1 Q. B. 208 ; L. O. 0. v. Dunoas, ijwutj jr. x. 

1709. Whether eeslgnable.] — A licence to oearoh 
for & raise metals, A. also to carry them away A 
convert them to the licencoe’s own passes an 
interest which is capable of being 

A dispensation LV.T^hich 



Scott. 865 : 9 U J. C. P. 201 ; 132 E R. 1287 

Armdatkmt S H 

STflSMli Q ‘li 

(1896) 2 Q. B. WeeUm t>. Woodcock 

1 Sedgwick «. Abeam (187»). 4# L. J. 

Q. B. SSI. 
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Sect* 6 . — Licence coupled toUh grant of interest. 
Sect. 7 ; S%jd)-seci8* 1 2, jI* dr B*] 

1710. Covenant running with subject-matter of 
grant — Whether passing on assignment.] — A 

mining licence was granted by deed to three 
persons as joint tenants, & the licences covenanted 
jointly & severally to pay compensation in respect 
of damage to the surface. Two out of the three 
licencees assigned over. Damage havii^ been 
done : — Held : the covenant was one running with 
the subject-matter of the grant, & the assignee 
from the two licencees was liable under the 
covenant for the whole compensation due to the 
grantor. — Norval v. Pascoe (1864), 4 New Rep. 
300 ; 34 L. J. Ch. 82 ; 10 L. T. 809 ; 28 J. P. 648 ; 
10 Jut. N. S. 792 ; 12 W. R. 973. 

Annotations : — ApU. United Dalriee v. Public Trustee, [1923] 
1 K. B. 469. Reid. Hastings e. N. E. Ry^ [1898] 2 Cb. 
674 ; Hubbard v. Weldon (1909), 26 T. L. R. 366. 


Sect. 7.~-L0DGINGS, FURNISHED HOUSES, ETC 

SuB-BECT. 1 . — In General. 


1711. Lodger — How relationship created — Occu- 
pation of separate portion of house — Landlord re- 
taining control of outer door.] — The question is, 
whether the occupiers of each of these tenements 
or the lessors are ratable in respect of the whole of 
any one of these blocks. The question in these 
cases of course always is whether there is an 
occupation of a distinct & separate tenement by a 
person who inhabits a portion of a house or 
building, or whether he is merely an inmate 
under the landlord. It is necessary to establish 
some ciiterion, & it is not always, perhaps, very 
easy to find one ; but the one which has been 
adopted in such cases, & which is, perhaps, the 
most convenient & the only one, is, whether the 
landlord retains the control of the outer door, & 
has shown by his retaining the control of the outer 
door that he has the control of the whole of the 
premises ; so that, although he may be liable to 
an action upon the breach of his contract to allow 
the tenant to occupy a portion of the premises 
so let to the tenant, yet the tenant could not 
maintain trespass against the landlord, because the 
landlord has retained in himself the dominion & 
control over the whole of tlie house. I think the 


possession of the street door may be taken as a 
criterion, because it is only by the landlord opening 
^ shutting the street door, or allowing it to be 
opened & shut for the in^ess & egress of the 
tenant, that the tenant can nave the enjoyment of 
the premises (Cockburn, C.J.). — R. v. St. 
George’s Union (1871), L. R. 7 Q. B, 90; 41 
L. J. M. 0. 30 ; 36 J. P. 650 ; 20 W. R. 179 ; eub 
nom. Mutual Tontine Westminster Chambers 


Assocn., Ltd. v. St. George’s Union Assessment 
CoBiRS., 26 L. T. 696. 

L. & N. W. Ry. v. Buokmaster (1876), 
L. R. 10 Q. B. 444 ; A.-G. v. Mutual Tontine Westminster 
Chambers Assoon. (1876), 1 Ex. D. 469 : Smith v, Lam- 
beth Aasmt. Com. (1882), 9 Q. B. D. 686 ; Saunders v. 
St. Mary, Lambeth (1891), Ryde, Rat. App, (1891-1893) 1. 

1712. Agreement for rent to 

Include attendance.”] — The tenant of a set of 
chambers in the Temple, let to each of two sub- 
tenants a room unfumii^od, of which the sub- 
tenant had the exclusive use, with the joint use of 
the vestibule, dc a key of the outer door, the tenant 
himself retaining one room for his own exclusive 
use & providing attendance, light, dt firing for the 
whole set. 


The position of the occupant very much resembes 
an occupation by a man as a licences or as a guest 


in an inn (Willbs, J.). — Smith v, Lancaster 
(1869), L. R. 6 C. P. 24fi ; 1 Hop. & Colt. 287 ; 
89 L. J. C. P. 83 ; 21 L. T. 492 ; 84 J. P. 22 ; 
18 W. R. 170. 

Annotation : — ^Refd. Thompson v. Ward, Ellis v. Burch (1871), 
L. R. 6 C. P. 327. 

1713, .] — Roads v. Trump- 

INGTON Overseers, No. 1640, ante. 

1714, ,] — Allan v. Liver- 

pool Overseers, Inman v* West Derby Union 
Assessment Committee & Kirkdalb Overseers, 
No. 1642, ante, 

1715 , Landlord retaining control 

of whole premises.] — Where the owner of a house 
takes in a person to reside in a part of it, though 
such person has the exclusive possession of the 
rooms appropriated to him, & the uncontrolled 
right of ingress & egress, yet, if the owner retains 
his character of master of the house, the individual 
so occupying a part of it, occupies it as a lodger 
only. . . . The question depends upon whether 
or not the owner of the house resides upon the 
premises, retaining his quality of master, & 
reserving to himself the general control & dominion 
over the whole. If he does, the inmate is a mere 
lodger (Maule, J.). — Toms v. Luckett (1847), 6 
C. B. 23 ; 2 Lut. Reg. Cas. 19 ; 17 1^. J. C. P. 27 ; 
10 L. T. O. S. 264 ; 12 J. P. 6 ; 11 Jur. 993 ; 136 
B. R. 781. 

Annotations : — ^Refd. (3ook r. Humber (1862). 11 C. B. N. S. 
33 ; Stamper v. Sunderland Overseers (1868), L. R. 3 
O. P. 388 ; Smith v. Lancaster (1869), L. R. 6 C. P. 246 ; 
Bradley r. Baylls, Morfeo v. Novls, Kirby v. Blffen (1881), 
8 Q. B. D. 196 ; Morton v. Palmer (1881), 51 L. J. Q. B. 
7 ; Ness v. Stephenson (1882), 9 Q. B. D. 246 ; Kent v. 
Fittall, [19061 1 K. B. 60; Doufirlas t>. Smith, [1907] 1 
K. B. 126. Mentd. Povmall v, Dawson (1851), 21 L. J. 
O. P. 14 ; Cuthbertson v. Butterworth (1868), L. R. 4 
C. P. 623 ; Pleroy v. Maclean (1870), L. R. 6 C. P. 252 ; 
Thompson r. Ward, Ellis v, Burch (1871), L. R. 6 C. P. 327. 


1716. .] — • R. V, St. 

George’s Union, No. 1711, ante, 

1717. Occupation not exclusive.] 

— There are many caees where two persons may, 
without impropriety, be said to occupy the same 
land, & the question has sometimes arisen which 
of them is ratable. Where a person already in 
possession has given to another possession of a 
part of his premises, if that possession be not 
exclusive he does not cease to be liable to the rate, 
nor does the other become so. A familiar illustra- 
tion of this occurs in the case of a landlord & his 
lodger. Both are, in a sense, in occupation, but 
the occupation of the landlord is paramoimt, that 
of the lodger subordinate (Lord Hi»SOHBLL,C.). — 
Holywell Union & Halkyn Parish v. Halkyn 
Drainage Co., [1895] A. C. 117 ; 64 L. J. M. C. 
113 ; 71 L. T. 818 ; 69 J. P. 666 ; 11 T. L. R. 
132 ; HR. 98, H. L. ; revsg, S. 0. sub nom. 
Halkyn District Mines Drainage Co. v, 
Holywell Union Assessment Committee & 
Halkyn Parish Overseers, Same v. Same 
Assessment Committee & Northop Parish 
Overseers (1893), 69 L. T. 706, C. A. 


Annotations : — ^Mentd. M. R. & L. v. Klngaton-upon-Hull 

Governor &, Grdus. (1896), 76 L. T. 127 ; Bootle Overse^ 
t?. Liverpool WarebouaingOo.. Bootle Overseers v, Webster 
(1901), 86 L. T. 46 ; Ystradyfodwir & Pontypridd Main 
^wen^ Board e. Newport (Mon.) Assmt. Com. (1900. 
70 L. T. K. B. 318 ; Percy e. HaU (1903), 88 L. T. 830 ; 
Mltobell V. Worksop Union Assmt. Com. (1904), 92 L. T. 
62 ; Swansea Union Assmt. Com. v. Swansea Harbour 
Trustees (1907), 97 L. T. 686 ; Wlnstanley e. North Man- 
chester Overseers, flSlOlA. C. 7 ; Young t>. Liverpool 
Assmt. Com., [19lil 2 K. B. 196 ; Margate ^rpn. v, 
Pettman (1912), 106 L. T. 104 ; Hvorpool Oorpn. «. 
Chorley Union As^t. CJom^ [1918) A. C. 197 ; 
ic CMdIfl Oorpn.. (1918J 2 K. B. 146 : Cleveland Bridge 
Sc Engineering Go. e. Darlington Union Assmt. Com. 
(1923), 21 lTo. R. 611 ; HaSney B. a v. Metr^Utan 
Asrium Board (1924), 181 L. T. 186; Book v. ^ 
[1926) 1 K. B. 526. 
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1718. Occupation ol rooms in resi- 

dential dull — club members.] — ^A. granted by 
deed to B. his heirs, exors., administrators, & 
asdgns, ^his ^ their lessees & sub-iessees or tenants, 
being occupiers of certain houses, &; their families 
& feiends, the right to enter & use an adjacent 
omamentd garden. A limited co., which was the 
owner of some A; the lessee of another of these 
houses, established in them a proprietary residential 
club for ladies. Under the ^es of the club 
bedrooms might be allotted to the members at a 
weekly rent, payable in advance, but subject to 
many restrictions as to user : — Held : the resident 
members, though occupiers of the houses, were 
occupiers as licencees of the co., & not as lessees, 
sub'lessees, or tenants, & they were not, therefore, 
entitled as of right to enter into & use the garden. 
— Kbith V , T^ntieth Century Club, Ltd. 
(1904), 73 L. J. Ch. 646 ; 90 L. T. 776 ; 52 W. R. 
564 ; 20 T. L. R. 462 ; 48 Sol. Jo. 458. 

See, also, Elections, Vol. XX., pp. 20-22, 
Nos. 120-127. 

1719. Who may create relationship — Tenant 

at will or on sufferance.] — ^A tenant at will or on 
sufferance can create between himself & a third 
party the relationship of landlord & lodger by 
letting part of the premises to such third party on 
a weekly tenancy so as to entitle his lodger to the 
benefit of Lodgers’ Goods Protection Act, 1871 
(c. 79). — ^Bensing V, Ramsay (1898), 62 J. P. 613 
14 T. L. R. 345, D. C. 

1720. Agreement to take lodgings — Whether 
agreement relating to Interest in land.] — An agree- 
ment to occupy lodgings at a yearly rent, payable 
in quarterly portions, the occupation to commence 
on a future day, is an agreement relating to an 
interest in land, within Stat. Frauds, s. 4. 
Inman v. Stamp (1816), 1 Stark. 12, N. P. 

Annotations : — ^FoUd. Edgre v. Strafford (1831), 1 Cr. & J. 

391. Distd. Wright v. Stavert (I860), 2 E. & E. 721. 
Refd. Bolton v. Tomlin (1836), 5 Ad. & El. 856. 

1721. ,] — (1) A contract to let furnished 

lodgings is a contract for an interest in land within 
Stat. Frauds, s. 4. 

(2) The effect of Stat. Frauds, ss. 1, 2, 4, so far 
as they apply to parol leases not exceeding three 
years, is, that the leases are valid & that whatever 
remedy can be had upon them in their character 
of leases may be resorted to, but they do not confer 
the right to sue the lessee for damages for not 
taking possession. — Edge v. Strafford (1831), 

1 Or. & J. 391 ; 1 Tyr. 295 ; 9 L. J. O. S. Ex. 101 
148 B. R. 1474. 

Annotations : — As to (1) Distd. Wrteht v. Stavert (I860), 2 
E. & E. 721. As to (2) Erfd. Bolton v- Tomlin (1836), 6 
Ad. & El. 856 ; Bray v. Chandler (1856), 18 O. B. 718. 
CfeneraOVt MenM. Nation v. Tozer (1834^ 1 9*“* M. & li. 


V* Slade 


(188U*3^. iTIil. 0 . 

Stamp on agreement.] — A demise. 

m ^rating, of apartments for a period of three 
mont^, certain, comes witliin 1 Geo. 4, c. 87. 
If such an instrument of demise requires either an 
agreement or lease stamp, within 55 Geo. 3, c. 18i, 
R IS not necessary that it shotild be stamped before 
the rule is granted under 1 Geo. 4, c. 87, it being 
t^e enough at any time before the trial of the 
ejectment. — 1)oe d. Phillips v. Rob (1822), 5 
1 Dow. & Ry. K, B, 433 ; loo 


& Aid. 766 ; 
R. 1371. 


Sub-sect. 2.— Uigiits and Liaihuties of 
Landlord. 

A, Rights, 

Payment for board & lodging.]— Nos. 1733- 
1738, post. 

In respect of dllapldatlon.l~8V Nos. 1739-1711, 
post. 

Tenant suffering from infectious disease.] — 

See No. 1745, post, 

B, Liabilities. 

Liability of innkeepers, see Inns A Innkeepers, 
Vol. XXIX., pp. 5 et seq. 

1725. Liability in respect of lodger’s goods.] — 
Dansey V, Richardson, No. 1728, post, 

1726. .] — There is no duty on the keeper 

of a lodging house, arising out of the relation of 
lodging-house keeper & lodger, to take care of his 
lodger’s goods, as in the case of an innkeeper. 
Nor, assuming it to bo an usage in lodging-houses 
that the keeper, when the lodger is about to quit 
his apartments, has licence to enter & show them 
to strangers who are inquiring for lodgings, is 
there, aiding out of that usage, any liability on 
the keeper, if the goods are ilien stolen, for not 
using due <fe proper care to prevent such persons 
from carrying away the lodger’s goods then in 
the apartments. Lodgers are bound to take care 
of their own ^oods. — Holder v, Soulby (186()), 


172; Lower. Ross (1850), 5 Exoh. 553 ; Han^r.PhUhps 
(1851). 2 L. M. & P. 164 ; Sidebotham v. Holland (1894), 
72 L. T. 62. 


1722. 


— By a parol agreement be- 
house keeper, A deft., deft. 


tween pltf., a boi „ . . 

agreed to pay pltf., for the board A lodging of 
himself A man, A accommodation for his horse, at 
the boarding house, £200 a year from a fixed day ; 
the agreement to be terminable by a quarter’s notice 
on either side. Pltf. having sued deh). for a breach 
by hi m of this agreement, in refusing to become an 
inmate of the boarding house : — Held : thoi:^h the 
agreement was unwritten, the action wa« mwntain- 
able ; for the contract was not one for any interest 
in or concerning land within Stat. Frauds, s. 4. — 
Wmght V. Stavert (1860), 2 B. A B. 721 ; 29 
L. J. Q. B. 161 ; 2 L. T. 175 ; 24 J. P. 405 ; 6 
Jur. N. S, 867 ; 8 W. R. 413 ; 121 B. R. 270. 

AnnoUaUms : — BefO. Horsey v. GnOiam (1869). L. R. 5 
C. P, 0 ; Wells v, Bimstoii-npon-Hull Own. (1875), 
■ , R. 10 C. P. 40^ wSSero. Lee (1882), « Q. B. D. 315. 
BiOrd V, Wells (1890), 44 Oh. H. 661. 


8 C. B. N. 8. 2^4 ; 29 L. J. C. P. 246 ; 2 L. T. 219 
26 J. P. 311 ; 6 Jur. N. 8. 1031 ; 8 W. It. 438 ; 
141 B. It. 1163. 

Annotations: — OOQSd. Scarborough v. (‘<»«i?rovo, fI90»')J 2 
K. B. 80.5. BcddT HoUlngsworth t\ Niohoimm (1904), 6 h 
J. P. Jo. 334. Montd. Harnon v. llobortH (1893), 43 W, R, 
690. 

1727. .] — Pltfs. became boardt^rs in a board- 
ing-house kept by deft. They informed doft.’s 
manager that they had property which they wished 
to keep under lock A key, A asked for a key 
of their bedroom door. They were told by the 
manager that a second key could not be supplied, 
that they must not remove the key from the lock, 
as it was required for the purpose of giving the 
servants access to the room, A that the room would 
be quite safe as the people in the house were all 
known. On a subsequent occasion pltfs. again 
became boarders in deit.’s boarding-house, A occu- 
pied the same bedroom, in which a chest of drawers 
had in the meantime been placed. Tliey asked 
the manager for a key of the chest of drawers, 
but none was supplied. The female pltf. having 
left some Jewellery in a locked handbag in one of 
the diawers, it was stolon by another inmate of 
the house, who had been adinitted as a boarder 
without references, or introduction, or inquiry 
concerning him, A who turned out to have been 
previously convicted of theft. In an action by 
pltfs. against deft, for loss of the jewellery jETsW : 
were was a duty on the part of a boaraing-house 

L L 2 



Lakplobd and Tenant. 


518 


Sect* 7 * — Lodgingct fumiahed houaee^ etc. : Sub^eed, \ 
2, B . ; enjSb-eeci, 3, A* & B* Sect. 8 ; Svb^aect* l«] 

keeper to take reasonable care for the safety of 
property brought by a guest into his house, & evi- 
dence for the jury of a breach of that duty. — 
SOABBOROUGH V, COSOROVB, [1906] 2 K. B. 806 ; 
74 L. J. K. B. 892 ; 93 L. T. 630 ; 64 W. R. 100 ; 
21 T. L. B. 764, O. A. 

1728. Liability for negligence of servants.] — 

Declaration, that pltf. had become a guest in the 
boarding-house of deft., upon the terms, amongst 
others, that deft, would take due Sd reasonable 
care of the goods of pltf. whilst they were in the 
house of deft., for hire & reward, & it then became 
the duty of deft., by herself & servants, to take 
such care of pltf.’s goods whilst a guest in deft.’s 
house. Breach of the alleged duty, & a loss of 
pltf. *8 goods, by the neglect of deft. A her servants. 
On the trial it appeared that pltf. had been received 
as a guest in deft.’s boarding-house, at a weekly 
payment, upon the terms of being provided with 
board &> lodging & attendance. Pltf. being about 
to leave the house, sent one of deft.’s servants to 
purchase some biscuits. Sc he left the front door 
ajar. Sc whilst he was absent on the errand a thief 
entered the house Sc stole a box of pltf.’s from the 
hall. The judge directed the jury that deft, was 
not bound to take more care of the house Sc the 
things in it than a prudent owner would take, & 
that she was not liable if there were no negligence 
on her part in hiring & keeping the servant ; Sc 
he left it to the jury to say whether, supposing the 
loss to have been occasioned by the negligence 
of the servant in leaving the door ajar, there was 
any negligence on the part of deft, in hiring or 
keeping the servant : — Held : (1) at least it was 
the duty of deft, to take such care of her house Sc 
the things of her guests in it as every prudent 
householder would take ; (2) Lord Campbell, 
C.J. Sc CoLBauDGE, J., she was bound not merely 
to be careful in the choice of her servants, but 
absolutely to supply pltf. with certain things. 
Sc to take due Sc reasonable care of her goods 
Sc if there had been a want of such care as regarded 
pltf.’s box, it was immaterial whether the negli- 
gent act was that of deft, or her servant though 
every care had been taken by deft, in employing 
such servant ; &, consequently, the direction of 
the judge was not correct ; (3) Wightbian, J. 
Sc Eble, j., the duty of deft, did not require that 
she should do more than take all requisite care to 
employ Sc keep none but trustworthy servants ; 
Sc ft that had been done, deft, was not liable for 
the single act of negligence on the part of the ser- 
vant in leaving the door open ; Sc, therefore, 
the direction at the trial was right. Daksey v. 
Richardson (1864), 3 E. & B. 144 ; 23 L. J. Q. B. 
217 ; 118 B. R. 1096 ; sub nom. Danoey v. 
Richardson, 18 Jur. 721. 

Annotations: — As to (1) Oonsd. Holder e. Soulby (1860), 

8 C. B. N. S. 264. A]^. Soarborough t». Oosgroye, (1906) 

2 K. B. 806. Raid. HolUngswortb v. Nicholson (1904), 

68 J. P. Jo. 634. As to (2) Oonsd. Scarborough t?. Cos- 
grove. (19061 2 K, B. 806. 

1729. .] — To render a lodging-house keeper 

liable for the wrongful acts of a servant, Ihe 
lod^ng-house keeper must have been guilty of 
such a misfeasance, or such gross misconduot, as 


an ordinary Sc reasonable person would not have 
been guilty of. — Clench v. D’Abenbxtbg (1883), 
C^b. & El. 42. 

1780. Du^ to keep docH shut.] — It is the duty 
of a boarding-house keeper to take reasonable 
care that the door of the premises should be kept 
shut, in order to prevent the entry of thieves, 
but such duty does not amount to a guarantee 
that the door will be kept shut. — ^Paterson v. 
Nobjeus (1914), 30 T. L. R. 893. 


Sub-sect. 3. — ^Rights and Liabilities of 
Lodger or Occupant. 

A. Eighta. 

1781. Right to quit without notice — Appre- 
hension of seizure of goods — For landlord's rent.] — 

A tenant of apartments is not justified in quitting 
without notice, merely from a fear, however reason- 
able, that his goods may be seized for his land- 
lord’s rent. — Rickett v, Tullick (1883), 6 0. A; 
P. 66, N. P. 

1782. Right to general conveniences of house.] — 
If a person take lodgings on the first Sc second 
floors of a house, he has a right to the use of the 
door-bell, the knocker, the &yllght of the stair- 
case, Sc the water-closet, unless it be otherwise 
stipulated at the time of the taking of the lodging ; 
therefore if the landlord deprive the lodger of the 
use of either, an action lies. If deft, in such a case 
merely pleads the general issue, he cannot show 
that the water-closet was useless before he re- 
moved it ; but, in mitigation of damages, he may 
go into evidence to show that pltf. Sc his family 
were bad lodgers Sc that he did the acts complained 
of to cause them to quit the house. — Underwood 
V. Burrows (1835), 7 C. & P. 26, N. P. 

Protection of goods from seizure as distress.]— 
See Distress, Vol. XVIII., pp. 304, 306, Nos. 413- 
419. 

B. LiabUitiea. 

1733. Payment for board Sc lodging — Rent — 
Conduct of landlord Ju8tlf:^ng departure of tenant — 
What amount recoverable.] — If a landlord of fur- 
nished lodgings by his misconduct justifies a tenant 
in an abrupt departure diuing a tenancy limited 
to a specific period, he cannot recover rent for the 
whole time agreed on, but is entitled to rent for 
the time during which there has been an actual 
occupation. — Kirkman v. Jervis (1839), 7 Dowl. 
678 ; 8 Jut. 605. 

1784. .] — A party actually 

occupied premises [apartments] which had been 
let to him under a written agreement, in the course 
of his tenancy a nuisance occurred, which put an 
end to the comfortable occupation of the premises ; 
this nuisance was not remedied by the landlord, 
& the tenant quitted as soon as he could obtain 
other premises : — Held : he was not liable to rent 
for the period between the time of the occurrence 
of the nuisance Sc that at which he quitted the 
premises. — O owib v. Goodwin (1840), 9 0. A P. 
378 ; axtbaequeni proceedings^ 4 Jur. 506. 

Annotation -ReU. Sorplloe v. Farnsworth (1844), 7 Man. A 

G. 676. 

Fitness of premises.] — See Part XIII., post* 


PART VL SECT. 7. SUB-SECT. 8,— A. 

remove pictures from 
of furnished house *] — 
ant of a furnished hotiae 
was entitled to remove a large number 
of piotores from the walls A to store 
them In one of the rooms during the 
ourrenor of the lease, notwithstanding 
the objeotioni of ^e lessor.— MIilueb 


1. Rtohi to 
uioU — Tenant 
Held : tec 


0 . Stbwabt (1899), 2 F, (Ot. of Sess.) 
809.—S0OT, 

1788 i. IHghi to general conveniences 
ofhottse ,] — where a house is let as fur- 
nished A for use as a dwelling-house, 
the lessee is entitled to expect It to be 
reasonably equipped, on his entry, 
with furniture A efleote for that pur- 
pose, notwithstanding inspsotion j^or 


to the oontraot being made. — S andkbs 
V, OaxPXBON (1919), 40 N. L. R. 1. — 
S, AF. 


PART VL SECT. 7. SUB-SECT. 8.~B. 

m. Pavmeni for hoard dt lodging— 
lAm on lodger*s poods.)— Save by ex- 
press agreement a lodgiiig-house keeper 
has no Hen for board^i lils lodger’s 
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1735 , Refusal by landlord to permit 

removid of goods — Whether trespass.] — Deft, 
clainiing rent in arrearfrom ^Itf., his lodger, locked 
the door of the room in which pltf.’s goods were 
deposited, Sc refused to allow pltf. to enter & re- 
move them, saying that he shoiild not have them 
until he hs^ paid his rent : — Held : the acts of 
deft, did not amount to a taking, Sc trespass was 
not maintainable. — ^Hautijey v, Moxham (1842), 
3 Q. B. 701 ; 3 Gal. & Dav. 1 ; 12 L. J. Q. B. 41 ; 
6 J. P. 717 ; 6 .Tur. 946 ; 114 E. R. 676. 

Annotations: — ^Distd. Lane v. Dixon (1847), 3 O. B. 776. 

Bald. White v. Bayley (1861), 10 C. B. N. S 227, 

1736. Reference to offloial referee — 

Jurisdiction of Judge at chambers.] — Knight v. 
Coales, No. 1742, poet. 

1787. Services by lodger in landlord’s busl- 

ness— Set-ofT.]~A. Sc his wife boarded Sc lodged in 
the house of B.,the brother of A., & both A. Sc his 
wife assisted B. in carrying on his businet^s. A. 
brought an action for the services, to which B. 
pleaded a set-off for board Sc lodging : — Held : 
neither the services on the one hand, nor the 
board Sc lodging on the other, could be charged 
for unless the jury were satisfied that the parties 
came together on the terms that they were to pay 
& to be paid : but, if that were not so, no ex post 
facto charge could be made on either side. — 
Davies v. Davies (1839), 9 0. & P. 87. 

1788. Landlord to take lodger’s furniture — 

Seizure of furniture In execution — Action by land- 
lord for debt.] — Deft, entered into an agreement, 
in writing, with pltf., by which he was to board Sc 
lodge with pltf. at a certain weekly sum. Sc pltf. 
agreed to take, in payment for the board Sc lodging, 
certain furniture of deft., then in pltf.’s house. 
The furniture having afterwards, Sc before pltf. 
had appropriated it, been taken in execution for 
a debt of deft, to another party : — Held : pltf. 
was entitled to recover, in the ordinary action of 
debt, for board Sc lodging, as if the special con- 
tract had never exi^d. — Keys v. Harwood 
(1846), 2 O. B. 905 ; 16 L. J. O. P. 207 ; 7 L. T. 
O. 8. 161 ; 136 E. R. 1201. 

1739. Dilapidations to contents of house.] — 
The declaration stated, that, in consideration that 
pltf. would let to deft, a certain messuage, together 
with certain household furniture, linen, etc., deft, 
promised pltf. to use the messuage in a tenantliko 
manner, « take due care of the furniture, linen, 
etc., Sc at the expiration of the term to leave the 
household furniture, linen, etc. cleaned : — Held : 
the declaration was supported by proof that the 
furniture was clean at the time deft, took possession 
of it, Sc he agreed to leave it as he found it. — 
Stanley v. Agnbw (1844), 12 M. & W. 827 ; 13 
L. J. Ex. 197 ; 162 E. R. 1434. 

1740 ^ .] — xhe custom of the coimtry 

applies only to farm Sc agricultural premises. Sc 
not to a nxere residence with garden & meadow 
attached, let furnished. Sc occupied for one year. 
Where the declaration alleged that deft, so 
conducted in the occupation of a furnished 

house, that the same became “ foul & miry,*’ 
the landlord may recover damages arising from 
the injury inflicted on the furniture by the uncon- 
strained admission of poultry into the house. — 
Johnstone v. Symons (1847), 9 L. T. O. S. 536 ; 
11 J. P. 618, N. P. 

1741. Ascertainment by valuers — Condi- 

tton precedent to action.] — Where by a written 


apeement a tenant of a furnished house agrees at 
the expiration of the tenancy to deliver up 
possession of the house & the furniture in good 
order, & m the event of loss, damage, or breal^n 
to make good or pay for the same, the amou^of 
such pa^^ent if disputed to be settled by two 
valuers, the settlement of the amount of the pay- 
ment by the valuers is a condition precedent to 
the right of the landlord to bring an action in 
respect of the dilapidations. — B abbage v. Oouii- 
burn (1882), 9 Q. B. D. 235 ; 46 L. T. 794, 0. A. 

1742. Reference to ofilcial referee — Juris- 

diction of Judge at chambers.]— In an action to 
recover arrears of rent of a furnished house Sc 
damages for dilapidations, deft, denied his liability 
for the rent, &, while admitting liability for 
dilapidations if there were any, denied that there 
were any. The judge at chambers liaving ordered 
all the questions in the action to bo tried by an 
official referee : — Held : there was jurisdiction 
to make the order. — K night v. Coaled (1887), 
19 Q. B. D. 290 ; 50 L. J. Q. B. 480 ; 35 W. R. 
079 ; 3 T. L. R. 059, C. A. 

Annofations : — Distd. Coho v. WIIIIh (1802), 8 T. L. R. 010. 

Apld. Hurlbattv. Bamott, [1803] 1 Q. H 77. 

1743. Assessment by landlord’s agent- - 

Authority of agent.]— Aitken v. Plowden (1888), 
4 T. L. R. 197. 


1744. Damage by burglary— Specific cove- 

nants by occupant.] — The tenant of a furnished 
house covenanted “ to deliver up at the oxpirAtion 
of the tenancy possession of the house, furniture, 
Sc effects in as good state Sc order os the same wore 
at the date of the agreement, reasonable wear Sc 
tear . . . being allowed for, & damage by fire, 
storm, Sc tempest excepted.” By a second 
covenant the tenant covenanted ” to make good 
... all damage to the premises Sc to make good 
... or replace all . . . effects . . . lost, damaged, 
or destroyed by deft., his family, liis servants, or 
others during the tenancy.” During the tenancy 
the promises wore broken into by burglars Sc 
damage was done : — Held : tlu? tenant wne in any 
event liable for the damage, as the first covenant 
imposed an absolute obligation on the tenant for 
anything not within the exceptions ; Sc tht^ 
second covenant did not limit the gem'rality of 
the first, but merely amplified the obligation. 
Semble : however, a covenant such as the wjcond 
is not to be construed by the ejusdrm gcruris nih*. 
Sc damage done by burglars would be included 
under it. — P iiillimorb v. Lane (1025), 133 T. 
208 ; 41 T. L. R. 469 ; 69 Bol. Jo. 542. 

1745. Warranty of fitness to occupy lodgings - 
Infectious disease.] — On the engaging of furnished 
lodging there is no implied waiTanty that tlio 
incoming tenant is a fit & proper person to occupy 
the lodgings Sc is not suffering from any infectious 
or conta^ous disease. — ^H umpicheys v . Miller, 
[1917] 2 K. B. 122 ; 86 L. J. K. B. 1111 ; 116 
L. T. 668 ; 33 T. L. R. 115, 0. A. 

Annotation Ctonid. Oollhwv. Hopkins, [1923] 2 K. B. 617. 


Sect. 8 . — ^SHERVANTS. 

Sub-sect. 1. — Whether Tenancy Created. 
1746. General rule— Nature of occupancy.]— 
An agent or servant who is allowed to occupy 
premises belonmng to his principal for the more 
convenient performance of his duties acquiree no 


goods. — MolKsamcT v. O *Nkill (1862), 
1 Q. S. 0. R. 84.— AUS. 

tt. — A boarding bouse 

keeper has a lien over goods brought 
into the boarding house by a boarder 


for board Sc lodging supplied to such 
boarder. — Msiuia v. Andbbws (1914), 
T. F. D. 290.— S. AF. 

1789 f. Dilapidations to eontenia of 
house.}— Noam Wsstxen Hotkp, Ltd. 


e. HoLFES, Nrbkl Sc Co., (1902), T. S 
324.— S. AF. 


o. Onus of 

V. MoKallt (1910), 

i. AF. 


oof A — Hatbs 
D. 326.— 
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Sect,' 8, — Servants: Sub^aects, 1 <fc 2.] 

estate therein, although he be alao allowed to use 
the premises for carrying on therein an inde- 
pendent business of his own. — WHiiis v. Baylby 
( 1861), 10 0. B. N. S. 227 ; 30 L. J. Oh. 263 ; 7 
Jut. N. S. 948 ; 142 E. B. 488. 

1747. Stipulation on hire for use ol rooms— In 
sole occupation of servant.] — Though a servant 
stipulates upon hire for the use of certain rooms, 
in the premises of his master, for himself & family, 
the premises may be described as the master’s 
dwelnng-house, although the servant is the only 
person who inhabits wiem, for he shall be con- 
sidered as living there as servant, not as holding 
as tenant. — B. v. Stock (1810), Buss. & By. 185 ; 
2 Taunt. 330 ; 2 3>ach, 1016 ; 168 E. B. 761. 
Armotation : — Raid. Bertlo v. Boaumont (1812), 16 East, 33. 

1748. Occupation permitted as remuneration for 
services.] — servant put into the occupation of a 
cottage, with less wages on that account, does 
not occupy it as a tenant, but the master inay 
properly declare on it as his oun occupation 
in an action on the case for a disturbance of 
A right of way over deft.’s close to such cottage ; 
& it matters not that the cottage was divided 
into two parts, one of which only was in 
the occupation of such servant, the other being 
occupied by a tenant paying rent. — Bertie v. 
Beaumont (1812), 16 East, 33 ; 104 E. B. 1001. 
Anruitaiicms .-—Reid. R. v. Hall (1822), 1 L. J. O. S. K. B. 20. 

Mentd. Ricketts v. Salwey (1819), 1 Chit. 104. 

1749. .] — Doe d. Hughes v, Derry, No. 

1077, ante, 

1750. .] — Hughes v, Chatham Overseers, 

Burton’s Case, No. 1767, poat, 

1761. .] — Where a servant occupies pre- 

mises of his master, without paying rent, as 
part remuneration for his services, in order to 
ascertain whether the servant is a substantial 
householder ” within Poor Belief Act, 1001 (c. 2), 
s. 1, so as to be eli^ble to the oflQce of overseer of 
the poor, the miestion is whether the occupation 
is subservient « necessary to the service ; if it is, 
i ho occupation is that of the master ; if it is not, 
the occupation is that of a tenant, & the servant 
is a “ householder.” — B. v, Spurrell (1866), L. R. 
1 Q. B. 72 ; 86 L. J. M. 0. 74 ; 13 L. T. 364 ; 30 
J. P. 196 ; 12 Jur. N. S. 208 ; 14 W. B. 81. 
Annotation Refd. Madrassa Asjiuuan Islamla v. Johannes- 
burg Municipal Council, 11922] 1 A. C. 600. 

1762. .] — workman, who was employed 

as a steel tester, was permitted hj his employers 
to occupy a cottage adjoining their offices on the 
terms of a written memorandum by which he 

E d to be responsible for the cleaning of the 
8 other duties, in return for which he could 
live in the cottage, rent ^ rates free, with coal &> 
light provided. The cleaning & other duties were 
performed by his daughters. The workman was 
killed while sleeping in the cottage by the escape 
of gas from a stove in the basement of the offices 
into his bedroom. On an application for com- 
>ensation by his dependants it was held that death 
lad been caused by an accident arising out of 
in the course of the employment, the memorandum 
constituting a contract of ser^ce by which the 
workman was obliged to sleep in the cottage, & 
compensation was awarded : — Held : the written 
memorandum was merely a tenancy agreement 
embodying a contract for services, & there was no 
evidence to support the award of the county ot. 
judge. — ^W ray V, Taylor Brothers & Co., Ltd. 
(1^8), 109 L. T. 120 ; 6 B. W. 0. C. 629, C. A. 

1758. AiMfulslUon ot premises by master — Pre* 
vtously In oeeupalion ot servant as tenant.] — 


A pauper employed as a labourer by the Board 
of Ordnance, having previously occupied a house 
at an annual rent of £7, which was then purchased 
by the Board, still continued to reside in part of 
the premises, at a weekly rent of 2s., which was 
deducted out of his wages, & during such last 
occupation he also occupied a shop, the shop & 
house together being of the annual value of £10, 

upon Ids dismissal from his employment he gave 
up possession of the house as required : — Meld : 

fast occupation of the house was not as tenant, 
but as servant, &> no settlement was thereby 
gained. — B. v, Chbshunt (Inhabitants) (1818), 
1 B. & Aid. 473 ; 106 E. B. 174. 

Annotations : — ^Distd. H. v. Lakenbeath (1823), 1 B. & C. 

631 ; R. V, St. Mary, Newington (1833), 6 B. & Ad. 640 ; 

R. V. Wall Lynn (1838), O. P. 440. Ooilfld. Hughes v. 

Chatham Overseers (1843), 1 Lut. Reg. Cas. 61. Refd. 

R. V. St. Pancras, Middlesex (1823), 3 Dow. & Ry. K. B. 

343 ; Hunt v. Colson (1833), 3 Moo. Sc S. 790 ; R. v, 

Iken (1834), 2 Ad. & El. 147. 

1754. Occupation In course of employment — 
Payment of rent.] — If a servant lives in a house 
of his master’s at a yearly rent, the house cannot 
be described as the master’s house though it is on 
the premises where the master’s business is carried 
on, & although the servant has it because of his 
service : — Held : the servant stood in the character 
of tenant, & the master might have distrained upon 
liim for his rent, & could not arbitrarily have 
removed him. — B. v, Jarvis & Walker (1824), 
1 Mood. 0. 0. 7 ; svh nom, Jervis & Walker’s 
Case, 1 Lew. C. 0. 28. 

1766. Premises usually appropriated to 

servant — Stipulation as to notice.] — ^A pauper in 
1817 was engaged to take care of stock. He was 
to receive 12s. a week, & to have the keep of one 
cow, four sheep, & two pigs on the lan(& of his 
master. Sc also to occupy, rent free, a house upon 
the premises, which had been built for Sc always 
occupied by the overlooker of the stock. He was 
to go into the house at Michaelmas, Sc when he 
commenced taking charge of the stock it was 
stipulated that he should not be obliged to leave 
the house without notice to quit at Michaelmas. 
He tended the stock, & occupied the house for nine 
years under this a^eement. Sessions found that 
the pauper occupied as a servant, but stated a 
case for the opinion of the ct. The ct. considering 
that the finding was not necessarily wrong, refused 
to disturb it. — B. v, Snapb (Inhabitants) (1837), 
6 Ad. & El. 278 ; 1 Nev. Sc P. K. B. 429 ; Nev. Sc 
P. M. C. 142 ; Will. Woll. & Dav. 42 ; 6 L. J. M. C. 
33 ; 1 J. P. 71 ; 1 Jur. 39 ; 112 E. B. 106. 

1756. .] — By an agreement, not under seal, 

made between deft., described as a common brewer, 
of the one part, Sc pltf . of the other part, reciting 
that deft, was in possession of a messuage Sc premises 
wherein the sale of beer had been for some time 
past carried on by A. on deft.’s account. Sc that pltf. 
was desirous of carrying on such trade Sc business 
for deft., to which he h£^ agreed, it was witnessed, 
that deft, agreed, for consideration therein stated, 
that pltf. should enter upon the said premises Sc 
carry on therein such trade or business for deft., 
in the place Sc stead Sc in the same manner Sc with 
Sc on the same privileges Sc terms as the said A. 
had theretofore done, until the agreement should 
be determined by the notice thereafter mentioned ; 
Sc pltf. thereby apreed, during all the time he should 
carry on the said trade on the said premises for 
deft., that all beer sold by him on the said premises 
should be had by him from deft., Sc that pltx. should 
not part with the said trade or ocoup«%ion of the 
said premises to any person without the hcenoe of 
deft. ; Sc that whenever either party should be 
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desirious of putting an end to the a^ement, pltf . 
should, on receiving from deft, such notice, quit 
the said trade, deliver up possession of the said 
premises, & should be at liberty to leave the said 
trade ^ quit the occupation of the said premises 
on giving one month’s notice to deft. : — Held ; 
this did not create the relation of landlord & tenant 
between the parties, but the occupation of pltf. 
was that of servant to deft. — Mayhbw v, Suttlb 
(1864), 4 E. & B. 347 ; 3 0. L. R. 69 ; 24 L. J. 
Q, B. 64 ; 24 L. T. O. S. 169 ; 19 J. P. 38 ; 1 Jur. 
N. S. 303 ; 3 W. B. 108 ; 119 E. R. 137, Ex. Ch. 

Annotation Eefd. Queen’s Club Gardens Estates v. Bignell, 
11924] 1 K. B. 117. 

1767. Occupation necessary for better perform- 
ance of service.] — Where a house is occupied by 
a servant of the government, the Crown paying 
the taxes & allowing the rent to the occupier as 
'part of remuneration of his salary, & the house 
so occupied is not used for the better performance 
of the duties of the service ; — Held : the relation 
of landlord & tenant exists, & the occupier will 
be entitled to vote. 

A mai^r may pay a servant, by conferring on 
him an interest in real property, either in fee, for 
ye^, at will, or for any other estate or interest ; 

if he do so, the servant then becomes entitled to 
the legal incidents of the estate, as much as if it 
were purchased for any other consideration 
(Tindal, C.J.). — Hughes v, Chatham Overseers, 
Burton’s Case (1843), 6 Man. & G. 54, 77 ; Bar. 
& Am. 61 ; Cox & Atk. 14 ; 1 Lut. Reg. Cas. 61 ; 
Pig. & R. 36 ; 7 Scott. N. R. 581 ; 13 L. J. C. P. 
44 ; 2 L. T. O. S. 149, 189 ; 8 J. P. 89 ; 7 Jur. 
1136 ; 134 E, R. 479, 488. 

Annexations : — Apld. Hughes v, Chatham Overseers, Brook’s 
Cose (1843), 6 Man. & G. 80 ; Hughes v. Chatham 
Overseers, Parker’s Case (1843), 6 Man. & G. 80 : Hughes 
V. Chatham Overseers, Smith’s Case (1843), 6 Man. & G. 
81. piitd. Dobson v. Jones (1844), Bar. & Arn. 243. 
Confa. Clark v. St. Mary, Bury St. Edmunds Overseers 
(1858), 1 C. B. N. S. 23 ; Fox v. Dalby (1874), L. R. 10 
C. P. 286. A]^d. Smith v. S^hlJl Overseers (1876), 
L. R. 10 Q. B. 422 ; Dover v. Prosser, [1904] 1 K, B. 84. 
Refd. Heath v. Haynes (1867), K A G. 99; Heart ley v 
Banks (1859), K, & G. 219 ; Bridgwater e. Durant (1861), 
26 J. P. 6 : Marsh v, Kstcourt (1889), 24 Q. B. D. 147. 
Mentd. Cook v. Duckett (1846), 2 0. B. 168. 

1758, ,] — the surgeon of Greenwich 

Hospital, occupied, as such, a house at the inflmary 
in the ho^ital, which was appropriated to the 
surgeon. Repairs were done by the comrs. of the 
hospital. The surgeons to the hospital, when not 
provided with a residence within the hospital, 
were allowed a weekly sum as lodging money. 
By the regulations of the comrs. of the hospital, 
no officer of the hospital was allowed to make any 
exchange of apartments ; — Held : A. did not 
occupy the house “ as tenant,” inasmuch os he 
was required to occupy the same with a view to the 
more efficient performance of his duties as surgeon, 
— Dobson v. Jones (1844), 6 Man. A; G. 112 ; Bar. 
A Am. 243 ; Cox A Atk. 26 ; I Lut. Reg. Cas. 105 ; 
Pig. A B. 66 ; 8 Scott. N. R. 80 ; 13 L, J. C. P. 
126 ; 2 L. T. O. S. 149 ; 3 L. T. O. S. 77 ; 8 Jur. 
461 ; 134 E. R. 602. 

Annotations .*-~0oiiad. Clark v, St. Mary, Bury St. Edmundii 
Oyeraeers (1866), 1 C. B. N. S, 23. Apld. Fox r. Dalby 
(1874). L. R 10 C P. 285. Diitd. Sml^ v. SoghiU Over- 
10 Q- B* 422. Ktfd. Heartley r. Banks 
(1869), K. A G. 219 ; Bridgwater v. Durant (1861). 11 
C. B. N. 8. 7 ; Cook r. Humber (1862), 11 C. B. N. S. 33 ; 
Powell e. Boraaton (1866), 34 L. J. C. P. 78 ; Sutton’a 
Hospital in Chai^rhonse r. Elliott, (1922} 2 K. B. 1. 


1759. Servant permitted to carry on Inde- 

pendent business on premises.] — White v. Bayley, 
No. 1746. ante, 

1760. .] — Smith v. Seghill Overseers. 

No. 1761, poet. 

1761. Occupation under compulsion— Forfeiture 
of rent allowance on refusal to occupy.] — The 

residence must be ancillary A necessary to the per- 
formance of the servant’s duties ; A unless he is 
required for that purpose to reside in the house, A 
not merely os an arbitrary regulation on the part; 
of the master, I do not think he is prevenU*d from 
occupying as a tenant. Then it aj>p('ar8 that 
applts. A other workmen are only entitled to occupy 
the houses during the time of tlieir service at the 
colliery ; the occupation terminates at the time 
the service teiminates. Still, applts. arv' tenants, 
though not tenants for any fixed time. They 
occupy as tenants at will as long as they rt^slde in 
the houses by the arrangement betwc&\ tht'mselves 
A their masters. Then it appears ih| if there was 
no house for a married workman, lad an allow- 
ance for house rent, but if there was L house empty, 
A the workman would not come into it, he had no 
allowance. An inference might possibly be drawn 
from this, that, as he w»u} bound to reside if a 
house was offered him, ui>on pam of forfeiting his 
allowance, he resided in it upon compulsion, A 
therefore his occupation was tluit t)f a servant ; 
but I cannot assent to tins, A, in my opinion, 
those workmen who did reside in the houH<*s ivsided 
in the character of ttmants (Mei.loh, J.). - 
Smith r. SEaiiiLL Overskerh (1876), L. H. 10 
Q. B. 422 ; 44 L. J. M. C. 1 1 4 ; 32 I.. T. 859 j 40 
J. P. 228 ; 23 W. li. 745, 1). C. 

Amu)tat\ons Dover v ,Pir*V 

Mentd. Barton v. Birmingham T(OMi Glork (1878), 2 Hon. 
A Colt. 393 ; A.-G. v. Cioydou C<»rpu. (1889). it ( h. D. 
178 

1762. Occupation during continuance of service.] 

—Smith v. Seghill Ovpjiheeus, No. 1701 , mile, 

1763. By permission of master.] - 

Claimants were labourers residing m cottages on 
the farms of their employers. were permitted 

but not required to live in the cottages on the 
terms that they were to give up i) 0880 Hsioii when 
their employment ceased, A were either charged a 
reduced rent or had the rent deducted from thou’ 
wages. The rates were paid by the employe's, A 
the names of the claimants appeart'd in the rate 
book as occupiers : — Held : tno fac(;a showed on 
occupation by claimants not by virtue* of 

but as liouseholders. — M ajisu v. LktooURT (1889), 
24 Q. B. 1). 147 : 59 L. J. Q. B. }0<'; ^ J. P. 
294 ; 38 W. B. 496 j Fox & 8. Keg. 167, D. 0. 

JnmMions —AvU.P"™ *• 

Mentd. Unwin v. McMullen. (18U1J 1 Q. B. 094. 

See, also, ELEC?rioNe, Vol. XX., pp. 23-26. 


Sub-sect. 2. — Effect' op Dismissal. 

1764. Termination of occupation - Notice to 
dult 1 — Poe d. IIugheh v. Derby, No, 1077, anU. 

^ 755 , Injunction to restrain re-entry.] — 

The committee of a voluntary association, one of 
whose obiecte it was to disseminate a claee of 
publications caUed New Church Works, at a 
meeting resolved that the person to be advertised 
for as the librarian A storekeeper should have 


FART VI. SECT. ,8, 8UB-8ECT. 1. 
17e2i. OinntpaiionduHno continuance 
of service. Whan an omdUil person 
oocoples a tioaae merely In virtne at 


hl8 olBoe, when he oeaaee to hold the 
offlo© hi* right to the po**^ou of t^ 
hoiwe expire* & be I* not entitled to 
notice to quit.— Biom^w 
e. KoirroN (1648). 2 Thom. 283.— CAM. 


PART VI. 8BGT. 8, tUB-SBOT. 2. 

1764 i. TmninaHon of oeeupaHa^ 
NoHee to etiiy— S tipwoiitmy «. P*a- 
COOK (1908). E. D. 0. 180.— 6. AF. 
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rent & premises tax free, £83 per cent, on books 
sold out of stock, '' he making such arrangements 
with booksellers, agents of the society, as the 
committee might from time to time determine, & 
that he should be allowed to carry on a retail 
business in other New Church Works & general 
literature for his own benefit.” Deft., W., was 
afterwards appointed manager & storekeeper at 
£76 a year ” with six months* notice of separation 
on either side.” This appointment was renewed 
from year to year. The committee purchased a 
house & converted the lower portion into a shop, 
allowing W. to occupy the lower rooms for his 
residence. After some years W. commenced 
advertising & exposing for sale in the shop a class 
of books which was objected to by the society, 
& ^e committee requested W. to abstrain from 
selling same, but W. refused. The committee 
thereupon, on Nov. 8, gave W. notice of dismissal, 
& demanded possession. W. retained possession 
by force, & alleged that he was duly appointed 
legal tenant of the premises for a term of seven 
yeains by virtue of resolutions passed at a general 
meeting of the society, held on Nov. 13. Pltfs., 
the committee, alleged that the meeting of Nov. 13 
was illegally convened : — Held : apart from any 

a uestion of the legality of the meeting of Nov. 13, 
iie situation of W. at law under the original 
engagement was that of tenant at will of the com- 
mittee, with a right to six months’ notice of dis- 
missal. Injunction granted restraining W., until 
further order from acting as agent or manager of 
the society, or from selling anv of their books, 
etc., except under the order & with the permission 
of pltfs. or. from disturbing their possession, 
or without prejudice to his right to recover damages 
by reason of the injunction ; pltfs. undertaking 
to allow W. two months’ occupation of the apart- 
ments, with reasonable access to the rest of the 
house to remove his stock & property. — 
Spuhgin V. Whitr (1860), 2 Giff, 473 ; 3 L. T. 


609 ; 7 Jup. N. S, 16 ; 9 W. R. 266 ; 66 B. R. 
198. 

Armotation : — ^ApUL CoUlBon v, Warren, [1901] 1 Ch. 812. 

1766. .] — The order appealed from 

amounts in effect to this, that pltf. is restrained 
until judgment in thq action from interfering with 
the possession of the hotel by the trustee. The 

S uestion really is, how does pltf. happen to be in 
le hotel ? In what capacity & on wnat grounds 
does he claim to be there ? He says he is the 
manager, the irremovable mana^r, of the busi- 
ness of the hotel. He founds this claim upon the 
construction of the power given by the deed to 
the trustee to engage his services as manager of 
the business, the power being coupled with the 
provision that he & Ids wife & family shall during 
his engagement be entitled to reside &> board on 
the premises, pltf. claims to be entitled to remain 
in possession of the rooms in the basement of th9 
hotel in which he & his wife &; family have been 
living. It is plain that he is not claiming to be 
there either as owner of the hotel or as trustee 
for the person who has a charge upon it. That 
being so, I think there is no foundation for pltf.’s 
claim to retain possession of the rooms. He has 
been summarily dismissed from his position of 
manager by the trustee, with the approval of the 
committee of inspection. . . . Upon pltf.’s dis- 
missal his right during his engagement as manager 
to occupy rooms in the hotel was, in my opinion, 
terminated, & although the operation of the in- 
junction has been suspended first by the . . . judge 
for a fortnight, & afterwards by the order of this 
ct. oyer to-day, I cannot see that this affects the 
question whether the order ought or oup^ht not 
to have been made. ... In my opinion the 
judge was quite right in granting the injunction, 
& the appeal ought to be dismissed (Rigby, L.J.). 
— CoLLisoN V, Warren, [1901] 1 Ch. 812 ; 70 
L. J. Ch. 382 ; 84 L. T. 482 ; 17 T. L. R. 362 ; 
45 Sol. Jo. 377, C. A. 

SeCf alaOf Nos. 1746, 1766, ante* 
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Cases 81— 304a. 


Engiish and Emfibn Digest Supplement. 


JURIES. 


Part VII. — Juries of Issue and Assessment. 


81. Add. Annotulioy} : — Mentd. Price v. Hilditcb, 
[19:^0] 1 Ch. 500. 

99. Add. Annotaiiona : — Generally ^ Mentd. R. r. 
I Tams, [1927] 2 K. B. 687 ; R.v. Noble (1928). 
20 Cr. App. Rep, 191. 

292. Add, Ar?notatior?« Mentd. R. v. Chessliire, 
Lucas & Bottom (1927), 20 Or, App. R^. 
47 ; Statham v, Statham (1928), 46 T. L. K. 
127. 

292a. Necessity for request or consent of 

defence.] — Counsel for the prosecution should 
not ask for the jury to be dismissed from ct., 
for the purpose of a discussion taking places 
wlien the defence objects to the withdrawal 
of the jury. The jury should be dismissed 
only at the request of, or with the consent 
of, the defence. — B. v. Anderson (1929), 
^ 12 L. T. 580 ; 21 Cr. App. Rep. 178, C. C. A. 

296a. Death of judge.] — Semblc : a judge has no 
jurisdiction to continue the hearing of a case, 
in which witnesses have been called in ct. 
in the coui’se of a trial before the jury &; 
another judge. — (X^leshill v, Manchester 
(^OTiPN., (1928] 1 K. B. 776 ; 97 L. .T. K. B. 
229 ; 188 L. T. 637 ; 92 .1. P. 37 ; 44 T. L. R. 
258; 26L. a. R. 124, 0. A. 

295b. Communications to judge — Right of counsel 
to inspect.] — Hobbs v, Tinling, Hobbs v, 
Nottingham Journal, No. 804a, post, 

301a, .] — Where a jury, before hearing 

all the evidence for the defence, finds a verdict 
for i3ltf., it is in the discretion of the judge to 
decide whetVier the jury should be discharged 
or whether the case should bo continued 
before the same jury. — De Freville v, Diia. 
(1927), 43 T. L. R. 431 ; 71 Sol. Jo. 430, 
C. A. 

Amioiaikm Reid, Hobbs y. Tiiiling, Ilobbs u, Nottingham 
Joiiruul, 2 K. li. 1. 

303. Add. Annotation -Mentd. He Freville v. 
Hill (1927), 43 T. L. R. 431. 

304a. Whether ground for new trial.] — In an 

action for libel nltf. set out in. his statement 
of claim the alleged libel, & in a separate 


paragraph alleged an innuendo which 
practicfidly repeated, but somewhat extended, 
the statements in the alleged libel. Hefts. 

not plead justification or fair comment, 
but paid 20«. into ct. in respect of the alleged 
libel as sufficient damages ; they made no 
payment into ct. in respect of the innuendo ; 
& they gave notice under R. S. C. Ord. 36, 
r. 37, of their intention to give in evidence 
certain matters in mitigation of damages. 
At the trial pltf. gave evidence that save 
for one lapse ne was a man of unblemished 
reputation. Thereupon he was cross- 
examined as to specific incidents not 
mentioned in the libel or in the particulars 
served under R. 8. C. Ord. 36, r. 37, it being 
suggested that he was a man of bad reputa- 
tion. This line of cross-examination was 
objected to, but was allowed. Before the 
conclusion of the cross-examination the jury 
intervened with an intimation that they 
desired to find for the defts., which they then 
did without any summing up. On appeal : — 
Held: (1) the cross-examination was admis- 
sible as cross-examination to credit, but if 
the incidents were denied by pltf. no further 
evidence could be called to rebut pltf.’s 
denials, & the jury should have been told 
that while they were not bound to accept 
pltf.’s denials, those denials, though un- 
accepted, afforded no evidence that the 
incidents had taken place ; (2) the cross- 

examination was not admissible to mitigate 
damages, & the jury ought to have been 
directed to this effect ; (3) the jury should 
have been told that their intervention was 
premature, & they must hear the pltf.’s 
case to the end h be directed as to the 
issues they had to try ; & (4) the trial having 
been in those respects unsatisfactory, there 
must be a new trial. 

(6) Communications from the jury to the 
judge should be shown to the parties’ counsel 
(per ScRUTTON, L. J.). 

While the better practice is for communica- 


PART 1. 

sa. Order grantivn — “ Common *’ tn- 
adi'erteniljj inserted — Amendment of 
order.] — Jtlcld ; the order Hhonld be 
amouded by Btrlking out the word 
“ ooiuinou.” — B kadsuaw v. B. O. 
Rapid Tiiansit, 11027] l D. L. R. fiOO ; 
38 B. O. li. 64.— CAN. 


PART VII. SECT. 2. 

72 iii. •] — Aooused, except 

iu cases of trial for high troasou or 
iiilHpriBlon of trooaon, has no right to 
inspect the jury panel — R. v. Bau»i 
(15)27), 27 S. R. N. 8. W. 401; 44 
N. S. \V. W. N. 130.— AUS. 


sb. Oriffined panel inadequate — Power 
of judge to add to.] — Deft, was arrested, 
iaillcted Ac tried Ac convicted for 
harboxu'ing a quantity of dutiable 
goods, to wit, spii’ituoUB liquors luilaw- 
iully imporU'd into Canada, of tho 
\alue of over 1200, wlu*rooa tlio duties 
lawfully payable had not boon paid, 
in violation of Customs Atd, Dominion 
Acte, 1007, o. 11. On the trial a 
nunioer of jurors, previously sum* 


xnonod, were absent, & others were 
exouBod from serving Ac a new panel 
was smmnoncd. Tho original panel 
was not discharged, but the names on 
both panels wore tlu*own into one box, 
A' tho jury. Impanelled for deft. *8 
trial, drawn from tlio names as so 
oomblned ; — Held: tho effect of the 
legislation Acts of 1919. c. 7, a. 41. 
WHS to give the trial judge authority 
to retain the panel summoned, Ac to 
lucroaso th<i number by additions 
thereto, & the objection to the com- 
position of the jury drawn for deft.’s 
trial failed. — R. v. SmujjuAN, 119281 
1 D. L. R, C57 ; sub nom. R. v. ocuell- 
MAN, 69 N. S. R* 635. — CAN. 


PART VII. SECT. 5, SUB-SECT. S.— 
0. (b) i. 

183 i. Pevsd., 34 S. C. R. 228. 

PART VII. SECT. 5, SUB-SECT. 4. 

sc. Severed actions tried together .] — 
Flvo aotions wore brought by different 
pltfs. against two defts. & were by 
consent tried together before a judge 
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& jury : — Held : tho consent to try 
the actions together did not give a 
right to more than four peremptory 
challongOB on each side. — G ay Co., 
Ltd. V. Trick, [1927] 1 D. L, R. 
1091 ; 60 O. L. R. 8.— CAN. 

PART VII. SECT. 6. SUB-SECT. 1. 

0 i. Panel improperly sum- 

mo7ied.] — Pltf. in an action in a 
Division Ct. required a jury, pursuout 
to s. 124 of Division Cts. Act. The 
clerk of the ct. summoned a jury, but 
not in the manner prescribed by tho 
Act. Deft, objected & the judge 
disposed of the difficulty by oallii:^ a 
jury from the body of the ct. The 
action was tried by tho Jury thus 
fonued & Judgment was outeied for 
pltf. upon the jimy^s verdict : — Held : 
the judge had no power to deprive 
cither party of the right to have a 
trial by a jmy qualified 6c summoned 
according to the strict requirements 
of the Act. — ^F ouey v. Banoster, 
[^91 3 D. L. R. 279 ; 64 O. L. R. 23.— 



VoL XXX.— Juries. Cases 304a— 671a. 


tions from the jury to be shown to parties* 
counsel, the question whether they should 
be shown or not is one for the discretion of 
the judge (per Sankey, L. J.). — Hobbs v. 
Tinling, Hobbs v. Nottingham Journal, 
[1929] 2 K. B. 1 ; 98 L. J. K. B. 421 ; 141 
L. T. 121 ; 45 T. L. R. 328 ; 73 Sol. Jo. 220, 
C. A. 

327« Add, AnnotcUion : — Refd. Hobbs v, Tinling, 
Hobbs V. Nottingham Journal, [1929] 2 
K. B, 1. 

421. Add, Annotation : — Refd. Campbell v, Poliak, 
[1927] A. C. 732. 

423a. Jury finding verdict before all evidence 

given.] — De Freville v. Dill, No. 301a, 
ante, 

423b. Jury Informed that defendant insured.] 

— Where the established rule of practice, 
that in an accident case it should not be 
intimated to a jury that deft, is insured, has 
been violated, it is within the discretion of tlu‘ 
judge to discharge the jury at the expense 
of the party whose advocate has violated the 
rule. — Grinham v, Davies, [1929] 2 K. B. 
240 ; 98 L. J. K. B. 703; 139 L. T. 379; 41 
T. L. 11. 523 ; 72 Sol. Jo. 303, D. C. 

443. Add, Annotations : — Mentd. Broome v. Agar 
(1928), 138 L. T. 098 ; Lockhart v, Harrison 
(1928), 139 L. T. 521. 


472. Add, AnnotaHona : — Mentd. Aldridge v. 

Wright, [1929] 2 K. B. 117 ; Vanderpant t>. 
Mayfair Hotel Co., [1930] 1 Oh. 138. 

476. Add, Annotation: — Refd. Dew v. Lnited 
British S.S. Co. (1928), 139 I.. T. (52S. 

476. Add, Aimotation : — Expld. Dew r. United 
British S.S. Co. (1928), 139 L. T. 028. 

548. Add, Annotation : — Mentd. Stumbles v. 

Whiteley (1929), 40 T. 1.. R. 37. 

568. Add, A7inotatio7i .Tones r. Great 

AVestern By. Co. (1930), 17 T. I.. B. 39. 

571a. .1 — Where an action for damages, 

based on a breach of a statutory r<'guIation 
made under Merchant Shipping Aei, 1894 
(c. 00), was tried by a judge willi a .jury, 
& several questions wore left to thc^ jury, 
which they answered : - -Held : as 1 he answers 
of the jury to the questions left to them were 
sufficient to deteruiino the case, the jmlgo 
was not entitled to ask them to reconsider 
their findings on the question of (he olTeetivti 
cause of the accidtuit, & the judge had 
thereby misdirected th(^ jury. —Dew v. 
United British S.S. Co., Ltd. (1928), 
98 L. J. K. B. 88 ; 139 L. T. 028 ; 17 Asp. 
M. L. C. 513, C. A. 

Aiinotfiiion : Refd. Sofvicc r. SimhL 11 (1020). U'.l L. J. K. U, 


PART VII. SECT. 10, SUB-SECT. 4. 

sd. A greenverU after further considera- 
tion for few minutes — No ground for 
setting verdict aside,] — Barky v. Rubkn- 
STEIN (N. B.), tl920J 1 D. L. K. 415.— 

CAN. 

PART VII. SECT. 10. SUB-SECT. 6. 

8 «. Right to visit locus in (fuo privately 
— <£’ communicate result to fclloin- 
jurirmcn,] — Although a Juryman Is 
rntitled to apply to the subject before 
the jury the general knowledge whieli 
eacli man is supposed to have, ho ought 
not to attempt to Inform Ills inind as 
to the particular facts of a case from 
outside sources. If he is personally 
acquainted witli any material fact, he 
should submit to be sworn as to It : — 
field : where u matter in dispute 
depended upon the condition of tlilngH 
existing at a certain locality, it was an 
improper &: irregular proceeding for 
some of the jurymen to visit the 
locality privately, & a direction to tlie 
jury that they were entitled to lake 
into coiibidtjratlon what might bo told 
to them by any of their fellows as to 
what they hiwl seen be observed for 
themselves was a wrong direction, — 
Way V, Way (1028), 28 S. 11. N. H. W. 
;u:) ; 45 N. 8. W. W. N. 101.--AUS. 

PART VII. SECT. 10. SUB-SECT. 8.— 
B. (a). 

•f, jyischarge for misconduct — How 
vacancy made ^wd,] — ^Wliere a juror 
misconducts himself, ho should be 
discharged, &■ either a new Juror added, 
or the whole jury dlschargod & a fresh 
jury impanelled. Such furor may be 
taken from the persons present In the 
ct. room If there be none of thq sum- 
moned jurors present. — Rebati Mohan 
CHAKAVARTY V. EMTEROR (1928), 
,1. L .R. 56 Calc. 150,— IND. 


sg. .] — Every judge hns an In- 
herent power to (Usehorgo the jur> foi* 
misconduct. — Annuit ItAhim) r. Km- 
PEHOK (1029), I. li. R. 56 Cnlo. 10a2. 

IND. 


I a dlbcrction to tHHpcuH<* with the jury, 
V hiK dHcttiion WiiM < 

Owr.NK V. MaII'I INDAl.K, (102S1 4 
]). lu Ji. 902; (>:{ D. L. il. 87. CAN. 


PART VII. SECT. 10, SUB-SECT. 8.— 
B. (b). 

q i. .} — The power given a trial 

judge by King’s Bench Act, It. B. 8., 
1020 (c. 39), 8, 47 (1), to dispense with 
a jury, although a jury has been claimed 
by one of tho parties, is one wlilch 
should bo oxorclsod with judicial dis- 
cretlou, i.e„ tho judge must give some 
good n^oson for depriving the party 
of his right to a jury. — Bloomakrt v, 
Dunlop (Saak.), (19261 4 D. L. R. 273 ; 
[192012 W. W. R. 81 7.— CAN. 

q ii. . issue lift to j ury irmnatcrial.] 

-In an action against a police olfJeor 
for assault & batlerj', malieious proMccu- 
tion be malicious arrest, tho trial judge 
dispensed with tho Jury In the trial 
of the claim for assaiilt A batti‘iy. 
He also ruled that in tho tiiol of the 
claim for malieious prose<iutlon it wiis 
his duty under Jud. Act, It. H. O, 1911, 
c. 56, 8. 62, to decide all questions both 
of law &r fact as to tho cxisUmee of 
reasonable & probable caus(? ; & ho said 
that the jury would bo called upon to 
try only tho Issues as to malice 8c 
damages. A jury was then called be 
sworn be tho trial proceeded. The evi- 
dence l)oing closed, & tho jury having 
retired, the trial Judge gave Judgjnent, 
dismissing tho claim for assault, be 
finding that there was rocujonablc be 
probable cause for tho prosecution. 
He also held, on the facts, as a matter 
of law, that there was no foundation 
for tho claim for malicious arrcjst. Ho, 
therefore, dismissed tho whole action 
& discharged the Jury : — Held : having 
regard to Jud. Act, R. H. O. 1927, 
0. 88, 88. 54-57, 63, the trial judge hod 


PART VII. SECT. 13, SUB-SECT. 1. 

466 ii. - Mayicm (Jahb v. 

Prkscoti' (1925), 52 N. B. K. 272. - 

CAN. 

PART Vn. SECT. 13, SUB-SECT. 3. -0. 

638ii. .) MoT'av THU BiiOH. 

r. Lanolu (B. (J.), ri929j 4 D. J^. K. 
10.'). CAN. 

PART VII. SECT. 13, SUB-SECT. 4. 

651 I. Speridl matUr - Stalemrnt of 
reasons.] -held : the reasons could 
not bo ignored. — Hi^rroN v. Smith, 
[1927] 3 D. \i. R. 1008 ; (1927 1 2 

W. W.lt. 481 ; 38 H. O. R. 455. CAN. 


PART VII, SECT. 16. 

671 ii. — Tf an answer 

given by a Jury to a (lucstlon is not 
clear or sulHolontly explanatory, it Is 
a proper course for the trial judge to 
ask thorn to retire again & answer such 
supplcmontary questions as may be 
submitted to t.hcm for the purpose of 
fnrtLer elucidation.— J’ATiTi.rwoN v, 
Haskatciiewan Creamery Co., Ltd., 
(19211 3 W. W. R. 554 : 62 D. L. R. 
387 ; 14 Sask. L. R. 544.— CAN. 

671 lU. .1 — Wher(5 a Jury 

has given a ^noral answer to a 
question A has been sent l)ack give 
a more doflnlto answer & does answer 
more doflnitoly, tho last answer is 
ita real answer & the one which must 

? ovom. — B arlow V. Canadtan I’aoimo 
tY., (19261 2 I). Ii. K. 956; [1926] 
2 W. W. R. n ; 31 Con. Ry. Cos. 
414 ; 35 Man. L. R. 517. -CAN. 
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